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The  Queen  v.  Ouatdians  of  Abergavenny  Unions 

her  husband,  Jane  went  to  reside  in  the 
Abargavenny  Union,  and  became  charge- 
able thereto  in  March  following.  The 
paaper  and  her  hnsband  resided  con- 
tinaonsly  in  the  parish  of  Skenfirth,  in 
the  Monmouth  Union,  from  1871  to  1876, 
in  such  manner  and  nnder  snch  circnm- 
stances  in  snch  of  the  years  between  1871 
and  the  1st  of  January,  1876,  as  would, 
in  accordance  with  the  statutes  in  that 
behalf,  render  her  and  her  husband  irre- 
movable therefrom. 

In  1876,  and  subsequently,  the  pauper 
and  her  husband  received  relief  from  the 
Monmonth  Union  while  residing  in  it. 

On  the  26th  of  March,  1879,  an  order 
was  made  by  two  Justices  for  the  re- 
moval of  the  pauper  to  the  Monmouth 
Union. 

The  order  was  made  upon  the  evidence 
of  the  panper  only  without  any  corrobo- 
ration. Against  tnat  order  the  gruardians 
of  the  Monmouth  Union  appealed  to  the 
quarter  sessions,  on  the  grounds  (among 
others),  first,  that  the  pauper  had  not 
acquired  a  settlement  in  their  union  by 
residence  for  a  term  of  three  years  prior 
to  February,  1879,  according  to  the  34th 
section  of  Uie  39  &  40  Vict.  c.  61 ;  and, 
secondly,  that  there  was  no  corroboration 
of  the  pauper's  evidence  before  the  Jus- 
tices who  made  the  order  of  removal. 

In  support  of  the  first  ground  of  ap- 
peal the  appellants  contended  that  this 
section  was  not  retrospective,  and  cited 
the  case  of  The  Queen  v.  The  Ipaioich 
Union  (1),  in  which  it  was  held  that  a 
pauper  who  had  resided  in  a  parish  for 
three  years  ending  before  the  15th  of 
August,  1879,  when  the  Act  passed,  but 
had  ceased  to  reside  in  the  parish  before 
that  day,  did  not  acquire  a  settlement  in 
it  nnder  the  34th  section. 

In  support  of  the  second  ground  of 
appeal  the  appellants  contended  that  the 
order  of  removal  having  been  made  by 
the  Justices  without  any  corroborative 
evidence  was  bad  by  the  34th  section  of 
the  39  &  40  Yict.  c.  61,  and  that  the 
court  of  quarter  sessions  could  not  re- 
ceive evidence  of  corroboration. 

The  Court  held  that  it  was  competent 

(1)  46  Law  J.  Rep.  M.C.  207 ;  Law  Rep.  2 
Q.B.  D.  269. 


Q.B. 

to  them  to  receive,  and  they  did  receive, 
corroborative  evidence,  which  they  con- 
sidered to  be  sufficient,  but  on  the  au- 
thority of  the  case  of  The  Queen  v.  The 
Ipswich  Union  (1)  they  decided  that  the 
pauper  had  not  acquired  a  settlement  by 
residence  within  39  &  40  Vict.  c.  61.  s. 
34 ;  consequently  they  quashed  the  order 
of  removal  subject  to  the  present  case. 

The  question  submitted  was,  whether 
the  order  of  the  Court  of  quarter  ses- 
sions was  good  in  law.  If  yea,  then  that 
order  is  to  stand  confirmed  and  the  appeal 
is  to  be  allowed  with  costs. 

If  this  Court  is  of  opinion  that  the 
order  of  the  Court  of  quarter  sessions 
was  wrong,  then  it  is  to  be  quashed  and 
the  order  of  removal  is  to  stand,  and  the 
appeal  is  to  be  dismissed  with  costs. 

[The  above  facts  are  taken  from  the 
judgment  of  Manisty,  J.] 

A.  T,  Lawrence^  for  the  appellants. — The 
question  here  arises  under  the  34th  section 
of  the  Divided  Parishes,  &c.,  Act  (2).  So 
&r  as  resards  the  question  of  residence, 
it  must  be  admitted  that  the  finding  of 
the  sessions  was  wrong.  The  decisions 
in  The  Guardians  of  the  Brampton  Union 
V.  The  Carlisle  Union  (3)  is  not  distin- 
guishable from  the  present  case,  and  shews 
that  there  was  a  residence  in  the  Monmouth 
Union.  It  is  contended,  however,  that 
inasmuch  as  the  original  order  was  clearly 
bad  for  want  of  corroborative  evidence 
and  was  appealed  against  on  that  ground, 

(2)  Bj  39  &  40  Vict.  c.  61.  s.  84,  "  Where  anj 
person  shall  have  resided  for  the  term  of  three 
years  in  any  parish,  in  snch  manner  and  nnder 
snch  circumstances  in  each  of  such  years  as  would, 
in  accordance  with  the  several  statutes  in  that 
behalf,  render  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein  until  he  shall  ac- 
quire a  settlement  in  mme  other  parish  by  a 
like  residence  or  otherwise;  provided  that  an 
order  of  removal  in  respect  of  a  settlement  ac- 
quired under  this  section  shall  not  be  made  upon 
the  evidence  of  the  person  to  be  removed  without 
suoh  corroboration  as  the  Justices  or  Court  think 
sufficient.**— See  8  Vict.  c.  10.  s.  6. 

(3)  47  Law  J.  Hep.  M.O.  114;  Law  Rep.  3 
as.  D.  479. 
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Union,  and  no  order  of  removal  oould  be 
obtained. 

The  conclasion  at  which  we  have  ar- 
rived is,  that  the  quarter  sessions  were 
right  in  receiving  the  corroborative  evi- 
dence, bnt  that  (the  evidence  being  satis- 
factory) they  were  wrong  in  deciding 
that  the  panper  had  not  gained  a  settle- 
ment by  residence  in  the  Monmouth 
Union. 

The  result  is  that  the  order  of  quarter 
sessions  is  quashed,  the  order  of  removal 
stands,  and  the  appeal  is  dismissed  with 
costs. 


Solicitors— R.  J.  Child,  agent  for  T.  J.  A.  Williams, 
Monmouth,  for  appellants ;  P.  Wilkinson,  agent 
for  J.  Nesbitt,  Abergavenny,  for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Bmsionod  Oourt.) 

1880.    "1  THE  QUBBN  V,  OASTLEE  AND  MEWS, 
Nov.  8.  J  JUSTICES  OP  SUEBET.* 

Mainteiumce  of  Insane  Prisoners — By 
whom  Expenses  to  he  padd — 3  ^  4  Vict. 
c.  54.  s,  2—27  ^  28  Vict.  c.  29—40  ^  41 
Vict,  0,  21.  ss,  4  and  57. 

The  liahiliiy  for  the  maintenance  of 
insane  prisoners  who  ha/ue  no  settlement^ 
which  is  throum,  by  d  ^  4  Vict,  c,  54,  and 
27  ^  28  Vict.  c.  29,  on  the  comUy  in  which 
they  are  confined^  is  not  transferred  to  the 
consolidated  fund  by  the  Prisons  Act^  1877 
(40  ^  41  Vict.  c.  21),  s.  4,  which  enacts 
that  ^^  aU  expenses  incurred  in  respect  of 
the  maintenance  of  the  prisons  to  whu^  the 
Act  applies^  and  of  the  prisoners  therein, 
shall  he  defrayed  out  of  moneys  provided 
by  Parliament "  ; — So  held  by  the  Court 
of  Appeal  (affirming  the  decision  of  the 
Divisional  Court). 

Appeal  from  the  Divisional  Conrt. 
The  case  is  reported  48  Law  J.  Rep. 
M.C.  188.  ^ 

*  Coram  Selbome,  L.C. ;  Coleridge,  C.J.;  and 
Brett,  L.J. 


A  rale  had  been  obtained  and  after- 
wards made  absolute  for  a  mandamus 
directing  the  Jastices  of  Sarrey  to  order 
their  treasurer  to  pav  the  expenses  in- 
curred in  respect  of  M.  Braj,  a  prisoner 
who,  while  in  the  county  gaol,  had  been 
duly  certified  to  be  insane,  and  had  been 
transferred  to  the  County  Lunatic 
Asylum. 

The  Justices  appealed. 

The  SolicitorMeneral  (Sir  F.  HerscheU) 
and  E.  Clarke,  for  the  appellants. — It  is 
sought  by  the  Grown  to  nmke  the  county 
pay  for  the  maintenance  of  this  criming 
insane  person ;  but  the  county  authorities 
contend  that  the  effect  of  section  4  of 
the  Prisons  Act  of  1877  (1)  is  to  relieve 
the  county  of  the  charge,  and  to  transfer 
it  to  the  consolidated  fund.  It  is  rea- 
sonable that  this  should  be  so,  for  as 
the  Secretary  of  State  has  now  power 
over  all  prisons,  all  the  expenses  are  in- 
tended to  be  charged  upon  one  fund: 
moreover,  if  this  be  not  so,  injustice  must 
ensue,  for  the  Secretary  of  State  can 
transfer  prisoners,  can  close  prisons  and 
can  order  that  a  prison  in  one  county 
shall  receive  prisoners  from  other  counties ; 
so  that  it  may  be  that  one  county  will 
have  to  support  all  the  prisoners  from  the 
adjoining  counties  who,  while  confined  in 
a  prison  in  the  first  suggested  county^ 
may  chance  to  become  insane. 

An  insane  criminal  is  still  a  prisoner 
within  the  meaning  of  section  57  of  this 
Act  (2),  for  he  is  neither  dead  nor  dis- 

(1)  40  &  41  Vict.  c.  21.  8.  4  :  **  On  and  after 
the  oommencement  of  this  Act,  all  expenses  in- 
eurxi»d  in  respect  of  the  maintenance  of  prisons 
to  which  this  Act  applies,  and  of  the  prisoners 
therein,  shall  be  defrayed  out  of  moneys  provided 
by  Parliament.'' 

(2)  40  &  41  Vict.  c.  21.  s.  67:  "  A  *  prisoner' 
for  the  paiposes  of  this  Act  means  any  person 
committed  to  prison  ....  for  punishment  or 
otherwise,  and  the  '  maintenance  of  a  prisoner  * 
indndes  all  snch  necessazy  expenses  incurred  in 
respect  of  a  prisoner,  for  food,  clothing,  custody, 
safe  conduct  and  removal  from  one  place  of  con- 
finement to  another  or  otherwise,  from  the  period 
of  his  committal  to  prison  until  his  death  or 
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The  Queen  t.  Oaetler,  App, 

charged,  so  that  it  is  neoessary  to  refer 
to  3  A^  4  Viot.  c.  54.  s.  2,  and  27  &  28 
Vict.  c.  29,  which  amended  the  earlier 
Act,  to  discoyer  whether  these  expenses 
wonld  have,  prior  to  the  Act  of  1877, 
heen  payable  by  a  prison  anthority.  Those 
Acts  provide  that  when  a  prisoner  has 
been  duly  certified  to  be  insane,  and  when 
the  place  of  his  settlement  cannot  be 
aacerikained,  two  Justices  shall  make  an 
order  on  the  treasurer  of  the  couniy, 
city,  borough  or  place  where  such  person 
shall  have  been  imprisoned,  to  contribute 
a  certain  sum  to  lus  maintenance.  The 
prison  authority  was,  prior  to  the  Prisons 
Act  of  1877,  the  quarter  sessions ;  and  as 
the  expenses  of  insane  prisoners  were,  by 
the  statutes  just  cited,  to  be  levied  by 
two  Justices,  it  may  be  argued  that  these 
expenses  were  not  expenses  payable  by  a 
prison  authority  so  as  to  be  included  in 
section  57  (2),  but  the  order,  though 
made  by  the  two  Justices,  would  have  been 
paid  out  of  and  included  in  the  couniy 
rate  to  be  levied  at  quarter  sessions ;  the 
prison  authority  had  no  special  fund, 
it  could  only  pay  the  sum  ordered  out 
of  the  county  rate,  and  that  was  a  rate 
which  the  quarter  sessions,  the  prison 
authority,  alone  could  levy — the  two  Jus- 
tices who  made  the  order  could  not  levy 
any  rate — so  that  as  a  fact  the  money 
was  paid  out  of  moneys  levied  by  the 
prison  authoriiy. 

[SsLBOBNB,  L.G. — The  two  Justices 
were  not  the  prison  authority,  and  the 
quarter  sessions  in  levying  a  rate  were 
not  acting  as  a  prison  authority.] 

That  is  because  the  financial  arrange* 
ments  of  counties  require  two  steps  to  be 
taken  to  raise  the  money — first  the  order, 
and  then  the  levying  of  the  rate ;  but  that 
is  only  a  matter  of  form  and  of  the 
machinery  bv  which  rates  are  levied. 

Sir  J.  Holker  (with  him  Pohmd  and 
A.  L.  Bmith),  for  the  Crown. — The  real 
question  is,  whether  the  provisions  as  to 
this  matter  of  3  &  4  Vict.  c.  54  and  27  & 
28  Vict.  c.  29  have  been  repealed  by  40 
4  41  Vict.  c.  21.  It  is  contended  that 
they  have  not  been  repealed,  that  the 

duchazge  from  prison,  as  would,  if  this  Act  had 
not  pasMd,  have  been  payable  by  a  prison  au- 
thority. .  , ." 


provisions  of  the  later  Act  are  not  incon- 
sistent with  those  of  the  earlier  Act,  and 
that  there  is  nothing  unreasonable  in 
the  provisions  of  both  if  read  together ; 
so  that  there  is  no  need  to  hold  that 
there  has  been  a  repeal  by  implication 
when  there  has  not  been  any  express  re- 
peal. The  suggested  injustice  existed — 
if  it  be  an  injustice — before  the  passing 
of  40  &  41  Vict.  c.  21,  for  the  Secretary 
of  State  could  remove  prisoners  from  one 

?rison  to  another  under  28  &  29  Vict.  c. 
26,  which  was  an  Act  for  amending  and 
consolidating  the  law  as  to  prisons. 

[Sblboene,  L.O. — ^We  think  this  point 
as  to  the  repeal  of  the  provisions  of  the 
3  <&  4  Vict.  c.  54  is  so  forcible  that  we 
need  not  hear  any  further  argument.] 
Glarkef  in  reply. 

Selbobne,  L.O. — The  order  made  in 
this  case  has  been  rightly  made.  The 
Prisons  Act  of  1877  provides  that  the 
expenses  incurred  in  respect  of  the  main- 
tenance of  prisons  to  which  that  Act 
applies,  and  of  the  prisoners  therein, 
shall  be  defrayed  out  of  moneys  provided 
by  Parliament.  The  expenses  incurred 
in  the  present  case  were  not  incurred, 
strictly  speaking,  in  respect  of  the  main- 
tenance of  prisoners,  for  they  were  in- 
curred in  respect  of  a  prisoner  who  had 
been  certified  to  be  insane,  and  who  had 
been  transferred  to  a  lunatic  asylum. 
The  Legislature  prescribed  the  steps  to 
be  taken  in  the  case  of  such  insane 
persons  by  3  &  4  Vict.  c.  54.  That  statute 
and  other  statutes  to  the  same  effect  are 
not  referred  to  in  the  Prisons  Act  of 
1877 ;  and  as  there  is  nothing  repugnant 
to  each  other  in  the  provisions  of  the  two 
statutes,  the  earlier  statute  containing  the 
provisions  in  respect  of  insane  persons 
must  be  held  to  be  still  in  force,  and 
therefore  this  appeal  must  be  dismissed. 

CoLKEiDGE,  C.J. — I  am  of  the  same 
opinion.  It  is  to  be  observed  that  3  &  4 
Vict.  c.  54  was  an  Act  passed  to  amend  a 
more  elaborate  Act  on  the  same  subject 
of  9  Geo.  4.  c.  40.  Neither  the  Act  27  & 
28  Vict.  c.  29  nor  the  Act  of  1877  refers 
to  the  statutes  relating  to  criminal  luna- 
tics, either  by  way  of  repeal  or  by  way  of 
directing  that  the  several  Acts  should  be 
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read  together.  The  statatea  27  &  28  Vict, 
c.  29  and  40  <&  41  Vict.  c.  21  deal  with 
prisoners  and  do  not  refer  to  the  code 
laid  down  for  the  treatment  of  criminal 
lunatics  in  the  earlier  Acts  to  which  I 
have  referred,  so  that  those  provisions 
still  exist  and  are  nnafiected  by  the 
legislation  contained  in  the  Prisons  Act 
of  1877. 

Brett,  L.J. — I  agree  that  the  order 
that  has  been  made  has  been  rightly  made 
if  the  provisions  contained  in  3  &  4  Vict, 
c.  54  are  still  in  force ;  it  is,  however, 
said  that  that  statute  has  been  repealed 
by  more  recent  legislation.  It  is  clear 
that  the  Act  of  1877  has  not  repealed  the 
earlier  Act  in  express  terms,  so  that  the 
ordinary  rnle  of  construction  applies — ^that 
if  two  statutes  can  be  read  together 
without  contradiction,  or  repugnancy, 
or  absurdity,  or  unreasonableness  they 
should  so  be  read  together.  There  is 
nothing  unreasonable  in  so  reading  these 
statutes,  and  nothing  unreasonable  in 
holding  that  the  Prisons  Act  of  1877 
applies  to  sane  prisoners  and  not  to  the 
maintenance  of  insane  prisoners. 

Judgment  affirmed. 


Solicitors— F.  F.  Smallpiece,  for  appellanta ;  Hare 
&  Fell,  agents  lor  the  Solicitor  to  the  Treasnry, 
for  the  Crown. 
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1880.    1    ROUGH    {appellawt)   v,   hall 
Nov.  13.  J  reepondeni). 

Sale  of  Food  and  Drugs  Acts^  1875, 
1879  (38  4-  39  Vict,  c,  63.  s,  14,  and  42  ^ 
43  Vict,  c,  30.  8,  3) — Consignor  and  Con- 
signee— Adulterated  Milk  in  course  of 
Transit — No  Delivery  of  Sample  to  Agent 
of  Seller. 

By  the  Sale  of  Food  and  Drugs  Ad,  1875, 
s,  14,  a  person  purchasing  an  ai*ticl6  of 
food  vfith  the  intention  of  submitting  /Ae 
same  to  analysis  is  required  forthunth  to 
notify  to  the  seller  or  his  a^eni  setting  the 


article  his  intention  to  have  the  same 
analysed,  and  to  deliver  a  sample  to  the 
seller  or  his  agent.  By  the  Amendment 
Act,  1879,  s,  3,  an  inspector  may  procure  at 
the  pla,ce  of  delivery  any  sample  of  milk  in 
course  of  delivery  to  the  purchaser  or  r^m^ 
signee,  in  purstuince  of  any  contract  for  the 
sale  to  such  purchaser  or  consignee  of  such 
milk,  and  shall  submit  the  same  to  be 
a/nalysed,  and  the  same  shall  be  analysed 
and  proceedings  shaU  be  taken  and  penaU 
ties  on  conviction  shall  be  enforced  in  like 
manner  in  all  respects  as  if  such  inspector 
had  purchased  from  the  seller  or  con^ 
signee  under  tlie  principal  Act.  The  re- 
spondent, who  resided  at  Coventry,  was 
charged  with  having  sold,  to  the  prejudice  of 
the  ^purchaser,  a  pint  of  adulterated  milk. 
It  appeared  that  he  Jtad  contra^ited  to 
supply  milk  to  a  London  dealer,  and  that 
the  appellant  seized  one  of  the  mtUc  cans  at 
the  Euston  Station,  while  in  course  of  cZe- 
livery,  and  required  the  railway  porter  to 
give  him  a  sample  for  the  purpose  of  having 
it  analysed.  The  appellant  then  gave 
notice  to  the  porter  of  his  intention  to  have 
the  analysis  made,  aiid  gave  him  the  re- 
quired sample  and  treated  him  as  the  agent 
of  the  seUer  under  section  14  of  the  Food  and 
Drugs  Act,  1875 : — ^Held,  that  the  porter  was 
not  an  agent  of  (he  seller;  but  Held  also, 
that  section  14  of  the  principal  Act  was  not 
hicorporated  into  42  ^  43  Vict,  c.  31,  s,  3, 
and  thai  accordingly  the  due  performance  of 
the  condition  contained  in  iAe  former  section 
was  not  necessary  to  ensure  a  conviction. 

This  was  a  case  stated  on  appeal  from 
a  decision  of  a  metropolitan  poUce  magis- 
trate. 

The  respondent,  who  resided  near 
Coventry,  was  charged  with  having,  on  the 
18th  of  March,  sold,  to  the  prejudice  of  the 
pnrchaser,  a  pint  of  milk  adulterated  with 
sixteen  per  cent,  of  water.  It  appeared 
that  he  had  contracted  to  supply  milk  to 
a  dealer  in  London,  to  be  delivered  free 
of  chaige  at  the  Euston  Station  of  the 
London  andNorth- Western  Railway  Com- 
pany,  and  that  on  the  18th  of  Mw:h  the 
appellant,  who  was  an  inspector,  being  at 
the  Euston  Station  and  seeing  a  milk  can 
arrive,  required  the  railway  porter  to  g^ve 
him  a  sample  for  the  purpose  of  having  it 
analysed.  The  appellwt  then  gave  notice 
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to  the  porter  of  his  intention  to  have  the 
analysis  made,  gave  him  the  required 
sample,  and  treated  him  as  the  agent  of 
the  respondent  under  section  14  of  the 
Food  and  Drags  Act,  1875. 

Upon  the  above  facts  the  magistrate 
dismissed  the  summons  on  the  ground 
that  the  appellant  had  not  complied  with 
the  requirements  of  section  14  of  the 
aboTe^mentioned  Act,  inasmuch  as  the 
said  railway  porter  was  not  an  agent  of 
the  seller  wiiJiin  the  section  (1). 

(1)  By  the  Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict  c.  63),  8.  13,  *'  any  medical  officer  of 
health,  inspector  of  nuisaiiees  or  inspector  of 
weights  and  measures,  or  any  inspector  of  a 
market,  or  any  police  constable  acting  under  the 
direction  and  at  the  cost  of  the  local  authority 
appointing  such  officer,  inspector  or  constable,  or 
ehaiged  with  the  execution  of  the  Act,  may  pro- 
cure any  sample  of  food  or  drags,  and  if  he  suspect 
the  same  to  hare  been  sold  to  him  contrary  to  any 
proTision  of  this  Act,  shall  submit  the  same  to  be 
analysed  by  the  analyst  of  the  district  or  place  for 
which  he  acts,  or  if  there  be  no  such  analyst  then 
acting  for  such  place  to  the  analyst  of  another 
place,  and  such  analyst  shall,  upon  receiving  pay- 
ment, .  .  .  with  all  convenient  speed  analyse  and 
give  a  certificate  to  such  officer,  wherein  he  shall 
specify  the  result  of  the  analysis.'' 

By  section  14,  "the  person  purchasing  any 
article  with  the  intention  of  submitting  the  same 
to  analysis  shall,  after  the  purchase  shaU  have 
been  completed,  forthwith  notify  to  the  seller  or 
his  agent  selling  the  article,  his  intention  to  have 
the  same  analysed  by  the  public  analyst,  and  shall 
offer  to  divide  the  article  into  three  parts  to  be 
then  and  there  separated,  and  eadi  part  to  be 
marked  or  sealed  or  fastened  up  in  such  manner  as 
its  nature  shall  permit,  and  sh^l,  if  required  to  do 
so,  proceed  accordingly,  and  shall  deliver  one  of 
the  parts  to  the  seller  or  his  agent.  He  shall 
afterwards  retain  one  of  the  said  parts  for  future 
comparison  and  submit  the  third  part,  if  he  deems 
it  right  to  have  the  article  analysed,  to  the 
analyst." 

By  the  Sale  of  Food  and  Drugs  Act  Amendment 
Act,  1879  (42  &  43  Vict  c.  30),  s.  3,  *'  any  medical 
officer  of  health,  inspector  of  nuisances  or  in- 
spector of  weights  and  measures,  or  any  inspector 
c^  a  market  or  any  police  constable  under  the 
direciion  and  at  the  cost  of  the  local  authority 
appointing  such  officer,  inspector  or  constable,  or 
charged  with  the  execution  of  this  Act,  may  pro- 
cure at  the  place  of  delivery  any  sample  of  any 
milk  in  course  of  delivery  to  the  purchaser  or  con- 
signee in  pursuance  of  any  contract  to  the  sale  of 
inch  puienaser  or  consignee  of  such  milk ;  and 
such  officer,  inspector  or  constable,  if  ho  suspect 
the  same  to  have  been  sold  contrary  to  the  pro- 
visions of  the  principal  Act,  shall  submit  the  same 
to  be  analysed,  and  toe  same  shall  be  analysed,  and 
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Tiekell,  for  the  appellant. — It  must  be 
admitted  that  the  porter  was  not  an 
agent  of  the  seller.  The  only  question 
therefore  to  be  argned  is  whether  or  not 
it  is  a  condition  precedent  to  a  conviction, 
in  cases  where  a  sample  of  milk  has  been 
procured  nnder  42  &  43  Vict.  c.  30.  s.  3, 
that  before  analysis  the  steps  directed  by 
section  14  of  the  Act  of  1875  should  be 
taken.  It  is  contended  that  section  14  of 
the  Act  of  1875  does  not  apply  to  samples 
of  milk  taken  under  section  3  of  the  Act 
of  1879.  If  it  were  held  to  be  applicable 
to  a  case  like  the  present  the  Amendment 
Act  will  be  altogether  inoperative,  inas- 
much as  neither  the  seller  nor  his  agent 
for  the  sale  of  milk  would  be  present 
when  the  sample  was  taken. 

The  respondent  did  not  appear. 

Field,  J. — I  am  of  opinion  that  this 
appeal  must  be  allowed,  on  the  ground 
that  in  our  judgment  the  appellant  was 
not  required  to  take  the  steps  required  by 
section  14.  These  steps  the  appellant 
had  endeavoured  to  take  by  handing  a 
sample  of  the  milk  to  the  railway  porter, 
but  it  is  clear  that  such  a  person  was  not 
an  agent  within  the  meaning  of  the  sec- 
tion. The  only  question,  therefore,  is 
whether  the  proceedings  under  section  14 
of  the  Act  of  1875  must  in  a  case  of  this 
kind  be  necessarily  taken  in  order  to 
ensure  a  legal  conviction.  I  am  of 
opinion  that  they  need  not  be  so  taken, 
though  the  point  raised  is  certainly  not 
free  from  doubt.  It  must  be  remembered 
that  the  public  analyst  is  a  person  ap- 
pointed by  the  local  board,  and  whose 
acts  therefore  are  presumed  to  be  above 
suspicion.  The  inspector  also  occupies  a 
similar  position,  and  is  appointed  by  a 
public  body.  Now,  under  the  earlier 
statute  the  point  at  which  the  Legislature 
deemed  it  proper  to  interfere  by  per- 
mitting seizure  was  when  the  article  had 
been  sold ;  so  long  as  there  was  no  sale 
there  was  no  offence.  The  next  step  after 
the  article  has  been  seized  is  to  see  that 
it    is    fairly  analysed.     It  is  therefore 

proceedings  shall  be  taken  and.  penalties  on 
conviction  be  enforced  in  like  manner  in  all 
respects  as  if  such  officer,  inspector  or  constable 
had  purchased  the  same  from  the  seller  or  con- 
signor nnder  section  13  of  the  principal  Act." 
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directed  that  the  article  shall  be  divided 
into  three  samples,  one  of  which  is  to  be 
offered  to  the  seller  or  his  agent,  and  it  is 
competent  for  one  or  other  of  these  per- 
sons to  take,  or  not  to  take,  the  sample  so 
offered.  That  is  the  simple  machinery 
provided  by  the  original  Act.  But  before 
the  amending  Act  was  passed,  it  very 
frequently  happened  that  retail  dealers 
were  found  to  complain  of  the  great 
hardship  they  soffered,  inasmuch  as  they 
purchased  their  milk  as  pure  milk  from 
fjEurmers  in  the  country,  and  had  not  the 
means  of  knowing  that  it  had  been 
adulterated.  In  order  to  meet  those  cases 
the  Legislature  resolved  to  strike  a  blow 
at  adidteration  in  the  country,  and  au- 
thonsed  the  inspector  to  procure  "  at  the 
place  of  delivery  any  sample  of  any  milk 
m  course  of  delivery  to  the  purchaser " 
in  pursuance  of  a  contract  of  sale.  Now 
there  must  under  this  statute  still  be  a 
purchase  or  sale  of  the  milk  in  question, 
but  everybody  knows  that  large  quan- 
titles  of  milk  are  sent  up  daily  to  London 
from  long  distances  under  contracts  of 
sale.  In  the  present  instance  the  milk 
dealer  in  London  so  contracted  with  the 
respondent,  the  terms  of  the  bargain 
being  that  the  milk  sold  should  be 
delivered  at  the  Euston  Station.  The 
delivery  of  the  milk  was  not  completed, 
because  it  was  still  in  charge  of  an  officer 
of  the  railway  company.  The  inspector 
accordingly  divided  the  milk  in  the 
manner  directed  by  the  principal  Act, 
and  offered  one  portion  to  the  railway 
porter,  who  was,  in  my  judgment,  clearly 
not  an  "  agent  of  the  seller.'  If,  therefore, 
we  are  to  read  section  14  of  the  Act  of 
1875  as  incorporated  into  the  later  Act, 
the  appellant's  case  altogether  fails  be- 
cause he  has  not  delivered  any  sample  to 
the  agent  of  the  seller.  But  it  is  clear 
that  if  the  later  Act  be  so  construed  it 
will  become,  in  cases  like  the  present, 
altogether  inoperative,  because  it  would 
not  be  possible  to  supply  the  seller  or  his 
agent  with  a  sample.  I  think,  therefore, 
that  the  words  "  in  like  manner  in  all 
respects  "  must  be  held  not  to  include  the 
proceedings  in  the  earlier  stage.  The 
only  inconvenience  of  so  holding  is,  that 
the  seller  cannot  have  an  independent 
analysis    of  the    article    alleged  to   be 


adulterated ;  but  I  think  that  the  Legis- 
lature, remembering  that  the  inspector 
was  a  public  officer,  and  had  no  interest 
in  the  result,  did  not  intend  to  give  to 
the  consignor  the  same  privilege  as  was 
given  to  an  ordinary  seller.  I  am  of 
opinion,  therefore,  that  this  case  must 
be  remitted  to  the  magistrate  to  be 
further  dealt  with  by  him. 
Manistt,  J.,  concurred. 

Case  remitted. 
Solicitor — W.  T.  Bicketts,  for  the  appellant. 
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Certiorari — Defect  in  Conviction  by  Jtu- 
tices — Conviction  drawn  up  and  filed — 
Application  for  Rule — Retwm — Right  of 
Jtistices  to  suistitute  Fresh  Conviction, 

When  Justices  home  convicted  for  an 
ojfence  unknown  to  the  laWj  and  home  re- 
turned the  conviction  to  the  clerk  of  the 
peacCy  the  Court  will  allow  a  rule  for  a 
certiorari  to  go,  notwithstanding  that  the 
Justices  in  shewing  cause  against  such  rule 
return  a  corrected  record  of  the  conviction^ 
shewing  stich  conviction  to  have  been  properly 
made. 

This  was  a  rule  to  shew  cause  wh^  a 
writ  of  cwtiorari  should  not  issue  to  bnng 
up  a  conviction  made  by  certain  Justices 
for  the  county  of  Essex,  under  the  cir- 
cumstaDces  hereinafter  stated,  for  the 
purpose  of  having  the  same  quashed. 

It  appeared  from  the  affidavits  that 
Austin  was,  on  the  28th  day  of  Novem- 
ber, 1879,  on  the  information  of  George 
Frost,  summoned  before  the  Justices 
for  having,  on  the  14th  of  November, 
at  the  parish  of  St.  Lawrence,  in  the 
county  of  Essex,  and  within  the  limits  of 
a  certain  several  fishery  belonging  to  the 
Tolbsbury  and  Mersea  Blackwater  Oyster 
Fishery  Company  (Limited),  unlawfully 
used  a  certain  implement  of  fishing,  to 
wit,  a  trawl  net,  Dot  being  a  net  adapted 
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solely  for  catching  floating  fish,  and  so 
naed  as  not  to  disturb  or  injure  an  oyster 
bed  belonging  to  the  said  company,  con- 
trary to  the  statute  in  that  case  made  and 
provided. 

At  the  hearing  of  the  information,  and 
before  the  conviction,  the  applicant  by  his 
solicitor  objected  to  the  jurisdiction  of  the 
Justices  to  hear  and  determine  the  infor- 
mation on  the  ground,  inter  alia,  that 
neither  the  summons  nor  the  evidence 
shewed  or  alleged  that  he  had  "know- 
ingly "  committed  the  offence.  The  said 
objections  were  overruled  by  the  Justices, 
who  convicted  the  applicant  and  ordered 
him  to  pay  the  sum  of  Is.  and  costs. 

The  said  conviction  was  made  under 
and  by  virtue  of  31  &  32  Vict.  c.  45.  s.  53, 
which  enacts  that  "  it  shall  not  be  lawful 
for  any  person  other  than  the  grantees, 
their  agents,  servants  and  workmen, 
within  the  limits  of  any  such  several 
fishery,  or  in  any  part  of  the  space 
within  the  same,  described  in  this  behalf 
in  the  order,  or  other  than  the  owner  of 
any  such  private  oyster  bed,  his  agents, 
servants  and  workmen,  within  the  limits 
of  such  bed,  knowingly  to  do  any  of  the 
following  things :  To  use  any  implement 
of  fishing  except  a  line  and  hook,  or  a  net 
adapted  solely  for  catching  floating  fish, 
and  so  used  as  not  to  disturb  or  injure  in 
any  manner  any  oyster  or  mussel  bed,  or 
oysters  or  mussels,  or  the  oyster  or  mussel 
fishery." 

It  appeared  the  conviction  did  not  state 
or  allege  that  the  applicant  "  knowingly  " 
committed  the  alleged  offence,  or  "  know- 
ingly "  did  any  of  the  acts  and  things 
prolubited  by  the  statute;  accordingly 
the  applicant  moved  for  and  obtained  a 
rule  fUH  for  a  eerUorari  to  bring  up  the 
conviction  for  the  purpose  of  having  it 
quashed. 

It  appeared  that  after  the  rule  was 
obtained,  and  after  the  conviction  had 
been  returned  to  the  derk  of  the  peace 
for  the  county,  the  magistrates  drew  up  a 
fresh  conviction  in  which  the  word 
''knowingly"  was  inserted. 

Willis  and  LaoBtan  shewed  cause  against 
the  rule. — It  is  admitted  that  the  convic- 
tion as  first  drawn  up  cannot  be  supported, 
but  it  is  competent  for  the  Justices  in 
Vol.  ^0.— M.a 
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answer  to  this  rule  to  return  the  convic- 
tion in  a  proper  shape — The  King  v. 
Barker  (1).  "  If,"  says  Lord  Kenyon, 
in  delivering  judgment  in  that  case, 
*'  the  magistrate  has  done  no  more  than 
return  the  conviction  in  a  more  formal 
shape  instead  of  sending  it  up  in  the  in- 
formal manner  in  which  it  was  first  drawn, 
and  supposing  that  the  facts  as  they  really 
happened  will  warrant  him  in  the  return 
he  has  now  made,  the  contrary  of  which 
is  not  imputed,  I  am  of  opinion  that  it 
was  not  only  legal  but  laudable  in  him  to 
do  as  he  has  done,  and  he  would  have 
donewrongif  he  had  acted  otherwise.  .  .  • 
It  is  no  answer  to  say  that  a  party  con- 
victed may  be  thereby  induced  to  incur 
an  unnecessary  expense  in  suing  out  a 
certiorari  to  get  rid  of  an  informal  con- 
viction ;  for  a  mere  informality  ought  not 
to  be  the  inducement  for  removing  it  into 
this  Court,  but  some  substantial  defect  in 
the  justice  and  legality  of  the  proceeding 
itself  before  the  magistrate."  All  that  is 
required  is  that  the  fresh  conviction 
should  be  drawn  up  before  the  former  one 
has  been  quashed  for  informality — Ghaawy 
V.  Payne  (2),  Charter  v.  Qreame  (3). 

[Field,  J. — In  Charter  y.  Qreame  (3)  the 
former  conviction  had  not  been  returned 
to  the  sessions,  though  Paley  on  Oonvic^ 
turn  (6th  ed.  at  p.  304)  no  doubt  states 
that  "  that  fitct  would  not^  it  seems,  affect 
the  decision."] 

They  cited  also  Massey  v.  Johnson  (4), 
and  The  Queen  v.  Ohaney  (5). 

0.  E.  Jones  appeared  to  support  the 
rule,  but  was  not  called  upon  to  argue. 

Lord  Coleridge,  C.J. — This  is  a  very 
small  matter  so  far  as  relates  to  the  con- 
sequences of  the  conviction;  but  the 
prmciple  involved  is  one  of  considerable 
importance.  Mr.  Willis's  argument  has 
been,  that  though  the  magistrates  may 
have  convicted  the  applicant  altogether 
illegally  of  some  offence  which  does  not 
exist,  he  must  nevertheless  acquiesce,  or, 

(1)  1  Saflt,  186. 

(2)  1  CtB.  B«p.  712  ;  6  Jnr.  80. 

(3)  18  a.B.  Bep.  216. 

(4)  13  £Ast,  67. 
(6)  eDowl.  881. 
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if  be  moves  for  a  rule  for  a  certiorari  to 
bring  np  tbe  bad  conviction,  he  will  be 
met  by  a  second  conviction  on  the  return 
to  tbe  rule.  I  think  this  rule  ought  to 
go.  I  can  find  no  authority  for  the  pro- 
position that  when  once  a  bad  conviction 
has  been  filed  at  the  quarter  sessions  in 
due  course,  it  is  an  answer  to  this  rule  for 
the  magistrates  to  return  a  good  one. 

Field,  J. — I  am  of  the  same  opinion. 
The  question  is,  whether,  upon  the  facts 
disclosed  before  us,  the  subject  is  entitled 
to  have  a  writ  of  certiorari  to  have  the 
conviction  returned  to  this  Court.  It  has 
lately  been  the  practice  upon  that  rule 
to  discuss  whether  the  conviction  should 
be  quashed,  but  such  a  course  would  be 
inconvenient  here.  The  Justices  have 
drawn  up  a  bad  conviction  and  filed  it 
among  the  records  of  the  county.  There- 
upon the  applicant  applied  for  this  rule. 
I  think  the  rule  should  go  and  a  return 
thereto  be  made,  though  what  may  be 
the  result  of  a  motion  to  quash  is  perhaps 
more  doubtful. 

Bute  absolute. 


Solidtow— E.  Bojle  &  Sons,  agents  for  H.  W. 
Jones,  Colchester,  for  applicant ;  F.  &  T.  Smith 
&  Sons,  agents  for  Pope  &  Co.,  Colchester,  for 
prosecutors. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880        fTHB  QUEEN  (on  prosecution  of 

W.  H.  SMITH  AKD  SONS)  V. 
TBE  JUSTICES  OF  SUBBET. 


1880.        /' 

Nov.  8,  26.1 


Poor  Law — Bate — Appeal  to  Qwart&r 
Sessions  —  Notice  of  Appeal  —  Reasonable 
Time-^V?  Geo.  2.  c.  38.  *.  4;  12  ^  13 
Vict,  c.  45.  «.  1. 

By  17  Oeo.  2.  c,  38.  s.  4,  an  appeal  from 
a  poor  rate  is  given  to  the  "  next  quarter 
sessions^**  a^id  by  12  ^  IS  Vict,  c.  45.  s.  1,. 
**  fourteen  clear  days*  notice  of  appeal  must 
be  given.**  An  appellant  under  these  pro^ 
visions  is,  hovjever,  entitled  to  a  further 
reasonable  time  in  which  to  m,ake  up  his 
mind  whether  to  appeal  or  not,  * 

Where,  therefore,  a  rate  was  published 
on  the  21st  of  ifarch^  and  ike  next  actual 


quoHer  sessions  were  held  on  the  6th  of 
April, — 

Held,  that  the  appellant  was  not  bou/nd 
to  appeal  to  these  sessions,  but  was  entitled 
to  appeal  to  the  next  following  sessions. 

Rule  calling  on  the  Justices  of  Surrey 
sitting  in  quarter  sessions  to  show  cause 
why  a  mandamus  should  not  issue  direct- 
ing them  to  hear  the  appeal  of  Messrs. 
W.  H.  Smith  &  Sons  against  a  poor  rate 
made  by  the  assessment  committee  of  the 
parish  of  Lambeth,  and  published  on 
Sunday,  the  21st  of  March,  1880. 

On  the  19th  of  February  the  assess- 
ment committee  made  out  their  pro- 
visional list  under  the  provisions  of  the 
Metropolis  Yaluation  Act,  1869  (32  &  33  ' 
Vict.  c.  67),  in  which  Messrs.  Smith  were 
rated  in  respect  of  their  bookstalls  at  the 
railway  stations  in  the  parish.  On  the 
20th  of  February  notice  was  served  on 
Messrs.  Smith  by  the  committee  that  they 
must  give  notice  of  any  objections  they 
might  have  to  the  list  before  the  4th  of 
March.  On  the  26th  of  February  Messrs. 
Smith  g^ve  such  notice,  and  on  the  9th 
of  March  their  case  was  heard  by  the 
assessment  committee  and  their  objections 
overruled. 

On  the  20th  of  March  the  rate  was 
made,  and  was  duly  published  on  Sunday, 
the  21st  of  March. 

The  next  quarter  sessions  for  the 
county  were  held  on  the  6th  of  April. 

On  the  7th  of  June  Messrs.  Smith  gave' 
notice  of  appeal  to  the  quarter  sessions. 
When  the  appeal  was  called  on  at  the 
sessions,  which  took  place  on  the  5th  of 
July,  the  Court  of  quarter  sessions  re- 
fused to  hear  the  appeal  on  the  ground 
that  it  was  too  late,  and  ought  to  have 
been  made  to  the  preceding  quarter  ses- 
sions, there  having  been  fourteen  dear 
days  between  the  publishing  of  the  rate 
and  those  sessions. 

A  rate  nisi  for  a  mandamus  having 
been  obtained, 

Morgan  Howard  (Archibald  with  him), 
for  the  respondents,  showed  cause. — By 
17  Qeo.  2.  c.  38.  s.  4  the  appeal  from 
a  poor  rate  is  siven  to  the  "  next  general 
or  quarter  seesions  "  after  the  publication 
of  the  rate.    The  appellants  in  this  case 
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did  not  appeal  until  after  the  ''next" 
qnarter  sessions.  No  donbt  tbey  were 
bound  nnder  the  provisions  of  12  &  13 
Vict.  c.  45.  s.  1  to  give  ''  fourteen  clear 
days'  notice  of  appeal,"  but  there  was 
time  for  them  to  do  so  between  the  date 
of  the  publication  of  the  rate  and  that  of 
the  next  quarter  sessions.  The  appellants 
knew  they  were  going  to  be  rated  as  far 
back  as  &e  20th  of  February,  and  had 
actually  argued  their  case  before  the 
assessment  committee ;  they  were  there- 
fore fully  prepared. 

Kingafard  (Proaser  with  him),  for  the 
appellants. — In  order  to  give  the  fourteen 
days'  notice  required  by  the  statute,  the 
appellants  must  have  given  notice  on  the 
22nd  of  March — ^that  is,  on  the  day  after 
the  rate  was  published.  An  appellant  is 
entitled  to  have  a  reasonable  time  in 
which  to  make  up  his  mind  whether  to 
appeal  or  not ;  and  the  Court  will  have 
regard  to  the  circumstances  of  each  case 
in  determining  what  is  or  is  not  reasonable 
time.  He  referred  to  The  Liverpool  United 
€hu  Company  v.  Overseers  of  Bverton  (1), 
The  King  v.  Essex  (2),  The  King  v. 
Flintshire  (3).  It  has  not  been  actually 
laid  down  that  time  is  to  be  allowed  for 
consideration  before  giving  the  notice, 
but  the  cases  show  that  it  must  be.  He 
referred  to  Fritchard's  Quarter  SessionSj 
p.  647,  and  the  cases  there  cited. 

Our.  adv.  vuU. 

Makistt,  J.  (on  Nov.  25)  delivered 
the    written  judgment    of   himself  and 

BOWEN,  J. 

This  was  an  application  for  a  mandamus 
to  the  Justices  of  Surrey  to  enter  the 
necessary  continuances  and  hear  an  ap- 
peal against  a  rate  made  and  allowed  on 
Saturday,  the  20th  of  March,  Shd  pub- 
lished on  the  church  doors  on  Sunday, 
the  21st  of  March,  in  the  parish  of 
Lambeth. 

The  appellants,  Messrs.  W.  H.  Smith 
A  Sons,  are  occupiers  of  bookstalls  at 
nulway  stations,  and  their  complaint  is 
that  they  have  been  rated  improperly  in 
respect  of  those  stalls. 

(1)  40  Lbw  J.  Kcp.  CJ>.  137;  Law  Rep.  6  C.P. 
414. 

(2)  1  B.  &Al(l  210. 

(3)  7  Term  Hep.  200, 
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The  parish  of  Lambeth  has  a  Local 
Act  (50  Geo.  3.  c.  19),  but  the  time  for 
appealing  against  the  rate  depends  on 
17  Geo.  2.  o.  38.  s.  4,  according  to  which 
the  appeal  should  be  to  the  next  sessions, 
and  upon  12  &  18  Yict.  c.  45.  s.  1,  accord- 
ing to  which  fourteen  clear  days'  notice  of 
appeal  is  to  be  given. 

The  6th  of  April  being  the  day  for 
holding  the  then  next  sessions,  notice  of 
appeal,  to  be  in  time,  must  have  been 
given  upon  Monday,  the  22nd  of  March, 
the  rate  having  been  published  on  Sun- 
day, the  21st. 

Notice  of  appeal  was  not  g^ven  until 
June  the  7th,  for  the  then  next  sessions 
which  were  held  upon  the  5th  of  July. 
The  quarter  sessions  refused  to  hear  the 
appeal  on  the  ground  that  it  was  too  late, 
and  the  application  now  made  to  us  is  to 
compel  the  sessions  to  hear  it. 

The  appellants  contend  that  the  rat« 
having  been  published  on  Sunday,  the 
21st  of  March,  and  the  last  day  for  giving 
notice  of  appeal  for  the  next  sessions 
being  Monday,  the  22nd  of  March,  there 
was  no  time  for  them  either  to  consider 
whether  they  would  appeal  against  the 
rate  or  prepare  and  g^ve  notice  of  the 
appeal  together  with  the  grounds  of  it,  if 
they  were  bound  to  give  notice  of  appeal 
for  the  next  sessions ;  consequently  they 
contend  that  the  April  sessions  was  not 
the  next  sessions  within  the  meaning  of 
the  17  Geo.  2.  c.  38.  s.  4. 

The  defendants  on  the  other  hand  con- 
tend that  the  appellants  were  not  entitled 
to  any  time  whatever  to  consider  whether 
they  would  appeal  or  not ;  that  they  were 
bound  to  give  notice  of  appeal  (if  at  all) 
on  Monday,  the  22nd  of  March,  the  day 
after  the  rate  was  published;  and  that  at 
all  events  the  appeal  ought  to  have  been 
entered  for  the  April  sessions. 

The  question  raised  was  admitted  in 
the  argument  before  us  to  be  as  yet  un- 
concluded  by  any  express  authority.  In 
order  to  arrive  at  a  clear  view  of  the 
matter  we  have  taken  time  to  examine 
the  decisions  relating  to  appeals  against 
poor  rates,  and  also  to  appeals  against 
removals,  the  authorities  on  which  latter 
branch  of  the  law  are  numerous  and 
throw  considerable  light  upon  the  subject- 
matter  of  the  application.    In  respect  of 
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CASES  CONNECTED  WITH 


[N.  S. 


The  Queen  v.  The  Jtutioes  of  Surrey,  Q.B. 

both  classes  of  appeals,  the  respective 
statutes  which  deal  with  them  require 
that  the  appeal  should  be  to  the  "  next 
sessions,"  and  a  long  series  of  cases  has 
occurred  in  the  last  100  years  which  shew 
that  a  liberal  construction  is  to  be  given 
to  these  words. 

Turning  first  to  the  law  which  governs 
appeals  against  removal,  we  find  that 
appeals  against  removal  are  created  and 
regulated  by  13  &  14  Gar.  2.  c.  12,  and  9 
Oteo.  1.  c.  7. 

By  13  &  14  Gar.  2.  c.  12,  a  power  is 
given  to  the  aggrieved  party  to  appeal 
to  the  ''next  sessions."  No  definition 
was  given  in  this  Act  of  Parliament  of 
the  meaning  of  the  term  "  next "  sessions. 
Yet  it  is  obvious  that  the  order  of  removal 
might  be  executed  so  shortly  before  any 
sessions  as  to  render  it  practically  impos* 
Bible  to  appeal  to  it.  Meanwhile  the 
statute  contains  no  provision  whereby 
any  notice  is  rendered  necessary  before 
entering  an  appeal,  or  before  the  actual 
hearing  of  it. 

The  statute  of  9  Oeo.  1.  c.  7  leaves  un. 
touched,  in  the  case  of  removals,  the  law 
as  to  the  ''  next  sessions;"  that  still  re- 
mained to  be  explained.  Nor  did  the  Act 
prescribe  any  notice  as  a  preliminary  to 
entry  of  an  appeal.  But  it  is  enacted 
that  no  appeal  should  be"  proceeded  with  " 
unless  upon  reasonable  notice  to  be  given 
to  the  respondent,  the  reasonableness  of 
the  notice  to  be  jadged  of  by  the  sessions. 
If  it  appeared  to  the  sessions  that  reason- 
able notice  bad  not  been  given,  then  they 
were  directed  to  adjourn  the  appeal  till 
the  sessions  after. 

It  is  clear  that  under  the  above  statutes 
the  party  aggrieved  by  an  order  of  re- 
moval luid  an  absolute  right,  however 
short  the  interval  of  time  between  the 
grievance  complained  of  and  the  next 
actual  sessions,  at  least  to  enter  his  ap- 
peal. He  could  not  force  it  on  to  a  hear- 
ing in  default  of  notice,  because  it  was 
not,  in  default  of  notice,  to  be  "  proceeded 
with ; "  but  if  the  time  was  too  short  to 
give  such  notice,  he  was  entitled  to  have 
his  appeal  entered  at  any  rate  and  respited. 
The  sessions  could  not  refuse  him  this — 
The  King  v.  Qloucestershire  (4). 

(4)  1  Doogl.  101. 


Whether,  if  time  to  give  a  reasonable 
notice  before  the  next  sessions  was  suffi- 
cient, he  was  entitled  in  the  same  way  to 
enter  his  appeal  without  giving  any  notice 
at  all  and  to  have  it  respited,  was  at  one 
time  doubted — The  King  v.  Yorkshire,  N,B, 
(5).  Ultimately  it  was  held — The  King  v, 
Staffordshire  (6) — ^that  even  if  the  appel- 
lant had  had  ample  time  to  give  his 
notice,  and  had  nevertheless  refrained 
from  giving  it,  he  still  might  enter  his 
appeal,  leaving  it  to  the  Justices  to  respite 
it  on  the  ground  of  want  of  reasonable 
notice.  By  this  decision  the  appellant 
was  able,  by  lying  by  and  abstaining  from 
giving  his  notice  on  the  one  hand,  while 
entering  his  appeal  upon  the  other,  to  ex- 
tend considerably  the  time  for  "  proceeding 
with"  his  appeal. 

So  far  we  have  dealt  (in  the  case  of 
appeals  against  removal)  with  the  right 
of  the  appellant  to  insist  on  entering  his 
appeal.  His  obligation  to  enter  the  appeal 
now  remains  to  be  considered. 

If  the  time  of  the  grievance  occurred 
BO  shortly  before  the  next  actual  sessions 
as  either,  first,  to  render  it  practically 
impossible  for  the  appellant  to  consider 
whether  he  should  even  enter  his  appeal 
at  all,  or,  second,  to  leave  no  time  for 
him  to  give  the  number  of  days'  notice 
which  was  necessary  according  to  the 
practice  of  the  sessions — was  he  bound 
nevertheless  to  enter  the  appeal,  which 
could  not  possibly  be  heard,  or  might  he 
pass  the  sessions  which  stood  literally 
next,  and  enter  at  the  sessions  following  P 

The  first  of  these  two  questions  has  been 
answered  in  a  series  of  cases  beginning 
with  The  King  v.  Yorkshire,  E.B,  (7).  The 
order  of  removal  there  had  been  made 
upon  the  22nd  of  September.  The  removal 
of  the  pauper  was  on  the  5th  of  October. 
Hull,  the  place  to  which  the  pauper  had 
been  removed,  is  sixty  miles  from  iNorthal- 
lerton,  where,  on  the  6th  of  October  (the 
very  next  day),  the  sessions  began.  No 
appeal  was  entered  at  that  sessions,  and 
on  application  to  compel  the  Justices  to 
receive  an  appeal  on  the  Januaiy  sessions 
following,  the  Gourt  made  the  rule  abso- 

(6)  3  Term  Rep.  160. 

(6)  7  East,  649. 

(7)  1  Doogl.  192. 
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late  for  a  mandamus.  By  "  next  sessions," 
said  the  Conrt,  the  statnte  of  Gar.  2.  most 
have  meant  *'  the  next  possible  sessions." 
This  language  was  followed  and  ampli- 
fied in  The  King  y.  Flintshire  (3).     The 
order  of  removal  there  was  dated  on  the 
24th  of  September  and  execated  on  Mon- 
day, the  3rd  of  October,  at  fonr  p.m.,  at 
Leek,  which  is  fifty-four  miles  from  Mold, 
where,  on  Thursday,  the  6th  of  October, 
the  Flintshire  sessions  began.     It  was 
shewn  that  the  overseer  at  Mold  who 
conveyed  the  paupers  to  Leek  could  only 
speak  the  Welsh  language,  and  that  the 
overseer  at  Leek  who  received  them  could 
not  understand  him,  and  that  nearly  a 
week  elapsed  before  the  parish  of  Leek 
could  gain  any  information  respecting  the 
settlement  of  the  paupers.     And  though 
the  sessions  actually  began  on  Thursday, 
they  usually  began  upon  Tuesday,  and 
the  overseers  of  Leek  might  fairly  believe 
that  they  would  begin  on  the  very  day 
after  the  execution  of  the  order.     The 
Clourt  of  Queen's  Bench  held  that  it  was 
not  necessary  that  the  appeal  should  be 
entered  on  the  6th  of  October.     "We 
ought  not)"  said  Lord  Kenyon, "  to  decide 
hastily  against  the  words  of  an  Act  of 
Parliament;   but  some  reasonable  time 
ought  to  be  given  to  the  parish  appeal- 
ing, to  enable  them  to  enquire  whether 
or   not  it  will  be  proper  to  enter  an 
appeal." 

In  The  King  v.  Esseas  (2)  a  similar 
view  was  adopted.  There  the  order  of 
removal  was  made  on  Tuesday,  the  8th  of 
July,  and  served  at  noon  on  Saturday. 
The  distance  between  the  respondent  and 
appellant  parishes  was  twenty-four  mUes, 
and  the  appellant  parish  was  distant 
thirty-seven  miles  from  Chelmsford,  where 
on  the  next  Tuesday  the  sessions  opened. 
The  judgment  of  Lord  EUenborough  is  as 
follows :  '*  The  statute  of  Gar.  2.  certainly 
directs  the  appeal  to  be  at  the  next  quar- 
ter sessions,  but  that  must  mean  the  next 
practicable  sessions.  The  parish  officers 
must  have  a  reasonable  time  allowed  them 
to  make  the  necessary  enquiries,  that  they 
may  judge  of  the  propriety  of  appeals  or 
not.  They  are  not  bound  to  devote  Sun- 
day to  such  a  purpose.  They  have  had 
only  one  entire  day — ^that  is,  the  Monday 
<^to  get  the  necessary  information  and  to 
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consider  whether  they  will  appeal  or  not, 
and  that  in  my  judgment  is  not  suffi- 
cient." 

It  follows  from  the  above  cases  that  the 
words  "  next  sessions  "  must  be  construed 
so  as  to  afibrd  to  the  appellant  not  only  an 
opportunity  of  entering  his  appeal,  but  a 
reasonable  time  to  consider  whetjier  he 
should  enter  it  or  not.  But  it  still  might 
be  the  case  that,  even  if  he  had  time  to 
decide  as  to  entering  it,  it  was  impossible 
for  him  (owing  to  the  length  of  reasonable 
notice  required  by  the  practice  of  the 
sessions)  to  give  the  requisite  notices  in 
time.  What  ^as  the  duty  of  the  appellant 
under  such  circumstances?  Was  he 
bound  at  all  hazards  to  enter  his  appeal, 
even  though,  owing  to  the  want  of  notice, 
the  case  could  not  be  tried  ?  Or  might 
he  pass  over  that  sessions  as  impracticable, 
and  wait  till  the  sessions  following  P 

DilPerent  answers  at  different  times 
were  given  by  the  Courts  to  this  question. 
In  The  King  v.  Herefordshire  (8)  the 
King's  Bench  held  that  the  proper  course 
under  such  circumstances  was  to  enter 
and  have  the  appeal  respited.  On  Friday, 
the  18th  of  April,  the  order  was  made. 
It  was  executed  on  Saturday,  the  19th, 
and  on  the  Tuesday  following,  the  22nd, 
the  Easter  sessions  were  held  at  Hereford, 
twenty  miles  distant.  The  parish  not 
having  appealed  at  these  sessions,  the 
Justices  of  the  Midsummer  sessions  re- 
fused to  receive  the  appeal.  The  following 
is  the  judgment  of  Chief  Justice  Kenyon : 
*^  The  words  of  the  Act  of  Parliament  are 
very  strong,  and  they  require  the  appeal 
to  be  made  at  the  sessions  next  after  the 
grievance.  Where  indeed  an  order  of 
removal  has  been  made  some  time  before, 
and  only  executed  a  very  short  time  before 
the  sessions,  so  that  there  was  no  possi- 
bility of  appealing  to  those  sessions,  this 
Court  has  interferod  by  granting  a  manr- 
damus  to  compel  the  Justices  at  the  fol- 
lowing sessions  to  receive  the  appeal, 
because  the  words  '  next  sessions '  mean 
the  '  next  possible  sessions.'  But  this  is 
a  very  different  case,  for  there  were  two 
intervening  days  after  the  execution  of 
the  order,  and  before  the  Easter  sessions ; 
and  if  there  was  not  sufficient  time  before 

(8)  3  Term  Rep.  504. 
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The  Queen  v.  7%e  Justices  of  Surrey,  Q.B, 

those  sessions  to  give  reasonable  notice  of 
appeal,  the  appeal  might  have  been  then 
entered  and  adjourned ,  according  to  statute 
9  Geo.  1.  c.  7.  s.  8.'' 

That  it  was  the  duty  of  the  appellant 
to  enter  and  respite,  even  if  there  was  no 
time  for  him  to  give  the  notices,  provided 
he  had  time  enough  to  enter,  was  also 
treated  as  the  correct  law  in  The  King  v. 
Bti^kinghamshire  (9)  and  The  King  v. 
Staffordshire  (6).  But  this  doctrine  has 
been  questioned,  and  it  has  been  held  in 
later  times  that  it  is  unnecessary  bo  enter, 
for  the  purpose  of  adjournment,  any  case 
which  it  is  impossible  (consistently  with 
the  sessions  practice  as  to  notice)  to  have 
heard — The  Kvng  v.  Southampton  (10). 
An  entry  under  such  circumstances  be- 
comes a  mere  useless  formality — 2%a 
King  v.  Kent  (11),  and  The  King  v. 
Devonshire  (12) .  See  also,  per  Mr.  Justice 
Montague  Smith,  The  Lwerpool  United 
Oas  Company  v.  Everton  (1).  The  case 
of  The  King  v.  Y&rkshire,  W,B.  (13),  if  the 
facts  are  carefully  considered,  is  not  in- 
consistent with  this  view,  and  the  sug- 
gestion to  the  contrary  contained  in  the 
judgment  is  not  necessary  to  the  decision. 
An  appellant  cannot,  by  any  conduct  on 
his  part,  make  impracticable  the  sessions 
which  otherwise  are  the  next  practicable 
sessions — The  Queen  v.  Sussex  (14).  See 
also  The  Queen  y,  Yorkshire  (16),  and  The 
King  v.  Yorkshire,  N.B.  (5).  But  unless  the 
proper  notices  can  be  given  and  the  appeal 
tried,  the  better  view  would  seem  to  be 
that  it  is  not  necessary  to  go  through  the 
ceremony  of  entering. 

It  will  be  seen  that  the  authorities  we 
have  examined  still  leave  undecided,  in 
the  case  of  appeals  against  removals,  a 
point  analogous  to  that  which  arises  in 
the  case  before  us  of  an  appeal  against  a 
rate,  namely,  what  is  the  law  if  the  exe- 
cution of  an  order  of  removal  is  suffi- 
ciently early  to  admit  of  an  actual  entry 
of  the  appeal,  and  sufficiently  early,  if 
acted  on  forthwith,  to  allow  of  the  neces- 

(9)  3  East,  343. 

(10)  6  M.  &  S.  394. 

(11)  SB.  &C.  639. 

(12)  8  B.  &  C.  640. 

(13)  4  M.  &  S.  827. 

(14)  4  B.  &  S.  987 ;  34  Law  J.  Eep.  M.C.  69. 
(16)  27  Law  J.  Rep.  M.C.  267. 


sary  notice  being  given,  but  not  suffi- 
ciently early  to  give  the  appellant  a  rea- 
sonable time  to  consider  whether  to  ap- 
peal or  submit  P  Was  he  bound  at  least 
to  enter  his  appeal?  Must  the  term 
"  next  sessions  "  be  construed  so  as  to 
allow  a  party  aggrieved  not  merely  the 
number  of  days  requisite  for  his  notice, 
but,  in  addition,  a  reasonable  time  to  de- 
termine whether  such  notices  should  be 
given  by  analogy  to  the  decisions  which 
have  held  (apart  from  all  question  of 
notice)  that  he  ought  to  have  some  time 
to  look  about  him,  and  determine  whether 
he  shall  enter  his  appeal  ?  In  the  case  of 
The  Liverpool  United  Oas  Oompany  v. 
Everton  ( 1)  it  was  assumed  that  the  law 
possibly  might  be  that  he  ought  to  have 
such  extra  time,  in  addition  to  the  time 
necessary  for  his  notices ;  but  the  point 
has  never  been  expressly  decided.  We 
should  be  prepared,  if  necessary,  in  the 
case  of  an  appeal  against  an  order  of 
removal,  to  adopt  the  view  that  reason- 
able breathing  time,  so  to  speak,  must  be 
allowed  to  the  aggrieved  -party. 

We  have  hitherto,  however,  dealt  only 
with  the  law  relating  to  appeals  against 
removals.  The  present  case  is  one  of  an 
appeal  against  a  rate,  and  depends  on 
separate  statutes,  the  history  of  which  is 
not  wholly  dissimilar  to  those  we  have 
just  examined.  All  appeals  are  the  crea- 
tion of  statutes,  and  the  right  of  appeal 
against  a  rate  begins  with  43  Eliz.  c.  2. 
s.  6,  by  which  an  appeal  against  a  rate 
is  given  to  any  subsequent  quarter  ses- 
sions. To  control  this  licence  of  appeal, 
17  Geo.  2.  c.  38.  s.  4  was  passed,  which 
is  as  follows:  "And  be  it  further  en- 
acted that  in  case  any  person  or  persons 
shall  find  him,  her  or  themselves  ag- 
grieved by  any  rate  or  assessment  made 
tor  the  relief  of  the  poor,  or  shall  have  any 
material  objection  to  any  person  or  per^ 
sons  being  put  on  or  left  out  of  such  rate 
or  assessment,  or  to  the  sum  charged  on 
any  person  or  persons  therein,  or  shall 
have  any  material  objection  to  such  ac- 
count as  aforesaid  or  any  part  thereof, 
or  shall  find  him,  her  or  themselves 
aggrieved  by  any  neglect^  act  or  thing 
done  or  omitted  by  the  churchwardens 
and  overseers  of  tne  poor,  or  by  any  of 
His  Majesty's  Justices  of  the  peace,  it 
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shall  and  may  be  lawf al  for  such  person 
or  persons  in  any  of  the  oases  aforesaid, 
giving  reasonable  notice  tothechnrchwar- 
dens  or  overseers  of  the  poor  of  the  parish, 
township  or  place,  to  appeal  to  the  next 
general  or  qnarter  sessions  of  the  peace  for 
tiie  oonnty,  riding,  division,  corporation  or 
franchise  where  snoh  parish,  township  or 
place  ties,  and  the  Justices  of  the  peace 
there  assembled  are  hereby  anthonsed 
and  required  to  receive  snch  appeal,  and 
to  hear  and  finally  determine  the  same ; 
but  if  it  shall  appear  to  the  said  Justices 
that  reasonable  notice  was  not  given, 
then  they  shall  adjourn  the  said  appeal 
to  the  next  qnarter  sessions,  and  then 
and  there  finally  hear  and  determine  the 
same ;  and  the  said  Justices  may  award 
and  order  to  the  party  for  whom  such 
appeal  shall  be  determined  reasonable 
costs,  in  the  same  manner  that  they  are 
empowered  to  do  in  cases  of  appeals  con- 
cerning the  settlement  of  poor  persons, 
by  an  Act  made  in  the  eighth  and  ninth 
years  of  King  William  3,  intituled  ^  An 
Act  for  supplying  some  defects  in  the 
Laws  for  the  BeUef  of  the  Poor  of  this 
Kingdom.'  " 

Several  observations  arise  upon  this 
section.  In  the  first  place,  no  length  of 
notice  is  prescribed ;  the  reasonableness 
oF  the  notice  in  each  case  is  lefb  to  the 
sessions.  In  the  second  place,  the  fixing 
of  a  reasonable  notice  is  not  made  by 
the  section  (as  is  sometimes  done  in  other 
Acts  of  Parliament)  a  condition  prece- 
dent to  entering  the  appeal.  An  appeal, 
it  has  been  held,  may  be  entered  against 
a  rate,  even  if  no  notice  at  all  be  given — 
The  Queen  v.  Lancaehire  (16)  ;  Tfie  Queen 
V.  Wiltshire  (17).  The  Justices  are  bound 
in  such  a  case  to  enter  and  respite  it, 
for  '*  no  notice  "  is  the  same  as  "  no  rea- 
sonable "  notice ;  and  the  Act  of  12  & 
13  Vict.  c.  46.  s.  1,  which  prescribes  a 
fixed  notice  of  fourteen  days  instead  of  a 
reasonable  notice,  makes  no  difierence,  it 
would  seem,  in  this  respect — The  Queen  v. 
Eyre  (18)  ;  The  Queen  v.  Eyre  (19).  How- 
ever short  the  time,  an  appellant  has  a  right 


(16)  8  E.  &  B.  372 ;  27  Law  J.  Rep.  M.C.  161. 

(17)  8  B.  &  C.  384 ;  6  Law  J.  Rep.  M.C.  97. 

(18)  6  E.  &  B.  992  ;.26  Law  J.  Rep.  H.0. 11. 

(19)  7  E.  ft  B.  617 ;  26  Law  J.  Rep.  M.G.  121. 
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to  enter  his  appeal,  and  the  Justices  cannot 
refuse  to  receive  his  appeal,  though  they 
are  at  Uberty  to  adjourn  it.  But  was 
the  appellant  bound  to  enter  merely 
for  the  purpose  of  having  the  appe^ 
respited,  if  there  was  not  any  time  even 
to  consider  whether  he  was  justified  in 
appealing  or  not?  By  analogy  to  the 
law  with  respect  to  appeals  against  re- 
moval, it  would  seem  that  he  was  not  so 
bound.  And  it  has  been  decided  in  the 
case  of  appeals  against  a  rate,  that  the 
appellant  may  have  fiur  time  to  deter- 
mine Whether  he  should  enter  his  appeal. 
In  The  King  v.  Sussex  (20)  the  poor 
rate  was  allowed  on  Saturday,  the  5th  of 
October,  and  published  on  the  following 
day  (Sunday).  On  Tuesday,  the  8th  of 
October,  the  October  sessions  began. 
Held,  that  they  were  not  the  "next" 
sessions,  as  not  being  the  next  prac- 
ticable sessions  at  which  an  efiectual  ap- 
peal could  be  lodged.  Lord  Ellenborough, 
G.J.,  saying  that  "  if  by  the  late  publica- 
tion of  the  rate  the  parties  are  driven 
into  such  a  narrow  point  of  time  as  not 
to  be  able  to  make  an  efiectual  appeal 
at  the  next  sessions,  those  must  be  con- 
sidered the  '  next '  when  such  appeal  can 
be  made  effectuaUy." 

It  still  remains  to  be  considered — First, 
whether  it  is  necessary  in  the  case  of  a 
rate  to  enter  the  appeal,  even  if  there  be 
not  sufficient  time  for  the  giving  of  the 
notices ;  secondly,  whether,  in  addition  to 
the  actual  number  of  days  fixed  by  statute 
for  the  notices,  the  appellant,  before  being 
driven  to  enter  his  appeal,  may  take  a 
reasonable  time  to  consider  whether  such 
notices  shall  be  given. 

The  first  question  was  not  actually  de- 
cided in  The  Liverpool  Oas  Company  v. 
Everton  (1),  but  the  opinion  both  of  Mr. 
Justice  Keating  and  Mr.  Justice  Mon- 
tague Smith  would  seem  to  be  that  an 
entry  under  such  circumstances  was  not 
necessary. 

We  are  prepared  to  adopt  the  opinion 
that  in  such  a  case  an  entry  is  a  ceremony 
which  may  be  omitted  without  infringing 
on  the  Act.  The  "  next "  sessions  means, 
in  our  opinion,  the  next  sessions  at  which 
an  efiectual  trial  can  be  had,  and  for 

(20)  16  But,  206. 
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which  proper  notices  can  be  g^yen.  We 
prefer  the  authorities  which,  in  the  cases 
of  removals,  have  so  held,  to  the  antho- 
rities  which  imply  the  contrary — see  The 
King  v.  Kent  (11),  The  King  v.  Devonshire 
(12) ;  and  we  see  no  reason  why  a  similar 
interpretation  should  not  be  extended  to 
the  statute  regulating  appeals  against  a 
rate. 

The  second  question  is  also  left  without 
any  judicial  decision.  All  that  was  deter- 
mined in  the  case  of  The  Liverpool  Oas 
Oompany  v.  Everton  (1)  is  that  six  days 
for  consideration  was  in  any  case  an 
unreasonable  time,  to  which  the  appellant 
was  not  entitled. 

We  are  of  opinion,  however,  upon  prin- 
oiple,  that  the  appellant  against  a  rate  is 
entitled,  before  he  enters  his  appeal  or 
gives  his  notices,  to  have  some  fair  and 
reasonable  time  to  consider  his  position, 
and  make  up  his  mind  whether  he  shall 
take  the  first  step  towards  appealing  by 
giving  the  necessary  notices  prescribed 
by  17  Geo.  2.  c.  38,  and  to  consider  the 
grounds  on  which  such  appeal  is  to  be 
heard,  which  grounds,  by  12  &  13  Yict. 
0.  45,  are  to  1^  specified  in  the  notice. 
On  the  trial  of  the  appeal  he  is  precluded 
by  the  statute  from  going,  in  the  absence 
of  amendment,  into  any  other  ground  of 
appeal  besides  those  set  forth  in  such 
notice.  Is  he  to  have  no  time  to  reflect 
upon  the  g^unds  by  which  he  is  to  be 
bound  P  or  is  his  only  alternative  to  go 
through  the  form  of  entering  an  appeal  for 
a  sessions  at  which  it  cannot  be  heard  P 

We  see  no  substantial  ground  for 
making  a  distinction  in  this  respect  be- 
tween the  case  of  appeals  against  a  re- 
moval and  appeals  against  a  rate.  It  is 
true  that  it  is  even  more  important  in 
the  case  of  a  rate  than  in  the  case  of  a 
removal  that  appeals  should  be  prosecuted 
promptly,  so  that  the  public  authorities 
should  not  be  left  in  uncertainty  whether 
the  rate  is  to  be  attacked  or  not.  But 
the  authorities  have  in  their  power  the 
means  of  preventing  all  possible  inconve- 
nience in  this  respect  by  taking  care  so 
to  publish  a  rate  as  to  enable  all  appel- 
lants to  have  breathing  time  to  look  about 
them  and  consider  and  frame  their 
grounds  of  appeal. 


The  next  actual  sessions  are  not,  as  it 
seems  to  us,  practically  possible,  where 
there  is  no  time  for  intelligent  and  reason, 
able  action  as  to  the  notices  and  g^unds 
of  appeal.  In  adopting  this  extension  of 
the  words  of  the  statute,  it  seems  to  us 
that  we  are  only  following  and  giving 
effect  to  the  liberal  interpretation  which 
has  been  placed  on  this  and  similar  Acts 
of  Parliament  by  authorities  ranging  over 
nearly  a  century. 

It  remains  to  be  considered  whether 
Messrs.  Smith  &  Sons,  the  present  appli- 
cants, have  had  such  a  reasonable  margin 
of  time  for  the  giving  of  their  notices 
and  g^unds  of  appeal  as  we  think  the 
true  interpretation  of  the  Act  of  Parlia- 
ment requires. 

We  are  of  opinion  that  they  had  not. 
On  the  Sunday  the  rate  was  published. 
The  Monday  was  the  last  day  for  giving 
of  the  notices.  If  Messrs.  Smith  A  Sons 
are  entitled  to  any  breathing  time  after 
the  publication  of  the  rate,  we  think  it 
would  be  idle  to  contend  that  this  one 
broken  day  was  sufficient  to  enable  any 
reasonable  person  to  take  intelligent  action 
about  the  notices  and  gprounds  of  appeal. 
The  &ct  that  Messrs.  Smith  &  Sons  were 
aware,  on  February  the  20th,  that  their 
bookstalls  were  included  in  the  valuation 
list,  and  had  on  the  26th  of  February  given 
notices  of  objections  to  the  list,  which 
were  not  successful,  does  not,  we  think, 
make  this  short  space  of  part  of  one  day 
sufficient,  if  it  be  otherwise  insufficient. 
And  we  are  of  opinion  accordingly  that 
this  rule  should  be  made  absolute. 

BMe  absolute. 


Solicitors — ^Bogerson   &    Ford,    for   ftppellaoto; 
0.  W.  Barnard,  for  respondente. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.    1  MOOO  (oj^peUant)  v.  thb  oyer- 
Not.  10.  j  8ESR8  of  tatton  (respondents). 

Poor-rate — BcUedble  Occupation — Sale 
of  Orass — Licence  of  Exclusive  Pasturage 
for  Ten  Months. 

Where  an  owner  of  grass  land  upon  the 
determination  of  a  previous  tenancy  adver^ 
Used  for  sale  by  auction  and  sold  the  grass 
thereupon  for  ten  months  to  purchasers^  on 
the  condition  of  their  feeding  it  with  certain 
stocky  dressing  the  dung^  cutting  the  thistles 
and  leaving  the  fences  in  good  repair^  and 
announced  at  the  time  of  the  sale  that  it 
was  made  free  from  aU  ratesy  tithes  and 
taxeSy — Held,  that  he  teas  rightly  inserted 
in  the  rate  hook  as  occupier^  the  transaction 
with  the  purchasers  of  the  grass  only 
amounting  to  a  licence  hy  him  to  them  to 
turn  in  their  cattle,  and  not  constituting 
them  tenant  occupiers, 

Casb  stated  bj  certain  Jostioes  of 
Somerset  under  20  &  21  Yict.  c.  43,  at 
the  request  of  the  appellant,  against  whom 
they  had  granted  a  warrant  of  distress 
for  non-payment  of  a  rate  of  91.  19s.  Gd 
under  the  following  circumstanoes : — 

The  appellant  was  owner  of  eighty 
acres  of  grass  land  which  became,  by 
the  determination  of  the  tenants  holding, 
vacant  on  the  25th  of  March,  1870.  On 
the  28th  of  March,  1879,  a  poor-rate  was 
made,  in  which  the  occupier's  column  was 
left  blank. 

On  the  7th  of  May,  1879,  the  appellant 
sold  by  auction  ^  about  eighty  acres  of 
grass.'*  Among  the  conditions  of  sale, 
headed  "Conditions  of  sale  of  grass," 
was  the  following :  *'  Each  lot  of  grass 
will  be  sold  fix>m  the  day  of  sale  to  the 
21st  of  March,  1880,  to  be  fed  with  any 
kind  of  stock  up  to  the  21st  of  December, 
1879  (horses  only  up  to  the  29th  of  Sep- 
tember, 1879),  and  sheep  only  from  the 
21st  of  December  to  the  21st  of  March, 
1880.  Purchasers  to  dress  the  dung,  cut 
the  thistles  and  leave  the  fences  in  good 
repair." 

The  grass  was  sold  to  eight  different 
purchasers.  The  auctioneer  proved  that 
he  had  tweniy-five  years'  experience  in 
\ou  60.— M.C. 


the  sale  of  grass  in  the  district,  and  that 
it  was  the  custom  in  selling  grass  that 
the  vendor  should  pay  all  rates  and 
taxes  and  that  the  purchaser  should  pay 
no  outgoings,  and  that  the  sale  was  made 
free  from  M.  rates,  tithes  and  taxes,  and 
that  he  so  stated  at  the  sale. 

After  the  sale  became  known,  the  re- 
spondents  inserted  the  appellant's  name 
in  the  rate  book  as  occupier.  No  evi- 
dence was  adduced  to  shew  that  the 
appellant  had  ever  depastured  any  cattle 
on  or  had  personally  occupied  the  land  in 
question. 

The  question  for  the  Court  was,  whether 
the  Justices  were  right  in  holding  the  ap- 
pellant to  be  the  occupier  of  the  land 
from  the  7th  of  May,  and  so  liable  to  the 
rate. 

Anstioy  for  the  appellant. — ^Whether  the 
appellant  became  occupier  or  not  on  the 
25th  of  March,  he  ceased  to  be  so  when 
he  sold  the  grass.  The  grant  of  vestura 
terroe  is  a  grant  of  the  exclusive  occupa- 
tion of  the  land — Cohens  Institutes,  This 
was  more  than  mere  occupation,  for  the 
purchasers  were  to  leave  the  fences  in 
good  repair.  One  test  is  to  see  who 
would  be  entitled  to  bring  an  action 
against  a  trespasser.  There  is  no  doubt 
that  here  the  purchaser  would.  The 
owner  parted  with  all  rights  of  possession 
until  March,  ISSO-^Allen  v.  The  Over^ 
seers  of  Liverpool  (1)  ;  Gory  v.  Bristow  (2)  ; 
The  Queen  v.  Watson  (3)  ;  Cox  v.  Olue 
(4) ;  Wilson  v.  Mackreth  (6)  ;  Burt  v. 
Moore  (6). 

OasUcy  for  the  respondents. — This  is  a 
question  of  evidence.  The  Court  will 
look  to  see  what  was  the  intention  of  the 
parties,  to  shew  the  bearing  of  the  evi- 
dence— Smith  V.  St.  MichaeVsy  Oamhridge 

(?). 

(1)  48  Law  J.  Bep.  H.C.  69 ;  Law  Rop.  9  p.B. 
180. 

(2)  2  App.  Gas.  262 ;  46  Law  J.  Rep.  H.L.  824. 
(8)  6  East,  480. 

(4)  6  Oom.  B.  Rep.  633. 

(5)  8  Burr.  1834. 

(6)  6  Term  Rep.  829. 

(7)  30  Law  J.  Bep.  M.C.  74. 

D 


18 


CASES  CONNBCTED  WITH 


[N.S 


Mogg  V.  Overseers  of  Yation,  Q.B, 

In  The  Queen  v.  The  Mayor  of  London 
(8)  it  was  held  that  the  letting  of  the 
herbage  did  not  divest  the  corporation  as 
owners  of  an  occupation. 

Another  consideration  is  that  of  per- 
manency. That  test  is  pnt  in  The  Queen 
V.  8L  Pancras  (9). 

Lord  Denman  also,  in  The  Qiieen  v.  The 
May  err  of  York  (10),  points  out  that  con- 
venience is  to  be  considered — TJie  Queen 
V.  St.  Mary  Abbotts ^  Kensington  (11).  In 
addition  here  to  the  three  points  of 
convenience,  permanency  and  intention, 
the  contention  that  this  is  really  a  matter 
of  fact  for  the  Justices  cannot  be  passed 
by.  But  if  the  case  turns  on  facts  the 
facts  have  already  been  found  in  respon- 
dents' favour. 

[Manisty,  J.,  referred  to  Crosby  v. 
Wadswarth  (12)  and  Jones  v.  Flint  (13) 
as  to  what  is  an  interest  in  land  within 
the  Statute  of  Frauds.] 

Anstie,  in  reply. — With  regard  to  the 
case  of  The  Queen  v.  St  FancrcLs  (9)  it 
may  be  observed  that  Mr.  Willing  the 
licensee  could  not  have  maintained  an 
action  of  trespass. 

On  the  point  of  permanency  the  occu- 
pation here  was  not  merely  transient, 
^ing  from  May  until  March  it  had  a 
character  of  permanency,  and  the  tenants 
certainly  had  exclusive  possession  during 
that  time. 

Manfsty,  J. — I  am  of  opinion  fhat  our 
judgment  should  be  for  the  respondents. 

The  facts  of  the  case  are  that  Mr.  Mogg, 
being  an  owner  of  land,  seems  to  have  let 
it,  and  that  the  tenancy  came  to  an  end 
on  the  25th  of  March,  1879.  It  is  not 
necessary  here  to  say  whether  the  appel- 
lant then  became  the  occupier  of  the 
land ;  but  under  ordinary  circumstances 
when  a  tenant  gives  up  his  occupation, 
and  no  tenant  succeeds  him,  the  owner 
does  then  become  the  occupier,  and  I 
should  not  hesitate  so  to  hold. 

(8)  4  Twm  Bap.  21. 

(9)  46  Law  J.  Hep.  M.C.  243 ;  2  Q.B.  D.  581. 

(10)  6  Ad.  &  E.  422. 

(11)  12  ibid.  584. 

(12)  6  East,  602. 

(13)  10  Ad.  &  £.  753. 


But  the  real  question  here  is  whether 
the  appellant  ceased  to  be  the  occupier 
on  the  7th  of  May — or,  rather,  whether  he 
continued  to  be  occupier  after  that  date. 
On  that  day  the  sale  of  the  grass  took 
place.  The  question  is,  What  took  place 
on  the  7th  of  May :  did  he  demise  or  part 
with  the  occupation  of  the  land  to  the 
eight  persons,  each  of  whom  agreed  to 
buy  the  grass  on  a  portion  of  the  land  ? 
We  start  with  this  fact,  that  the  owner 
does  not  propose  to  let  the  land,  but  to 
sell  the  miSB  on  a  certain  number  of 
acres.  The  conditions  which  have  been 
referred  to  are  consistent  with  this  fact. 
They  all  treat  the  transaction  as  selling 
the  grass.  There  is  one  important  stipu- 
lation also  which  says  that  the  seller  is 
to  continue  to  pay  rates,  taxes,  tithes 
and  all  outgoings.  It  is  as  if  the  owner 
said  to  the  purchasers,  "  I  sell  you  the 
right  to  turn  your  beasts  in  for  a  certain 
time  upon  my  land."  Now  in  my  opinion 
the  question  is.  What  was  the  real  nature 
of  the  transaction  by  which  the  purchaser 
bought  that  right  ?  Was  it  the  giving  by 
the  vendor  of  the  exclusive  possession  of 
the  land,  or  was  it  the  giving  a  licence  to 
the  purchaser  to  turn  his  cattle  in,  the 
owner  continuing  to  be  the  owner  and 
occupier  subject  to  such  right  P 

I  do  not  propose  to  go  through  the 
oases  that  have  been  cited.  Those  de- 
cided upon  the  Statute  of  Frauds  do 
affect  US  somewhat,  but  I  find  nothing  in 
any  case  which  precludes  us  from  looking 
at  all  the  circumstances,  and  drawing  in- 
ferences from  them  as  to  what  the  fact 
really  was.  The  Justices  here  have  come 
to  the  conclusion  that  there  was  no  change 
of  occupation  effected  by  the  sale  of  the 
7th  of  May.  The  oocupation  of  the  ap- 
pellant, which  began  in  March,  continued 
after  May,  subject  only  to  the  rights  of 
the  purchasers  then  created.  And  if 
there  was  anv  evidence  of  this  we  ought 
not  to  interfere,  for  it  is  a  question  of 
fact  of  which  they  are  the  judges. 

The  condition  to  which  1  have  alreadv 
alluded,  that  the  vendor  should  pay  all 
rates  and  taxes,  is  most  important  as 
shewing  that  the  purchasers  were  not  to 
be  considered  as  tenants,  the  vendor  re- 
taining the  obligations  of  an  occapier; 
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and  however  we  might  disregard  this,  as 
not  being  decisive  of  the  legal  position 
created  by  the  sale,  still  we  may  take  it 
into  consideration  as  bearing  somewhat 
on  the  intention  of  the  parties.  For  these 
reasons  our  judgment  must  be  for  the 
respondents. 
BowEN,  J.,  concurred. 


Solicitors— Crowder  &  Co.,  for  appellant ;  Gus- 
cotte,  Wadham  &  Daw,  agents  for  O^Bonoghae 
ft  AnBon,  Bristol,  for  respondents. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

fwALLiNOTOM  (appellant)  v.  HOS- 
1880.  J  KINS  (respondent), 

Dec.  1.  I  STONE  AND  OTHERS  V,  SAME, 

t       PICTOB  AND  OTHEBS  V,  SAME. 

Highways — Highways  and  Locomotives 
Amendment  Act,  1878  (41  ^  42  Vict,  c.77), 
s.  23'-%Ejccessive  Weight  and  Extraordinary 
Traffic — Industry  of  Neighbourhood — Stone 
Quarries. 

On  complaint  made  by  a  highway  autho- 
rUy  against  certain  quarry  owners  to  recover 
expenses  alleged  to  have  been  incurred  in 
repairing  the  danuige  done  to  the  roads 
by  tJie  excessive  weight  and  extraordinary 
traffic  conducted  by  svLch  quarry  owners^  it 
was  found  by  the  Justices  thai  stone  quarries 
existed  and  were  worked  in  three  parishes 
of  the  district  of  the  said  authority  and  in 
other  parishes  in  the  neighbourhood,  and 
that  Uie  stone  traffic  was  a  recognised  busL 
ness  in  such  parishes ;  that  t/ie  stone  was 
carried  by  the  owners  in  waggons  from 
four  and  a-half  to  six  tons  weight,  and  tlwi 
such  are  the  usual  weights  in  the  stone  traffic  ; 
that  since  1874  Vie  roads  had  been  formed 
and  moMUained  wiih  reference  to  the  stone 
traffic  of  more  expensive  and  durable  matC" 
rials  than  the  neighbouring  roads  subject 
only  to  agricultural  traffic. 

On  appeal  against  an  order  made  by  the 
Justices  for  the  payment  by  the  quarry 
QWHers  (tf'  dispenses  ae  being  extraMtdina/ry 


expenses  incurred  by  reason  of  e.eces8ive 
weight  having  passed  along  the  road, — 

Held,  that  there  was  no  evidence  upon 
which  the  Justices  could  find  the  weight  to 
be  excessive,  and  that  they  were  right  in 
finding  that  the  traffic  was  not  extraordinary 
toithin  tlie  meaning  of  section  23. 

In  determining  whether  "  excessive  weight " 
hoA  been  carried  along  a  road,  the  Justices 
are  to  consider  not  what  is  the  aggregate 
weight,  but  what  are  the  conditions  under 
which  such  weight  has  been  carried. 

Cass  stated  by  Jastices  under  20  &  21 
Vict.  0.  43. 

1.  The  respondent,  John  Hoskins,  is 
the  surveyor  to  the  Trowbridge  District 
Highway  Board,  comprising  twenty-seven 
parishes,  and  being  the  authority  which 
is  liable  or  has  undertaken  to  repair  the 
highways  hereinafter  particularly  de- 
scribed. 

2.  The  appellant  is  a  quarry  master 
carrying  on  business  at  one  of  the  quar- 
ries hereinafter  mentioned,  and  using  the 
said  highways. 

3.  On  the  24th  day  of  March,  1879,  the 
respondent,  as  such  surveyor,  certified  to 
the  said  authority  that,  having  regard  to 
the  average  expense  of  repairing  high- 
ways  in  the  neighbourhood,  extraordinary 
expenses  had  been  incurred  by  the  said 
authority  in  repairing  the  said  highways 
hereinafter  particularly  described,  by  rea- 
son of  damage  caused  by  excessive  weight 
passing  along  the  same  or  extraordinary 
traffic  thereon.  An  information  or  com- 
plaint having  been  exhibited,  a  summons 
was  issued  calling  upon  the  appellant  to 
appear  before  the  Justices  pursuant  to  the 
statute. 

The  hearing  of  the  case  was  adjourned 
from  the  22nd  of  April,  1879,  to  the  29th 
of  May,  1879,  and  it  was  further  adjourned 
to  the  25th  of  June,  1879,  on  which  day 
the  respondent  sought  to  recover  in  a 
summary  manner  from  the  appellant,  as 
the  person  by  whose  order  such  weight 
or  traffic  had  been  conducted,  the  amount 
of  such  expenses  from  the  29th  of  Sep- 
tember, 1878,  to  the  25th  of  March,  1879. 

4.  The  following  facte  were  proved  be- 
fore us,  namely— -The  highways  in  quea- 
tiou  and  the  said  quarry  are  shewn  upou 
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tbe  annexed  plan,  headed  Limpley  Stoke, 
which  is  to  be  deemed  as  part  of  the  case 
now  stated. 

5.  The  road  between  the  letters  A  and 
B,  which  measures  Im.  Of.  8p.,  is  in  the 
Black  Dog  Tnrnpike  Trust,  but  by  a 
statute  (being  a  Turnpike  Continuance 
Act)  the  burden  of  repairing  this  part  of 
the  road  falls  upon  the  Trowbridge  Dis- 
trict Highway  Board,  although  the  turn- 
pike trustees  still  take  tolls  up  to  the  1st 
of  November,  1879.  The  road  between 
the  letters  0  and  D,  which  measures 
1  m.  2f.,  was  formerly  a  turnpike  road,  but 
has  been  disturnpiked,  and  the  road  from 
E  to  F,  measuring  4f.  36p.,  is  an  ordinary 
parish  road,  which  is  also  repaired  by  the 
said  highway  board. 

6.  The  red  circles  on  the  said  plan  in- 
dicate two  stone  quarries,  situate  in  the 
parish  ©f  Freshford,  in  the  county  of 
Somerset,  and  within  the  distnct  of  the 
Weston  (Bath)  Highway  District  Board, 
to  which  the  said  two  quarries  are  rated. 
The  black  circle  represents  a  stone  quarry 
in  the  parish  of  Simpley  Stoke,  in  the 
county  of  Wilts,  and  within  the  district 
of  the  Trowbridge  District  Highway 
Board.  The  quarry  numbered  3  belongs 
to  the  appellant,  that  numbered  2  belongs 
to  Messrs.  Pictor  &  Sons,  and  that  num- 
bered 1  belongs  to  Messrs.  Stone  Brothers. 

7.  Similar  stone  quarries  exist  and  are 
worked  in  two  other  parishes  of  the  dis« 
Irict  of  the  said  authority,  namely,  at 
!Monckton,  Farleigh  and  Westwood,  and 
also  in  the  parishes  of  Box  and  Corsham, 
within  the  district  of  another  highway 
authority  in  the  neighbourhood,  namely, 
in  the  Chippenham  district,  and  the  stone 
traffic  is  a  recognised  business  in  the 
before-named  parishes.  The  quarry  of  the 
appellant  in  the  parish  of  Limpley  Stoke 
was  opened  many  years  since,  but  in  or 
about  the  year  1871  additional  quarries 
were  opened  by  the  other  parties  herein- 
after mentioned,  and  the  business  has 
much  increased  at  the  quarry  of  the 
appellant  as  well  as  at  such  new  quarries. 
It  DBA  not  been  more  extensive  since  the 
passing  of  the  Highway  and  Locomotive 
Amendment  Act,  1878,  than  it  was  pre- 
viously thereto.  The  said  business  is  of 
a  permanent  character,  and  is  likely  to  be 


80  while  a  demand  for  Bath  building 
stone  continues  and  so  long  as  the  stone 
can  be  obtained.  The  available  supply  is 
very  large. 

8.  The  appellant,  who  is  occupier  of 
the  said  stone  quarry  No.  3,  hauls  the 
stone  gotten  by  him  from  the  quarry  to 
the  railway  station,  which  is  also  marked 
on  the  said  plan.  The  stone  is  taken  by 
the  appellant  in  loads  which,  with  the 
waggons,  vary  from  four  and  a-half  tons 
to  six  tons  in  weight,  drawn  by  from 
three  to  five  horses.  These  are  usual 
weights  in  the  stone  traffic.  The  wheels 
of  the  waggons  are  from  four  and  a-half 
inches  to  six  inches  in  breadth.  Particu- 
lars of  the  loads  for  a  certain  period  were 
produced  on  the  hearing  of  the  summons, 
and  are  hereafter  set  forth. 

9.  The  wheels  of  the  greater  breadth  are 
covered  or  bound  with  two  tires,  of  which 
the  inner  is  three  and  a-half  inches,  or 
thereabouts,  in  width,  and  the  outer  is 
two  and  a-half  inches,  or  thereabouts,  in 
width,  and  the  waggons,  with  regard  to 
the  wheels  as  well  as  in  other  respects, 
are  constructed  in  the  manner  usually 
adopted  for  stone  wagons. 

10.  Parts  of  the  roads  from  E  to  F,  and 
from  Cto  the  railway  station  respectively, 
consist  of  hills  which  in  certain  parts  are 
so  steep  that  it  is  necessary  to  fasten  the 
wheels  of  loaded  waggons  descending 
such  hills,  for  which  purpose  both  hind 
wheels  of  the  waggons  are  chained  and 
brakes  are  applied.  This  is  done  in  the 
ordinary  way.  The  dragged  wheels  wear 
the  roads  very  rapidly,  and  frequent 
relaying  of  metal  is  necessary. 

It  is  necessary  to  use  hard  stone,  which 
can  only  be  obtained  from  a  distance,  and 
is  more  expensive  than  the  local  stone 
which  was  used  for  the  same  highways 
before  the  increase  of  the  stone  traffic. 
The  highways  subject"  to  agricultural 
traffic  only  require  little  or  no  repair  in 
the  summer,  but  the  highways  subject  to 
stone  traffic  require  repair  in  the  summer 
as  well  as  winter. 

11.  Portions  of  the  road  from  E  to  F 
are  so  narrow  that,  except  at  intervals, 
two  vehicles  cannot  pass  each  other. 

12.  That  portion  of  the  said  highway 
from  A  to  B,  when  taken  to  by  the  said 
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highway  hoard,  at  the  end  of  1875,  was 
not  in  good  repair,  and  the  expenses  were 
increased  for  the  year  1876-77  ;  hat  the 
cost  of  repairing  the  said  highway  over 
which  the  stone  traffic  passes  is  under 
any  circamstanoes  grater  than  woald  be 
aeoessary  if  the  highways  were  not  used 
for  the  stone  traffic  or  other  continnoas 
traffic.  It  is  admitted  that  at  the  present 
time  there  is  bnt  little  traffic  on  the  high- 
ways in  the  parish  of  Limpley  Stoke  be- 
yond the  stone  traffic  and  the  traffic  of 
an  agricoltoral  neighbourhood. 

13.  The  cost  of  repairing  the  highways 
in  the  pari^  of  Limpley  Stoke  from  the 
year  1870  to  the  present  time  has  been 
as  foUovrs ;  that  is  to  say — 

For  the  year  ending  the  diet  of  December, 

1 870  Cost  of  repairing  Limpley  Stoke  ^      £ 

xoade,  three  miles,  except  V 
between  A  B  and  C  D    .    .J 

1871  Cost  of  repairing  same,  excepts 

between  A  and  B — 4^  miles/ 

1872  Ditto,  ditto 27 

1873  Ditto,  ditto 65 

1874  Ditto,  ditto 149 

1875  Ditto,  and  also  road  from  A 

to  D  from  the  Ist  of  Novem- 
ber, 1875,  to  the  Slst  of 
December,  1875    .... 

1876  From  the  Ist  of  Janoaiy  to  the 

25th  of  March 

For  the  year  ending  the  25th  of^ 

Mozeh,  1877,  including  road  from  ^  534 

AtoB—dimiles J 

Ditto,  ditto,  1878 408 

Ditto,  ditto,  1879 414 

For  the  year  ending  the  2dth  of\    .>.» 

March,  1880 /  *"' 
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Contracts  had  been  accepted  for  repairs 
dnring  the  current  year. 

Since  the  year  1874  the  roads  have 
been  repaired  with  more  durable  mate- 
rials than  were  previously  necessary,  and 
consequently  more  expensive,  the  local 
stone  having  sufficed.  The  roads  have 
in  fact  been  formed  and  maintained  with 
reference  to  the  stone  traffic ;  and  it  is 
estimated  that  the  last->mentioned  contract 
represents  the  usual  cost  of  maintainiDg 
them  for  such  traffic.  It  is  estimated  by 
the  respondent  to  be  the  minimum  cost 
so  long  as  the  stone  traffic  continues  as  at 
present. 

14.  Such  of  the  highways  in  the  neigh- 
bourhood as  are  subject  to  agricultural 


traffic  only  cost  a  yearly  sum  of  from 
131,  lOs,  to  211,  58,  per  mile  per  year  for 
repairs ;  but  such  of  the  highways  in  the 
neighbourhood  as  are  subject  to  stone 
traffic  cost  a  yearly  sum  of  about  1302. 
per  mile ;  and  such  of  the  highways  in 
the  neighbourhood  as  are  subject  to  other 
continuous  or  heavy  traffic,  cost  sums 
varying,  according  to  the  nature  and 
extent  of  the  traffic,  up  to  701,  per  mile 
per  year,  which  is  the  cost  in  the  town  of 
Trowbridge,  containing  a  population  of 
12,000  persons  or  thereabouts. 

15.  The  following  is  a  detailed  state- 
ment of  the  stone  iikken  by  the  appellant 
from  his  said  quarry  between  the  8th  of 
February  and  the  1st  of  March,  1870, 
shewing  the  weight  of  each  load  and  the 
number  of  horses  drawing  the  same,  and 
also  shewing  which  loads  consisted  only 
of  one  block  of  stone  ;   that  is  to  say — 

[The  case  then  set  out  in  a  tabular  form 
the  number  of  journeys  and  weights 
carried,  from  which  it  appeared  that  the 
heaviest  single  load  of  stone  was  4  tons 
12  cwt.  2  qrs.  The  greatest  total  weight 
that  passed  over  the  road  on  any  one  day 
was  31  tons  15  cwt.  The  largest  single 
stone  carried  contained  59  cubic  feet  and 
weighed  3  tons  13  cwt.  3  qrs. 

The  waggons  weigh  from  a  ton  to  a  ton 
and  a-half  in  addition  to  the  load  of  stone 
carried  thereon.] 

16.  It  was  agreed  by  the  respective 
parties  that  traffic  between  the  passing  of 
the  said  Act  and  the  date  of  the  said 
certificate  should  be  deemed  to  be  fairly 
represented  by  the  traffic  for  the  period 
between  the  1st  day  of  February  and  the 
8th  day  of  March,  1879,  as  hereinbefoi*e  set 
forth. 

17.  Two  other  quarry  masters  use  the 
same  highways  for  stone  traffic,  at  the 
same  time  as  the  appellant  and  to  a 
greater  extent,  and  the  traffic  of  all  tho 
parties  is  intermingled  in  the  ordinary 
way.  Orders  were  made  against  the 
other  quarry  masters  at  the  same  sessions 
as  the  order  against  the  appellant  was 
made. 

18.  The  appellant  has  paid  tolls  to  the 
turnpike  trastees  for  the  stone  carried 
over  the  road  from  the  letters  A  and  B 
on  the  plan,    but  this    turnpike    trust 
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i'xpircd  on  the  Ist  day  of  September, 
1879,  which  was  subsequently  to  the 
hearing  of  the  said  summons. 

19.  Upon  the  foregoing  facts  it  was 
contended  on  behalf  of  the  respondent 
that  the  stone  traffic  as  before  described 
was  extraordinary  traffic  within  the  mean- 
ing of  section  23  of  the  Highway  and 
Locomotive  Amendment  Act,  1878 ;  and 
that  the  weights  passing  along  the  roads 
as  aforesaid  were  excessive  within  the 
meaning  of  the  same  section  ;  and  that 
the  said  highway  board  had  incurred 
extraordinary  expenses  within  the'  mean- 
ing of  the  said  section. 

The  appellant  on  the  other  hand  con- 
tended— (a)  That  the  stone  traffic  is  a 
regular,  continuous  and  ordinary  traffic 
arising  from  the  usual  business  of  the 
neighbourhood,  and  is  not  extraordinary 
within  the  meaning  of  the  said  section  ; 
(6)  that  the  said  weights  were  not  exces- 
sive within  the  meaning  of  the  said 
section  ;  (c)  that  the  expense  incurred  in 
repairing  the  said  highways  under  the 
circumstances  hereinbefore  set  forth  were 
not  extraordinary  expenses;  (d)  that 
under  the  circumstances  hereinbefore  set 
forth  no  damage  could  in  point  of  law  be 
attributed  to  the  traffic  of  the  appellant 
as  distinguished  from  that  of  the  other 
quarry  masters ;  and  (e)  that  the  Justices 
could  not  in  point  of  law  convict  the 
appellant  of  causing  damage  by  reason  of 
excessive  weights  passing  along  the  high- 
ways without  evidence  that  particular 
weights  had  been  excessive  and  had 
caused  damage,  and  that  the  frequent 
repetition  of  ordinary  loads  could  not 
in  point  of  law  constitute  an  excessive 
weight.     We  were  of  opinion — 

1.  That  the  said  traffic  was  not  ex- 
traordinary within  the  meaning  of  the 
said  section. 

2.  That  the  said  weights  were  excessive 
within  the  meaning  of  the  section. 

3.  That  extraordinary  expense  had  been 
incurred  by  reason  of  damage  caused  by 
excessive  weights  within  the  meaning  of 
the  said  section. 

We  therefore  ordered  the  appellant  to 
pay  to  the  respondent  the  sum  of  152.  with 
the  alternative  of  seven  days'  imprison, 
ment  in  case  of  de&ult. 


The  questions  for  the  opinion  of  the 
Court  are — 

1.  Whether  or  not  there  was  evidence 
to  support  our  decision  that  the  said 
weights  were  excessive  within  the  mean- 
ing of  the  said  section. 

2.  Whether  or  not  there  was  evidence 
enough  to  support  our  decision  that  ex- 
traordinary expense  had  been  incurred  by 
reason  of  damage  caused  by  excessive 
weights  within  the  meaning  of  the  said 
section. 

3.  Whether  or  not  our  decision  that 
the  said  weights  were  excessive  was 
correct  in  point  of  law. 

4.  Whether  or  not  our  decision  that 
extraordinary  expense  had  been  incurred 
by  reason  of  damage  caused  by  excessive 
weights  was  correct  in  point  of  law. 

If  either  of  the  said  questions  is 
answered  in  the  negative  the  order  is  to 
be  quashed.  If  all  or  any  are  answered 
in  the  affirmative  the  order  is  to  be 
enforced.  ... 

It  was  agreed  that  the  &icta  stated  in 
the  other  two  cases  against  the  same 
respondent  were  identical,  and  they  were 
not  argued  separately. 

A.  Charles  (A.  B.  Poole  with  him),  for 
the  appellant. — I  rely  strongly  here  on 
the  finding  of  the  Justices  that  the  traffic 
was  not  extnK)rdinary,  and  it  is  con- 
tended that  the  finding  was  a  right  one, 
because  it  recognises  the  carting  of  stone 
from  the  quarries  as  being  part  of  the 
ordinaiy  traffic  of  the  neighbourhood; 
but  if  that  be  so,  then  the  weight  of  these 
troUies,  which  are  of  the  kind  used  by 
others,  and  are  of  the  usual  size  and 
weight,  cannot  constitute  '*  excessive 
weight"  within  this  Act.  The  section 
moans  some  particular  excessive  weight 
beyond  that  usually  put  upon  the  road. 
The  finding  of  fact  is  that  these  were 
usual  weights,  and  that  the  road  had  been 
formed  with  reference  to  the  stone  traffic. 
Lord  Aodand  v.  Lucas  (1)  shews  what 
is  the  standard  of  comparison.  Grove,  J., 
says  that  "  weight  **  is  used  with  refer- 
ence to  the  road  itself,  and  the  section 

(1)  49  Law  J.  Bep.  C.F.  648;  Law  Bep.  6 
C.P.  D.  211,  861. 
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means  '*  weight  and  traffic  which  are 
abnormal  and  beyond  the  ordinary  traffic 
on  the  road ;"  and  Lindley,  J.,  says,  "  It 
is  the  ordinary  nature  of  the  traffic  over 
the  road  which  is  to  be  the  standard." 
The  next  point  is  that  these  were  not 
extraordinary  expenses;  that  is  really 
settled  by  paragraph  14  of  the  case. 

[Lord  Colebidqe,  G.J.  —  Unless  the 
traffic  is  extraordinary  or  weight  exces- 
sive,  there  cannot  be  extraordinary  ex- 
penses  within  this  section.] 

No ;  but  eyen  if  the  Justices  were  held 
to  be  right  in  their  second  finding  as  to 
the  weight,  there  were  not,  in  &ct,  any 
extraordinary  expenses,  haying  regard  to 
the  cost  of  the  highways  in  the  neigh- 
bourhood. 

PcUchett  (Lopes  with  him),  for  the  re- 
spondent.— ^The  only  question  is,  whether 
there  was  any  evidence  of  excessive  weight 
within  the  Act.  The  Justices  have  based 
their  decision  on  the  continuous  sending 
of  heavy  weights  by  the  appellants  along 
the  road.  It  is  submitted  that  their  find- 
ing as  to  extraordinary  traffic  means  that 
the  kind  of  traffic — that  is,  of  carting 
stone— was  not  extraordinary ;  and  that 
being  so,  their  second  finding  is,  in  effect, 
that  in  degree  it  was  excessive,  and  that 
its  excess  was  in  respect  of  the  weight  of 
the  trollies  when  sent  in  such  numbers. 
The  words  "excessive  weight**  cannot 
be  limited  to  one  particular  occasion,  but 
the  Justices  are  entitled  to  consider  the 
increased  aggregate  of  weights.  It  is 
found  that  the  quarries  have  lately  in- 
creased, and  so,  where  one  trolly  was 
used,  now  there  are  thirty.  In  para- 
graph 17  it  is  stated  that  thirty  tons 
passed  in  one  day.  It  cannot  make  the 
diffi^rence  between  liability  and  no  liabi- 
lity that  the  weight,  whicn  is  as  a  whole 
excessive,  passes  in  successive  divisions. 
The  road  may  be  just  as  much  damaged. 

[Field,  J.-^At  what  time  are  you  to 
take  the  standard  of  ordinary  traffic? 
Must  it  not  be  at  the  time  when  you 
want  to  impose  the  rate  P] 

Persons  cannot  obtain  exemption  &om 
the  necessity  of  making  compensation 
for  damage  by  multiplying  tne  traffic 
and  the  weights,  and  then  saying  that 
they  are  the  ordinary  ones,  because  they 
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existed  at  the  time  for  which  compensa- 
tion is  asked. 

Lord  Goleridoe,  G.J. — I  am  of  opinion 
that  in  this  case  the  judgment  of  the 
Justices  must  be  reversed.  They  have, 
in  fact,  sent  to  us  three  findings.  With 
one  of  them  we  are  both  satisfied,  and  I 
for  myself  think  that  the  finding  on  the 
first  point  really  concludes  the  others. 
The  case  arises  under  section  23  of  the 
Highways  and  Locomotives  Amendment 
Act,  1878.  [His  Lordship  then  read  the 
section.] 

In  the  parish  in  question  it  seems 
that  there  are  five  or  six  stone  quarries 
which  are  worked,  and,  in  consequence 
of  the  use  of  trollies  carrying  large  blocks 
of  stone  from  the  quarries  through  the 
parish  to  railway  stations  and  other 
places,  it  is  necessary  that  the  roads  in 
that  district  should  be  made  of  harder 
material  than  the  common  Bath  stone 
which  suffices  for  agricultaral  traffic,  and 
naturally  the  roads,  even  when  so  made, 
wear  out  more  rapidly  than  in  an  ordi- 
nary  agricultural  neighbourhood.  Those 
are  the  only  facts  with  which,  in  ray 
opinion,  it  is  necessary  for  us  to  deal. 

Now,  it  was  contended  before  the  ma- 
gistrates, that  the  traffic  of  the  appellant, 
in  carting  stone  from  his  quarry,  was 
"  extraordinary  traffic  **  within  this  sec- 
tion; but  they  found,  and,  as  I  think, 
rightly  found,  that  it  was  not.  They 
held  that  there  was,  having  regard  to 
the  industry  of  the  district,  nothing 
extraordinary  in  the  traffic  of  the  appel- 
lant. 

But  they  go  on  to  say  that  if,  as  a 
matter  of  law,  they  can  find  that  the 
passage  of  these  stone-laden  trollies  over 
the  roads  was  the  passing  of  '*  excessive 
weight  **  within  the  meaning  of  the  same 
section,  they  decide  that  extraordinary 
expenses  have  been  incurred  in  repairing 
the  highways  by  reason  of  the  damage 
caused  by  such  excessive  weight. 

I  agree  in  the  view  expressed  during 
the  argument,  that  these  two  latter 
points  are  practically  one,  for  if  the 
weight  is  excessive  and  does  damage, 
then  the  expenses  of  repairing  the 
damage  are,  of  course,  extraordinary  ex- 
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penfiee ;  and  it  follows  that,  if  the  weight 
here  was  not  excessive,  the  expenses  in- 
curred were  not  extraordinary. 

The  question,  then,  is.  Was  the  weight 
excessive  ?  The  facts  being  that  a  cer- 
tain number  of  tons  were  carried  in 
each  waggon,  and  that  those  waggons 
were  of  the  usual  and  proper  kind  em- 
ployed for  stone  carting  in  the  neigh- 
bourhood, and  were  of  the  usual  weight, 
and  that  the  roads  had  been  constructed 
and  strengthened  of  lat'C  years  with  a 
view  to  bearing  this  kind  of  traffic,  it 
is  said,  on  the  part  of  the  appellant, 
that  there  is  no  evidence  to  shew  that 
at  any  time  the  weight  passing  along 
the  road  was  excessive ;  although,  if  the 
roads  were  in  a  purely  agricnltund  dis- 
trict, haying  roads  suited  to  agricultural 
traffic,  these  trollies  might  be  excessive 
in  weight  compared  with  the  agricultural 
waggons ;  but  that  the  standard  of  compa- 
rison here  must  be  the  trollies  of  the  other 
quarry  owners  and  the  character  of  the 
road.  I  agree  in  this  contention.  It  seems 
to  me  tha^  directly  the  Justices  have  found 
that  this  stone  quanying  is  the  industry 
of  the  neighbourhood,  and  that  it  has 
been  carried  on  by  the  appellant  in  the 
ordinary  way,  the  case  is  decided. 

But  then,  on  the  other  side,  it  has 
been  argued  that  there  is  a  fallacy  in  so 
limiting  the  words  ^*  excessive  weight," 
because  the  section  means  to  include  the 
continuous  and  repeated  passing  of  what 
admittedly  are  heavy  weights,  and  which 
by  reason  of  such  repetition  become  ex- 
cessive. This  cannot,  I  think,  be  the  true 
construction  of  the  statute.  When  called 
on  to  decide  whether  excessive  weight 
has  passed  along  a  road,  the  Justices  are 
.to  consider  not  what  is  the  aggregate 
weight,  but  what  are  the  conditions 
under  which  such  weight  has  been 
carried.  Upon  these  facts,  therefore,  there 
was  nothing  from  which  the  Justices 
could  find  that  these  weights  were  ex- 
cessive. 

I  feel  that  we  are  deciding  this  case 
in  full  accordance  with  the  judgment  of 
the  Common  Pleas  Division  in  Lord 
Aveland  v.  Lucae  (1),  affirmed  in  the 
Court  of  Appeal.  Nothing  can  be  clearer 
or  better  than  the  words  of  Mr.  Justice 


Inndley,  which  I  desire  to  adopt.  He 
says,  "It  appears  to  me  that  those 
words  must  mean  excessive  and  extra- 
ordinary with  reference  to  the  ordinair 
use  and  traffic  upon  and  over  the  roaa. 
If  anything  is  done  of  an  unusual  and  ex- 
traordinary kind,  the  person  doing  it  must 
pay  for  the  damage  thereby  occasioned. 
It  is  the  ordinary  nature  of  the  traffic 
over  the  road  which  is  to  be  the  stan- 
dard." 

I  therefore  think  that  the  decision  of 
the  Justices  must  be  reversed. 

FiiLD,  J. — I  concur  in  the  judgment 
aiid  reasoning  of  my  Lord.  Before  we 
can  oonstrue  such  words  as  ''excessive " 
and  "  extraordinary,"  we  must  see  what  is 
normal  and  ordinary.  Now,  the  subject 
here  being  the  repair  of  highways,  and 
the  duty  of  the  highway  authority  being 
to  repair  the  roads  up  to  the  standard 
for  which  they  are  used,  the  ^ts  found 
here  seem  to  me  to  be  conclusive  against 
this  traffic  being  extraordinary  or  this 
weight  excessive. 

The  road  was  metalled,  and  calculated 
to  resist  a  pressure  of  four  or  five  tons 
at  a  time,  and  no  weight  above  that  was 
sent  over  it  by  the  appellant.  Though 
he  may  have  sent  thirty  tons  over  it  in 
the  course  of  a  day,  yet  that  cannot  be 
treated  just  as  if  it  had  all  been  weigh- 
ing at  the  same  time  upon  the  road,  in 
the  &ce  of  the  fact  that,  following  the 
normal  system,  to  meet  which  the  road 
was  constructed,  he  subdivided  it  into 
moderate  loads  of  four  or  five  tons  each. 

Order  of  Justices  quashed. 


SolicitoiB— Whites,  Renazd  &  Co.,  agrats  for  H. 
Brittan,  Press  &  Inskip,  Bristol,  for  appellanU ; 
Whitakers  &  Woolbert,  agents  for  Clark  &  Col- 
lins, Trowbridge,  for  respondents. 
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[CBOWN  CASE  RESERVED.] 
1880.  1 

jj^    ^    >  THB  QUEEN  V,  SALMON.* 

Manslaughter — Joint  Wrongdoers — Out' 
pahle  Negligence, 

The  prisoners  A^  B  and  0  went  into  a 
field  in  progtimity  to  highways  and  hounes^ 
taking  with  them  a  rifle,  B  placed  a 
hoard,  which  was  handed  to  him  by  A  in 
the  presence  of  0,  in  a  tree  in  the  field  as  a 
target.  All  three  fired  shots  directed  at 
such  target  from  a  distance  of  100  yards. 
One  of  the  shots  thus  fired  hiUed  a  hoy  in 
a  tree  in  a  garden  at  a  spot  distant  393 
yards  from  the  firing  point.  No  preeanitions 
were  taken  to  prevent  danger  from  such 
firing.  It  was  proved  that  the  rifle  was 
sighted  at  950  yards^  CMd  would  probably 
he  deadly  at  a  mile.  There  was  no  evidence 
as  to  which  of  the  prisoners  flred  the  fatal 
shot,  Tlhe  prisfmers  were  all  found  guilty 
of  mamlaughter: — Held,  that  all  three 
prisoners  were  rightly  convicted  of  ma/n^ 
slaughter,  because  they  had  been  guilty  of 
a  breach  of  duty  in  flring  at  the  spot  in 
question  without  taking  proper  precautions 
to  prevent  injury  to  others. 

Cask  reserved  by  Lord  Coleridge, 
L.C.  J : — 

The  three  prisoners — George  Salmon, 
John  Salmon  and  Hancock — were  tried 
before  me  on  the  27th  of  July,  1880,  for 
the  manslanghter  of  William  Wells,  a 
little  boy  of  ten  years  old,  under  the 
following  circumstances : — 

Gteorge  Salmon  is  a  member  of  the 
Frome  Selwood  Rifle  Corps.  On  the 
29th  of  May  he  attended  the  rifle  prac- 
tice. He  took  his  rifle  from  the  armoury ; 
bad  fourteen  ball  cartridges  served  out  to 
him,  and  fired  them  all  away.  After  the 
practice  was  over  he  took  away  with  him 
his  rifle,  which  it  was  his  duty  to  return 
to  the  armoury.  He  did  not  take  it 
back,  and  the  drill  instructor  missed  six 
cartridges  from  the  magazine  when  he 
went  there  about  half  an  hour  after  the 
practice  was  over. 

About  seven  o'clock— that  is,  shortly 

»  Coram  Lord  Coleridge,  L.C.J. ;  Reld.  J. : 
I^pes,  J. ;  Stephens,  J.  •  and  Williams,  J. 
Vol,  60.— M,a 


after  the  practice  was  over — the  three 
prisoners  came  together  to  the  house  of  a 
witness  (Newport),  who  was  called,  and 
whose  evidence,  so  &r  as  it  is  material  to 
the  point  to  be  determined,  was  as 
follows : — 

"The  three  prisoners  came  to  my 
father's  house  somewhere  about  seven  in 
the  evening  on  the  29th  of  May.  George 
Salmon  had  a  rifle  with  him  and  some 
ball  cartridges.  All  three  wanted  to  fire 
oS  one  or  two  shots,  and  they  asked  mc 
for  something  to  fire  at.  I  gave  them  a 
board  from  our  fowl  house.  1  went  with 
them  to  a  field  close  by,  and  the  prisoner 
Hancock  climbed  into  a  tree.  George 
Salmon  handed  up  the  board  to  him. 
Hancock  fixed  it  in  the  tree  about  eight 
feet  from  the  ground.  They  all  went 
about  100  yards  up  the  field,  and  all  laid 
down  in  the  grass.  1  heard  two  shots.  I 
cannot  tell  which  of  them  fired  the  shots, 
for  1  was  looking  at  the  board.  1  am  not 
sure  whether  the  first  shot  struck  the 
target ;  the  second  shot  did  strike  it.  I 
do  not  know  which  of  them  fired  it.  Two 
more  shots  were  fired  afterwards,  when 
Wells  and  Knight  came  running  up  and 
told  us  what  had  happened." 

The  place  where  the  shot  was  fired  and 
all  the  surrounding  houses  and  roads  are 
correctly  delineated  in  a  plan  which  was 
proved  before  me  and  marked  by  me  at 
the  time.  To  that  plan  1  beg  leave  to 
refer  the  Court  as  conveying  a  clearer 
view  of  the  place  and  its  surroundings 
than  any  statement  of  mine  could  convey. 

"  What  had  happened,"  to  use  the 
words  of  the  witness  Newport,  was  this : 
The  deceased  William  Wells  was  with 
his  young  sister  in  his  Other's  garden, 
and  her  evidence  was  as  follows : — 

'*  I  remember  the  evening  of  the  29th 
of  May.  There  is  a  low  apple  tree  in  my 
father's  garden,  with  a  rose  tree  in  it. 
My  brother  got  up  into  the  apple  tree  to 
water  the  rose.  While  my  brother  was  in 
the  tree  1  heard  a  shot ;  it  passed  through 
the  tree,  for  some  of  the  leaves  fell  down 
from  the  tree.  I  called  to  my  brother, 
but  he  answered  me  and  said  he  was  safe. 
Then  there  was  another  shot,  and  my 
brother  fell  out  of  the  tree  dead  on  the 
ground.     There  were  four  or  five  shots 
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fired  altogether,  I  think ;  the  second  shot 
killed  him." 

It  was  proved  that  the  distance  from 
the  spot  where  the  shot  was  fired  to  the 
tree  in  which  the  boy  was  killed  was  393 
yards,  but  the  rifle  was  sighted  for  960 
yards,  and  would  probably  be  deadly  at  a 
mile. 

The  evidence  of  conversations  after 
the  death  had  been  caused,  as  to  the 
person  who  fired  the  shot,  was  as  fol- 
lows : — 

Joseph  Wells,  the  father  of  the  little 
boy,  the  first  person  who  came  to  the 
prisoners  after  the  shot,  said,  "  When  I 
first  came  up  I  saw  Hancock  and  Newport 
and  John  Salmon.  I  told  them  what 
had  been  done,  and  that  they  had  killed 
my  boy.  They  seemed  very  sorry  and 
wished  they  had  not  done  it.  I  asked 
them  where  the  rifle  was.  They  said  it 
was  flung  down  in  the  field,  but  we  could 
not  find  it.  I  left  Hancock  and  John 
Salmon  in  charge  of  Knight." 

Jonathan  Knight  said,  "  I  saw  the 
three  prisoners  with  Newport  in  the  field. 
I  called  to  them  to  stop  firing.  I  came  on 
Hancock  and  Newport  and  John  Salmon. 
I  saw  George  Salmon  at  first,  but  he  was 
not  there  when  I  came  up.  I  told  them 
they  had  killed  a  boy  ;  and  I  said,  '  Where 
is  the  gun  P  '  They  went  back  to  find  it, 
and  could  not,  and  said  that  George  must 
have  taken  it  away." 

William  Parsons  said,  "  I  went  to 
Newport's  house.  There  I  saw  Hancock 
and  John  Salmon.  I  went  with  them  to 
the  field,  and  they  shewed  me  the  tree 
in  which  was  the  target.  The  bottom  of 
the  target  was  about  ten  feet  from  the 
ground.  I  took  John  Salmon  and  Han- 
cock to  the  police  station.  Then  I  went 
to  George  Salmon's.  He  said,  when  I 
took  him  into  custody,  *  Don't  blame  my 
brother  for  it,  it  was  I  that  did  it.'  I 
took  him  to  the  station.  When  the  three 
were  together  there  George  Salmon  said, 
'  I  fired  the  shot.'  Hancock  said,  '  Yes, 
we  all  three  fired  one  each.'  George  said, 
'  I  fired  the  first  shot,  and  it  must  have 
been  I  that  killed  the  poor  boy.'  " 

The  rifle  was  afterwards  found  in 
George  Salmon's  house,  and  it  and  two 
cartridges  found  in  the  field  were  iden- 


tified by  the  drill  inspector — the  rifle  as 
being  the  rifle  Greorge  Salmon  ought  to 
have  returned  to  the  armoury  on  the 
evening  of  the  29th  of  May ;  the  cartridges 
as  cartridges  similar  in  all  respects  to 
those,  six  of  which  he  had  missed  from 
the  armoury  on  that  evening. 

The  jury  found  all  the  prisoners  guilty 
of  manslaughter. 

The  question  reserved  for  the  opinion 
of  the  Court  was,  whether  there  was  any 
evidence  upon  which  either  or  all  of  the 
prisoners  could  be  convicted  of  man- 
slaughter. 

No  counsel  appeared  for  the  prisoners. 

Norris,  for  the  prosecution.  If  it  were 
possible  to  identify  the  prisoner  who  fired 
the  fatal  shot  he  would  be  guilty  of  man- 
slaughter. The  other  two  prisoners  went 
with  him  to  the  field  for  a  common  pur- 
pose, which  was  highly  dangerous  in  the 
absence  of  proper  precautions.  They 
took  no  precautions  to  prevent  danger  to 
others  from  the  firing  of  the  rifle.  They 
were  all  guilty  of  culpable  negligence  in 
firing  at  a  tar^t  in  such  a  position,  and 
across  three  highways. 

Lord  Coleridge,  L.C.  J. — The  conviction 
is  right  and  must  be  affirmed.  If  a  per- 
son will,  without  taking  proper  precau- 
tions, do  an  act  which  is  dangerous,  even 
though  not  an  unlawfnl  act  in  itself,  and 
if  in  the  course  of  it  he  kills  another 
person,  he  does  a  criminal  act  which  in 
the  law  amounts  to  manslaughter.  The 
prisoner  who  fired  the  fotal  shot  com- 
mitted manslaughter;  but  as  the  other 
two  joined  in  the  act  and  fired  shots  also 
they  are  all  guilty  of  manslaughter. 

Field,  J. — I  am  of  the  same  opinion. 
There  is  a  general  duty  to  the  public  not 
to  use  a  weapon  likely  to  cause  death  or 
injnry  without  taking  proper  precautions 
to  avoid  injury.  The  evidence  shews 
that  that  duty  was  not  observed.  The 
character  of  the  place  and  the  probability 
of  persons  being  about  were  snob  that  I 
am  satisfied  the  conviction  was  right. 

Lopes,  J.,  concurred. 

Stephen,  J. — I  am  of  the  same  opinion. 
Manslaughter  is  unlawful  homicide  not 
amounting  to  murder.     One  of  the  cases 


Vol.  50.] 

The  Queen  v.  Salman,  CC.R, 

in  which  homicide  is  nnlawfal  ia  where 
it  ia  caofied  by  the  culpable  omission  to 
discharge  a  duty  tending  to  the  preser- 
vation of  life.  There  is  a  duty  to  take 
proper  precautions  in  the  use  of  dangerous 
weapons  or  things.  It  is  the  legal  duty 
of  everyone  who  does  any  act  which, 
without  ordinary  precautions,  is,  or  may 
be,  dangerous  to  human  life,  to  employ 
those  precautions  in  doing  it.  In  the 
present  case  no  such  precautions  were 
taken. 
Williams,  J.,  concurred. 

Oonvictian  affirmed. 


Solicitors — Prior,  Bigg,  Church  &  Adams,  agents 
fur  Cratwell,  Daniel  &  Crutwells,  Frome,  fur 
proi^ecution. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.    1  In  the  matter  of  an  action  between 
Dec.  2.  j    JOHN  MOBGAN  and  john  beiss. 

Practice— County  Courts  Ad,  1875  (38 
^  39  Vict,  c.  50),  8.  G — General  Request  to 
County  Court  Judge  to  take  Notes — Signa- 
ture of  Judge, 

In  order  to  entitle  a  party  to  obtain 
gig  nature  of  a  County  Court  Judge^s  notes 
under  section  6  of  the  County  Courts  Act,  1875, 
there  should  be  a  request  to  make  a  note  of 
the  questiont  of  law  intended  to  be  raised, 
A  mere  general  request  to  such  Judge  upon 
a  case  coming  on  for  heading  to  take  notes 
of  the  evidence  is  not  sufficient. 

This  was  a  rule  calling  upon  the  County 
Court  Judge  of  the  Aberystwith  County 
Court  to  shew  cause  why  he  should  not 
re-enter  a  case  on  his  list,  and  also  sign 
certain  notes  taken  by  him  in  an  action. 

The  rule  was  origmally  moved  for  on 
affidavits  firom  which  it  appeared  that  the 
action  in  question — which  was  for  the 
delivery  up  of  certain  title-deeds,  and  had 
been  transferred  from  the  Chancery  Divi- 
sion to  the  County  Court — had  been 
adjourned  by  the  consent  of  the  parties, 
but  had  nevertheless  been  called  on  and 


struck  out  of  the  Judgo's  list  in  the  ab- 
sence of  the  parties  and  without  a  hear- 
ing. From  an  affidavit  made  by  the 
learned  Judge,  however,  it  appeared  that 
the  action  was  partly  tried  in  the  County 
Court  on  the  l4th  of  May,  and  was  ad- 
journed to  the  next  Court,  held  on  the 
17th  of  July,  when  the  plaintiff's  case 
was  alleged  to  have  been  closed,  and  at 
the  subsequent  Court  the  Judge  nonsuited 
the  plaintiff. 

As  regards  the  Judge's  notes  the  facts 
were  as  follows :  An  application  was  made 
to  him  when  the  case  came  on  for  hearing 
to  take  notes  of  the  evidence,  *'  as  it  was 
an  important  case  and  might  be  taken  to 
appeal.'*  The  Judge  took  rou^h  notes, 
but  objected  to  produce  them  luasmuch 
as  they  were  not  taken  for  the  purpose  of 
an  appeal,  but  for  his  own  use  only,  and 
such  notes  wore  consequently  imperfect 
and  would  be  misunderstood. 

A.  Cohen  {Tindal  Atkinson  with  him) 
shewed  cause. — There  is  no  power  to 
compel  a  County  Court  Judge  to  re-enter 
a  cause.  As  regards  the  signing  of  the 
notes,  there  is  no  duty  on  the  part  of  the 
learned  Judge  to  sign  any  notes  except 
such  as  are  specified  in  section  6  of  the 
County  Courts  Act,  1875.  The  Judge 
was  not  asked  at  the  trial  to  make  a  note 
in  accordance  with  section  6  of  the  statute. 
In  order  to  comply  with  the  requirements 
of  that  section  there  must  be  a  request 
to  make  a  note  of  some  question  of  law 
raised.  A  general  request,  such  as  was 
given  here,  would  frequently  entail  upon 
a  County  Court  Judge  an  enormous 
amount  of  unnecessary  labour  (1). 

(1)  By  the  County  Courts  Act,  1875  (38  &  39 
Vict.  c.  60),  8.  6,  at  the  trial  or  hearing  of  any 
caufie  in  a  County  Court,  ou  which  there  is  a  right 
of  appeal,  ''  the  Judge,  at  the  request  of  either 
party,  shall  make  a  note  of  any  queatiofc  of  Uw 
raised  at  such  trial  or  hearing,  and  of  the  factB  in 
evidence  in  relation  thereto,  and  of  his  decision 
thereon,  .  .  .  and  he  shall  at  the  expense  of  any 
person  or  persons  being  party  or  parties  in  any  such 
cause  ....  requiring  the  same  for  the  purpose  of 
appeal,  furnish  a  copy  of  such  note,  ,  •  .  and  he 
■hall  sigu  such  copy,  and  the  copy  so  signed  shall 
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HoU  (Terrell  with  him)  supported  the 
rule.  It  is  contended  that  a  proper 
request  was  made  to  the  County  Court 
Judge  under  section  6 ;  at  all  events  such 
a  request  was,  under  the  circumstances, 
unnecessary — Seymour  v.  Coudson  (2). 
They  also  cited  Ex  parte  Furher  (3). 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  this  rule  must  be  discharged.  As 
regards  the  first  branch  of  the  rule  I  am 
clear  that  we  have  no  such  jurisdiction 
as  we  are  asked  to  exercise,  altogether 
apart  from  the  facts  as  disclosed  to  us  upon 
the  affidavits.  We  do  not  sit  here  to 
correct  judicial  misconduct,  even  where 
it  exists,  and  the  remedy  of  a  suitor  in 
such  a  case  is  by  appeal  to  the  Lord 
Chancellor. 

But  then  it  has  been  argued  that  we 
may  at  all  events  compel  the  County 
Court  Judge  to  sign  the  notes  which  he 
has  taken.  That  we  have  the  power  to 
do  so  where  the  requirements  of  the 
statute  have  been  duly  complied  with,  I 
have  no  doubt  at  all.  Here,  however,  in 
my  judgment,  the  County  Court  Judee 
was  not  asked  within  the  terms  of  the 
6th  section  to  take  any  notes  at  all.  As 
a  matter  of  fact  he  did,  it  appears,  take 
some  notes — whether  complete  or  not  is 
immaterial — and  these  we  are  now  asked 
by  the  plaintiff  to  the  action  to  compel 
him  to  sign.  The  County  Court  Judge 
has  objected  on  principle  to  sign  these 
notes — first,  because  he  was  not  bound  to 
sign  them,  as  he  was  not  properly  asked 
to  make  them,  and  they  were  not  made  for 
the  purposes  of  appeal ;  and^  secondly, 
the  notes  were  imperfect  and  would  mis- 
lead— ^in  a  word,  were  not  such  notes  as 
he  would  have  taken  had  the  demand  been 

be  used  and  receiyed  on  such  motion  and  at  the 
hearing  of  such  appeal."  By  an  Order  of  the 
22nd  of  January,  1877,  no  motions  "shall  be 
mode  byway  of  appeal  from  any  County  Court 
unless  a  copy  of  the  Judges  notes,  signed  by  the 
Judge,  shall  have  been  handed  to  the  proper  officer 
in  Court,  unless  otherwise  ordered** 

(2)  49  Law  J.  Rep.  Q.B.  604 ;  Law  Rep.  5 
Q.B.  D.  869. 

(3)  3  Hurl.  &  N.  621 ;  27  Law  J.  Rep.  £zch. 
463. 
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made  upon  him  according  to  the  statutory 
requirements.  Mr.  Holf  has  argued  that 
the  Judge  is  bound  to  sign  these  notes, 
and  he  has  done  so  partly  on  the  construc- 
tion of  the  County  Courts  Act,  and  partly 
on  the  authority  of  Seymour  v.  Ooulson 

(2). 
Now,  so  far  as  Mr.  HoU's  argument  has 

reference  to  the  County  Courts  Act,  1875, 
it  clearly,  in  my  judgment,  fails.  That 
statute,  after  laying  down  certain  rules, 
proceeds  to  state  that  at  the  trial  or 
hearing  "the  Judge,  at  the  request  of 
either  party,  shall  make  a  note  of  any 
question  of  law  raised  at  such  trial  or 
hearing,  and  of  the  facts  in  evidence  in 
relation  thereto,  and  of  his  decision 
thereon,  and  of  his  decision  of  the  cause, 
suit  or  proceeding ;  and  he  shall  at  the 
expense  of  any  person  or  persons,  being 
party  or  parties  in  any  such  cause,  suit 
or  proceeding,  requiring  the  same  for  the 
purpose  of  appeal,  furnish  a  copy  of  such 
note  ....  and  shall  sign  such  copy." 
That  section  only  deals  with  notes  taken 
by  the  Judge  with  reference  to  a  point  of 
law  and  facts  connected  with  it,  and  has 
no  application  to  the  present  case.  But 
it  has  been  urged  that  there  is  a  decision 
of  the  Court  of  Appeal  which  supports 
the  plaintiff's  contention,  and  if  there  had 
been  such  a  decision  it  would  be  binding 
on  this  Court.  But  all  that  Seymour  y. 
Ooiilson  (2)  decided  was  this,  that  it  is 
not  a  condition  precedent  to  the  right  of 
appeal  that  the  Judge  should  have  been 
requested  to  make  a  note.  I  don't  see  how 
the  decision  in  that  case  can  help  Mr. 
Holl  when  the  question  is  whether  a 
statutory  duty  limited  by  the  express 
words  of  the  statute  can  be  enforced, 
which,  except  for  the  statute,  could  not 
be  enforced.  I  think  for  the  reasons  I 
have  given  that  this  portion  of  the  rule 
should  also  be  discharged  ;  and  I  may  add 
that  no  harm  will  be  done,  for  if  upon 
the  hearing  of  an  appeal  any  injustice  is 
likely  to  be  done  by  the  absence  of  a 
County  Court  Judge's  notes,  the  Court 
has  power  to  dispense  with  them. 

Fi£LD,  J. — I  am  of  the  same  opinion. 
As  regards  the  first  point,  I  never  enter- 
tained the  slightest  doubt  that  we  had  no 
jurisdiction  to  call  upon  the  County  Court 
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Jadge  to  re-enter  the  cause  on  the  list. 
With  reference  to  the  other  point  I  own 
I  have  entertained  some  doabt,  but  upon 
consideration  I  agree  with  my  Lord,  and 
think  we  onght  not  to  compel  the  Jndge 
to  sign  these  notes.  A  mere  request  to  a 
Judge  to  take  notes  of  the  evidence  does 
not  intimate  to  him  that  there  will  be  a 
point  of  law  raised.  The  County  Court 
Judge  did  in  the  present  case  take  notes 
for  his  own  information,  "  but,"  he  says, 
**I  was  never  asked  to  take  notes  with 
reference  to  any  point  of  law,  and  I 
accordingly  object  to  produce  them  be- 
oanse  they  are  not  such  as  would  have 
come  into  existence  had  I  known  of  the 
point  of  law  intended  to  be  raised."  The 
doubt  which  I  entertained  arose  in  con- 
sequence of  the  decision  in  the  Court  of 
Appeal.  But  my  Lord's  view  of  that 
decision  is,  I  think,  the  correct  one.  At 
one  time  I  thought  the  appellants  might 
be  unfairly  prejudiced  on  the  hearing  of 
the  appeal,  but  the  Rules  of  Court  sweep 
away  a  grievance  of  this  kind. 

lUUe  discharged. 


Solicitors — J.  B.  Barrett,  agent  for  Griffith  Jones, 
AberyBtwith,  for  applicant ;  Bolton,  Bobbins  & 
Biuk,  agents  for  Howell  &  Eyans,  Macbynlletli, 
for  County  Court  Judge. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880     r^i^^^^B^^    (appellant)    v.    the 


Dec.  1. 


<        MVr&OPOLITAN  BOARD  OF  W0RX8 


(^     (respondents). 

MetropolUa/n  Building  Act,  1855  (18 
^  19  Via.  c.  122),  88.  72,  73,  97  — 
Dangerous  Slnicture — Party  Wall — Ex' 
pemes  of  securing  Dangerous  Structure,  how 
estimated — Liability  of  One  Owner  of  Party 
WaU. 

The  owner  of  premises  bounded  east  atid 
west  by  party  wcdls,  having  pulled  down  the 
interior,  the  Metropolitan  Board  of  Works 
gave  notices  to  him  and  to  the  joint  owners 
of  the  party  ioalls  on  either  side,  wider 
section  72  of  the  Metropolitan  Building  Act, 
1855,  to  take  dovnt^  secure  and  shore  up 


and  John  ReiaSt  Q.B. 

the  party  walls  as  dangerous  structures. 
The  owners  did  nothing,  and  the  board  did 
the  work  tluitnselves,  employing  a  builder  at 
pnces  fixed  by  a  running  contract  between 
thetnselves  and  him,  entered  into  some  time 
previously.  This  contract  caused  the  amwwnb 
paid  by  the  board  to  be  in  excess  of  tJte 
market  price  of  such  work  at  the  time  it  was 
done. 

The  board  then  summoned  the  firsts 
mentioned  owner  alone  in  respect  of  the 
tofwle  sum,,  whereupon  he  objected  that  the 
board  could  only  claim  tfie  amount  which 
the  work  was  worth  at  the  time  it  was  done  ; 
and  secondly,  that  he  was  only  liable  for 
his  proportion,  and  that  the  other  owners 
sJiould  have  been  summoned  also  for  pay* 
ment  of  their  respective  shares : — 

Held,  that  the  ma-gistrate  was  right  in 
overruling  both  objectimis,  and  mxMng  the 
order  for  ^^  all  expenses  incurred,**  leaving 
the  appella7it  to  get  contribution  from  tihe 
other  owners. 

Case  stated  by  Justices  under  20  &  21 
Vict.  c.  43. 

1.  The  appellant,  Thomas  NunnDebcu- 
ham,  is  owner  of  premises  known  as  No. 

8  Great  Queen  Street,  Long  Acre,  in  the 
county  of  Middlesex. 

2.  In  or  about  the  month  of  November, 
1878,  the  appellant  took  down  the  house 
then  upon  the  said  premises,  with  the 
exception  of  the  west  and  east  walls, 
which  formed  the  west  and  east  party 
walls  respectively,  separating  the  said 
premises  on  the  west  from  premises  known 
as  No.  9  Great  Queen  Street,  and  on  the 
east  from  premises  known  as  No.  7 
Great  Queen  Street. 

3.  On  the  9th  day  of  January,  1879, 
an  order  was  made  by  Sir  James  logham, 
Knight,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  that  the 
said  appellant  should  take  down  the  party 
wall  on  the  west  side  as  far  as  cracked, 
bulged  or  otherwise  defective,  or  other- 
wise secure  the  same  to  the  satisfaction 
of  Charles  Foster  Hay  ward,  the  surveyor 
appointed  by  the  Metropolitan  Board  of 
Works.  An  order  in  the  like  terms,  or 
to  the  like  effect,  was  at  the  same  time 
made  upon  the  owner  or  occupier  of  No. 

9  Great  Queen  Street. 
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4.  Neither  the  appellant  nor  the  owner 
nor  the  occupier  last  mentioned  having 
complied  with  the  said  order,  the  said 
board  subsequently,  in  or  about  the  month 
of  March,  1879,  entered  and  took  down 
the  said  party  wall  on  the  west  side. 

5.  On  the  18th  day  of  March,  1879, 
the  said  board,  by  notice  in  writing,  re- 
quired the  appellant  to  *'  underpin,  repair 
or  otherwise  secure  the  party  wall  (with 
No.  7  Great  Queen  Street) — that  is,  the 
east  party  wall  aforesaid,  as  far  as  loose, 
decayed  or  otherwise  defective.  Also  to 
shore  up  the  said  party  wall  with  three 
sets  of  raking  shores  immediately."  A 
notice  in  the  like  terms  or  to  the  like 
effect  was  at  the  same  time  served  by  the 
said  board  upon  the  owner  or  occupier  of 
No.  7  Great  Queen  Street. 

6.  Neither  the  appellant  nor  the  owner 
nor  the  occupier  Last  mentioned  having 
complied  with  the  said  notice,  the  board 
subsequently,  in  or  about  the  month  of 
March,  18/9,  entered  the  appellant's 
premises — No.  8  Great  Queen  Street — 
and  erected  three  sets  of  raking  shores 
against  the  east  party  wall  thereof. 

7.  On  the  6th  day  of  March,  1879, 
an  order  was  made  by  James  Vanghan, 
Esquire,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  that  the 
appellant  should  '*  take  down,  underpin  or 
repair  the  party  wall  (with  No.  7  Great 
Queen  Street) — that  is,  the  east  party  wall 
aforesaid,  as  far  as  loose,  decayed  or 
otherwise  defective,  or  otherwise  secure 
the  same  to  the  satisfaction  of  Charles 
Foster  Hayward,  being  the  surveyor 
appointed  by  the  said  board." 

8.  The  appellant  did  not  comply  with 
the  said  order  in  respect  of  taking  down 
or  underpinning,  but  he  repaired  the  said 
party  wall  in  so  far  as  loose,  decayed  or 
otherwise  defective,  and  otherwise  secured 
the  same  to  the  satisfaction  of  the  said 
surveyor. 

9.  On  the  4th  day  of  October,  the  said 
board  demanded  of  the  appellant  the  sum 
of  fifty-five  pounds,  nineteen  shillings  and 
sixpence  (55^.  19^.  6(/.),  in  accordance 
with  the  terms  of  an  account  transmitted 
with  the  demand.  The  said  account  con- 
sisted of  two  items,  among  others — ^to 
wity  an  item  of  fourteen  poanda,  eight 


shillings  and  twopence  (14/.  Sa.  2(2.),  in 
respect  of  expenses  incurred  in  taking 
down  the  west  party  wall ;  and  an  item  of 
thirty-seven  pounds,  twelve  shillings  and 
fourpence  (S7L  128,  4(2.),  in  respect  of 
expenses  incurred  in  shoring  the  east 
party  wall  aforesaid. 

10.  On  the  9th  day  of  April  a  summons 
by  the  said  board  in  respect  of  the  sum 
of  55Z.  19^.  6d,  aforesaid,  and  which  the 
appellant  had  on  demand  neglected  to 
pay,  was  heard  before  me,  one  of  the 
magistrates  of  the  police  courts  of  the 
metropolis. 

11.  Upon  the  hearing  of  the  said  sum- 
mons 1  was  of  opinion  that  1  was  bound 
under  the  Metropolitan  Building  Act, 
1855,  to  make  an  order  for  the  full  amount 
claimed  by  the  board,  it  having  been 
proved  that  the  board  had  incurred  ex- 
penses to  that  amount  under  a  contract 
which  they  had  entered  into  for  such 
works,  but  that  the  contract  price  was  at 
the  time  of  executing  the  works  aforesaid 
in  excess  of  the  then  market  price  \  but  I 
considered  1  was  not  empowered  to  reduce 
the  amount  of  the  expenses  actually  in- 
curred by  the  board  under  the  circum- 
stances above  mentioned,  and  thereupon 
made  an  order  for  the  full  amount  claimed. 

12.  I  further  held  that  1  could  not,  as 
was  contended  on  the  part  of  the  appel- 
lant, deduct  any  sum  that  might  be  due 
by  way  of  contribution  from  the  owners 
or  occupiers  of  No.  7  or  No.  9,  neither 
were  such  owners  or  occupiers  summoned 
to  appear  or  did  appear  before  me,  nor 
was  any  evidence  given  to  enable  me  to 
determine  the  proportions  (if  any)  which 
such  owners  or  occupiers  ought  to  con- 
tribute. 

13.  The  question  for  the  opinion  of  the 
Court  is,  whether  the  order  of  the  9th 
day  of  April,  1880,  for  the  amount  of 
552.  19^.  6 J.  was  upon  the  facts  stated 
properly  made. 

I.  S.  Leadam^  for  the  appellant. — This 
being  a  party  wall  there  are  two  owners, 
and  the  magistrate  could  not  make  the 
order  for  the  whole  expenses  on  one 
only.  Section  97  defines  owner,  and 
the  magistrate  ought  to  have  required 
the  other  owner  to  be  present,  as  tba 
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intention  of  the  Act  is  to  make  all  those 
liable  pay  fairly.  Bat,  secondly,  the 
owner  can  only  be  liable  for  the  proper 
cost  of  doing  the  work — ^the  price  which 
it  would  have  cost  him  at  the  time  if  he 
had  done  it  himself.  These  expenses 
were  thirty  per  cent,  above  market  price 
— see  Bayley  v.  Wilkinson  (1),  where  the 
judgment  was  based  on  the  fact  that  the 
owner  was  in  de&nlt ;  but  here  the  owner 
is  not  in  de&nlt.  By  section  72  the  Board 
of  Works  had  the  duty  of  shoring  up  cast 
upon  them, 

[Field,  J. — ^The  board  have  actually 
paid  the  money  which  they  claim  from 
the  appellant.] 

Yes ;  but  before  the  magistrate  makes 
the  order  he  ought  to  be  satisfied  that  the 
amount  is  the  proper  market  price.  The 
board  cannot,  by  entering  into  a  contract 
for  their  own  convenience,  bind  the  appel- 
lant to  pay  a  higher  sum  than  the  magis- 
trate finds  to  be  the  proper,  sum. 

[Lord  Coleridge,  C.J. — It  comes  to 
be  a  question  whether  it  was  reasonable 
for  the  board  to  enter  into  the  contract. 
It  has  not  been  found  to  be  unreasonable.] 
Paragraph  11  amounts  to  such  a  find- 
ings-only the  magistrate  thought  he  was 
bound  to  make  the  full  order. 

Biron,  for  the  respondents,  was  not 
called  on. 

Lord  Coleridob,  C.J. — I  am  of  opinion 
that  the  mi^strate  was  quite  right  on 
both  points,  both  as  to  the  11th  and  12th 
paragraphs. 

The  first  question  is,  whether  he  could 
g^ve  less  than  the  amount  of  expenses  in- 
curred under  section  73  of  the  Metropo- 
litan Building  Act ;  because  he  was  satisned 
that  if  he  was  not  compelled  to  make  the 
order  for  the  full  amount  claimed  by  the 
board  as  having  been  paid  by  them  under 
the  running  contract  which  they  had 
with  a  builder,  it  would  have  been  pos- 
sible at  the  time  when  it  was  executed  to 
have  got  the  work  done  at  a  less  price. 

He  does  not  say  that  the  continct  was 
an  unreasonable  one  for  the  board  to 
enter  into,  or  that  the  price  was  unreason- 
able.    It  is  therefore  left  to  us  to  say 
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simpliciter  whether  these  expenses  were 
unreasonable  because  of  the  contract 
which  involved  the  payment  of  a  sum 
above  the  market  price  at  the  particular 
time  when  the  work  was  done. 

I  think  that  the  words  of  section  73 
are  clear  and  imperative,  and  therefore 
that  the  magistrate  was  bound  to  make 
the  order  for  the  amount  proved  to  have 
been  expended. 

The  second  point  is,  whether  the  magis- 
trate ought  to  have  had  more  persons 
than  the  owner  of  the  dangerous  struc- 
ture before  him,  because  the  dangerous 
structure  was  a  party  wall.  I  am  of 
opinion  that  he  was  not  bound.  The 
policy  of  the  Act  is  to  ensure  that  for 
public  safety  dangerous  structures  should 
be  taken  down,  and  notice  is  given  to 
enable  the  ovmer  if  he  pleases  to  take 
down  or  shore  up  so  as  to  make  every- 
thing safe ;  but  in  order  that  the  risk  may 
not  continue  the  board  are  empowered  to 
act  at  once  if  he  does  not. 

Now  here  the  work  having  been  done 
by  the  board,  the  magistrate  had  before 
htm  the  owner  of  the  dangerous  structure 
upon  whom  he  was  asked  to  make  and 
did  make  the  order.  It  is  said  that  there 
were  other  owners  within  the  definition 
in  section  97  who  were  not  present  but 
should  have  been.  I  do  not  doubt  that 
if  there  are  more  owners  than  one  of  a 
dangerous  structure  they  are  all  liable  to 
pay,  but  it  is  enough  for  the  magistrate 
to  have  an  owner  before  him,  and  he  may 
make  the  order  on  him,  leaving  him  to 
get  contribution  from  the  other  owners  if 
there  are  any. 

Field,  J.,  concurred. 

Order  affirmed. 


Solicitors — T.  G.  BuUen,  for  appellants ;  R.  Ward, 

for  respondents. 


(1)  83  Iaw  J.  Kep.  M.C.  161. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.     1 

■pv         ^,     ^  THE  QUEEN  V.  GAUNT. 

Elementary  Educatimi  Act,  1870  (33  8f 
34  Vict.  c.  75),  8.  91— School  Board  Ehc^ 
Hon  —  Gorru}}t  Practices  —  P&iialty  and 
Disqualification  on  Conviction — Summary 
Jurisdiction  of  Justices. 

Justices  sitting  at  petty  sessions  have 
summary  powers  to  deal  with  offences  under 
section  91  of  iJie  Elementary  Education  Act 
for  corrupt  practices  at  schooUhoard  elec^ 
tionsj  the  words  "  upo7i  convictimi"  in  that 
section  being  equivalent  to  "  upo7i  summary 
conviction,** 

This  was  a  rnle  calling  upon  certain 
Jnstices  to  shew  cause  why  a  certain  con- 
viction made  by  them  at  petty  sessions 
should  not  be  qaashed  for  want  of  juris- 
diction. 

The  applicant  had  been  summarily  con- 
victed of  a  corrupt  practice  within  the 
Elementary  Education  Act  (33  &  34  Vict, 
c.  75),  s.  91,  which  enacts  that  "Any 
person  who  at  the  election  of  any  member 
of  a  school  board,  or  any  officer  appointed 
for  the  purpose  of  such  election,  is  guilty 
of  corrupt  practices,  shall,  on  conviction, 
for  each  offence  be  liable  to  a  penalty  not 
exceeding  two  pounds,  and  be  disquiJified 
for  the  term  of  six  years  after  such  elec- 
tion from  exercising  any  franchise  at  any 
election  under  this  Act,  or  at  any  muni- 
cipal or  parliamentary  election." 

No  counsel  appeared  to  support  the 
conviction,  but 

Tunnard  Moore  appeared  in  support  of 
the  rule. — The  Justices  have  no  doubt 
jurisdiction  at  petty  sessions  under  the 
92nd  section  in  the  case  of  "  any  penalty 
and  any  money  which  under  this  Act  is 
recoverable  summarily,  and  all  proceed- 
ings under  this  Act  which  mdy  be  taken 
in  a  summary  manner ; "  but  the  terms 
of  the  92nd  section  have  no  application  to 
offences  under  the  91st  section.  Where 
the  Legislature  has  intended  to  confer 
upon  Justices  a  summary  power,  the 
words  "  upon  summary  conviction  "  have 
been  nsed — see  sections  87,  88,  89,  90. 
The  offences  under  the  91st  section  are 


of  a  g^ve  character,  involving  a  dis* 
qualification  to  vote  at  eleotions  for  a 
lengthened  period ;  the  word  "  summaiy  " 
is  therefore  omitted,  as  it  was  intended 
that  proceedings  should  be  by  indictment. 

LoBD  GoLEBiDQB,  G.J. — I  think  that 
this  conviction  was  right,  and  must  be 
affirmed.  Mr.  Moore  has  called  our  at- 
tention to  the  fact  that  in  four  other 
sections  of  the  same  Act  in  which  offences 
are  created  and  penalties  imposed  the 
words  "  upon  summary  conviction "  are 
employed.  The  9 1st  section  only  uses  the 
words  "  upon  conviction,"  and  persons 
guilty  of  any  offences  which  are  embraced 
within  its  provisions  are  liable  to  a  penalty 
of  two  pounds,  and  disfranchisement  fol* 
lows  upon  such  conviction  for  a  term  of 
six  years.  The  question  might  be  an 
arguable  one  if  it  rested  there ;  bnt  the 
92nd  section  says  that  "  any  penalty  and 
any  money  which  under  this  Act  is 
recoverable  summarilv,  and  all  proceed- 
ings under  this  Act  which  may  be  taken 
in  a  summary  manner,  may  be  recovered 
and  taken  before  two  Justices,"  Ac. 
Therefore  the  92nd  section,  following  as 
it  does  immediately  after  the  91st  section, 
and  also  the  other  sections  to  which  our 
attention  has  been  called,  affords  a  strong 
reason  for  supposing  that  these  sections 
were  all  intended  to  be  placed,  as  regards 
procedure,  upon  the  same  footing.  The 
words  are  certainly  not  very  clear,  but  I 
come  to  the  conclusion  that  the  91st  section 
was  intended  to  be  governed  by  the  same 
rules  as  the  other  sections,  and  that  the 
words  "upon  conviction"  mean  "upon 
Bunmiary  conviction.'* 

Manistt,  J. — I  am  of  the  same  opinion. 

B/ule  discharged. 


Solicitor— A.  T.  Cox,  agent  for  B.  B,  Dyer,  Boston, 

for  applicant. 
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[IN  THE  QUEEirs  BEKCH  DIVISION.] 
fOLABK    (ojopettatU)   v.    the 

1880.         J        ASSESSMENT  COMMITTEE  OF 
Nov.  20,  27.  I        THE  ALDEBBdBT  UNION  AND 

(^     OTHERS  (respondents). 

Poor-Bate  —  Befreshmeni  Contractors^ 
Quarter  Sessions — Appeal  against  Assess- 
ment— Admissibility  of  Evidefice— Annual 
Value  less  than  Bent — Case  stated  by 
Sessions — Costs — Bemoval  of  Order  without 
Certiorari — Summary  Jurisdiction  Act, 
1879  (42  fy  43  7tc/.  c.  49),  s.  AQ— Bales 
of  Court,  1880— Orrfer  LXII. 

The  appellant  was  the  occupier  of  eertain 
refreshmeni-rooms  at  the  S.  statiofh  at  a 
fiied  annual  rent,  and  was  rated  as  such 
occupier  by  the  respondents.  Upon  appeal 
to  the  sessions  against  a  poor-rate  the  ap- 
peUofU  tendered  emdence  as  to  sums  re- 
ceived  and  paid  for  provisions,  salaries, 
^.  in  connection  with  the  premises  so  rated, 
with  a  view  of  shewing  that  the  business  was 
carried  on  at  a  loss,  and  thai  the  rent 
agreed  upon  ewceeded  the  annual  value  of 
the  premises: — Held,  that  such  evidence 
wtLs  admissible. 

The  Court  has  power  to  grant  costs  to  a 
successful  party  in  a  case  stated  by  sessions 
upon  appeal  against  a  poor-rate,  the  pro- 
eeeddngs  being  civil  proceedings  vrithin  Order 
LXIL  of  the  Bules  of  Court,  1880. 

This  was  a  case  on  appeal  to  the  Salis- 
harj  quarter  sessions  against  a  poor-rate. 
The  following  are  the  material  tacts  : — 

The  appellant  is  a  refreshment  con- 
tractor and  is  the  lessee  of  the  refreshment- 
rooms  at  the  Salisbury  station  of  the 
London  and  Sonth  Western  Railway  Com- 
paq nnder  an  agreement  dated  the  6th 
of  Febmary,  1879.  The  respondents  are 
the  assessment  committee  of  the  Alder- 
bury  Union,  in  the  county  of  Wilts,  and 
the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  Fisherton  Angar,  in 
the  said  county. 

By  the  said  agreement  of  the  6th  of 
February,  1879,  the  appellant  undertook 
to  pay  to  the  company  a  rent  of  1,000L 
a-year,  with  a  certain  percentage  if  the 
groes  receipts  exceeded  a  certain  sum. 

A  rate  was  made  in  July,  1879,  ac- 
cording to  a  supplemental  valuation  list 
of  the  28tfa  of  March,  1879,  in  which  the 
Vou  50.— H.a 


appellant's  property  was  estimated  at 
1,0002.  gross  rental,  and  900Z.  rateable 
value. 

The  appellant  appealed  against  the 
rate,  and  upon  the  hearing  of  the  appeal 
it  was  proved  that  the  appellant  was 
lessee  of  all  the  principal  refreshment- 
rooms  of  the  London  and  South  Western 
Railway  Company ;  that  previously  to 
1878  there  was  only  one  refreshment-room 
at  the  Salisbury  station,  which  was  rented 
at  the  rate  of  4001,  per  annum ;  that  in 
1878  the  company  increased  their  station 
and  erected  another  refreshment-room  ; 
that  both  refreshment-rooms  were  put  up 
to  be  let  by  public  tender,  and  that  the 
appellant's  tender  was  accepted  at  the 
rent  stated  above. 

The  appellant  contended  that  he  had 
made  a  mistake,  and  that  he  had  offered 
more  rent  in  the  expectation  that  the 
number  of  passengers  and  trains  would 
be  increased,  which  had  not  been  the 
case ;  and  that  consequently  he  had  in- 
curred considerable  loss. 

He  then  tendered  evidence  of  two 
kinds :  first,  the  evidence  of  an  accountant 
to  show  the  accountof  his  total  receipts  and 
expenditure  with  respect  to  the  refresh - 
ment-rooms  in  question,  for  provisions, 
salaries  and  rates,  and  all  other  expenses 
during  1879,  which  shewed  that  the 
appellant  had  lost  in  the  thirteen  months 
ending  the  30th  of  June,  1879,  457Z. 
17tf.  bd.,  and  in  the  twelve  months  ending 
the  31st  of  December,  1879, 796Z.  18i?.  Sd. ; 
secondly,  the  evidence  of  a  surveyor  nnd 
valuer  to  prove,  taking  those  figures  as 
the  basis  of  his  calculations,  what  amount 
of  rent  the  tenant  could  actually  have 
afforded  to  pay  his  landlord  for  the  year 
1879,  after  allowing  the  tenant  a  trade 
profit  of  ten  per  cent,  as  his  capital,  the 
usual  deductions  for  wear  and  tear  and 
interest  on  capital,  &c. 

The  respondents  objected  to  this  evi- 
dence on  the  grounds — first,  that  the 
appellant)  after  assessing  the  value  of  the 
premises  by  offering  and  paying  a  par- 
ticular rent,  could  not  be  heard  to  say 
that  the  annual  value  was  less  than  such 
rent ;  secondly,  that>  at  any  rate,  the  price 
actually  paid  for  provisions  and  salaries 
could  not  be  evidence  for  the  respon- 
dents. 

P 
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The  Recorder  overmled  the  respon- 
dents' objections,  and  admitted  the  evi- 
dence, and  amended  the  rate  by  reducing 
it. 

The  questions  for  the  opinion  of  the 
Court  TV  ere — first,  whether  the  evidence 
was  admissible  to  shew  what  was  the 
yearly  value  of  the  premises ;  secondly, 
whether  evidence  was  admissible  of  the 
cost  to  the  appellant  of  the  provisions 
supplied  to  the  refreshment-rooms,  and 
of  the  expenses  of  management  of  the 
same. 

Meadows  White  (Bidlen  with  him),  for 
the  appellant. — The  evidence  was  ten- 
dered with  a  view  of  shewing  that  no 
tenant  could  make  the  rent  out  of  the 
profits  of  the  undertaking.  Bent  is  no 
doubt  prima  facie  evidence  of  value,  but 
it  is  not  conclusive. 

They  were  stopped  by  the  Court. 

Wills  and  Prior  Ooldney^  for  the  re- 
spondents.— The  evidence  tendered  was 
wrongly  received  by  the  sessions.  It  is 
admitted  that  the  rent  is  not  conclusive 
on  the  question  of  value.  But,  as  a 
general  rule,  evidence  of  the  profits  made 
by  a  particular  individual  is  not  admis- 
sible. 

In  The  Queen  v.  VerraU  (1)  it  was  no 
doubt  held  that  in  ascertaining  the  rate- 
able value  of  land  used  as  a  racecourse 
evidence  may  be  given  of  the  amount  of 
profits  made  from  the  land  so  used.  But 
that  case  is  distinguishable,  because  the 
value  of  an  exceptional  undertaking,  such 
as  a  racecourse,  could  not  be  ascertained 
by  any  other  means ;  and  if  not  dis- 
tinguishable, the  decision  conflicts  with 
that  in  The  Queen  v.  North  Aylesford 
Union  (2),  where  it  was  held  that  evidence 
of  profits  made  by  a  particular  individual 
was  not  admissible.  They  also  cited  The 
Queen  v.  WelU  (3). 

Field,  J. — ^The  case  is,  in  my  judg- 
ment, free  from  doubt.  The  appellant  is 
the  occupier  of  a  rateable  hereditament, 
and  the  question  raised  by  the  appeal  is, 
whether  he  was  properly  assessed  on  the 

(1)  46  Law  J.  Rep.  M.C.  29  ;  Law  Eep.  1  Q.B. 
D.9. 

(2)  26  Law  Times,  N.S.  618 ;  37  J.P.  148. 

(3)  36  Law  J.  Rep.  M.C.  109;  Law  Rep.  2  Q.B. 
642. 


annual  value  of  the  premises.  The  facts 
of  the  case  are  shortly  these :  Mr.  Clark 
is  a  refreshment  contractor  on  the  London 
and  South  Western  Bailway,  and  acted 
in  that  capacity  at  the  Salisbuiy  station. 
In  1878  a  second  refreshment-room  waa 
added  at  that  station,  of  which  the  ap- 
pellant obtained  the  lease  by  open  tender. 
The  rent  which  he  agreed  to  pay  was,  as 
it  turned  out,  considerably  larger  than  he 
could  afford  to  pay.  At  the  hearing  of  the 
appeal  evidence  was  tendered  of  the 
loss  which  had  been  sustained  by  shewing 
the  receipts  and  -  expenditure  for  pro- 
visions, salaries  and  other  expenses,  and 
also  to  prove  what  was  really  the  amount 
which  a  tenant  could  afford  to  pay  his 
landlord  for  these  premises,  after  making 
the  usual  allowances  and  deductions. 
This  evidence  was  objected  to  by  the  re- 
spondents on  the  grounds — ^first^  that  the 
appellant  having  offered  a  particular  rent 
for  these  premises,  was  estopped  from 
saying  that  the  annual  value  was  less 
than  the  rent  offered ;  and,  secondly,  that 
the  price  annually  paid  for  provisions, 
<bc.,  could  not  be  evidence  against  the  re- 
spondents. The  sessions  overruled  the 
respondents'  objection,  and  admitted  the 
evidence,  and  we  have  now  to  decide 
whether  the  ruling  of  the  sessions  was 
correct. 

Now,  I  am  of  opinion  that  the  decision 
of  the  sessions  was  perfectly  right.  Mr. 
Wills  admitted  that  the  actual  rent  was 
not  the  criterion  on  which  the  question 
before  us  must  be  determined.  The  only 
question,  therefore,  for  us  is,  whether 
certain  evidence  was  admissible.  The 
appellant  proposed  to  shew  that  by  reason 
of  the  price  of  provisions,  &o./  it  was 
impossible  to  carry  on  business  at  a 
profit.  It  was  put  thus  :  "  I'll  shew  you 
what  I  have  to  pay.  I  buy  as  cheap  and 
sell  as  dear  as  I  can,  but  I  cannot  afford 
a  higher  rent  than  400Z."  Now  is  evi- 
dence of  this  kind  inadmissible  P  In  Ths 
Queen  v.  VerraU  (1)  the  very  point  was 
raised,  and  evidence  of  the  profits  derived 
from  the  use  of  certain  land  as  a  race- 
course was  held  admissible,  not  as  an 
absolute  test,  but  as  a  material  element 
in  determining  the  value  of  such  land. 
That  was  the  converse  of  the  present 
case,  but  the  same  principle  applies.    It 
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seems  to  me  that  T?ie  Queen  y.  VerraU  (1) 
in  no  waj  conflicts  with  the  decision  in 
The  QaeeuY,  The  Guardians  of  North  Ayles- 
ford  (2),  where  all  that  was  held  was  that 
eyidence  of  a  particnlar  mode  of  carrying 
on  business  was  inadmissible  to  shew  the 
yalne  of  the  premises.  On  those  grounds 
I  think  oar  jndgment  must  be  in  favour 
of  the  appelLEuat. 

BowsK,  J.,  concurred. 

Judgment  for  appellant, 

Ona  subsequent  day  (Not.  27)  Meadows 
White  on  behalf  of  the  appellant  applied 
for  costs.  Bj  the  Summary  Jurisdiction 
Act,  1879  (42  &  4.3  Vict.  c.  49),  s.  40,  a 
writ  of  certiorari  is  no  longer  required  for 
the  removal  to  this  Court  of  an  order  in 
relation  to  which  a  Special  Case  is  stated 
hj  the  sessions  (4).  There  is  no  ma- 
chineiT  provided  at  present  as  to  what  is 
to  be  done  in  these  cases. 

[Field,  J. — The  proper  course  is  for 
ihe  appellant  to  apply  to  the  clerk  of  the 
peace  to  get  the  order  transmitted  to  the 
Crown  Office.] 

Under  the  old  practice,  the  recog- 
nisaaoes  required  to  be  entered  into 
before  the  writ  of  certiorari  issued  pro- 
vided for  the  costs.  The  present  appli- 
cation for  costs  is  made  under  the  Rules 
of  Court,  1880,  Order  LXII.  rule  66,  by 
which  the  Rules  of  the  Supreme  Court  as 
to  costs  (see  Order  LY.)  are  made  appli- 
cable to  all  civil  proceedings  on  the 
Crown  side  of  the  Queen's  Bench  Divi- 
sion. Rule  69  of  the  same  Order  (LXII.) 
BO  doubt  Bays  that  "  for  the  purpose  of 
this  order  proceedings  in  mandamus  quo 
warramio  and  prohibition  shall  be  deemed 
civil  proceedings ; "  but  the  framer  of  the 
rule  did  not  thereby  intend  to  exclude  all 
other  civil  proceedings  on  the  Crown 
side.  The  fact  is,  there  was  something 
of  a  gfiMm-criminal  nature  in  the  three 
proceedings  mentioned  in  rule  69,  and 
but  for  t^t  rule  it  is  doubtful  whether 

(4)  By  42  &  43  Vict  c.  49.  b.  40,  "  a  writ  of 
eertiorari  or  other  writ  shall  not  be  required  for 
the  remoTal  of  any  conviction  order  or  other 
determination  in  relation  to  which  a  Special  Case 
IS  stated  by  a  Court  of  general  or  quarter  sessions 
fi>r  obtaining  ihe  jndgment  or  determination  of  a 
superior  Court." 


they  could  have  been  classed  as  "civil 
proceedings."  Under  Order  LV.  of  the 
Kules  of  Court,  1876,  the  costs  incident 
to  proceedings  in  the  High  Court  are  in 
the  discretion  of  the  Court,  and  under 
that  order  the  present  application  is 
made. 

A,  Willsy  for  the  respondents,  admitted 
that  he  could  not  successfully  resist  the 
application. 

The  Coubt  (6).--0rder  LXII.  rule  69 
of  April,  1880,  was  not  intended  to  be 
confined  to  the  three  proceedings  therein 
mentioned,  bat  was  framed  ex  dbundanti 
cautela.  The  general  policy  of  the  order 
is  that  coste  should  be  in  the  discretion 
of  the  Court. 

Oosts  granted  (6). 

Solicitors — Davis,  Morgan  &  Co.,  for  appellant ; 
Taylor,  Hoare  &  Taylor,  agents  for  Wilson, 
Thring  &  Wilson,  Salisbury,  for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen's  Bench  Division.) 
1880.    1 

IftJ^'         r      ^^*  QUEEN  V.  HUTCHINS.* 

Jan.  14.  J 

Estoppd — Bes  Judicata — Public  Health 
— Highway  Repairable  by  Inhabitants  at 
large — Whether  Decision  of  Justices  as  to 
Character  of  Street  conclusive  —  Public 
Health  Act,  1875  (38  ^  39  Vict.  c.  65), 
s.  150—11  ^  12  Vict.  c.  43. 

An  urban  authority,  acting  under  the 
Public  Health  Act,  gave  notice  to  the  de- 
fendant^ as  owner  of  premises  abutting  on 

(6)  Field,  J.,  and  Manisty,  J. 

(6)  Upon  the  same  day  a  similar  application 
-was  made  to  the  Court  in  The  Queen  v.  Boxen' 
dale,  in  which  this  Court  had  dismissed,  upon  a 
case  stated,  the  appeal  of  a  defendant  against  a 
summary  conviction  by  Justices  under  the  Weights 
and  Measures  Act,  1878. 

The  Court  (Field,  J.,  and  Manisty,  J.)  de- 
clined the  application  on  the  ground  that  the  pro- 
ceedings were  criminal  proceedings  on  the  Crown 
side  of  the  Queen's  Bench,  and  did  not  come 
within  Order  LXII. 

»  Coram  Lord  Selbome,  L.C. ;  Baggallay,  L.JT. ; 

and  Brett.  L.  J. 
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a  street^  to  sewer  and  channel  part  of  the 
streety  and,  on  his  failing  to  comply  toith 
the  notice,  they  did  the  work  themselves, 
and  summoned  the  defendant  before  Jus^ 
tices  to  obtain  paym^it  from  him  of  the 
expenses  incurred  thereby.  At  the  hearing 
the  Justices  dismissed  the  complaint  on  the 
ground  that  the  street  was  a  highway  re- 
pairable by  the  inhabitants  at  large.  Three 
years  afterwards  the  vrba/n  authority  gave 
notice  to  the  defendant  to  level  and  pave  the 
sams  part  of  the  street,  and,  on  his  failing  _ 
to  comply  with  that  notice,  did  the  work 
themselves,  and  again  summoned  the  defen- 
dant  before  Justices  to  obtain  payment  of 
the  expenses  incurred  by  them : — Held 
(reversing  the  judgment  of  the  Exchequer 
Division),  that  the  order  made  by  the  JuS' 
tices  an  the  first  summons  wa^  not  eonclu- 
svoe  between  the  parties  (in  respect  to  the 
proceedings  under  the  second  summons)  as 
to  whether  the  street  was  a  highway  re- 
pairable  by  the  inhabitants  at  large  ;  and, 
therefore,  that  the  urban  authoriiy  were 
not  estopped  from  recovering  the  expenses 
claimed  under  the  second  summons. 

Appeal  from  a  jadgment  of  the  Qaeen's 
Bench  Division,  on  a  case  stated  nnder 
section  269  of  the  Pnblic  Health  Act, 
1875. 

The  case  below  is  folly  reported,  and 
the  facts  set  out,  49  Law  J.  Bep.  M.G. 
64. 

The  argument  in  the  Court  of  Appeal, 
and  the  authorities  relied  on,  sufficiently 
appear  from  the  judgment  (post)» 

Hoptffood  appeared  for  the  prosecutors. 
Ambrose  and  j^.  0,  Orump,  for  the  de- 
fendant. 

Our,  adv.  vuU, 

LoBD  Selbobns,  L.O.  (on  Jan.  14), 
deliyered  the  judgment  of  the  Court  as 
follows : — 

The  question  in  this  appeal  arises  upon 
a  Special  Case,  stated  by  the  quarter 
sessions  of  Salford  under  section  269  of 
the  Public  Health  Act  of  1875,  for  the 
opinion  of  the  High  Court.  Subject  to 
the  opinion  of  the  High  Court  on  that 
Special  Case,  the  Court  of  quarter  ses- 
sions confirmed  an  order  made  on  the 
14th  of  November,   1879,  by  Sir  John 


Mantell,  a  stipendiary  magistrate,  having 
the  same  authority  with  Justices  in  petty 
sessions,  for  the  payment  of  the  sum  of 
442Z.  Os,  hd,  by  the  defendant  Hutchins 
to  the  urban  authority  for  the  district  of 
Bradford,  in  Lancashire.  The  Court 
below  has  quashed  that  order.  There 
was  a  preliminary  objection  taken  to  our 
jurisdiction  to  entertain  the  appeal ;  but, 
as  it  appeared  that  leave  would  have  been 
given  to  appeal  if  a  recent  decision  of  the 
House  of  Lords  had  not  been  supposed  to 
make  it  unnecessary,  the  objection  was 
waived,  upon  an  agreement  between  the 
parties  that  this  appeal  should  be  dealt 
with  as  if  such  leave  (supposing  it  to  be 
necessary)  had  been  given. 

By  section  149  of  the  Public  Health 
Act  of  1875  (38  &  39  Yiot.  o.  55),  the 
urban  authority  of  Bradford  was  charged 
with  the  duty  of  (among  other  things) 
levelling,  paving,  flagging,  and  chan- 
nelling all  streets  within  the  district 
which  were  or  should  become  highways 
repairable  by  the  inhabitants  at  large. 
By  the  next  section  (section  150)  the 
duty  of  executing,  or  defraying  the  cost 
of  similar  works,  was  imposed  upon  the 
owners  or  occupiers  of  adjoining  lands, 
as  to  every  street  within  the  district 
which  was  not  such  a  highwav.  The 
liability  so  imposed  by  section  150  was 
to  be  thus  embroed:  First,  the  urban 
authority  was  to  give  a  notice  to  the 
owners  or  occupiers  of  the  adjoining  lands, 
requiring  the  works  (which  were  to  be 
specified  in  certain  plans,  sections  and 
estimates,  open  for  inspection  at  the  office 
of  the  urban  authority)  to  be  executed 
within  a  limited  time;  seoondlr,  if  the 
notice  were  not  complied  with,  the  urban 
authority  might  itself  execute  such  works ; 
and,  thirdly,  having  done  so,  it  might 
recover,  in  a  summary  way,  the  expenses 
incurred  in  so  doing  from  the  owners  in 
default,  according  to  the  frontage  of 
their  respective  premises,  and  in  snob 
proportion  as  should  be  settled  by  the 
surveyor  of  the  urban  authority  or  (in 
case  of  dispute)  by  arbitration. 

The  cases  of  Whitchurch  y.  The  Fulkam 
Board  of  Works  (1)  and  The  Vestry  of 

(1)  85  Lftw  J.  Bep.  M.C.  146 ;  Iaw  Bep.  I  03. 
233. 
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MUe  End  Old  Town  v.  The  Whitechapel 
UrdoH  (2)  shew  that  every  member  of  a 
dlaaa  of  persons  liable,  under  provisions 
like  these,  to  contribute  to  snch  expenses, 
has  an  interest  in  their  dne  and  proper 
distribution  and  apportionment,  so  that  a 
just  quota  may  be  borne  by  each  of 
ihcHSi. 

Under  sections  251  and  257  of  the  Act 
such  expenses  are  recoverable  before  a 
Court  of  summary  jurisdiction  consisting 
of  tvro  or  more  Justices  in  petty  sessions, 
or  of  a  single  magistrate  empowered  for 
that  purpose  by  law,  in  the  manner  pro- 
vided by  11  &  12  Vict.  c.  43. 

The  question  which  the  Court  below 
has  decided  in  favour  of  the  defendant 
was,  whether,  by  reason  of  a  former  de- 
cision  of  Justices  in  petty  sessions,  dated 
the  7th  of  May,  1874,  the  Crown,  or  the 
urban  authority  of  Bradford,  was  estopped 
from  claiming  payment  of  the  sum  de- 
manded by  them  in  November,  1879,  as  a 
quota  of  expenses  due  from  the  defendant 
under  section  150  of  the  Public  Health 
Act,  1875.  Besides  the  question  of  sub- 
stance, there  were  some  other  questions 
of  form,  all  which  1  assume  (for  the  pur- 
pose of  the  present  decision)  in  the 
defendant's  fftveur.  Mr.  Justice  Lush 
held  that  the  defendant-  was  entitled  to 
the  benefit  of  the  estoppel  claimed  by 
him.  Mr.  Justice  Field  preferred  to  say 
that  the  former  decision  of  the  7th  of 
May,  1874,  was  conclusive  evidence  in  his 
&vour.  But  I  consider  both  th6se  learned 
Judges  to  have  held,  in  effect,  the  same 
thing;  the  difference  in  their  language 
being  explained  by  such  authorities  as 
The  Queen  v.  The  Inhabiianta  of  Haughton 
(3)  and  the  cases  commented  upon  by 
Mr.  Smith  at  pp.  799,  800  of  2  SmUh's 
Leading  Oas,  7th  ed. 

The  Justices  in  petty  sessions  on  the 
7th  of  May,  1874,  dismissed  a  summons 
taken  out  by  the  same  urban  authority 
against  the  same  defendant  for  the  quota 
apportioned  to  him,  under  section  150, 
of  certain  expenses  incurred  in  sewering 
and  ohannelling  a  street  called  Mill 
Street,  adjoining  land  belonging  to  him 
as  owner ;  and  the  Special  Case  states,  as 
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8)  46  LftW  J.  Rap.  M.C.  75 ;  46  ibid.  138. 
I)  1  S.  &  B.  601 ;  22  Law  J.  Bep.  M.O.  89. 


the  ground  on  which  they  dismissed  that 
summons,  that  they  then  adjudicated  and 
found  that  the  said  street  was  a  highway 
repairable  by  the  inhabitants  at  large. 
Afterwards,  in  another  similar  proceeding 
against  one  Cnnliffe,  another  adjoining 
owner,  upon  evidence  which  was  not 
before  them  on  the  7th  of  May,  1874,  the 
same  or  other  Justices  in  petty  sessions 
came  to  an  opposite  conclusion,  and 
ordered  payment  by  Conliffe  of  the 
amount  then  claimed  against  him ;  con- 
sidering that  Mill  Street  was  not  such  a 
highway.  The  dismissal  of  the  former  sum* 
mens  against  the  present  defendant,  and 
the  ground  of  it,  were  given  in  evidence 
on  that  occasion.  When  the  summons 
of  1879  against  the  present  defendant  for 
his  share  of  the  expenses  of  new  and  dif- 
ferent works  (levelling,  paving  and  flag- 
ging) in  the  same  street,  was  heard  by 
the  stipendiary  magistrate,  it  was  agreed 
that  all  the  evidence  in  Cunliffe's  case 
should  be  treated  as  then  before  him ; 
and  upon  that  evidence  he  found  the  de- 
fendants liable,  holding,  either  that  there 
was  no  estoppel  in  the  defendants'  £Gbvoar 
by  the  proceeding  of  1874,  or  that  (if 
there  was)  it  was  set  at  large  by  the 
subsequent  decision  in  Cunlifle's  case. 

1  am  of  opinion  that  there  was  in  law 
no  estoppel ;  that  Sir  John  Mantell's 
order  was  right  in  substance;  and  that 
the  present  appeal  from  the  order  made 
in  the  Queen's  Bench  Division  ought  to 
be  allowed.  1  think  so  because  of  the 
nature  of  the  liability  in  question,  and 
the  nature  and  limits  of  the  summary 
jurisdiction  which  the  Justices  exercised 
on  the  7th  of  May,  1874. 

We  have  in  this  case  nothing  at  all  to 
do  with  any  judgment  in  rem.  If  we 
had,  there  might  be  ground  for  holding 
that  there  were  two  cross  and  contradic- 
tory estoppels — one  by  the  judgment  for 
the  present  defendant  in  1874,  and  the 
other  by  the  contrary  judgment  against 
Cunliffe — the  effect  of  which  might  have 
been  to  set  the  whole  matter  at  large. 
But  here  there  is  no  proceeding  %n  rem^ 
no  question  of  status,  and  if  the  case  which 
was  quoted  to  us  of  TIte  Queen  v.  The 
Inhabitants  of  Harttngton  (4)  was   cor- 

(4)  4  K.  &  B.  780 ;  24  Law  J.  Bep.  M.O.  98. 


38 


CASES  CONNECTED  WITH 


[N.S. 


The  Queen  y.  Hutchins  (App.),  Q.B. 

rectly  decided  (as  to  which  I  feel  con- 
siderable donbt)  it  is  not  relevant. 

The  principles  of  the  law  of  estoppel 
by  a  jndgment  inter  partes,  to  which  alone 
I  think  it  necessary  to  refer,  may  be 
taken  from  Chief  Justice  De  Grey's 
opinion  in  The  Ihichess  of  Kingston's  Oase 
(5),  and  from  that  of  Vice- Chancellor 
Knight-Brace  in  Barrs  y .  Jackson  (6) .  The 
decision  in  the  latter  case  was  reversed, 
bat  on  gronnds  not  at  all  touching  the 
statement  of  principles  contained  in  it. 
*'  The  jndgment "  (said  Chief  Justice  De 
Grey)  "  of  a  Court  of  concurrent  (or  of 
exclusive)  jurisdiction,  directly  upon  the 

Eoint,  is  conclusive  upon  the  same  matter 
etween  the  same  parties  coming  inci- 
dentally in  question  in  another  Court  for 
a  different  purpose.  But  neither  the 
judgment  of  a  concurrent  or  exclusive 
jurisdiction  is  evidence"  (that  is,  as  I 
understand  the  meaning  of  the  Chief 
Justice,  conclusive  evidence)  '*  of  any 
matter  which  came  collaterally  in  ques- 
tion, though  within  their  jurisdiction, 
nor  of  any  matter  incidentally  cogni- 
sable, nor  of  any  matter  to  be  inferred 
by  argument  from  the  judgment."  Yice- 
Ohanoellor  Knight-Bruce  said,  "It  is,  I 
think,  to  be  collectecT  that  the  rule 
against  re-agitatiug  matter  adjudicated 
is  subject  generally  to  this  restriction, 
that,  however  essential  the  establishment 
of  particular  facts  may  be  to  the  sound- 
ness of  judicial  decision ;  however  it  may 
proceed  upon  them  as  established;  and 
however  binding  and  conclusive  the  de- 
cision may  be  as  to  its  direct  and  imme- 
diate object,  these  facts  are  not  all  neces- 
sarily established  conclusively  between 
the  parties,  and  that  either  may  again 
litigate  them  for  any  other  purpose  as  to 
which  they  may  come  in  question,  pro- 
vided the  immediate  subject  of  the  deci- 
sion is  not  attempted  to  be  withdrawn 
from  its  operation,  so  as  to  defeat  its 
direct  object." 

To  these  may  be  added  the  principle 
on  which  the  limitation  of  estoppel  per 
rem  judieatam  to  parties  and  privies 
depends,  that  res  inter  <dios  acta  altert 
nocere  non  potest 

(5)  2  Sm.  L.C.  761  (7th  ed.). 

(6)  Ibid.  807. 


We  are  not  in  this  case  called  upon  to 
determine  how  far,  or  under  what  con- 
ditions an  order  of  a  Court  of  summary 
jurisdiction  may  operate  between  the 
parties  to  it  as  an  estoppel.  Assuming 
that  it  may  do  so  to  some  extent- and 
under  some  conditions,  I  conceive  it  to 
be  clear  that  it  cannot  so  operate,  first, 
as  to  any  matter  as  to  which  that  Court 
had  no  authority  to  adjudicate  directly 
and  immediately  between  the  parties; 
secondly,  as  to  any  matter  incidentally 
coming  in  question,  as  to  which  a  finding, 
if  held  to  be  conclusive  between  the 
parties,  would  operate  in  prejudice  of 
the  rights  of  others  not  parties  to  the 

Sroceeding ;  or,  thirdly,  as  to  any  inoi- 
ental  matter,  not  otherwise  determined 
than  as  having  been  the  particular  gronnd 
on  which  the  Court  dismissed  a  charge 
or  complaint. 

The  Justices  before  whom  the  com- 
plaint of  the  urban  authority  came,  on 
the  7th  of  May,  1874,  had  no  jurisdiction 
to  adjudicate  directly  or  immediately  be- 
tween these  parties  (or  between  any 
parties  whatever)  on  the  question  whether 
Mill  Street  was,  or  was  not,  a  highway 
repairable  by  the  inhabitants  of  Bnidf  oid 
at  large.  That  was,  at  the  most,  a  matter 
"  incidentally  cogrnisable  "  by  them.  No 
conclusion  which  they  might  form  upon 
it  could  establish  (in  the  one  case)  or  dis- 
prove (in  the  other)  any  such  liability  as 
against  or  in  favour  of  the  inhabituits. 
Their  only  jurisdiction  was  to  make  or 
refuse  the  oi^der  for  payment  of  a  certain 
sum  of  money  then  claimed  as  the  defen- 
dant's statutable  quota  of  certain  expensea 
at  that  time  incurred  by  the  orban 
authority. 

To  hold  the  Crown  or  the  urban  autho- 
rity estopped  for  ever  from  claiming  pay- 
ment of  the  defendant's  quota  of  any 
other  expenses  of  a  like  character  after- 
wards incurred  in  respect  of  the  same 
street,  because  on  the  7th  of  May,  1874, 
the  Justices  of  the  petty  sessions  held  the 
street  to  be  a  highway,  repairable  by  the 
inhabitants  at  large,  would  (if  it  were  not 
really  such  a  highway)  be  to  deprive  the 
other  adjoining  landowners  who  were  not 
parties  or  privies  to  the  proceeding  of 
their  statutable  right  to  have  a  jnat  imte- 
able  contribution  from  the  defendant  and 
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hk  Buooesflors  in  estate  to  all  fatare  ex- 
penses apportionable  among  all  the  ad- 
joining landowners  under  Section  150  of 
the  Public  Health  Act.  And  if  the 
decision  under  appeal  is  correct  it  would 
follow  (perhaps  afortian)  that  Mr.  Gun- 
liffe  and  all  persons  claiming  under  him 
are  also  estopped  from  asserting  that  Mill 
Street  is  a  highway  repairable  by  the 
inhabitants  at  large.  There  would,  there- 
fore, be,  within  the  same  district,  two 
laws  operating  simultaneously  in  oppo- 
site directions,  as  against  different  persons 
in  exactly  the  same  circumstances,  under 
the  same  words  of  taxation  in  the  same 
public  Act  of  Parliament^  and  either 
imposing  upon  some  of  those  individuals, 
and  their  privies  in  estate,  a  hability  which 
the  statute  had  not  in  fact  imposed,  or 
exonerating  others  and  their  privies  in 
estate  (to  the  prejudice  of  the  rest)  from 
their  share  of  a  common  burden,  which 
the  statute  had  imposed  equally  upon  aU. 

Furthermore,  the  order  of  dismissal 
cannot,  in  my  opinion,  have  any  greater 
force  or  effect  by  way  of  estoppel  than  if 
it  had  been  actually  drawn  up  in  the 
proper  form  prescribed  by  11  &  12  Yict. 
c.  4i3.  s.  14,  sched.  form  L — in  which  case 
it  would  only  have  found  that  the  com- 
plaint of  the  urban  authority  was  "  not 
proved."  Such  an  order,  being  at  the 
most  equivalent  in  this  gu(»i-criminal 
proceeding  to  an  acquittal,  could  not  have 
operated  as  an  estoppel,  except  against  a 
repetition  of  the  same  demand  for  the 
same  qwta  of  the  same  expenses — see 
BMer'8  Nisi  Prius,  p.  245 ;  1  Oilheri  on 
Evidence  (Loft's  ed.)  p.  34 ;  Ths  King  v. 
The  InhabiianU  of  Burbon  (7). 

1  think,  therefore,  that  this  appeal  must 
be  allowed. 

Judgment  reversed. 


Solicitors— Gregoiy  &  Co.,  agents  for  A.  and  O. 
W.  Fox,  Manchester,  for  proBecutors ;  Norris, 
Aliens  ^  Co.,  agents  for  Diggles  &  Ogden, 
Manchester,  for  defendant. 


THE  DT7TIE8  OF  MAGISTRATES. 


39 


(7)  5  M.  &  S.  392. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880     r  ^^^^  (^appeUarU)  v,  the  oyeb- 

N  V  1 3    I        SBBRS     BTO.      OF     MOLD      (re- 

*  L     spondents). 

The  Bating  Act,  1874  (37  ^  38  Vict.  e. 
64),  s,  4ij  suh'S,  (a) — Valuation  of  Land  used 
as  a  Plantation — Assessment  of  Sporting 
Bights. 

By  the  Bating  Act,  1874  (37  ^  38  Viet. 
0.  54)  s.  4,  sub-s.  (a),  the  rateable  value  of 
any  land  used  only  for  a  plantation  or 
wood  is  to  be  estimated  *^  as  if  the  land^ 
instead  of  being  a  plantation  or  a  wood, 
were  let  and  occupied  in  its  natural  and 
unimproved  state :  " — Held,  th^U  the  en- 
hanced  value  of  such  land,  owing  to  the 
presence  of  gams  upon  it,  was  properly 
taken  into  account  in  assessing  its  rateable 
value. 

Casb  stated  nnder  12  &  13  Vict.  o.  45. 

8.11. 

1.  The  appellant  was  the  owner  and 
occupier  of  certain  woodlands  sitnate  at 
Mold,  nsed  by  him  as  a  plantation  or 
wood,  and  not  for  the  growth  of  saleable 
nnderwood. 

2.  The  respondents  are  the  chnroh- 
wardens  and  overseers  of  the  poor  for 
the  parish  of  Mold,  the  guardians  of 
the  poor  of  the  Holywell  Union,  in  the 
county  of  Flint,  and  the  assessment  com- 
mittee of  the  said  union. 

3.  By  a  poor-rate  made  on  the  29th 
of  November,  1879,  the  said  woodlands 
were  assessed  to  the  appellant. 

4.  The  appellant  has  the  enjoyment 
of  and  has  exercised  the  right  of  sport- 
ing over  the  said  woodlands,  and  the 
respective  amounts  inserted  under  the 
heads  of  *'  groBB  estimated  rental "  and 
'*  rateable  value  "  include  in  each  case  a 
fixed  sum  of  2s.  per  acre,  which  is  added 
to  the  natural  and  unimproved  value  of 
the  said  woodland  in  respect  of  such 
right  of  sporting. 

5.  The  question  for  the  decision  of 
the  Court  was,  whether  the  said  sums  in 
respect  of  such  right  of  sporting  were 
rightly  included  in  the  assessment,  or 
whether  the  assessment  ought  to  be  re- 
duced by  striking  out  the  same  (1). 

(1)  By  the  Rating  Act,  1674  (37  &  88  Vict,  c 
64),  B.  4,  "The  gross  and  rateable  Talne  of  any 
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Eyton  y.  Overseers  ff  c.  of  Mold,  Q.B, 

MarehaU  (with  him  Banks) ^  for  the 
appellant. — The  rateable  value  of  the 
land  in  qaestion  is  to  be  estimated  as 
land  in  its  natural  and  unimproved  state ; 
that  is  to  say,  as  waste  land,  and  without 
game.  The  word  "  only  "  is  used  in  sub- 
section (a)  to  distinguish  it  from  the  other 
sub-sections,  and  in  no  way  refers  to  the 
absence  of  any  right  of  shooting. 

Darling  (with  him  A,  F,  Boherts)^  for 
the  respondents. — The  contention  on  the 
other  side  will  involve  this  absurdity, 
namely,  that  if  there  be  game  upon  the 
land  which  is  not  wood,  the  land  and 
right  of  shooting  can  be  taken  into  con- 
sideration ;  but  if  the  game  is  upon  land 
used  as  a  wood,  the  right  of  sporting  is 
not  rateable. 

They  were  stopped  by  the  Court. 

Field,  J. — I  am  clearly  of  opinion  that 
the  Justices  have  acted  in  accordance  with 
the  statutes  which  lay  down  the  principle 
upon  which  all  land  is  to  be  rated,  namely, 
at  the  sum  which,  if  let  by  the  year,  a 
tenant  could  give  for  it.  This  is  land,  and 
land  in  its  natural  state,  in  this  sense, 
that  all  that  has  been  done  is  that  there 
are  certain  trees  growing  upon  it  which 
have  been  either  planted  or  have  grown 
up  of  themselves. 

Now  before  the  Rating  Act  of  1874* 
was  passed  the  law  was  well  settled  that 
if  the  occupier  of  land  had  not  reserved 
the  right  of  taking  game,  he  was  rateable 
on    the  basis  of  what  the  land,  inde- 

Smdently  of  such  right,  would  let  for. 
nt  if  ihe  mere  right  of  taking  game 
was  reserved,  such  a  right,  being  an 
incorporeal  hereditament,  could  not  be 
rated  in  the  hands  of  Hcensees.  That 
being  the  state  of  the  law,  it  is  clear  that 
prior  to  the  Act  of  1874  lands  used  as^ 
underwoods,  but  not  the  subject  of  sale; 
could  not  be  rated,  because  the  statute  of 
Elizabeth  used  the  term  '*  saleable  under- 
woods" without  mention  of  any  other 
woods,  and  it  was  thence  inferz«d  that 

land  tued  for  a  plantation  or  a  wood,  or  for  the 
growth  of  saleable  underwood,  shall  be  estimated 
as  follows:  (a)  If  the  land  is  used  only  for  a 
plantation  or  a  wood,  the  ralne  shall  be  estimated 
as  if  the  land,  instead  of  being  a  plantation  or  a 
wood*  were  let  and  occupied  in  its  natural  and 
imimproved  state." 


none  bat  nnderwood  was  rateable.  But 
the  Legislature  in  1874  were  of  opinion 
that  land  us^  for  plantation  and  woods 
ought  not  to  escape  being  rated,  and 
accordingly  enacted  that  the  value  of 
land  so  used  should  be  estimated  as  if  the 
land,  instead  of  being  a  plantation  or  a 
wood,  were  let  and  occupied  in  its  natural 
and  unimproved  state.  The  result  of  this 
is  to  place  an  occupier  in  the  same  position 
as  the  tenant  in  The  Queen  v.  WHUams 
(2),  where  it  was  held  that  a  rate  for  land 
was  properly  increased  by  the  value  of  the 
right  which  the  tenant  had  acquired  of 
shooting  game  over  it. 

But  Mr.  Marshall  has  contended  that 
though  this  assessment  may  be  made  if 
the  right  is  severed,  it  does  not  apply 
where  such  right  is  reserved  to  the 
owner.  Such  a  construction  of  the  statute ' 
seems  to  me  highly  unreasonable,  and  not 
within  the  words  of  the  section. 

The  value  of  land  in  its  natural  and 
unimproved  state  may  be  enhanced  by 
the  presence  of  game  upon  it,  and  this 
more  especially  in  the  case  of  woodlands. 
It  seems  to  me,  therefore,  that  the-  rating 
authorities  were  quite  right  in  the  assess- 
ment they  have  made  upon  the  appellant's 
property. 

Mantstt,  J. — I  am  of  the  same  opinion, 
and  think  that  this  is  a  very  clear  case. 
The  4th  section  makes  plantations  or 
woods  rateable  in  different  ways.  The 
question  is.  What  is  the  meaning  of  the 
words  "  natural  and  unimproved  state  "  P 
The  meaping  of  the  section  really  is,  that 
you  are  not  to  attach  any  value  to  the 
woods  or  plantations  standing  upon  the 
land.  But  if  the  land  has  itself  an 
enhanced  value  owing  to  the  presence  of 
game  upon  it,  its  enhanced  value  may 
then  be  taken  into  account  for  assessment 
j^%l^oses. 

Judgment  for  respondewU, 


Solicitors — Simpson,  Hammond  &  Co.,  a^nts  for 
Kelly  &  Keene,  Mold,  for  both  parties. 


(2)  23  Law  Times  Hep.  76 ;  6  Jar.  N.S.  821. 
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[IN  THB  QUEEJTS  BENCH  DIVISION.] 
Iftfil       T-^*  parte  whitchtirch;   in  re 
March 


AN  ORDBR  MADE  BT  JUSTICES 
OF  NOTTINGHAM. 


Nuisance — Abatement — Public  Health 
Act,  1875,  88.  94  and  96—"  Works  neces- 
saryfar^^  ahating  Nuisance. 

An  urban  sanitary  authority  ^  under  the 
Public  Health  Act^  1875,  s,  94,  served  upon 
the  owner  of  a  house,  to  which  Moere  attached 
a  privy  and  an  ashpit  in  such  a  state  as  to 
be  a  nuisance^  a  notice  requiring  him  to 
abate  the  nuisance^  and  for  thai  purpose  to 
fXL  up  the  ashpity  abwndon  the  privy  and 
construct  a  pail  closet.  The  notice  not 
having  been  complied  unth^  an  order  was 
made  in  similar  terms  by  two  Justices  acting 
under  section  96  of  the  Act.  Upon  appli- 
cation to  quash  the  order  on  the  ground  that 
the  Act  gave  no  power  to  prescribe  in  order 
to  the  ahalement  of  the  nuisance  the  sub- 
stiiuOon  of  a  particular  kind  of  closet^ — 
Held,  that  the  order  must  be  quashed  ac- 
cordingly. 

This  was  an  order  obtained  on  behalf 
of  Gharlee  James  Whitchnrch,  calliDg 
apon  two  Jostices  of  the  borough  of  Not- 
tmgham  to  shew  canse  why  a  writ  of 
certiorari  should  not  issne  to  bring  np  and 
quash  an  order  made  by  them  against 
him  nnder  the  Pnblio  Health  Act,  1875, 
on  the  20ih  of  Aagast,  1880. 

The  material  facts  appearing  were  ad 
follows : — 

The  applicant  was  the  owner  within 
the  meaning  of  the  Pnblic  Health  Act, 
1875,  of  a  house,  in  the  boroagh  of 
Nottingham,  in  the  back  yard  of  which 
were  a  privy  and  an  ashpit.  The  privy 
and  ashpit  bemg  in  an  offensive  state  and 
a  noisanoe,  the  Town  Goancil,  as  ^e 
nrban  sanitary  authority,  served  upoV^ 
the  applicant,  on  the  4th  of  July,  1880, 
a  notioe,  nnder  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  94,  requir- 
ing him  within  seven  days  to  abate  the 
nuisance,  "  and  for  that  purpose  to  fill  np 
the  said  ashpit,  abandon  the  privy  and 
build  a  pail  closet."  Such  notice  not 
having  been  complied  with,  the  applicant 
was,  upon  complaint  by  the  Town  Council, 
served  with  a  summons  under  section  95 
of  the  Act  to  appear  at  petty  sessions ; 
You  60.— no. 


and  upon  the  return  of  such  summons  on 
the  20th  of  August,  1880,  an  order  under 
section  96  of  the  Act  was  made  requiring 
the  applicant,  within  one  month  from 
service  thereof,  "  to  fill  up  the  said  ashpit, 
to  abandon  the  said  privy  and  to  construct 
a  proper  and  sufficient  pail  closet  in  lieu 
thereof."  This  was  the  order  which  the 
applicant  sought  to  quash. 

The  ground  of  the  application  was  that 
to  prescribe  the  mode  of  abating  the 
nuisance  went  beyond  the  powers  g^ven 
by  the  Act. 

PhiXbrichy  for  the  Justices. — To  pre- 
scribe the  mode  of  abating  the  nuisance 
was  within  the  powers  given  by  the  Act. 
That  results  from  the  enactments  in  the 
body  of  the  Act  (section  91  and  following 
sections),  and  appears  still  more  clearly 
upon  reference  to  the  schedule  of  forms, 
to  which,  with  the  other  schedules,  effect  is 
given  by  section  317 — see  especially  form 
C.  Convenience  requires  that  there  should 
be  such  a  power ;  and  the  right  of  appeal 
given  by  section  269  is  a  sufficient  safe- 
guard against  a  wrong  exercise  of  the 
power.  Under  the  Public  Health  Act  of 
1848  (U  &  12  Vict.  c.  63)  the  local  board  % 
of  health  had  power  to  prescribe  the 
nature  and  extent  of  works  to  be  exe- 
cuted— Har greaves  v.  Taylor  (1). 

French  (Graham  with  him),  for  the  ap- 
plicant.— The  Act  only  authorises  a  notioe 
and  order  to  execute  such  works  as  are 
« necessary"  for  abating  the  nuisance. 
There  is  no  inconvenience  in  giving  to 
the  Act  its  natural  meaning,  and  there 
would  be  much  inconvenience  in  the  con- 
trary construction.  The  prescribing  of 
the  doing  away  with  a  privy  is  only 
iij^in  the  powers  of  the  Act  when  the 
privy  is  where  it  must  necessarily  be  a 
nuisance. 

He  was  stopped  by  the  Court. 

Pollock,  B. — The  enactments  of  the 
Public  Health  Act,  1875,  which  we  are 
called  upon  to  construe  do  not,  in  my 
opinion,  give  power  to  require  the  making 
of  a  particular  kind  of  closet.  There  is, 
we  know,  much  discussion  among  practical 
people  concerned  with  such  matters  as  to 

(1)  3  B.  &  S.  613 ;  32  Law  J.  Rep.  M.G.  111. 
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Ex  parte  Whitchurch  ;  in  re  An  Order  made  by 

the  comparative  merits  of  different  kinds. 
The  applicant  is,  I  think,  entitled  to  have 
the  order  bronght  up  by  certiorari  and 
quashed. 

Stephen,  J. — I  am  of  the  same  opinion. 
The  question  seems  to  me  to  turn  upon 
the  word  "necessary."  That  cannot,  I 
think,  be  read  as  extending  to  whatever 
the  local  sanitary  authority  thinks  neces- 
sary. 

Order  ahsolute  to  bring  up  and  quash 

the  order. 


Solicitors — Tajlor,  Hoare  &  Taylor,  agents  for 
Hunt  &  Williams,  Nottingham,  for  applicant ; 
Hughes,  Hooker  &  Co.,  agents  for  S.  G.  Johnson, 
Nottingham,  for  the  Justices. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

{THE  GUARDUN8  OF  THE  FUL- 
HAM  UNION  {a^eUants)  v. 
THE  GUARDIANS  OF  THE  ISLE 
OF  THANET  UNION  (respon- 
defiis). 

Poor  —  Settlement —  Irremovability  —  9 
^  10  Vid,  c.  66.  8.  1—39  ^  40  Vict  c,  61. 
8,  ^4r— Penitentiary  supported  by  Buhscrvp- 
tiofie — **  Bona  fide  charitable  gtfty 

The  maintenance  of  a  pauper  in  a ''  home  " 
supported  by  offertories  from  the  churches 
in  the  diocese  a/nd  by  subscriptions  from 
persons  in  various  parts  of  the  cowntry,  is  a 
maintenance  by  a  bona  fide  charitahle  gift; 
and  the  period  of  residence  in  s^ich  "  home  " 
cannot  be  excluded  from  the  eomputaiion  of 
iims  when  it  is  desired  to  ascertain  whether 
the  pauper  has  acquired  a  status  of  irre- 
movability  unthin  9  j^  10  Vict,  c.  66  and 
39  ^  40  Vict.  c.  61. 

Case  stated  on  appeal  against  an  order 
for  the  removal  of  a  panper  who  had 
been  resident  for  npwanls  of  three  years 
in  a  parish  within  the  appellant  union. 

The  panper  had  in  fact  been  during 
that  period  an  inmate  of  a  penitentiary 
or  home,  called  the  '*  St.  John's  Female 
Home,"  such  home  being  supported  by 
ofTertoriesfrom  the  churches  in  Middlesex, 


[N.S. 

Justices  of  Nottingham,  Q.B, 

and  by  subscriptions  from  yarious  persons 
in  different  parts  of  the  country. 

The  question  was,  whether,  under  the 
above  circumstances,  the  pauper's  resi- 
dence in  the  home  was  such  a  residence 
as  to  render  her  irremovable,  and,  con- 
sequently, to  give  her  a  settlement  in 
Fulham  within  the  meaning  of  9  &  10 
Vict.  c.  66  (1)  and  39  &  40  Vict.  c.  61 

(2). 

A,  Charles  (Poland  with  him),  for  the 
appellants. — The  question  is  one  of  the 
construction  of  the  9  &  10  Vict.  c.  66. 
s.  1  (1).  Does  the  pauper  inmate  of 
this  home  for  three  years  come  within 
the  proviso?  The  words  ^'subscription 
raised  in  a  parish  in  which  such  person 
does  not  reside  "  mean  exactly  this  sort 
of  case.  The  benevolence  of  other  per- 
sons in  other  parishes  is  not  to  impose  a 
burden  on  this  parish.  Then,  as  to  the 
words  *'  charitable  gift^"  they  must  mean 
something  different  from  "  subscription," 
otherwise  no  meaning  is  given  to  the 
latter  word.  It  is  contended,  therefore, 
that  '*  subscription  "  is  directed  to  cases 
where  an  institution  is  subscribed  to,  and 
"  gift  "  to  those  where  there  is  a  donation 

(1)  By  9  &  10  Vict.  c.  66.  s.  1,  it  is  enacted 
that  from  and  after  the  pafisiog  of  that  Act  **  no 
person  shall  be  removed  nor  shall  any  "warrant  be 
granted  for  the  remoTal  of  any  person  from  any 
parish  in  which  such  person  shall  have  resided  for 
five  years  [now  one  year  by  28  &  29  Vict.  c.  79.  s.  8] 
next  before  the  application  for  the  warrant ;  pro- 
vided  always  that  the  time  during  which  such 
person  shall  be  a  prisoner  in  a  prison,  or  shall  be 
serving  her  Majesty  as  a  soldier,  marine  or  sailor, 
or  reside  as  an  in-pensioner  in  Greenwich  or 
Chelsea  hospitals,  or  shall  be  confined  in  a  lunatic 
asylum  or  house  duly  licensed,  or  hospital  regis- 
tered for  the  reception  of  lunatics,  or  as  a  patient 
in  a  hospital,  or  during  which  such  person  shall 
receive  relief  from  any  parish,  or  shall  be  wholly 
or  in  part  maintained  by  any  rate  or  subscription 
raised  in  a  parish  in  which  such  person  does  not 
reside,  not  being  a  bona  fide  charitable  gift,  shall 
for  all  purposes  be  excluded  from  the  computation 
of  time  hereinbefore  mentioned.** 

(2)  By  39  &  40  Viet  c.  61.  s.  34,  it  is  enacted: 
*' Where  any  person  shnll  have  resided  for  the 
term  of  three  years  in  any  parish  in  such  manner 
and  under  such  circumstances  in  each  of  such 
years  as  would  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  irremovable, 
he  shall  be  deemed  to  be  settled  therein  until  he 
shall  acquire  a  settlement  in  some  other  pariah  by 
a  like  residence  or  otherwise,"  &c. 
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Gmardiafu  o/FuVkam  Unian  t.  Quardiana  of  Me  of  Thanet  Union,  Q.B. 


directly  to  the  object  of  charity,  from 
donor  to  donee.  Settlements  will  be 
gained  in  all  orphanages  if  any  other 
constmction  be  adopted. 

ProKeVf  contra. — The  words  of  the  sec- 
tion are  qnite  plain ;  and  this  case  is  not 
included  in  those  specified.  The  residence 
for  three  years  has  been  in  accordance 
with  the  Act,  and  the  pauper  has  been 
partly  maintained  by  snbscriptions  which 
were  bona  fide  charitable  gifts.  The 
word  "  subscription  "  was  probably  put  in 
ex  majori  eautela  to  cover  cases  which 
'*  rate ''  might  not  meet. 

Charles^  m  reply. 

Field,  J. — ^We  are  of  opinion  that  the 
order  was  rightly  made  upon  the  Fnlham 
Union.  In  point  of  fact  it  is  quite  clear 
that  thepauper  has  resided  the  time  which 
by  the  statute  is  requisite  to  make  her 
irremovable  in  Fulham,  and  she  has  had 
no  residence  elsewhere.  We  are  there- 
fore spared  all  questions  as  to  constructive 
residence,  and  have  only  to  see  whether 
her  case  comes  within  the  proviso  to  the 
Act  9  A  10  Vict.  c.  66,  s.  1.  Now  the 
object  of  the  Legislature  in  passing  the 
Acts  making  paupers  irremovable  was, 
first,  in  the  interest  of  the  paupers  to 
prevent  disruption  of  homes  and  separa- 
tion of  fiunilies  and  persons  being  taken 
away  from  their  place  of  birth  ;  secondly, 
in  the  public  interest  to  diminish  the 
expense  of  orders  of  removal,  and  to  do 
away  with  those  minute  questions  about 
derivative  settlements  which  used  to  be 
continoally  arising. 

But  when  the  Legislature  decided  to 
confer  a  skUus  of  irremovability  on  the 
paapers,  they  intended  to  protect  the 
parish  in  respect  of  temporaiy  residences, 
or  such  as  might  be  brought  about  col- 
lusively  or  corruptly  with  the  view  of 
shifting  burdens  on  to  ratepayers  who 
ouffht  not  to  bear  them.  They  also  pro- 
vided that  compulsory  residences,  sach  as 
in  a  prison  or  asylam,  should  not  make  a 
man  irremovable.  The  question  then 
here  is,  whether  the  residence  of  this 
paoper  in  Fulham  came  legally  into  exist- 
ence as  a  residence  within  the  early  part 
of  the  section  while  she  was  in  this  home 
— whether  she  was  in  part  maintained  by 
any  rate  or  subscription  raised  in  a  parii^ 


in  which  she  did  not  reside,  not  being  a 
bona  fide  charitable  gifb. 

When  we  look  at  the  cases  to  which 
the  proviso  does  in  terms  apply — ^the 
Greenwich  pensioners,  patients  in  a  hos- 
pital, lunatics  and  prisoners — I  cannot 
help  feeling  that  if  the  Legislature  had 
foreseen  this  case  they  might  have  in- 
cluded it.  At  the  same  time  Falham 
does  receive  something  in  the  rateability 
of  this  home,  and  from  the  persons  who 
come  in  consequence  into  the  parish  and 
contribute  to  toe  burdens.  As,  however, 
we  cannot  speculate  on  what  might  have 
been,  I  am  bound  to  say  that  I  think  that 
on  the  plain  language  of  the  proviso  this 
case  does  not  £bJ1  within  it. 

I  agree  with  Mr.  Charles  that  the 
pauper  has  been  maintained  in  part  by 
subscriptions  raised  in  a  parish  where 
she  does  not  reside ;  but  then,  if  such 
sabscription  is  a  bona  fide  charitable  gift, 
the  former  words  do  not*apply  to  relieve 
the  Fulham  Union.  It  must  be  admitted 
that  these  subscriptions  are  charitable, 
and  they  are  given  bona  fide.  Can  it 
then  be  said  not  to  be  a  gift  because  the 
donation  does  not  go  direct  from  the 
giver  to  the  object  of  the  charity?  I 
think  not.  It  is  true  the  subscribers  do 
not  ^ve  their  money  to  a  named  indi« 
vidufS,  but  they  entrust  it  to  an  official 
to  expend  it  in  the  best  way  upon  the 
individuals.  I  think,  therefore,  it  is  a 
charitable  gift,  and  the  proviso  does  not 
apply. 

MANiSTT,  J. — I  have  come  to  the  same 
conclusion.  I  do  not  rest  my  judgment 
on  what  may  have  been  the  general  inten- 
tion  of  the  Legislature  when  the  Act  was 
under  consideration,  but  upon  what  the 
Act  has  said.  At  the  same  time  I  do 
think  that  the  purpose  of  the  legislation 
on  the  subject  was  to  prevent  parish  A 
irom  being  saddled  with  the  payment  for 
a  pauper  really  belonging  to  parish  B ; 
and  I  do  not  quite  agree  with  my  brother 
Field  as  to  the  meaning  which  he  has 
given  to  the  words  "  a  parish  "  as  equiva- 
lent to  '^  any  parishes."  I  ^hink  what  was 
intended  to  be  expressed  was  that  parish 
B  should  not  be  able  to  evade  its  liability 
by  means  of  any  rate  or  subscription 
raised  in  such  parish  to  maintain  or  partly 
maintain  a  pauper  then  residing  in  parisn 
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A;  for  it  was  a  practice  like  this 
which  had  been  adopted,  and  which  it 
was  wished  to  prevent.  On  the  words  of 
the  section  I  am  of  opinion  that  the  main- 
tenance of  this  pauper  in  the  appellant 
union  was  by  means  of  "a  bona  fide 
charitable  gift,"  and  that  the  Justices 
were  right. 

Order  affirmed. 


Solicitors — Rexworthy,  Oswell  &  Co.,  for  appel- 
lants ;  Paterson,  Snow  &  Bloxam,  agents  for 
0.  and  A.  Daniel,  Ramsgate,  for  respondents. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
Iftftl  f  GOULD    AND    OTHERS   {oppeU 

F  b    19         1        ^^^^)   ^-  THE  BACUP  LOCAL 

L   .  BOARD  {respondents). 

Public  Health  Act,  1875  (38  &  39  Vict. 
c.  66),  8,  150 — Sewering  of  Street — Re- 
covery of  Expenses  incurred  by  Local  Board 
— Notice  not  in  accordance  with  Statute — 
Private  Improvemetit  Expenses — Su/inmary 
Procedure  before  Justices. 

The  \hOth  sectimi  of  ths  Public  Health 
Act,  1875,  permits  an  urban  authority  in 
certain  cases  to  give  notice  to  the  owners  of 
premises  fronting,  adjoining  or  abutting 
parts  of  such  street  which  in  the  judgment 
of  such  urban  authority  required  to  be 
sewered,  requiring  them  to  do  whai  is 
necessary  within  a  time  to  be  specified  in 
the  notice,  and,  in  the  event  of  non-com- 
pliance with  the  notice,  to  execute  the  works 
themselves ;  and  the  same  section  also  pro- 
vides thai  such  urban  authority  "  moAf  re- 
cover in  a  summary  manner  the  expenses 
incurred  by  them  in  so  doing  from,  the 
owners  in  default,  .  .  ,  or  may  by  order 
declare  the  expenses  so  incurred  to  be  'pri- 
vate improvement  expenses.** 

By  sectionTX^,  et  seq.,  a  private  improve- 
ment rate  may  be  levied  for  expenses  de- 
clared to  be  private  improvement  expenses, 
and  certain  advantages  are  given  to  owners. 

A  notice  given  to  the  appellants,  who  were 
owners  of  premises  fronting  a  street  within 
fhe  meamng  of  the  150th  seotionf  requiring 
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them  to  do  certain  sewering  worJcs  within  a 
prescribed  period,  and  stating  that  if  such 
works  were  not  executed  the  urban  authority 
would  execute  the  same  themselves  at  the 
appellants*  expense,  thus  concluded :  "  And 
the  said  urban  authority  wiU  thereupon 
also  proceed  to  declare  aU  costs,  charges 
and  expenses  paid,  expended  or  incurred  by 
them  in  consequence  of  such  neglect  or  de^ 
fault,  to  be  private  improvement  ea^enses^ 
and  to  enforce  payment  according  to 
law  "  ;— 

Held,  that  even  asstiming  the  notice  to 
have  been  good,  the  concluding  portion  could 
not  be'J  treated  as  surplusage,  and  that  it 
was  not,  therefore,  competent  for  the  urban 
authority,  after  their  declared  intention  to 
treat  the  expenses  incurred  as  private  im- 
provement expenses,  to  proceed  against  the 
appellants  summarily  for  the  recovery  of 
such  expenses. 

Case  stated  by  Justices  under  20  A  21 
Vict.  0.  43. 

The  appellants  were  summoned  upon  a 
complaint  made  by  the  Local  Board  for 
the  district  of  Bacup,  in  the  county  of 
Lancaster,  for  that  they,  being  owners  of 
certain  property  situate  in  fjndefbank 
Street,  within  tiie  district  of  the  board, 
neglected  and  refnsed  to  pay  upon  de- 
mand to  the  said  board  the  sum  of  113Z. 
168.  Sd.,  being  the  amount  awarded  and 
apportioned  by  a  certain  award  of  an 
arbitrator  and  for  expenses  incurred  by 
the  said  board  in  the  doing  of  certain 
works  in  or  near  the  said  street,  and  also 
61L  4as.  9d.,  the  costs  of  the  arbitration. 

The  summons  was  heard  on  the  7th  of 
January,  1880,  when  it  was  proved  that 
on  the  17th  of  March,  1875,  a  notice 
purporting  to  be  given  under  the  Public^ 
Health  Act,  1848  (11  &  12  Vict,  c,  63), 
s.  69,  was  duly  served  on  Thomas  Ham- 
merton,  the  owner  of  property  fronting 
to,  adjoining  or  abutting  upon  the  said 
street  called  Underbank. 

The  following  is  a  copy  of  the  said 
notice  so  far  as  it  is  material : — 

"  Local  Board  for  the  district  of  Bacup, 
in  the  county  of  Lancaster. 

*'  To  Mr.  Thomas  Edward  Hammerton, 
of  Todmorden,  the  owner  of  certain 
prenuses  fronting,  adjoining  or  abutting 
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upon  a  oeitoin  street  called  ITnderbank, 
in  the  township  of  Newchnrch,  within 
the  said  district. 

*'  Whereas  the  said  street  is  not  sewered 
and  made  good  to  the  satisfaction  of  the 
ahove-mentioned  local  board,  being  the 
urban  sanitary  anthority  for  the  said  dis- 
trict. And  whereas  jour  said  premises 
front,  adjoin  or  abut  on  certain  parts 
of  the  said  street  which  require  to  be 
sewered  and  made  good.  Now,  there- 
fore, the  said  local  bo«krd  hereby  g^ve  you 
notice,  in  pursuance  of  the  statutes  in  that 
case  made  and  provided,  to  sewer  and 
make  good  the  same  within  the  space  of 
one  calendar  month.  .  .  .  And  take  no- 
tice that  in  case  you  shall  for  the  space 
of  one  calendar  month  from  the  service 
hereof  neglect  or  refose  to  comply  with 
this  notice,  or  to  perform,  execute  and 
complete  the  works  hereby  required  to  be 
executed,  or  any  of  them,  to  the  satisfac- 
tion of  the  said  local  board  or  their  sur- 
veyor, the  said  local  board  will,  in  pur- 
Boanoe  of  the  statutes  in  that  behalf  made 
and  provided,  proceed  to  execute,  finish 
and  complete  the  same  at  your  expense. 
And  the  said  local  board  will  therenpon 
also  proceed  to  declare  all  costs,  charges 
and  expenses  paid,  expended  or  incurred 
by  them  in  oonseqaence  of  sach  your 
neglect  or  default,  to  be  private  improve- 
ment expenses,  and  to  enforce  payment 
according  to  law." 

The  said  Thomas  Edward  Hammerton 
took  no  steps  in  order  to  comply  with  the 
notice  in  his  lifetime,  and  he  died  on  the 
25th  of  Augast,  1875,  having  appointed 
the  appellants  trustees  and  executors  of 
his  will,  and  having  devised  to  them  as 
such  trustees  the  said  property  fronting 
to,  adjoining  or  abutting  upon  Under- 
bank  as  aforesaid. 

On  the  1st  of  Augast,  1875,  the  re- 
spondents proceeded  to  sewer  the  street 
mentioned  in  the  notice,  and  they  com- 
pleted the  works  in  January,  1876. 

On  the  14th  of  February,  1876,  a  notice 
purporting  to  be  given  under  the  Pablio 
Health  Act,  1875  (38  <fc  39  Vict.  c.  55), 
8.  150,  was  by  order  of  the  board  served 
npon  the  appellants,  requiring  them  to 
level,  pave,  flag  and  channel  the  said 
street  called  Underbank.      [The  notice 
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was  similar  in  terms  to  the  one  of  March, 
1875,  8upraS\ 

The  appellants  did  not  comply  with  the 
notice  of  the  14th  of  February,  1876, 
whereupon  the  respondents  proceeded  to 
execute  the  works,  and  they  completed 
the  same  prior  to  the  4th  of  June,  1877. 

In  executing  the  works  comprised  in 
the  notice  of  the  17th  of  March,  1875, 
and  the  14th  of  February,  1876,  the 
respondents  inoorred  expenses  amounting 
to  386Z.  18«.  2(2. 

On  the  4th  of  June,  1877,  a  notice  of 
apportionment  was  made  and  served  on 
the  appellants  as  such  trostees  and  execu- 
tors as  aforesaid  purporting  to  apportion 
their  share  at  the  sum  of  113Z.  16f.  8cl., 
being  the  amount  sought  to  be  recovered 
by  the  respondents,  exclusive  of  the  sum 
of  61Z.  49.  9d. 

On  the  3rd  of  September,  1877,  the 
appellants  by  notice  disputed  their  lia- 
bility to  pay  the  apportioned  amount,  and 
in  the  same  month  a  notice  was  duly 
served  upon  them  requiring  payment  of 
the  said  sam. 

On  the  26th  of  April,  1879,  the  respon- 
dents gave  proper  notice  to  the  appellants 
of  the  appointment  of  an  arbitoitor  on 
their  behalf  touching  the  apportionment 
of  the  proportion  of  the  said  sum  of 
386Z.  18a.  2i.  to  be  paid  by  the  appellants 
in  respect  of  the  said  works  performed 
by  the  respondents. 

The  appellants  did  not  appoint  an  arbi- 
trator on  their  behalf  according  to  the 
requirements  of  the  Public  Health  Act, 
1875,  nor  make  any  objection  to  the 
validity  of  the  appointment  by  the  re- 
spondents. 

On  the  19th  of  June,  1879,  the  arbi- 
trator made  his  award,  and  awarded  that 
there  was  due  from  the  appellants  to  the 
respondents,  as  their  proportion  of  the 
cost  of  the  works,  113Z.  16«.  8(2.,  and 
ordered  that  the  appeUants  should  bear 
the  costs  of  the  reference,  which  were 
taxed  at  61Z.  4«.  9(Z.  Neither  the  appel- 
lants nor  any  witnesses  on  their  behalf 
attended  the  reference. 

On  the  5th  of  September,  1879,  pay- 
ment of  the  said  sums  of  113Z.  16«.  m. 
and  61Z.  49.  9(Z.  was  demanded  from  the 
appellants,  who  refused  to  pay  the  same. 
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At  the  hearing  before  the  Justices  the 
respondents  contended  that  by  section 
180  of  the  Pablic  Health  Act,  1875,  the 
award,  which  was  duly  made,  was  final 
against  the  appellants. 

The  appellants,  inter  alia  (1),  objected 
that  the  notice  of  the  17th  of  March, 
1875,  and  the  14th  of  Febroarj,  1876, 
were  invalidated  by  the  notice  with  which 
the  same  concluded  by  reason  of  its  being 
made  thereby  to  depart  from  the  Form  G, 
in  the  Public  Health  Act,  1875,  or  that, 
if  not,  the  respondents  must  be  taken  to 
have  executed  the  works  upon  the  footing 
of  charging  them  as  private  improvement 
expenses,  and  therefore  that  they  could 
not  maintain  their  present  demand,  which 
was  founded  upon  a  totally  different  pro- 
cedure. 

The  Justices  overruled  the  objection, 
and  made  an  order  upon  the  appellants 
for  the  payment  of  the  sums  of  llSl, 
168.  Sd,  and  61^  4$.  9d, ;  and  the  question 
for  the  opinion  of  the  Court  was,  whether 
they  were  right  in  so  doing  (2). 


(1)  Other  objections  were  raised  bj  the  appel- 
lants, but  they  were  not  argued. 

(2)  The  69th  section  of  the  Public  Health  Act, 
1848,  under  which  the  first  notice  was  given,  is,  so 
far  as  material,  identical  with  the  150th  section 
of  the  Pablic  Health  Act,  1875  (38  &  39  Vict.  c. 
55),  which  repealed  the  former  Act.  The  Act  of 
1875,  section  150,  provides  that,  "where  any 
street  within  any  urban  district  (not  being  a  high- 
way repairable  by  the  inhabitants  at  large),  or  the 
carriage-way,  footway  or  any  other  part  of  such 
street,  is  not  sewered,  levelled,  paved,  metalled, 
flagged,  channelled  and  made  good,  or  is  not 
lighted  to  the  satisfaction  of  the  urban  authority, 
such  authority  may,  by  notice  addressed  to  the 
respective  owners  or  occupiers  of  the  premises 
fronting,  adjoining  or  abutting  on  such  parts 
thereof  as  may  require  to  be  sewered,  levelled, 
paved,  metalled,  flagged  or  channelled,  or  to  be 
lighted,  require  them  to  sewer,  level,  pave,  metal, 
flag,  chnnnel,  or  make  good  or  to  provide  proper 
means  for  lighting  the  same  within  a  time  to  be 
specified  in  the  notice.  ...  If  such  notice  is 
not  complied  with,  the  urban  authority  may,  if 
they  think  fit,  execute  the  works  mentioned  or 
referred  to  therein  ;  and  may  recover  in  a  sum- 
mary manner  the  expenses  incurred  by  them  in  so 
doing  from  tlie  owners  in  default,  according  to  the 
frontage  of  their  respective  premises,  and  in  such 
proportion  as  is  settled  by  the  surveyor  of  the 
urban  authority,  or  (in  case  of  dispute)  by  arbi- 
tration in  manner  provided  by  this  Act ;  or  the 
urban  authority  may  by  order  declare  the  expenses 
to  incurred  to  be  private  improvement  expenses." 


Gave  (Forbes  with  him),  for  the  appel- 
lants.— The  respondents  have  given  no- 
tices purporting  to  be  issued  under  11  & 
12  Vict.  c.  63.  s.  69,  and  38  &  39  Vict, 
c.  55.  s.  150,  which  contain  substantially 
the  same  provisions.  The  last-mentioned 
section  contains  a  form  applicable  to  the 
present  circumstances — see  Schedule  3, 
Form  G.  There  are  really  two  distinct 
forms  of  procedure  for  the  recovery  of 
such  moneys  as  these  :  first,  by  summary 
proceedings  before  Justices ;  secondly,  by 
declaring  them  to  be  private  improve- 
ment expenses,  end  following  the  ma- 
chinery provided  by  the  statute.  Here 
the  notices  given  were  bad  by  the  con- 
cluding notice,  which  was  a  departure 
from  the  Form  G ;  and  if  not  iMbd,  the 
effect  of  the  notices  is,  that  the  respon- 
dents must  be  taken  to  have  elected  to 
execute  the  necessary  works  upon  the 
footing  of  charging  them  as  private  im- 
provement expenses,  and  so  they  are 
bound  by  the  notice,  and  cannot  recover 
these  moneys  by  summary  procedure. 

Edward  Glarke  and  Olen,  for  the  re- 
spondents.— The  addition  of  the  conclud- 
ing notice  is  mere  surplusage,  and  does 
not  amount  to  an  election.  Even  if  the 
expenses  incurred  must  be  considered  as 
private  improvement  expenses,  it  was 
entirely  at  the  option  of  the  local  board 
whether  they  would  recover  them  by  a 
rate. 

By  section  213,  "whenever  an  urban  authority 
have  incurred  or  become  liable  to  any  expenses 
which  by  this  Act  are,  or  by  such  authority  may 
be  declared  to  be,  private  improvement  expenses, 
such  authority  may,  if  they  think  fit,  make  and 
levy  on  the  occupier  of  the  premises  in  respect 
of  which  the  expenses  have  been  incurred,  in 
addition  to  all  other  rates,  a  rate  or  rates  to  be 
called  private  improvement  rates,  of  such  amount 
as  will  be  sufficient  to  discharge  such  expenees, 
together  with  interest  thereon,  at  a  rate  not  ex- 
ceeding five  pounds  per  cent,  per  annum,  in  such 
period,  not  exceeding  thirty  years,  as  the  nrban 
authority  may  in  each  case  determine.  Provided 
that  whenever  any  premises  in  respect  of  which 
any  private  improvement  rate  is  made  become  un- 
occupied before  the  expiration  of  the  period  for 
which  the  rate  was  made,  or  before  the  same  is 
fully  paid  off,  such  rate  shall  become  a  charge  on 
and  be  paid  by  the  owner  for  the  time  being  of  the 
premises  so  long  as  the  same  continue  to  be  un- 
occupied." Sections  214,  216  and  240  contain 
certain  provisions  in  favour  of  owners  as  regards 
the  payment  of  private  impzovement  expenses. 
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Manistt,  J. — I  think  that   onr  judg- 
ment mnst  be  in  favoar  of  the  appellants. 
Under  the  Pablic  Health  Act,  1848,  no 
form  was  given ;  but  section  150  of  the  Act 
of  1875  is  sabstantiallj  the  same  as  sec- 
tion 69  of  the  older  Act,  the  only  difference 
being  that  in  the  later  Act  a  form  is 
given — a  difference  which,  in  my  judg- 
ment, in  no  way  affects  the  qnestion. 
Here  the  local  board  gave  the  appellants 
a  notice  requiring  certain  work  to  be 
done,  and  specifying  that  if  such  work  was 
not  done  within  a  prescribed  time  the 
board  would  execute  themselves  the  neces- 
sary works,  and  declare  that  the  expenses 
incurred  should  be  "  private  improvement 
expenses."  Now,  the  150th  section  of  the 
Act  of  1875  draws  a  clear  distinction  be- 
tween the  two  modes  of  procedure  :  the 
second  is  an  alternative  of  the  first,  but 
does  not '  enable  a  board  to  go  before  the 
magistrates  at  all,  or  to  recover  private 
improvement    expenses   in  a    summary 
manner.     All  they  can  do  is  to  adopt  the 
procedure  laid  down  in  the  218th  and  two 
following  sections,  or  else  to  adopt  the 
procedure  prescribed  in  the   240th  sec- 
tion.    Either  of  these  two  modes  of  pro- 
cedure give  important  and   substantial 
advantages  to  an  owner.    I  am  of  opinion 
that  the  local  board  were  bound  by  the 
notice  they  have  given,  and  that  it  was 
not  afterwards  in  their  power  to  with- 
draw from  the  owners  the  benefit  offered. 
Ckinsequently,  I  think  that  the  order  of 
the  Justices  must  be  rescinded. 

Stephen,  J. — I  am  of  the  same  opiuion. 
The  local  board  gave  to  the  appellants  cer- 
taiu  notices  under  the  Public  Health  Act, 
requiring  certain  works  to  be  executed, 
and  stating  that  if  such  works  were  not 
executed  within  a  prescribed  period  to  the 
satisfaction  of  the  local  board,  they  would 
execute  the  same  themselves  at  the  ap- 
pellants' expense.  Each  notice  continued 
and  concluded  thus :  "  And  the  said 
local  board  will  thereupon  also  proceed  to 
declare  all  costs,  charges  and  expenses 
paid,  expended  or  incurred  by  them  in 
consequence  of  such  neglect  or  default, 
to  be  private  improvement  expenses,  and 
to  enforce  payment  according  to  law." 

Now,  this  was  the  notice  they  gave. 
Let  us  now  consider  its  effect,  and  whether 
it  was  a  valid  notice.     The  section  under 
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which  the  notice  was  given  was  the  150th 
section  of  the  Public  Health  Act,  whicji 
does  not  differ  from  the  earlier  Act,  ex- 
cept in  a  matter  not  essential  to  the  pre- 
sent enquiry.     The  150th  section  permits 
the  urban  authority,  in  certain  cases,  to 
give  notice  to  the  respective  owners  or 
occupiers  of  premises  fronting,  adjoining 
or  abutting  on  parts  of  streets  which  in 
the  judgment  of  such  urban  authority 
require  to  be  sewered,  requiring  them  to 
do  what  is  necessary  within  a  time  to  be 
specified  in  the  notice.     The  section  thus 
continues :  ''  If  such  notice  is  not  com- 
plied with,  the  urban  authority  may,  if 
they  think  fit,  execute  the  works  men- 
tioned or  referred  to  therein ;  and  may 
recover  in  a  summary  manner  the  ex- 
penses incurred  by  them  in  so  doing  from 
the  owners  in  default,  according  to  the 
frontage    of  their    respective  premises, 
and  in  such  proportion  as  is  settled  by 
the  surveyor  of  the  urban  authority,  or 
(in   case   of  dispute)  by  arbitration   in 
manner  provided  by  this  Act ;  or  the  urban 
authority  may  by  order  declare  the  ex- 
penses so    incurred    to  be  private  im- 
provement expenses."     Now,  the  150th 
section  makes    it   imperative    that    the 
notice  should  have  been  given  to  sewer 
the   street.     But  the  notice  which  was 
given  does  not  require  the  appellants  to 
sewer  the  street  in  absolute  terms.     It 
merely  says,  '*You,  the  appellants,  are 
to  sewer  the  street,  and  if  you  do  not, 
we   shall    treat    the   expenses    incurred 
as  private  improvement  expenses."     Afr. 
Clarke,  in  his  clear  argument,  contended 
that  the  latter  portion  was  altogether 
nugatory ;  but  to  treat  it  as  being  of  no 
effect  would,  in  my  judgment,  be  alto- 
gether inequitable.     There  are  two  dis- 
tinct modes  of  procedure  laid  down  in  the 
statute  for  the  recovery  of  the  expenses : 
the  first  mode  is  by  summary  procedure; 
the  second  is  by  declaring  the  expenses 
incurred  to  be  private  improvement  ex- 
penses, which  may  be  recovered  either 
by  means  of  a  rate  or  a  rent-charge ;  but 
in  either  of  the  latter  cases  the  owuer  is 
placed  in  the  advantageous  position   of 
being  saved  one-fourth  of  the  cost.     The 
notice  given  was  not,  in  my  judgment, 
such  as  was  required  by  the  statute,  or, 
if  it  was,  it  contained  terms  which  estop 
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the  board  from  taking  steps  contrary  to 
their  deolared  intention.  In  either  point 
of  Tiew  the  proceedings  taken  were,  in 
my  judgment,  void,  and  the  objections 
raised  to  them  mnst  therefore  prevail. 

Judgment  for  appeilanta. 


Solieiton — G-eare  &  Son,  agents  for  Kewbould 
&  Gould,  Sheffield,  for  appellants;  Home  & 
Hunter,  agents  for  Thos.  Chorlton,  Manchester, 
for  respondents. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

fGBAiNGBB  (appellant)  v.  atnslet 
1880.    J     AND  ANOTHEB  (respondents). 
Nov.  29.  I  BBOMLET    (appeUant)    y.    tams 
(^  (respondent). 

Employers  and  Workmen  Act^  1875  (38 
^  39  Viet.  e.  90),  ss.  3  and  lO^Definition 
Olause'^Sub-  workmen. 

The  respondents  were  earthenware  m^inu' 
factwrers.  The  appellant  was  in  their 
employ  as  a  *^  potters^  print^^^*  and  by  the 
custom  of  the  Wade  he  found  his  own 
"  transferrer** — that  iSy  an  assistant,  with- 
out whom  the  potters*  printer  was  uiuible  to 
perform  his  work.  The  respondents  having 
made  a  reduction  in  the  wages  of  persons 
in  their  employ,  the  appellant  consented 
to  work  at  the  reduced  rate,  and  presented 
himself  each  day  at  the  works  ready  to  con- 
tinue  nis  employment,  hut  he  was  unable  to 
work  owing  to  the  absence  of  his  trans^ 
ferrer,  who  refused  to  work  at  the  reduced 
wages.  The  appellant  was  thereupon  sum- 
m/med  under  the  Employers  and  Workmen 
Act,  1875, /or  ahseniing  himself  frotn  his 
employment,  and,  in  exercise  of  the  summary 
jurisdiction  conferred  by  section  4,  the  ma^ 
gistrate  ordered  him  to  pay  damages  to  the 
respondents : — Held,  that  the  facts  amounted 
to  a  dispute  under  the  Act  between  an  em* 
ployer  and  a  workman,  thai  the  appellant 
was  a  workman  within  the  meaning  of  the 
Act,  and  thai  the  summons  could  therefore, 
by  section  4,  be  heard  and  determined  by  a 
Court  of  summary  jurisdiction. 

Special  Gases  stated  by  the  stipendiary 
magistrate  for  the  boroagh  of  Btoke- 
npon-Trent»  under  38  &  39  Yict.  c.  90, 


and  20  &  21  Vict.  c.  43,  by  way  of  appeal 
from  his  decision,  ordering  the  appellant 
to  pay  damages  to  the  respondents. 

GRAIKOEB^t;.  AtNSLET. 

The  appellant  was  summoned  under 
the  Employers  and  Workmen  Act,  1875, 
for  absentmg  himself  from  the  respon- 
dents' employment  (1).  The  respondents 
were  earthenware  manufacturers  at  Lon^- 
ton,  and  the  appellant  was  in  their 
employ  as  a  potters'  printer,  overlooker 
and  mixer,  he  having,  besides  attending 
to  his  own  work,  to  overlook  and  super- 
intend the  work  of  the  other  potters' 
printers  in  the  employ  of  the  respon- 
dents. 

The  custom  in  the  potteiy  trade  is  to 
contract  to  work  from  Martinmas  to 
Martinmas,  subject  to  a  month's  notice 
on- either  side  for  determining  the  con- 
tract. The  appellant  had  been  in  the 
employ  of  the  respondents  about  two 
years  prior  to  Martinmas,  1879. 

Prior  to  Martinmas,  1879,  the  respon- 
dents put  up  notices  on  their  works  that 
from  the  Martinmas  then  approaching 
they  should  make  a  reduction  in  their 
workmen's  prices  of  ten  per  cent.  No 
fresh  arrangement  or  contract  was  en- 
tered  into  by  the  appellant,  but  he  con- 
tinned  to  work  after  Martinmas  last  on 
the  same  terms  as  before.  The  ques- 
tion of  redaction  in  workmen's  wages 

(1)  38  &  89  Vict.  e.  90.  s.  3:  "In  any  pro- 
ceeiding  before  a  Gonnty  Court,  in  relation  to  any 
dispute  between  an  employer  and  a  workman, 
arising  out  of  or  incidental  to  their  relation  as 
such  (which  dispute  is  hereinafter  referred  to  as  a 
dispute  under  this  Act),  the  Ck>art  may,  in  addi- 
tion to  any  jurisdiction  it  might  have  exercised  if 
this  Act  had  not  passed,  exercise  all  or  any  of  the 
following  powers. 

Section  4 :  "  A  dispute  under  the  Act  betvaen  an 
employer  and  a  workman  may  be  heard  an^^de- 
termined  by  a  Court  of  summary  Jurisdiction,  and 
such  Court,  for  the  purposes  of  this  Act,  shall  be 
deemed  to  be  a  Court  of  civil  jurisdiction,  and  in 
a  proceeding  in  relation  to  any  such  dispute  the 
Court  may  order  payment  of  any  sum  which  it 
may  find  to  be  due  as  wages  or  damages,  or  other- 
wise, and  may  exercise  all  or  any  of  the  powers  by 
this  Act  conferred  on  a  County  Court :  Proyided 
that  in  any  proceeding  in  relation  to  any  such 
dispute  the  Court  of  summary  jurisdiction  (1) 
shall  not  exercise  any  jurisdiction  where  the 
amount  claimed  exceeds  ten  pounds.  .  .  /' 
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was  snbmiMed  to  arbitration,  and  some 
time  afler  MartinmaB  the  arbitrator  gave 
his  award,  redncing  wages  eight  and  a 
quarter  per  cent. 

The  appeUant  went  on  working  after 
the  redaction  in  wages,  without  any 
fresh  arrangement,  until  the  15th  of 
December,  1879,  ^e  day  on  which  he 
absented  himself  from  the  employment 
of  the  respondents. 

It  was  asserted  by  the  appeUant  that 
in  the  pottery  trade  it  is  impossible 
for  the  printer  to  do  his  work  without 
the  aid  of  another  person  called  a  trans- 
ferrer. The  transferrer  is  generally  a 
woman ;  in  most  cases,  as  in  this  case 
especially,  the  printer  finds  his  own 
transferrer. 

On  the  15th  of  December,  1879,  the 
transferrer  who  had  been  engaged  by 
the  appellant^  and  who  worked  with  him, 
together  with  the  transferrers  of  the 
other  printers  in  the  employ  of  the  re- 
spondents, haying  preyiously  giyen  a 
week's  notice,  declined  to  work  any 
longer  at  the  reduced  rate  of  wages,  and 
went  out  on  strike. 

The  defendant  regularly  each  day 
presented  himself  at  the  works  of  the 
respondents,  ready  to  work,  but  was  un- 
able to  do  so  in  consequence  of  the  strike 
of  the  transferrers. 

The  magistrate  decided  that  the 
appellant  was  a  workman  within  the 
meaning  of  section  10  of  the  said  Act 
(2),  and  that  there  was  an  implied 
yiJid  contract  to  work,  subject  to  a 
month's  notice  being  giyen  on  either 
side;  that  as  the  appellant  had  entered 
into  a  contract  with  the  respondents  to 
do  certain  work  on  the  terms  of  a  month's 
notice,  and  had  entered  into  a  contract 

(2)  Bj  the  deftnition  clause  (Bection  10)  of  the 
Employen  and  Workmen  Act  (38  &  30  Vict, 
c.  90\  it  is  enacted  that  **  the  expression  *  work- 
man does  not  include  a  domestic  or  menial  ser- 
rant ;  but,  Bare  as  aforesaid,  means  any  person 
who,  being  a  labourer,  serrant  in  husbandry, 
joameyman,  aitiftcer,  handicraftsman,  miner  or 
otherwise  engaged  in  mannal  labour,  whether 
under  the  age  of  twenty-one  years  or  above  that 
age,  has  entered  into  or  works  under  a  contract 
with  an  employer,  whether  the  contract  be  made 
before  or  after  the  passing  of  this  Act,  be  express 
or  implied,  oral  or  in  writing,  and  be  a  contract 
of  seryiee  or  a  contract  personally  to  execute  any 
woi^  or  labour." 
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with  the  transferrers,  on  whom  he  was, 
according  to  his  own  statement,  depen- 
dent, that  thoj  shonld  work  for  and  with 
l^im  on  the  terms  that  thej  might  termi- 
nate tlieir  engagement  withont  similar 
notice,  the  injury  to  the  respondents  was 
wholly  caused  by  the  appellant  in  not 
taking  care  when  he  engaged  his  trans- 
ferrers to  stipulate  for  the  same  length  of 
notice  from  them  as  he  himself  was  under 
from  the  respondents.  The  magistrate 
therefore  decided  in  fayour  of  the  re- 
spondents, and  awarded  damages  and 
costs  to  be  paid  to  them  by  the  appellant. 
The  questions  of  law  upon  which  the 
case  is  stated  for  the  opinion  of  the 
Court  are — whether  the  appellant  was 
a  workman  within  the  meaning  of  the 
said  Act ;  and,  if  so,  whether  there  was 
an  implied  valid  contract  to  work  from 
Martinmas,  1879,  to  Martinmas,  1880, 
subject  to  a  monthly  notice ;  and,  if  so, 
whether,  as  the  appellant  had  engaged 
his  own  transferrers,  and  could  have 
made  his  own  arrangements  with  them 
as  to  notice,  he  was  liable  in  damages  for 
a  breach  of  contract  caused  by  the  trans- 
ferrers' refusal  to  work,  although  he  (the 
appellant)  was  willing  to  do  so. 

Bromlet  v.  Tams. 

The  facts  in  this  case  were  substan- 
tially the  same.  The  questions  of  law 
involved  were  identical,  and  the  two 
cases  were  disposed  of  by  one  judgment. 

Hopwood  (with  him  W.  B,  Wright) ,  for 
the  appellant  Grainger ;  and  Darling,  for 
the  appellant  Bromley. — The  case  is  not 
within  the  Act.  Tne  jurisdiction  con- 
^ferred  by  section  4  is  limited  to  a  dispute 
''^between  employer  and  workmen.  That 
section  and  section  10,  defining  a  work- 
man within  the  Act,  shew  that  the  Act 
applies  merely  to  individual  service,  and 
that  the  Legislature  intended  only  to  deal 
with  cases  where  the  workman  was  subject 
to  imprisonment. 

[Lopes,  J. — Would  a  working  builder 
who  employs  hodmen  under  mm  be  a 
workman  within  the  Act  ?] 

It  is  submitted  not :  he  would  be  a  con- 
tractor, as  is  the  appellant,  and  not  a 
workman  within  the  meaning  of  the  Act ; 
he  would  not  contract    *' personally  to 
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execute  "  the  work.  The  failure  of  the 
trausfeners  to  attend  was  caused  bj  the 
reduction  of  wages  by  the  employer,  and 
not  by  any  default  of  the  appellant. 

B086,  for  the  respondents. — It  would  be 
no  answer  to  an  action  for  the  defendant 
to  say  that  his  transferrers  failed  him. 
He  should  have  provided  against  such  a 
contingency*— 0W%  on  OowtrcLcU  (3). 
Workmen  were  formerly  subject  to  im- 
prisonment for  breach  of  contract,  whereas 
masters  were  not  (4).  It  was  to  alter 
this  state  of  the  law  that  38  d;  39  Vict. 
o.  90  was  passed.  The  Legislature  could 
not  have  intended  to  exclude  from  the 
Act  the  large  classes  of  workmen  who 
are  aided  in  their  work  by  assistants 
whom  they  themselves  engage  and  pay 
as  in  the  present  case.  Sinful  workmen 
in  a  large  number  of  trades  employ  sub- 
ordinate. The  potter  printer  is  engaged 
in  '* manual  labour"  under  *'a  contract 
of  service  "  or  "  a  contract  personally  to 
execute  "  the  work,  notwithstanding  that 
he  has  to  employ  a  transferrer.  The  word 
'^  personally "  was  probably  inserted  be- 
cause it  cud  not  appear  in  the  corre- 
sponding definition  clause  in  the  preceding 
Act.  The  object  of  section  10  is  to 
indicate  the  labouring  classes  as  distin- 
guished from  domestic  servants,  clerks, 
shopmen  and  others. 

Hopwoodf  in  reply. 

LiKDLET,  J. — I  am  of  opinion  that  our 
judgment  must  be  for  the  respondents. 
The  questions  for  our  determination — 
which  are  the  same  in  both  cases — are, 
first,  whether  the  dispute  was  one  within 
the  meaning  of  the  Act;  and  secondly, 
whether  the  disputants  were  persons 
within  the  meaning  of  the  Act. 

Section  3  defines  a  dispute  under  the 
Act  to  be  any  dispute  between  an  em- 
ployer and  a  workman  arising  out  of  or 
incidental  to  their  relation  as  such  ;  and 
one  can  hardly  see  under  what  circum- 
stances the  dispute  stated  in  this  present 
case  could  be  said  not  to  be  a  dispute 
within  the  words  of  that  section :  it 
clearly  arose  out  of  and  was  incidental 
to  the  relation  of  employer  and  workman, 

(3}  llthed.  p.  667. 

(4)  Muster  and  Servant  Act,  1867  (30  &  31 
Tict.  c.  HI). 


and  it  appears  to  me  impossible  to  say  it 
was  not  mlly  within  section  3. 

It  has  been  contended  that  the  appel- 
lant was  not  a  workman  within  the 
definition  given  in  section  10,  and  that 
that  section  does  not  extend  to  anyone 
who  by  custom  or  otherwise  has  to  employ 
people  to  do  his  work.  I  do  not  say  that 
the  definition  clause  applies  to  all  employ- 
ments in  the  nature  of  "sub-contracts,  but 
it  is  a  different  matter  to  hold  that  a 
workman  employed  on  manual  labour, 
who  by  custom  employs  others,  is  not  a 
workman  within  the  meaning  of  section 
10.  In  the  present  case  the  appellant  is 
employed  in  manual  labour,  and  I  cannot 
see  how  he  foils  to  come  within  the  section. 
What  the  meaning  of  the  antithesis  may 
be  it  is  not  necessary  to  decide;  but  I 
should  think  if  a  person  were  to  be  em- 
ployed to  work  for  a  month  or  a  week  he 
would  be  employed  under  a  contract  of 
service,  and  if  he  were  employed  to  dig  a 
drain  he  would  be  employed  under  a  con- 
tract personally  to  execute  work  or  labour. 
The  criterion  is  manual  labour,  and  I 
see  no  reason  to  place  a  narrow  construc- 
tion on  the  Act  if  one  can  help  it.  I  am 
of  opinion  that  this  case  is  clearly  within 
the  Act,  and  that  the  decision  of  the 
magistrate  was  right  and  should  be 
affirmed. 

LoPBS,  J. — ^We  have  first  to  decide  if 
this  is  a  dispute  within  the  Act;  and, 
secondly,  whether  the  appellants  are 
workmen  within  the  meaning  of  the  Act. 
The  first  point  was  hardly  seriously  con- 
tended, and  I  do  not  therefore  say  more 
than  that  I  agree  with  my  brother  Lind- 
ley  that  it  should  be  decided  in  fii>vour  of 
the  respondents. 

The  more  material  question  is,  whether 
the  appeUants  are  workmen  within  the 
meaning  of  the  Act.  It  has  been  con- 
tended that  the  definition  of  workman,  as 
set  out  in  section  10,  only  applies  where 
the  work  is  to  be  personally  performed  by 
the  person  employed,  and  not  when  that 
person  employs  others;  or,  as  in  the 
illustration  put  to  the  appellants'  counsel 
in  the  course  of  the  argument*,  it  is  not 
to  apply  to  the  case  of  employment  of  a 
workman  builder  who  employs  hodmen 
under  him.  I  think  this  would  be  too 
narrow  a  construction  of  the  Act. 
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I  deaire  to  say  noihing  as  to  the  case 
of  a  workman  employing  oihers  nnder  a 
separata  contract,  and  I  do  not  think  it 
necessary  to  decide  the  meaning  of  the 
words  '*  contract  of  service  or  a  contract 
personally  to  execateany  work  or  labour ;  '* 
bat  I  shonld  say  that  the  former  employ- 
ment wonld  apply  to  the  case  of  an 
employment  for  a  certain  time  and  the 
latter  to  an  employment  for  the  per- 
formance of  some  specific  work.  I  agree 
that  the  decision  ik  the  magistrate  was 
right  and  shonld  be  affirmed. 

JuAgmeni  for  respondent.    Leave  to 
appeal  refused. 


Solidton  —  Llevellpi  &  Aekiillj  ag»nte  for 
lieweUyn  ^  Acknll,  ToiiBtaU,  for  appellant  in 
Grainger  y.  AynaUy  ^  Co*  \  Ford  &  Foid,  agenta 
for  G.  7.  Welch,  Longton,  for  respondenta. 
Parkina  &  Peny,  agenta  for  Sword,  Hanley,  for 
appellant  in  Bromley  y.  Tarns;  Ford  &  Ford, 
agenta  for  C.  J.  Welch,  Longton,  for  reapondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881  fPLOMEBGATB    TJKIOV    (appeU 

March  25.  i      ^)  ^;  ™  ^^^  ^'^^ 
^^  L     (respondents). 

Poor — SetOement — Residence  for  Three 
Tears—''  Parish  "—39  ^  40  Viet.  c.  61. 
«.  34 

Bestdenee  for  three  years  parity  in  one 
parish  and  partly  in  another  unthin  t?ie 
same  union  does  not  coitfer  a  settlement  on 
a  pauper  under  section  34  of  39  ^  40  Vict, 
c.  61,  which  applies  to  persons  residing  for 
three  years  in  any  ''parish.'* 

Case  stated  at  the  quarter  sesaioxiB  for 
Essex,  in  an  appeal  from  an  order  of 
Jiutioes,  dated  the  25th  of  Febmarj, 
1880,  for  the  removal  of  Elizabeth  New- 
son  and  her  fire  children  from  the  West 
Ham  Union  to  the  Plomesgate  Union,  as 
last  legally  settled  in  the  parish  of  Fram- 
lingham,  m  that  union. 

Elisabeth  Newson  was  bom  out  of 
wedlook  in  the  parish  of  Framlingham. 
From  September,  1874^  she  resided  for 
two  jears  and  five  months  in  the  parish 


of  Bnlwell,  Nottinghamshire,  in  the  Bas- 
ford  Union ;  she  wen  lived  for  one  year 
and  eight  months  in  the  parish  of  Basford 
in  the  same  nnion,  and  she  then  returned 
to  the  parish  of  Bnlwell,  where  she  re« 
mained  until  Michaelmas,  1879.  She 
thus  resided  in  the  Basford  Union  for 
upwards  of  three  years — that  is,  from 
September,  1874,  to  November,  1879 — in 
such  manner  and  under  such  circum- 
stances as  would,  in  accordance  with  the 
several  statutes  in  that  behalf,  render  her 
irremovable. 

K  the  Court  were  of  opinion  that  the 
residence  in  the  parishes  of  Bulwell  and 
Basford  constituted  a  settlement  within 
the  meaning  of  39  &  40  Vict.  c.  61.  s.  34, 
the  order  of  removal  and  order  of  quarter 
sessions  were  to  be  quashed. 

PhUbriek  and  Woollett^  for  the  respon- 
dents.—The  39  &  40  Yict.  c.  61.  s.  34  is 
as  follows :  "  Where  any  person  shall 
have  resided  for  the  term  of  three  years 
in  any  parish,  in  such  manner  and  under 
such  circumstances  in  each  of  such  years, 
as  would,  in  accordance  with  the  several 
statutes  in  that  behalf,  render  him  irre- 
movable, he  shall  be  deemed  to  be  settled 
therein  until  he  shall  acquire  a  settlement 
in  some  other  parish  by  a  like  residence 
or  otherwise."  The  pauper  in  question 
is  not  settled  in  and  did  not  reside  for 
three  years  in  *'  any  parish."  She  resided 
in  two  different  parishes.  The  parishes 
were  in  the  same  union,  but  the  statute 
does  not  say  "  union."  The  parish  was 
the  local  unit  of  the  law  of  settlement, 
and  so  remains,  although  unions  have 
been  established  for  purposes  of  adminis- 
tration. It  is  true  that  by  24  &  25  Yict. 
c.  55.  s.  1,  residence  in  any  part  of  a 
union  confers  a  status  of  irremovability, 
but  by  9  ft  10  Yict.  c.  66.  s.  5,  the  acquisi- 
tion of  a  settlement  by  reason  of  exemp- 
tion from  liability  to  be  removed  is  ex- 
pressly negatived ;  and  also  by  section  13 
of  the  Union  Chargeability  Act,  1865  (28 
A  29  Yict.  c.  79).  They  cited  Westbury. 
on-Sevem  v.  Barrow'in-Fumess  (1)  and 
The  Brampton  Union  v.  The  Carlisle  Union 

(2). 

T.  Atkinson^  for  the  appellants. — The 

(1)  47  Law  J.  Bep.  M.C.  79. 

(2)  Had.  lU. 
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PUfmesgate  Union  y.  West  Ham  Union,  Q3, 

34ih  section  of  39  &  ^  Ylct.  o.  61  most  be 
read  with  the  Ist  section  of  24  &  25  Yiot. 
0.  55.  When  so  read  "  parish  "  includes 
more  than  one  parish  in  the  same  nnion. 
He  cited  The  Qiieen  y.  BoUon-U-Sandi 
(3). 

LiNDLBT,  J. — I  am  of  opinion  that  the 
respondents  are  entitled  to  jndgment. 
The  question  raised  is  the  meaning  of  the 
word  "  parish  "  in  section  34  of  39  &  40 
Vict.  c.  61.  Two  rival  theories  have  been 
started,  one  being  that  '*  parish  "  means 
parish,  and  the  other  that  it  includes 
union.  The  Poor  Law  Amendment  Act, 
1834,  by  section  109  defines  "  parish  "  as 
*'  any  city,  ^.,  maintaining  its  own  poor, 
whe&er  parochial  or  extra-parochial.' '  It 
is,  however,  clear  that  '*  parish ''  was  not 
intended  to  include  a  union  or  agglomer- 
ation of  parishes.  The  meaning  of  the 
word  is  said  to  be  different  by  reason  of  a 
series  of  enactments  as  to  irremovability. 
Bat  these  enactments  are  expressly  pre- 
cluded firom  affecting  the  question  of  set- 
tlement. I  therefore  think  the  word 
*^  parish  "  in  this  statute  has  its  ordinary 
meaning,  and  our  judgment  most  be  for 
the  respondents. 

Mathbw,  J.,  concurred. 

Judgment  for  the  reepondenU, 

Solicitom — ^F.  E.  Hillary,  for  respondeiits ;  Kings- 
ford,  Dorman  &  Ca,  for  appellants. 


PN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.      1    THE  QUEEN  V.  THE  JUSTICES  OF 

March  8.  j  montoomertshibb. 

Poor^BaHng-^Btatute  6^7  Will  4. 
0.  96.  8.  6 — Special  Sememe — Eight  of 
Appeal  by  Asseeement  Oommiiiee  against 
Order  of  Special  Seeeuma — Union  Assessm 
ment  OommiUee  Act,  1864  (27  ^  28  Vid. 
6.  39),  8.  2. 

By  27  ^  28  Vid.  c.  39.  a.  2,  on  Aesese- 
ment  OommiUee  may,  vnih  the  consent  of 
the  guardians,  appear  as  respondents  to 
an  appeal  agadnst  a  poor^raie  made  for  a 

(3)  35  Law  J.  lUrp.  M.C.  54. 


parish  contained  in  a  wUon  to  which  the 
Union  Assessment  Oommiitee  Ad,  1862, 
applies,  ^^hui  in  the  name  of  the  guar* 
dians,  in  like  manner  and  ufith  the  same 
incidents  and  subject  to  the  same  liabilities 
and  entitled  to  the  same  remedies  andrights 
as  in  the  ease  of  persons  other  than  the 
overseers  to  whom  notice  of  appeal  may  be 
given  " : — Held,  that  an  assessment  com- 
mittee  who  had  appeared  as  respondents  at 
special  sessions,  under  the  provisions  of  27 
^  28  Vid.  c.  39.  s.  2,  were  entitled  to  appeal 
to  quarter  sessions  in  the  name  of  the  guar- 
dians  against  the  decision  of  Justices  at 
such  special  sessions. 

In  this  case  a  rule  nisi  had  been  gpranted, 
calling  upon  the  Justices  of  Montgomery- 
shire to  shew  cause  why  a  writ  of  man^ 
damus  should  not  issue,  commanding  them 
to  enter  continuances  and  try  an  appeal 
brought  by  the  assessment  committee  of 
the  Newtown  and  Llauidlas  Union  against 
an  order  under  the  hands  of  certain 
Jastices  at  special  sessions,  by  which 
they  directed  that  the  gross  estimated 
rental  of  certain  property  should  be  re- 
duced to  2002.  and  the  rateable  value  to 
170Z. 

The  material  &ct6  were  as  follows: 
On  the  15th  of  September,  1880,  the 
assessment  committee  in  question  inserted 
in  a  supplemental  valuation  list,  submitted 
to  them,  pursuant  to  the  statute  in  that 
behalf,  by  the  overseers  of  Newtown  parish 
in  the  union  of  Newtown  and  Llanidlas, 
whereby  the  gross  estimated  rental  of  a 
certain  hereditament,  known  as  the  Bo^^al 
Welsh  Warehouse,  Newtown,  was  in- 
creased to  250Z.  per  annum,  and  the  rate- 
able valae  to  212Z.  \0s. 

On  the  29th  of  September,  1880,  the 
said  assessment  committee  heard  and  de- 
cided against  an  objection  made  by  Mr. 
Pryce  Jones,  the  occupier  of  the  said 
warehouse,  and  approved  the  said  list. 

On  the  14th  of  October,  1880,  a  poor- 
rate  was  made  for  the  parish  of  Newtown 
in  aooordanoe  with  the  said  list,  and  the 
said  warehouse  was  assessed  at  the  rate- 
able value  of  212Z.  \0s. 

On  the  18ih  of  October,  1880,  notice  of 
intention  to  appeal  against  the  n^  to 
the  special  sessions,  under  ^  &7  Will.  4. 
c.  96.  s.  6,  was  served  by  the  said  Mr, 


.Vol.  50.] 

like  Quern  ▼.  JuOioeB  qf  MoiUgomeryMre,  Q^. 

Tryoe  Jones.  Notioe  of  snoh  appeal  was, 
pursuant  to  27  A  28  Vict.  o.  39.  s.  1, 
served  on  the  assessment  oommittee. 

On  the  27th  of  October,  1880,  the  as. 
sessment  oommittee  obtained  leave  from 
the  goardians  of  the  union  to  appear  as 
respondents  to  the  appeal  at  the  special 
sessions,  pursuant  to  27  A  28  Vict.  c. 
39.  s.  2. 

On  the  12th  of  November,  1880,  the 
appeal  of  Mr.  Pryce  Jones  came  on  to  be 
heard  before  the  Jastices  at  specisl  ses- 
sions, the  assessment  committee  appearing 
as  respondents  to  the  appeal  in  the  name 
of  the  guardians.  The  Justices  decided  in 
&vour  of  the  appellant,  and  ordered  the 
rate  to  be  amended  by  inducing  the  gross 
estimated  rental  to  2002.,  and  the  rateable 
value  to  1702. 

On  the  hearing  before  the  special  ses- 
sions the  churchwardens  and  overseers 
of  Newtown,  though  nominally  respon- 
dents, did  not  oppose  the  appeal  The 
appellant  himself  was  one  of  the  charch- 
wudens,  and  the  other  churchwarden 
gave  evidence  for  him  on  his  appeal. 

On  the  25th  of  November,  1880,  notice 
of  appeal  from  such  order  was,  in  the 
name  of  the  guardians  of  the  said  union, 
served  on  Mr.  Pryce  Jones,  and  was  signed 

Sthe  derk  of  the  guardians  acting  on 
eir  behalf. 

On  the  27th  of  November,  1880,  recog- 
nisanoes  to  prosecute  the  appeal  were 
duly  entered  into  by  the  clerk  of  the 
guardians  and  two  sureties,  who  were 
gnardians  of  the  union. 
On  the  8th  of  December,   1880,  the 

Siardians  pjassed  a  resolution  confirming 
e  resolution  of  the  assessment  com- 
mittee to  appeal  from  the  said  order. 

On  the  8th  of  January,  1881,  tbe  ap- 
peal came  on  for  hearing  at  tiie  Welsh- 
pool oonnly  sessions,  and  thereupon,  objec- 
tion being  taken  on  behalf  of  Mr.  Pryce 
Jones,  the  respondent  to  the  appeal,  the 
Justices  declined  to  hear  such  appeal  and 
dismissed  the  same  upon  the  ground  that 
the  appellants  had  no  right  to  appeal. 
Therenpon  the  sessions  confirmed  the 
order  of  the  Jastices,  made  at  special 
sessions,  and  ordered  the  appellants  to 
pay  the  respondents'  costs. 

A  rule  mn  for  a  writ  of  mandamus,  as 
above  stated,  was  granted  by  this  divi- 
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sion  on  the  29th  of  January,  1881,  against 
which — 

Swetenham  shewed  cause. — ^There  are 
three  objections  to  this  appeal  being 
heard.  First,  in  no  case  can  an  assess- 
ment committee  in  the  name  of  the  guar- 
dians become  appellants  in  an  appeal; 
secondly,  supposing  such  committee  can 
be  appellants  in  an  appesl,  it  was  proved 
that  the  notice  of  appeal  was  g^ven  a 
week  before  notice  had  been  sent  to  each 
guardian,  and  long  before  their  consent 
was  obtained  ;  thirdly,  the  recognisances 
required  by  the  statute  were  entered  into 
by  the  clerk  of  the  guardians  in  his  own 
name  without  their  consent. 

The  first  proposition  is,  that  no  appeal 
lies  unless  it  be  expressly  given  by  statute. 
By  6  <fc  7  WiU.  4.  c.  96.  s.  6,  the  Justices 
are  to  hold  four  special  sessions  during 
each  year  for  hearing  appeals  against  rates, 
and  their  decision  is  binding,  unless  "  the 
person  impugning  such  decisioa"  shall, 
within  fourteen  days  after  the  same  shall 
have  been  made,  cause  notice  to  be  given 
of  his  intention  of  appealing,  and  enter  into 
properrecognisances  to  try  the  cause  at  the 
ne^^  quartOT  sessions.  It  will  doubtless  be 
contended  that  the  assessment  committee 
were  enabled  to  appeal  as  parties  who 
"  impugned  the  decision  "  of  tne  Justices. 
But  the  question  is,  Who,  at  the  time  of 
the  passing  of  6  A  7  Will.  4.  c.  96,  were 
the  persons  who  could  appeal  under  that 
statute  ?  The  statute  6  d;  7  WilL  4.  c.  96. 
s.  6  for  the  first  time  created  a  Court  of 
special  sessions  for  the  purpose  of  hearing 
and  determining  appeals  against  a  rate. 
The  section  is  first  put  in  motion  by  a 
''  person  agg^eved,"  and  the  process  he 
was  obliged  to  adopt  in  the  first  place 
was  to  give  notice  to  the  chorchwaidens 
and  overseers  stating  in  that  notice  the 
different  objections  he  had  to  the  rate,  so 
that  they  might  be  informed  upon  it,  and 
be  prepared  to  meet  it.  (See  43  Eliz.  c.  2. 
s.  6,  and  17  Geo.  2.  c.  38.  s.  4.^  The 
churchwardens  and  overseers  who  are 
authorised  to  make  the  rate  must  neces- 
sarily be  the  respondents  to  the  appeal 
under  6  ft  7  Will.  4.  c.  96.  s.  6 ;  and  they 
were  the  only  persons  who  could  impugn 
the  decision  of  the  Jastices  at  special 
sessions.   But  there  is  no  means  by  which 
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an  aflsessment  committee  in  the  name  of 
the  guardians  can  become  appellants 
under  6  &  7  WiU.  4.  c.  96.  s.  6.  An 
assessment  committee  can  no  doubt,  bj 
virtue  of  a  subsequent  statute  (27  A  28 
Vict.  c.  39.  s.  2)  (1),  become  respon- 
dents in  an  appeal,  but  they  cannot  take 
the  initiative  &  the  manner  which  they 
have  attempted  to  do.  It  will  be  con- 
tended that  inasmuch  as  the  assessment 
committee  could  be  respondents  to  the 
appeal  at  special  sessions,  they  were 
necessarily  entitled  to  impugn  the  deci- 
sion of  the  Justices.  But  though  they 
are  allowed  to  be  respondents  for  the 
purpose  of  not  allowing  the  costs  to  fall 
upon  the  overseers,  it  is  the  party  who 
makes  the  rate  who  alone  can  appeal  to 
the  sessions.  All  that  the  assessment 
committee  had  to  do  after  the  decision  of 
the  Justices  was  to  alter  the  valuation 
lists  in  conformity  with  the  decision.  By 
27  &  28  Vict.  c.  39.  s.  1,  notice  of  appeal 
against  a  poor-rate  has  to  be  given  to  the 
assessment  committee  with  the  grounds  of 
such  appeal ;  and  it  is  absurd  to  suppose 
that  the  Legislature  ever  intended  to  place 
an  assessment  committee  in  such  a  posi- 
tion as  to  require  them  to  give  notice  to 
themselves.  The  real  object  of  the  Legis* 
lature  in  allowing  an  assessment  com- 
mittee upon  certain  conditions  to  be 
respondents,  was  to  charge  the  common 
ftind  of  the  union  with  the  costs  and  so 
relieve  the  overseers.  (See  27  &  28  Vict 
c.  39.  8.  8.) 

[Dbnman,  J. — The  second  objection 
seems  to  us  at  present  to  be  irrelevant 
under  the  circumstances ;  the  third  ob- 
jection cannot  be  satisfactorily  deter- 
mined on  the  materials  before  the  Court.] 

Melntyre  (OhamneU  with  him)  appeared 
to  support  the  rule. — The  argument  on 
the  other  side  is,  that  an  assessment  com- 
mittee,  in  the  name  of  the  g^uardians, 

(1)  By  27  &  28  Vict  c  89.  8.  2»  the  aasess- 
ment  committee  of  a  union  may,  with  the  consent 
of  the  gnaidians  of  a  union,  after  notice  shall  have 
been  sent  to  every  gnardian,  appear  as  respondents 
to  an  appeal  to  special  or  quarter  sessions,  "  bat  in 
the  name  of  the  guardians  of  such  union,  in  like 
manner  and  with  the  same  incidents  and  subject 
to  the  same  liabilities  and  entitled  to  the  same 
remedies  and  rights  as  in  the  case  of  persons 
other  than  the  overseers  to  whom  notice  of  appeal 
may  be  given." 


have  no  right  of  appeal  whatsoever.  At 
the  time  of  the  passing  of  6  A  7  Will.  4 
o.  96,  the  persons  who  made  the  rate, 
and  the  only  persons  who  could  be  par- 
ties to  the  appeal,  were  the  church- 
wardens and  overseers  of  the  poor ;  but 
the  last  mentioned  statute  widely  ex- 
tends the  right  of  appeal.  Then,  under 
the  Union  Assessment  Committee  Aot| 
1862  (26  A  26  Vict.  c.  103),  s.  2,  the 
guardians  of  a  union  are  empowered 
to  appoint  an  assessment  committee 
from  among  their  bodv,  whose  duty  it 
is  to  make  out  a  valuation  list.  Up 
to  that  time  the  appeal  waa  against  the 
rate  made  by  the  overBcers,  out  since 
the  passing  of  the  25  ft  26  Vict.  o.  103 
the  rate  can  only  be  made  upon  the  valu- 
ation list  that  has  been  made  by  the 
assessment  committee,  and  there  can  be 
no  appeal  against  a  rate  unless  there  has 
first  been  notice  of  objection  to  the  valu- 
ation list.  Therefore,  the  valuation  list 
is  now  the  basis  of  aU  rating,  and  the 
objection  to  a  rate  must  be  an  objection 
to  a  valuation  list,  and  the  party  must  have 
&iled  to  get  relief  from  the  assessment 
committee  before  he  can  appeal  against 
any  rate.  The  result  is,  that  an  assess* 
ment  committee  are  in  exactly  the  same 
position  with  respect  to  their  valuation 
list  that  the  overseers  of  the  poor  were 
at  the  time  6  ft  7  WiU.  4.  c.  96  was  the 
only  statute  applying  to  appeals.  The 
overseers  may  make  the  list,  but  the  list 
to  be  binding  must  be  approved  by  the 
assessment  committee.  Tne  statute  27 
ft  28  Vict.  0.  89.  8.  2  expressly  permits 
an  assessment  committee  to  become  re- 
spondents to  the  special  or  quarter  see-* 
sions,  with  all  the  incidents  of  parties 
becoming  parties  to  an  appeal.  The 
thing  to  be  decided  by  the  special  ses- 
sions is  the  basis  of  the  rate;  that  is  to 
say,  the  valuation  list.  The  committee 
are  the  persons  attacked,  and  they  have 
to  defend  their  own  valuation  list,  which 
they  can  only  do  by  beooming  respon- 
dents. The  valuation  being  reduced,  the 
committee  were  aggrieved.  Being  re- 
spondents they  are  to  be  respondents  in 
the  name  of  the  guardians,  ''in  like  man. 
ner  and  with  the  same  incidents  and  sub- 
ject to  the  same  liabilities  and  entitled  to 
the  same  remedies  and  rights  as  in  the 
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case  of  persons  other  than  the  overseers 
to  whom  notice  of  appeal  may  be  given." 
In  other  words,  the  committee  are  to  be 
subject  to  the  same  liabilities  as  all  other 
persons,  and  the  j  are  entitled  to  the  same 
remedies  and  rights — ^that  is,  a  remedy 
against  the  decision,  or  a  right  under  the 
decision,  as  in  the  case  of  persons  other 
than  the  overseers  to  whom  notice  of  ap- 
peal may  be  given. 

[Williams,  J. — Supposing  one  person 
is  highly  favoured  l^  the  reduction  of 
the  valuation  of  some  valuable  property : 
there  is  nobody  who  can  appeal  if  the 
guardians  cannot  appeal.  The  ratepayer 
is  satisfied ;  the  particular  overseers  of  the 
pordcular  parish  are  satisfied;  bnt  the 
only  persons  who  are  aggrieved  are  the 
union.] 

Pre^sely  so ;  and  in  this  veiy  case  the 
ohuTohwaraens  and  overseers  gave  evi- 
dence in  favour  of  the  ratepayer. 

Dbnhan,  J. — I  think  that  this  rule 
must  be  made  absolute  for  a  numdanvus 
upon  the  point,  which  is  clearly  a  point 
of  substance,  and  which  lies  within  a 
very  small  compass.  The  question  de- 
peiuls  upon  the  oonstniction  of  section  2 
of  27  &  28  Vict.  c.  39,  coupled  with  one 
or  two  other  provisions  of  the  Acts  of 
Parliament.  That  section  provides  that 
an  assessment  committee  of  a  union  may, 
with  the  consent  of  the  guardians,  after 
notice  sent  to  each  guaraian,  appear  as 
respondents  to  an  appeal  against  a  poor- 
rate.  This  is  an  appeal  of  the  character 
to  which  the  section  refers,  and  the 
assessment  committee  did  appear  as  re- 
spondents to  such  appeal.  The  2nd  sec- 
tion^  after  authorising  snch  appearance, 
goes  on  to  state  that  the  assessment 
committee  shall  do  so  "in  the  name 
of  the  guardians  of  such  union,  in  like 
manner  and  with  the  same  incidents 
and  subject  to  the  same  liabilities  and 
entitled  to  the  same  remedies  and  rights 
as  in  the  case  of  persons  other  than 
the  overseers  to  whom  notice  of  appeal 
may  be  given."  Now,  the  assessment 
committee,  having  appeared  as  respon- 
dents to  the  app^  at  the  special  ses- 
sions, and  having  been  unsuccessful  there, 
wished  to  appeal  to  the  quarter  sessions, 
and  they  wished  to  do  so  in  the  name  of 
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the  guardians  of  the  union.  I  appre- 
hend they  have  a  right  to  do  so,  because 
it  comes  within  the  words  of  the  section, 
"  with  the  same  incidents  and  subject  to 
the  same  liabilities  and  entitled  to  the 
same  remedies  and  rights  as  in  the  case 
of  persons  other  than  the  overseers  to 
whom  notice  of  appeal  may  be  given." 
It  appears  to  me  that  an  appeal  to  quar- 
ter sessions  is  one  of  the  incidents  of  the 
other  appeal,  and  that  thev  are  therefore 
entitled  to  that  appeal  to  the  quarter  ses- 
sions. The  only  difficulty  that  has  occurred 
to  me  in  so  applying  the  section  has  been 
the  use  of  the  words  '^  other  than  the 
overseers."  That  did  appear  to  me  at  one 
time  to  create  a  difficulty,  but  I  think 
the  trae  answer  to  that  has  been  given 
by  my  brother  Williams,  who  has  pointed 
oat  that  the  nature  of  these  appeals  is  of 
that  kind  which  is  not  binding  between 
the  ratepajring  persons  inter  se^  and 
that,  therefore,  there  was  reason  to  apply 
the  law  and  to  speak  of  the  law  appli- 
cable  to  these  cases  in  the  words  "  other 
than  the  overseers."  The  same  reme- 
dies and  rights  in  the  case  of  persons 
*'  other  than  the  overseers  "  were  appli- 
cable to  this  case,  because  there  are  cases 
in  which  it  is  parish  against  parish  inter- 
ested. It  is  the  relative  rating  of  the  per- 
sons and  not  merely  the  individual  rating 
of  the  persons  paying  the  rate  which  is 
contemplated  by  the  Legislature;  and 
there  are  matters  with  which  the  assess- 
ment committee  and  the  board  of  guar- 
dians have  to  deal  as  questions  of  appeals 
from  rates.  I  think  upon  that  point  and 
upon  th^t  ground  the  mcmdamua  ought 
to  go. 

Other  points  have  been  suggested  by 
Mr.  Swetenham.  The  second  point  seems 
to  me  to  have  nothing  in  it^  namely,  that 
the  notice  was  deficient  in  the  particular 
case.  If  the  section  is  applicable  in  the 
way  I  have  described,  then  there  is  no- 
thing in  the  second  point.  Upon  the  third 
point  it  is  conceivable  that  considerable 
difficulty  might  arise,  because  the  provi- 
sions with  regard  to  recognisances  m  the 
case  of  app^eJs  to  quarter  sessions  are 
no  doubt  very  stringent ;  bnt  I  do  not 
think  upon  these  materials  we  have  suffi- 
cient facts  to  decide  in  favour  of  Mr. 
Swetenham's  clients.   If  the  latter  wishes 
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to  avail  himself  of  this  somewhat  tech- 
nical point,  he  must  bring  it  clearly  be- 
fore the  tribunal  who  will  have  to  decide 
the  mandamvua;  and  as  no  &ctB  are  in 
dispnj^,  the  point  woold  be  most  oonve- 
nientlj  raised  by  means  of  a  Special 
Case. 

Pollock,  B.,  and  Williams,  J.,  con- 
oorred. 

Rule  for  mandamus  m^ade  absolute. 


Solicitors — ^Milne,  Riddle  &  Mellor,  agents  for 
Williams,  Oittins  &  Taylor,  Newtown,  for  pro- 
secution ;  Jones,  Blazland  k  Son,  agents  for  E. 
PoweU,  Newtown,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.     1      SOUTHERAN  (appellant)  v. 
March  5.  j  sgott  (respondent). 

Bastardy  Order — Subsequent  Marriage 
of  Mother — Liahtitty  of  Putative  Father — 
Statute  35  ^  36  Vict.  c.  65.  s.  3. 

A  bastardy  order,  obtained  under  35  ^ 
36  Vict.  c.  65.  s.  3,  is  not  revoked  by  the 
subsequent  marriage  of  the  mother.  Whether 
the  Justices  have  a  discretion  of  any  kind 
as  to  contirming  to  enforce  payments  under 
stich  an  order  after  the  marriage  of  the 
mother,  qussre. 

Case  stated  tinder  20  ft  21  Vict.  c.  43. 

1.  On  An^nst  80,  1875,  an  order  was 
made  at  petty  sessions  by  Jastices  for  the 
county  of  Darham,  whereby  the  appellant 
was  adjudged  to  be  the  putative  father  of 
a  bastard  child  of  the  respondent,  who, 
at  the  date  of  the  birth  tbereof  and  of 
such  order,  was  called  Mary  Jane  Day, 
and  was  a  single  woman,  dj  the  order 
it  was  ordered  that  the  appellant  should 
pay  to  the  respondent,  the  mother  of  the 
child,  so  long  as  she  should  live,  Ac,  the 
sum  of  2«.  weekly  for  the  maintenance 
and  education  of  the  said  child,  until  the 
said  child  should  attain  the  age  of  thir- 
teen years  or  should  die. 

2.  The  appellant  had  due  notice  of  the 
order,  and  from  time  to  time  made  sundry 
payments  to  the  respondent,  pursuant  to 
the  order,  but  having  neglected  and  re- 


fused for  the  reasons  hereinafter  stated  to 
continue  such  payments,  information  and 
complaint  were  made  on  the  18th  of  Sep- 
tember, 1880,  before  a  Justice,  setting 
forth  the  fact  of  the  order,  and  that  the 
payments  thereby  directed  to  be  made 
had  not  been  made  according  thereto,  and 
that  there  was  then  in  arrear  the  sum  of 
lOtf.y  being  the  amount  of  five  weeks' 
payments. 

3.  Upon  such  information  and  com- 
plaint a  warrant  was  issued  for  the  appre- 
hension of  the  appellant  for  disobedience 
of  the  order,  and  he  was  brought  before 
the  Justices  in  petty  sessions  on  the  2nd 
day  of  October,  1880. 

4.  It  was  proved  at  the  hearing  that 
subsequent  to  the  dato  of  the  order  the 
respondent  became  the  wife  of  Robert 
8cott,  who  was  still  living.  No  evidence 
was  given  that  the  said  Robert  Scott,  the 
husband  of  the  respondent,  had  or  had 
not  the  ability  and  means  of  maintaining 
and  educating  the  bastard  child. 

5.  The  Justices  gave  judgment  against 
the  appellant,  being  of  opinion  that  he 
was  liable  to  make  the  payments  under 
the  order,  and  decided  that  he  had  not 
shewn  cause  why  the  sum  of  10«.  should 
not  be  paid. 

The  question  for  the  opinion  of  the 
Court  was,  whether,  upon  the  above  fiacts, 
the  marriage  of  the  respondent,  subse- 
quent to  the  dato  of  the  order,  had  the 
effect  of  revoking  such  order  or  of  sus- 
pending it  during  the  continuance  of  the 
marria^,  and  of  relieving  the  appellant 
from  liability  to  make  payments  there- 
under. 

Oock,  for  the  appellant.— The  bastardy 
order  was  put  an  end  to  by  marriage.  By 
4  ft  5  Will.  4.  c.  7Q.  8.  57,  "  Every  man 
who  shall  marry  a  woman  having  a  child 
at  the  time  of  such  marriage,  whether 
such  child  be  legitimate  or  illegitimate, 
shall  be  liable  to  maintain  such  child 
as  part  of  his  family.*'  In  the  statute 
7  ft  8  Vict.  c.  101.  s.  5  there  was  a 
proviso  that  no  order  for  the  mainten- 
ance of  a  bastard  child  should  be  of 
any  force  after  the  marriage  of  the 
mother;  and  although  iha  same  pro- 
viso is  not  to  be  found  under  the  statute 
under  which  the  basterdy  order  was  ob- 
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tained  (35  &  36  Viot.  o.  65),  the  Legis- 
latoTB  never  inteDded  that  Buoh  payments 
ahonid  oontinne  as  a  matter  of  course. 
It  is  contended  that  the  order  ceased 
upon  marriage;  but  at  all  eyenta  there 
was  a  disoretionaiy  power  on  the  part 
of  the  Justices  as  to  whether  such  order 
should  be  contiuued  or  not.  In  Stacey 
T.  LinieU  (I),  Lush,  J.,  said,  ''  I  think 
the  effect  is  this,  that  the  order  does 
not  now  become  ipso  facto  void  upon 
the  marriage  of  the  woman,  but  if  the 
order  has  been  made  while  she  was  single, 
it  may  be  continued  after  her  marriage 
under  the  order  of  the  Justices  until  the 
child  is  thirteen."  In  that  case  the  pre- 
sent question  did  not  arise,  but  the  ob- 
servations  of  Lush,  J.,  tend  to  shew  that 
even  if  the  order  is  not  altogether  void, 
as  contended  for,  the  matter  is  now  lefb  to 
the  discretion  of  the  Justices.  He  also 
cited  Lang  y.  Spicer  (2). 

Meek,  for  the  respondent,  was  not  called 
upon  to  argue. 

FiEU),  J. — I  confess  I  think  this  a  very 
plain  case.  It  may  or  may  not  be  that 
the  Justices  haye  in  some  shape  a  discre- 
tionary power  as  to  continuing  to  enforce 
payments  under  a  bastardy  order  after 
the  marriage  of  the  mother ;  it  is  unneces- 
sary to  decide  that  point  here.  The  Jus- 
tices haye  decided  that  the  appellant  was 
liable  to  make  the  payments,  and  that  he 
had  not  shewn  cause  why  such  payments 
should  not  be  made ;  and  the  only  ques- 
tion they  ask  is,  whether  the  respondent's 
marriage  with  Scott  had  the  effect  of 
reyoking  or  suspending  the  order  during 
the  continuance  of  the  marriage.  I 
answer  the  question  submitted  to  us  in 
the  n^atiye,  and  consequently  the  deci- 
sion of  the  Justices  must  stand. 

Manistt,  J. — I  agree.  I  think  the 
order  was  not  reyoked  by  marriage. 


Solidtozs — Potku  &  Perry,  for  sppeUant ;  Crowdy, 
SoQ  &  Tany,  agento  for  W.  W.  &  T.  P.  Brunton, 
West  Hartlepool,  for  respondent. 
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(1)  48  Law  J.  Rep.  M.C.   109;  Law  Rep.  4 
QJ5.D.  291. 

(2)  1  Mee.  A;  W.  129 ;  6  Law  J.  Rep.  M.G.  60. 
Vol.  60.— ILC. 


Bigamy — Presumiption  of  Life — Onus 
prohandi — O&iiflicting  Presumptions. 

In  1864  the  prisoner  married  A,  In 
1868,  A  being  (dive,  he  married  B,  and 
was  eonvioted  of  bigamy.  In  1879  he 
married  0,  and  in  1880,  0  being  alive,  he 
married  B. 

Thept-isoner  was  convicted  of  bigamy  on 
an  indictment  charging  the  marriage  with 
D  in  the  lifetime  of  0.  For  the  defence  the 
previous  conviction  was  produced  in  order 
to  invalidate  the  marriage  vnth  0,  by  raiS' 
ing  the  preswnpiion  thai  A  ivas  still  aUve 
in  1879,  no  evidence  being  given  as  to  her 
death.  The  Judge  at  the  trial  ruled  that 
it  lay  on  the  prisoner  to  prove  that  A  was 
alive  in  1879  ; — 

Held,  that  this  ruling  was  wrong,  and 
that,  it  homing  been  proved  thai  A  was 
aUve  in  1868,  it  was  for  the  Grown  to  give 
evidence  to  rebut  the  presumptum  of  the 
continuance  ofA^s  life, 

Gasb  reseryed  by  the  Common  Serjeant 
of  the  City  of  London. 

The  prisoner  was  tried  at  the  Central 
Criminal  Court. 

The  indictment  charged  that  he  married 
Charlotte  Georgina  Layers  on  the  7th  of 
Sepbember,  1879,  and  that  he  feloniously 
married  Edith  Maria  Miller  on  the  28rd 
of  September,  1880,  his  wife  Charlotte 
Georgina  being  then  aliye.  The  indict- 
ment also  charged  that  the  prisoner  had 
been  preyiously  conyicted  of  felony  at 
the  Central  Cnminal  Court  in  the  month 
of  June,  1868. 

A  marriage  between  the  prisoner  and 
Charlotte  Gborgina  Layers  on  the  7th 
of  September,  1879,  and  a  subsequent 
marrit^  between  the  prisoner  and  Edith 
MariaMiller  on  the  23rd  of  September, 
1880,  were  clearly  proved.  It  was  also 
proved  that  at  the  time  of  the  prisoner's 
marriage  to  Edith  Maria  Miller,  his  al- 
leged wife  Charlotte  Georgina  was  alive. 
When  the  case  for  the  prosecution  was 
concluded,  the  prisoner's  counsel  asked 
the  counsel  for  the  prosecution  to  call  a 

♦  Coram  Lord  Coleridge,  C.J. ;  Lindl^,  J. ; 
fiawkina,  J.;  Lopes,  J. ;  and  Bowen,  J. 
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witness  whose  name  appeared  on  the  in- 
dictment, but  the  counsel  for  the  prosecu- 
tion declined  to  call  him.  The  prisoner's 
counsel  then  himself  called  the  witness, 
who  produced  a  certificate  of  the  previous 
conviction  of  the  prisoner  for  felony  in 
June,  1868.  The  indictment  for  this 
felony  and  the  caption  were  also  pro- 
duced in  Court  by  the  proper  officer  at 
the  instance  of  the  prisoner^  counsel. 

The  indictment  was  for  bigamy,  and 
alleged  that  the  prisoner  married  Ellen 
Earle  on  the  Slst  of  March,  1864,  and 
feloniously  married  Ada  Mary  Susan 
Leslie  on  the  22nd  of  April,  1868,  his 
wife  Ellen  Earle  being  then  alive. 

The  prisoner's  counsel  contended  that 
he  had  proved  that  the  prisoner  had  a 
wife  living  in  June,  1868,  and  that  in 
order  to  convict  the  prisoner  on  the 
present  indictment  it  was  incumbent  on 
the  prosecution  to  shew  that  this  wife 
was  dead  on  the  7th  of  September,  1879, 
when  the  prisoner  married  Charlotte 
G«orgina  Lavers. 

Counsel  for  the  prosecution  contended 
that  there  being  no  presumption  of  law 
that  Ellen  Earle  was  alive  on  the  7th 
of  September,  1879,  when  the  prisoner 
married  Charlotte  Oeorgina  Lavers  (the 
presumption  (if  any)  after  seven  years, 
being  indeed  the  other  way),  and  a  prima 
facie  case  of  bigamy  having  been  clearly 
proved  by  the  prosecution  on  the  present 
indictment,  the  owns  was  thrown  upon  the 
prisoner  of  shewing  that  Ellen  Earle  was 
alive  on  the  7th  of  September,  1879, 
when  the  prisoner  married  Charlotte 
G^rgina  Lavers. 

The  Common  Serjeant  held  that  the 
burthen  of  proof  was  on  the  prisoner.  No 
evidence  was  offered  by  the  prisoner's 
counsel  that  Ellen  Earle  was  alive  on 
the  7th  of  September,  1879.  There  was 
no  evidence  that  the  alleged  marriage  of 
ihe  prisoner  with  Ellen  Earle  was  de- 
clared void  or  dissolved  by  any  Couit  of 
competent  jurisdiction. 

The  prisoner  was  found  guilty.  He 
was  then  arraigned  on  that  part  of  the 
indictment  which  charged  the  previous 
conviction  of  felony  in  June,  1868,  and 
pleaded  guilty. 

The  question  reserved  for  the  opinion 
of  the  Court  for    the  consideration  of 


Crown  Cases  Reserved,  was,  wheth^  the 
prisoner  had  been  properly  convicted  of 
feloniously  marrying  Edith  Maria  Miller, 
his  wife  Charlotte  Georgina  being  then 
alive. 

Bibton,  for  the  prisoner. — ^It  was  for 
the  prosecution  to  prove  that  Charlotte 
Lavers  was  the  lawful  wife  of  the 
prisoner,  and  that  Ellen  Earle,  the 
prisoner's  first  wife,  was  dead.  Ellen 
Earle  was  proved  to  be  alive  in  1868,  and 
in  the  absence  of  any  evidence  to  the 
contrary,  the  presumption  is  that  she  was 
alive  in  1879.  The  presumption  of  law 
is  in  fiftvour  of  a  continuance  of  a  life. 

[Lopes,  J. — In  The  Queen  v.  Lwnley 
(1)  it  was  held  that  there  was  no  pre- 
sumption either  way,  and  that  it  was  a 
question  for  the  jury  whether  the  wife 
was  living  or  dead.] 

The  criminal  law  requires  the  proseou- 
tion  to  prove  all  the  facts  necessary  to 
constitute  the  offence,  and  does  not  oast 
the  burthen  upon  the  prisoner  of  proving 
his  innocence. 

Poland  {Montagu  WUUams  with  him), 
for  the  prosecution. — The  conviction  was 
right.  There  was  a  prima  facie  case 
proved  against  the  prisoner.  The  prisoner 
described  himself  when  he  married  Char- 
lotte Lavers  as  a  "  bachelor,"  and  by  his 
act  furnished  evidence  against  himself 
that  he  was  free  to  marry.  A  prima  facie 
case  thus  being  made,  it  was  for  the 
prisoner  to  displace  it  by  evidence. 
The  prisoner  only  shewed  that  in  1868 
his  first  wife,  Ellen  Earle,  was  alive — a 
fact  which  is  equally  consistent  with  her 
being  alive  or  dead  in  1879. 

[Lord  Colbbidoe,  C.J. — The  learned 
Common  Serjeant  ruled  that  the  prisoner 
was  bound  to  shew  that  Ellen  Ewe  was 
alive  in  1879.  He  did  not  leave  it  to  the 
jury  to  say  whether,  upon  the  conflicting 
presumptions,  she  was  then  alive  or 
dead.] 

The  statute  as  to  bi^my  (24  &  25  Yiot 
0.  100.  s.  57)  sanctions  a  presumption 
that  a  person  not  heard  of  for  seven  years 
is  dead. 

[Lord  Colirtdob,  C. J.,  referred  to  Doe 

(1)  88  Law  J.  B«p.  M.C.  86 ;  Law  B«p.  1 
C.C.B.  196. 
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cL  KnigJU  ▼.  Nepean  (2).  Hawkins,  J. — 
Ought  not  the  direotion  to  the  jnry  to 
have  been  that  it  was  proved  that  EUen 
ESarie  was  aUve  in  186iB,  and  that  there 
was  no  farther  evidence  npon  the  point, 
except  that  the  prisoner  had  in  1879  pre- 
sented himself  to  be  married  as  one  free  to 
many,  which  was,  in  effect,  a  representa- 
tion by  him  that  he  was  legally  free  so  to 
do  ? — and  then,  would  it  not  have  been 
for  the  jnry  to  find  whether  EUen  Earle 
had  died  before  the  marriage  with  Char- 
lotte Georgina  Lavers  P] 

The  iBCks  were  all  left  to  the  jnry,  with 
a  direotion  that,  nnder  the  oircnmstances, 
the  barthen  of  moving  that  Ellen  Earle 
was  alive  in  18^  was  on  the  prisoner. 

Lord  Ck>LiBii>Gi,  0.  J. — ^I  am  of  opinion 
that  this  conviction  cannot  be  sustained. 
The  ftbcts  are  short  and  are  clearly  stated 
in  the  case.  There  was  an  undoubtedlv 
valid  marriage  contracted  by  the  pri- 
soner in  18^  and  there  was  some  evi- 
denoe  that  the  woman  then  married  to  the 
jRisoner  was  aHve  in  1868.  In  1879  the 
prisoner  went  through  the  ceremony  of 
marriaffe  with  another  woman.  It  is  said, 
and  I  wink  rightly,  that  there  is  a  pre- 
sumption in  favour  of  the  validity  of  this 
latter  marriage,  but  the  prisoner  shewed 
that  there  was  a  valid  marriage  in  1864, 
and  g^ve  some  evidence  that  the  woman 
he  then  married  was  alive  in  1868.  He 
thus  set  up  the  existence  of  a  life  in 
1868,  which,  in  the  absence  of  any  evi- 
dence to  the  contrary,  will  be  presumed 
to  have  continued  in  1879.  It  is  said 
that  the  feuoi  of  the  marriage  in  1879 
shews  either  that  the  prisoner  must  have 
stated  that  he  was  an  unmarried  man 
and  free  to  marry  then,  or  that  the  pre- 
sumption that  the  prisoner  was  then  in- 
nocent of  any  crime  was  sufficient  to  rebut 
the  presumption  of  the  continuance  of 
the  life  of  the  woman  he  married  in  1864. 
I  agree  that  this  conflict  of  presumptions 
was  sufficient  to  raise  a  question  of  fact 
for  the  jury  to  determine.  It  was  for  the 
jury  to  decide  whether  the  man  told  or 
acted  a  falsehood  for  the  purpose  of  marry- 
ing in  1879,  or  whether  his  real  wife  was 
then  dead.    The  learned  Common  Ser- 

(2)  6  B.  &  Ad,  86  i  2  Law  J.  Bap.  K.B.  150. 


jeant  did  not  leave  the  question  to  the 
jury,  but,  on  these  conflicting  presump- 
tions, held  that  the  burthen  oi  proof  was 
on  the  prisoner,  who,  besides  shewing  the 
existeooe  of  the  life  in  1868,  was  bound  to 
prove  that  it  continued  till  1879.  There 
IS  no  such  rule  of  law.  The  prisoner  was 
not  bound  to  do  more  than  set  up  the  life 
in  1868,  which  would  be  presumed  to 
continue,  and  it  was  then  for  the  prose- 
cution to  shew  by  evidence  that  that  pre- 
sumption was  rebutted.  I  am  therefore 
of  opinion  that  this  ruling  was  wrong, 
and  that  the  conviction  cannot  be  sus- 
tained. 

LiNDLiT,  J.,  Hawkins,  J.,Lopes,  J.,  and 
fiowKN,  J.,  concurred. 

Conviction  quashed, 

Solicitoiv-Tho  Solicitor  to  the  Treamiry,  for  the 

prosecntioii. 
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{GAIOBR  AND  OTHERS  (oppel' 
Icmts)  V.  THE  VBSTBT  Of 
ST.  MART,  ISLINOTON  (r«- 
tpondenii). 

Metropolikm  Management  Acts  (18  8f  19 
Vict.  c.  120 ;  25  8r  26  Vict.  c.  102)— Oon- 
Wibution  towards  new  Street — "  House  and 
Land  " — Dissenting  Chapel. 

The  appellants  were  the  trustees  of  a 
chapel  which  dbntted  on  and  formed  part  of 
a  new  street  tvithin  the  meaning  q^  18  ^  19 
Vict.  c.  120.  I%e  chapel  was  registered  as  a 
place  of  religious  worship^  but  had  not  been 
consecrated^  and  there  was  no  dedication  of  the 
la/nd  in  perpetuity.  Attached  to  the  chapel 
was  a  vestfnf,  and  tliere  were  also  rooms  for 
a  caretaker^  besides  lecture  and  schoolrooms 
underneath  the  chapel: — Held,  that  the 
trustees  were  the  owners  of  a  ^^ house** 
within  the  meaning  of  18  ^  19  Vict.  c.  120. 
f.  106,  or  of  land  within  25  ^  26  Vict.  c. 
102.  s.  77,  and  were  liable  to  contribute  to 
the  expense  of  making  and  paving  the 
street. 

This  was  a  Case  stated  under  20  ft  21 

Vict.  c.  43. 

The  appellants    appeared    before  the 
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petty  sessions,  at  the  Vestry  Hall  at 
Islington,  to  answer  to  a  complaint  duly 
made  by  the  vestry  of  the  parish  of  St. 
Mary's,  Islington,  in  the  county  of  Middle- 
sex, "  that  they,  being  the  owners  of  the 
Hiffhbnry  Hill  Chapel,  in  Anbert  Park, 
which  said  chapel  abats  on  and  forms  a 
part  of  the  said  Anbert  Park,  in  the  said 
parish  of  St.  Mary's,  Islington,  being  a 
new  street  within  the  meaning  of  a  cer- 
tain Act  of  Parliament  made  and  passed 
in  the  18th  and  19th  years  of  the  reign  of 
her  present  Majesty  Qaeen  Victoria,  in- 
tituled "An  Act  for  the  better  Local 
Management  of  the  Metropolis,"  and  also 
of  the  several  Acts  amending  the  same 
(19  &  20  Vict.  c.  Ill,  21  ft  22  Vict.  c. 
104,  and  25  ft  26  Vict.  c.  102),  and  being 
witbin  the  jurisdiction  of  the  said  vestry, 
and  within  the  area  of  the  district  defined 
by  the  said  Acts,  which  said  new  street 
had  been  laid  out  and  made,  but  which 
had  not  been  made  and  paved  to  the 
satisfaction  of  the  said  vestry,  had  not  on 
demand  paid  to  the  said  vestry  the  sum 
of  2112.  OS.  4(2.,  being  the  proportion  of 
the  estimated  expense,  as  determined  by 
the  surveyor  for  the  time  being  of  the 
said  vestry,  to  be  paid  by  them  for  pro- 
viding and  laying  the  pavement,  and 
making  the  road  in  the  said  new  street,  in 
respect  of  the  said  chapel  of  which  they 
were  the  owners  ;"  and  after  several  ad- 
journments of  the  hearing,  the  Justices,  on 
the  16th  day  of  December,  1880,  made  an 
order  upon  the  appellants  for  the  payment 
totherespondents  of  the  sum  of  2112.  Ss.  4d, 
as  claimed  by  the  said  respondents. 
The  following  facts  were  admitted : — 

1.  The  passing  of  a  resolution  of  the 
said  vestry  that  the  new  street  called 
Anbert  Park  should  be  made  and  paved. 

2.  The  passing  of  a  resolution  by  the 
said  vestry  that  the  estimated  expense  of 
making  and  paving  the  new  street,  as 
determined  by  the  surveyor  of  the  said 
vestry,  be  apportioned  on  the  owners  of 
the  houses  and  land  abutting  on  and 
forming  part  of  such  street,  wherein  the 
owners  of  the  said  Highbury  Hill  Chapel 
were  assessed  in  the  before- mentioned 
sum  of  211 Z.  36.  4(2.  as  the  proportion  of 
the  said  estimated  expense  to  be  paid  by 
them. 


3.  The  demand  by  the  vestry  on  the 
appellants  of  the  said  sum,  and  their 
refusal  to  pay  the  same. 

4.  That  the  appellants  are  the  lessees 
of  the  land  on  which  the  chapel  and 
other  building^  have  been  erected  (1). 

It  was  ftirther  admitted  by  the  appel- 
lants, and  agreed  to  by  the  respondents, 
that  the  said  chapel  is  duly  registered  as 
a  place  of  religious  worship,  and  that 
there  has  been  no  dedication  of  the  land 
in  perpetuity  (the  tenure  being  leasehold), 
nor  has  the  chapel  been  consecrated  ac- 
cording to  the  rites  of  the  Church  of 
England ;  that  there  are,  in  addition  to 
the  chapel,  vestries,  three  rooms  over  the 
vestry  for  the  chapel  caretaker  and  his 
family,  and  lecture-rooms  and  school- 
rooms underneath  the  said  chapel ;  that 

(1)  The  original  leaae  was  dated  March  20, 
1872,  and  stated  that  in  considention  of  the 
expense  incurred  in  boildinff  a  chapel  and  other 
buildings,  the  plot  of  ground,  together  with  the 
church  or  chapel  and  Mshoolroom,  or  lecture-hall 
and  buildings  there  recently  erected  on  the  nid 
ground,  were  demised  to  the  leaseee  for  the  tenn 
of  160  years  firom  the  26th  of  March,  1870,  at  the 
annual  rent  of  102.  The  lease  contained  (among 
others)  a  covenant  on  the  part  of  the  lessees  not 
to  use  the  premises,  without  the  lessors'  consent, 
'*  fDr  any  other  purpose  than,  as  to  the  said  chureh 
or  chapel,  as  a  place  of  worship  for  Protestant  dis- 
senters ;  .  .  .  and,  as  to  the  school,  for  the  purpose 
of  a  Sunday-school  in  connection  with  tne  said 
church  or  chapel ;  and  as  to  either  the  said  church 
or  chapel,  and  the  said  school  and  the  lecture-hall, 
for  religious  meetinss  or  other  religious  purposes 
in  connection  with  l£e  said  church  or  chapel ;  with 
provision  that  the  same  may  be  occasionally  used 
on  weekdays  for  lectures  or  meetings  for  educa- 
tional, scientific  or  charitable  purposes."  The 
lease  also  contained  the  usual  powers  of  re-entry 
by  the  lessor  on  de&ult  by  the  leasees. 

By  an  indenture,  dated  the  4th  of  Februaxy, 
1879,  the  residue  of  the  term  comprised  in  tho 
aboye  lease  was  assigned  to  the  appellants  "  upon 
trust  to  permit  the  said  premises  to  be  used  as  a 
place  of  public  worship  by  the  said  church  or 
society ;  .  .  .  and  to  permit  to  officiate  in  the  said 
chun^  and  to  reside  in  any  house  ....  such 
person  as  the  socie^  should  elect  as  their  minister, 
•  .  .  and  to  permit  the  said  lecture-hall  and  pre- 
mises to  be  used  for  the  holding  of  such  religious 
meetings,  and  for  such  other  religious  purposes,  ot 
ibr  the  deliyering  on  weekdays  of  such  lectures 
or  the  holding  on  weekdays  df  such  meetings  for 
educational,  scientific  or  charitable  purposes,  and 
for  such  other  purposes,  not  being  contrary  to  the 
covenants  of  the  original  lease,  as  the  members  of 
the  said  society  should  direct  and  appoint." 
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the  appellants  are  assessed  in  the  paro- 
chial rates  in  respeot  of  the  caretaker's 
rooms  at  602.  per  annnm,  and  that  thej 
pay  the  rates  thereon. 

it  was  contended  hj  the  appellants  that 
the  said  chapel  and  premises  were  not 
liahle  to  be  rated  towards  the  costs  of 
making  the  said  road  and  flagging  the 
footway,  on  the  grounds,  among  others, 
that  the  said  chapel  is  neither  a  "  hoose  " 
nor  **  land  "  within  the  meaning  of  the 
Metropolis  Management  Acts  (18  &  19 
Vict.  c.  120.  s.  105,  and  the  25  &  26 
Vict.  0.  102.  s.  77),  and  that  they  are  not 
owners  of  the  same  within  the  250th 
section  of  the  Act  18  A  19  Vict.  c.  120. 

The  respondents  contended,  in  reply, 
that  the  chapel  and  premises  had  not  been 
coii8ecrated,and  that  the  lands  had  not  been 
dedicated  in  perpetuity,  but  that  it  was  a 
leasehold  hereditament  subject  to  the 
usual  ooYonants  of  a  building  lease  for 
payment  of  rent,  repairs,  rates,  taxes  and 
unpoeitdons,  and  that  the  lease  contained 
a  coYonant  on  the  part  of  the  appellants 
to  make  and  maintain  the  sewers,  roads 
and  footpaths  in  common  with  the  lessees 
of  other  parts  of  the  estate  until  the 
same  were  taken  under  the  jurisdiction 
of  the  vestry,  which  said  last-mentioned 
covenant  would  be  defeated  and  rendered 
ineffectual  to  a  certain  extent  if  the  ap- 
pellants' contentions  were  held  good,  and 
a  g^reater  burthen  thrown  upon  the  other 
owners  and  lessees,  who  would  have  to 
pay  for  the  proportion  of  the  costs  of 
making  the  new  street  assessed  to  the  ap- 
pellants ;  that  on  a  part  of  the  premises 
parochiaJ  rates  have  been  assessed  and 
paid  by  the  appellants ;  that  the  said  pre- 
mises were  liable  to  be  assessed. 

The  Justices  decided,  first,  that  al- 
though the  said  chapel  and  other  build- 
ings might  not  come  within  the  strict 
literal  meaning  of  the  word  "house"  in 
the  105th  section  of  the  Act  18  &  19  Vict. 
c.  120,  they  are  within  the  meaning  of  the 
77th  section  of  the  Act  25  ft  26  Vict. 
c.  102,  inasmuch  as  they  are  situate  on 
"land"  leased  to  the  appeUants;  and, 
secondly,  that,  inasmuch  as  the  appel- 
lants, without  contravening  the  covenants 
of  the  lease  and  deed  of  trust,  might  let 
the  premises  at  a  rack  rent  to  a  person 
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who  might  reside  in  a  house  therein,  and 
derive  an  income  from  pew  rents,  Ac, 
while  using  the  chapel  and  rooms  for  the 
purposes  set  forth  in  the  lease  and  deed 
of  trust,  they  were  the  "  owners  "  of  the 
premises  Within  the  meaning  of  the  said 
Acts,  and  that  they  were  therefore  liable 
to  the  payment  of  the  proportion  of  the 
cost  of  making  and  paving  the  said  new 
street  on  which  the  said  land  bounds  or 
abuts.  Accordingly  the  Justices  made  an 
order  upon  them  for  the  payment  to  the 
respondents  of  the  said  sum  of  21 IL  3«.  4d, 
so  claimed  by  the  vestry,  as  the  propor- 
tion of  the  cost  payable  by  them,  the  said 
appellants,  for  the  making  and  paving  of 
the  said  new  street. 

The  questions  for  the  consideration  of 
the  Court  were  : — 

1.  Whether  the  said  premises  were 
either  a  '*  house  "  within  me  meaning  of 
the  105th  section  of  the  18  &  19  Vict, 
c.  120,  or  "land"  (upon  part  of  which 
buildings  are  situate)  within  the  meaning 
of  the  77th  section  of  the  25  &  26  Vict, 
c.  102 ;  and 

2.  Whether  the  appellants  are  the 
<<  owners "  of  the  said  premises  within 
the  meaning  of  the  said  Acts,  as  being 
the  lessees  under  a  rent  reserved,  and  who 
would  receive  the  rack  rent  thereof  if  the 
same  were  let  at  a  rack  rent  within  the 
meaning  of  the  250th  section  of  18  &  19 
Vict.  c.  120. 

If  the  Court  should  be  of  opinion 
that  the  appellants  are  liable  to  contri- 
bute to  the  expenses  of  making  and 
paving  the  said  street,  the  order  so  made 
was  to  be  enforced,  otherwise  the  same 
was  to  be  reversed. 

Bompas  {Arnold  Motley  with  him),  for 
the  appellants. — The  question  is,  whether 
the  appellants  are  liable  as  being  *'  owners  " 
either  of  "  house  "  or  "  land  "  within  18  in 
19  Vict.  c.  120.  s.  105,  or  25  ft  26  Vict. 
c.  102.  s.  77  (2).     It  is  contended,  in 

(2)  By  18  &  19  Yict.  c.  120. 8. 105,  the  expenses 
of  paving  a  new  street  are  to  be  charged  on  the 
owners  of  houses  forming  snch  8tz«et  By  seotion 
260,  the  word  *'  owner  "  shall  mean  the  person  for 
the  time  being  receiving  the  rack  rent  of  the  lands 
or  premises,  whether  on  his  own  account  or  as 
agent  or  trustee  for  any  other  person,  or  who  would 
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the  first  place,  that  these  premises  are 
neither  a  house  nor  land  within  the  ahove- 
mentioned  statutes.  In  Angell  v.  The 
Vestry  of  FaddingUyih  (3)  it  was  expressly 
decided  that  a  church  together  with  the 
land  appurtenant  to  it  was  not  rateable 
either  as  a  "  house  "  or  "  land  "  to  the  ex- 
penses of  paving  a  new  street  under  these 
same  statutes.  (See  also  the  judgment 
of  Lord  Coleridge,  C.  J.,  in  The  Plumstead 
Board  of  Works  v.  The  British  Land  Oom- 
pony  (4).)  It  cannot  make  any  difference 
that  by  the  terms  of  the  trust  certain 
educational  and  scientific  lectures  may 
be  giyen.  (See  6  A7  Yict.  o.  36,  which 
exempts  scientific  institutions  from  paro- 
chial  rates.)  If  a  chapel  is  not  a  "  house," 
then  the  term  '^  land  "  is  not  an  appro- 
priate name  to  apply  to  it^  thougn  the 
part  around  it  is  liuid.  Moreover, ''  land,' ' 
in  contradistinction  to  ^  house,"  means 
vacant  land,  and  should  be  assessed  accord- 
ingly. They  cited  Higgiw  v.  Harding  (6). 
Secondly,  even  if  this  building  be  a 
<« house"  or  "land,"  the  appellants  are 
not  the  *'  owners  "  of  it.  The  250th  sec 
tion  defines  an  owner  to  be  the  '*  person 
for  the  time  being  receiving  the  rack  rent 
of  the  land  or  premises,  ...  or  who 
would  so  receive  the  same  if  such  land  or 
premises  were  let  at  a  rack  rent."  The 
appellants  pay  a  rack  rent;  moreover, 
the  section  does  not  include  as  ^*  owners  " 
the  trustees  of  a  building  which  could  not 
be  let  at  a  rack  rent,  and  who  could  not 

00  receive  the  sune  if  saeh  lands  or  premiseB  were 
let  at  a  rack  rent. 

Bjaection  110  of  26  &  26  Vict.  o.  102,  that 
Act  is  to  be  construed  as  one  with  18  &  19  Yict 
c.  120. 

By  25  &  26  Yict  c.  102.  s.  77,  it  is  enacted  that, 
where  any  restry  or  district  board  shall,  under 
the  powers  given  by  section  105  of  18  &  19  Yict. 
c.  120,  have  paved  or  be  about  to  pave  any  new 
street,  the  owners  of  the  land  bonnmng  and  abut- 
ting on  such  street  shall  be  liable  to  contribute  to 
the  expenses  of  paving  the  same,  as  well  as  the 
owners  of  the  houses  therein;  provided  that  it 
shall  be  lawftil  for  the  vestry  or  district  board  to 
charge  the  owners  of  land  in  a  less  proportion 
than  the  owners  of  house  property,  &c. 

(8)  9  B.  &  S.  496  ;  87  Law  J.  Rep.  M.C.  171. 

(4)  44  Law  J.  Hep.  Q.B.  88 ;  Law  Bep.  10 
a.B.  208. 

(6)  42  Law  J.  Bep.  M.C.  81 ;  Law  Bep.  8 
Q.R7. 


receive  such  a  rack  rent  even  if  it  oould 
be  let. 

The  AUomey-Gfeneral  (Str  Henry  James) 
and  /.  F.  Ohrk,  for  the  respondents. — 
This  is  not  a  question  of  rating ;  it  is  an 
order  made  by  Justices  for  a  sum  of 
money.  Prima  facie^  all  property  ought 
to  be  made  liable  for  the  expenses  incurred 
by  the  erection  of  new  approaches  giving 
additional  value  to  premises.  It  is  for 
the  appellants  to  prove  their  exemption. 
This  is  not  a  "  chapel "  in  the  legal  sense ; 
in  the  case  cited  there  was  actual  conse- 
cration, and  a  dedication  to  ecclesiastical 
purposes  for  all  time.  There  is  no  such 
thing  as  consecration  for  the  purpose  of 
Nonconformist  worship.  The  building  is 
not  used  exclusively  for  a  chapel — ^lectures 
are  given  in  it,  and  money  can  be  taken. 
The  chapel  might  be  sold  to-morrow  and 
converted  into  a  circus  by  consent  of  the 
parties.  If  there  is  a  breach  of  covenant  a 
right  of  re-entry  is  given.  It  was  clearly 
not  in  the  contemplation  of  the  parties  that 
the  building  ^ould  exist  as  a  chapel  for  all 
time.  Persons  cannot  claim  an  exemp- 
tion under  these  statutes  merely  by  a 
contract  inter  partes.  The  judgment  of 
Lord  Mansfield  in  Bobson  v.  "Hyde  (6)  is 
decisive  of  this  case,  shewing  clearly  the 
distinction  between  a  place  of  public 
worship  and  a  church.  In  that  case  it 
was  decided  that  a  private  building  always 
used  as  a  chapel,  and  by  contract  never 
to  be  used  for  any  other  purpose,  is,  if  a 
profit  is  made  of  it,  rateable  to  the  poor. 
Lord  Mansfield  in  giving  judgpnent  said, 
^*  The  doubt  in  tlus  case  can  only  have 
arisen  from  the  use  of  the  word  '  chapel' ; 
but  this  building  is  not  such  in  an  eccle- 
siastical sense.  It  is  not  a  consecrated 
place ;  the  eccleeiaBtical  law  cannot  take 
notice  of  it.  It  is  a  mere  private  room, 
let  out,  it  is  true,  at  present  for  the  pur- 
poses of  religions  worship,  but  which  at 
his  pleasure  the  owner  may  apply  to  any 
other  use.  It  is  said  that  he  is  restricted 
from  doing  this  by  covenant ;  but  the  re- 
striction by  covenant  cannot  alter  the 
nature  of  the  property." 

On  the  question  of  "  ownershipy"  they 
cited  Bawditeh  ▼.  The  Wak^ieUd   Loeai 

(6)  Oald.  Bep.  810. 
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Board  (7),  where  it  was  decided  that 
tmsteeB  who  had  no  power  to  let  pre- 
miseB,  nor  to  receive  any  rent  in  respect 
of  them,  were  held,  notwithstanding,  to 
be  liable  as  owners  on  the  ground  that 
tbej  would  have  the  rent  if  the  premises 
were  actoallj  let. 
Bompcu  replied. 

Grote,  J. — I  am  of  opinion  that  the 
decision  arrived  at  by  the  Justices  was 
quite  right  and  should  be  affirmed.     The 
main    question  we  are  called  upon   to 
determfne  is,  whether  these  premises  are 
either  a  *'  house  "  or  "  land  "  within  the 
meaning  of  the  Metropolitan  Manage- 
ment Acts.     Now  I  am  of  opinion  that 
the  building  in  question  is  a  house  in  the 
statutes    referred  to.     The   building  is 
described  in  the  case  as  a  chapel  duly  re- 
ffistered  as  a  place  of  religious  worship, 
but  there  has  been  no  dedication  of  the 
land  in   perpetuity,  nor  has  the  chapel 
been  consecrated  according  to  the  rites 
of  the  Church  of  England,  in  addition  to 
the  chapel  there  are  vestries  and  rooms  for 
the  caretaker,  and  also  lecture  and  school- 
rooms underneath  the  chapel.     The  only 
part  of  the  building  which  could  not  be 
used  as  a  house,  in  its  popular  sense,  is 
the  npper  part  of  it,  which  is  used  as  a 
ohi^pel,  and  concerning  which  there  are 
provisions  in  the  deed  to  the  effect  that 
it  should  not  be  used  for  any  other  pur- 
pose.    There  is  nothing  except  the  cove- 
nant irUer  partegf  and  which  could  be 
waived  by  the  lessor,  to  bind  the  lessee  to 
continue  its  use  as  a  chapel.    I  agree 
with  what  fell  from  the  Attorney-General 
during  the  argument,  namely,  that  parties 
cannot  by  mere  agreement  alter  the  lia- 
bility imposed  by  the  statute  upon  houses 
and  land;  otherwise  it  would  be  very 
eaej  to  evade  the  statute  by  inserting 
covenants  in  a  lease,  and  not  insisting  on 
tiieir  performance.  I  do  not  think,  there- 
fore, that  any  statutory  liability  of  this 
kind  can  be  evaded  by  a  mere  covenant 
with  parties  which  may  or  may  not  be 
insisted  upon. 

If ow  what  is  the  building  if  it  is  not  a 
house  ?     It  may  be  called  a  chapel,  but 

(7)  40  Law  J.  Eep.  H.C.  314;  Law  B^.  6 
aB.  667. 


63 


that  does  not  prevent  the  whole  building 
being  a  *'  house ; "  and  I  don't  agree  that 
the  term  "house"  must  be  confined  to 
the  popular  sense  of  the  word.     Nor  do  I 
agree  with  the  interpretation  sought  to 
be  put  upon  Lord  Coleridge's  judgment 
in  the  Exchequer  Chamber  in  the  case 
which  has  been  cited.     In  The  FUtmstead 
Board  of  Works  v.  The  British  Lcmd  Oom- 
patty  (4)  the  question  argued  was  whether 
certain  cross  roads  could  be  said  to  be 
"  land,"  and  as  such  liable  to  contribute 
towards  the  cost  of  paving  a  new  street. 
And  Lord  Coleridge,  reverting  to  AngeiWs 
Case  (3),  expressed  the  opinion,  not  that 
a  church  was  not  a  **  house,"  but  that  it 
was  not  a  *^  house  "  for  the  purposes  of 
the  Act.     And  why  P     Because  it  could 
not  be  used  for  the  purposes  for  which  a 
house  was  used,  but  was  consecrated  and 
so  dedicated  to  permanent  and  unalterable 
uses.  And  the  same  distincticm  was  taken 
in  Bobson  v.  Hyde  (6).     The  reason  is 
not  because  the  consecration  was  for  re- 
ligious purposes,   but    because,   by  the 
effect  of  consecration,  the  domination,  so 
to  speak,  over  the  bnQding  was  removed 
from  the  owner ;  and,  being  so  removed, 
the  building  was  no  longer  a  "  house  "  in 
the  ordinary  sense.     Tlus  case,  therefore, 
does    not    fall   within  the  principle  of 
AngeU'e  Oase  (3).  The  distinction  is  very 
clearly  pointed  out  by  Lord  Mansfield  in 
the  passage  read  by  the  Attomey-Gbneral 
during  the  course  of  tbe  argument. 

It  is  no  doubt  difficult  to  define  exactly 
what  a  house  is.  I  suppose  a  wall,  for 
instance,  is  not  a  house.  There  have  been 
numerous  cases  under  the  Begistration 
Acts  which  throw  light  on  what  is  and 
what  is  not  a  house  within  these  Acts. 
But  we  are  not  now  considering  the  Be- 
eistration  Acts,  and  a  building,  in  my 
judgment,  may  well  be  a  "house"  for 
the  purposes  of  the  Metropolitan  Man- 
agement Acts,  though  it  may  not  be  a 
"house"  under  the  Registration  Acts. 
When  I  look  at  the  object  of  the  sta- 
tutes I  feel  no  hesitation  in  holding  that 
this  building  is  liable  to  be  assessed. 
There  are  caretaker's  rooms,  lecture  and 
schoolrooms,  and  there  is  nothing  to 
prevent  the  tenant  from  receiving  money 
for  the  use  of  theee  rooais.   I  see  nothing 
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therefore  to  provent  saoh  a  building  as 
ihis  coming  within  the  fair  meaning  of 
the  word  "  house  *' ;  indeed,  I  don't  know 
what  other  term  can  be  so  aptly  applied 
to  it.  If  I  should  call  it  a  chapel  I  should 
misdescribe  it,  because  the  legal  meaning 
of  the  term  */  chapel  "  is  a  chapel  of  the 
Church  of  England.  Therefore  to  caU  it 
a  "  chapel "  would  not  make  it  the  less  a 
*'  house."  Then  arises  the  question,  whe- 
ther this  case  more  properly  comes  within 
18  &  19  Vict.  0.  120.  s.  105,  where 
"  houses  "  alone  are  spoken  of,  or  ^^land" 
within  25  &  26  Vict.  c.  102.  s.  77,  Now 
I  am  of  opinion  that  if  the  building  was 
not  a  ^*  house  "  within  the  former  Act,  it 
comes  within  the  77th  section  of  25  A  26 
Vict.  c.  102 ;  and  though  in  the  latter 
case  the  qttantum  of  assessment  might  be 
affected,  we  are  not  asked  anything  as  to 
that ;  under  whichever  statute,  therefore, 
the  liability  arises,  my  judgment  would 
be  the  same.  As  regards  the  qttafUvmi,  1 
will  only  say  I  don't  agree  that  if  the 
case  falls  within  section  77  of  25  &  26 
Vict.  c.  102,  the  land  ought  to  be  assessed 
as  bare  naked  land ;  but  I  think  it  may 
be  valued  with  its  accessories,  and  is 
therefore  liable  to  be  rated  higher  than 
mere  agricultural  land. 

The  only  remaining  question  is,  whether 
the  parties  are  ^*  owners  "  within  the  mean- 
ing of  the  statute.  I  think  they  are.  There 
is  nothing  save  the  agreement,  which  the 
parties  are  not  bound  to  enforce,  to  pre- 
vent the  premises  being  let  at  a  rack  rent. 
I  don't  think  the  lessees  hold  it  them- 
selves at  a  rack  rent,  but  at  a  rent  under 
the  rack  rent ;  but  even  if  it  wen  other- 
wise, still,  if  they  had  the  power  to 
receive  a  higher  rent  for  it  (and  they 
have  such  a  power  but  for  the  agi*eement 
inter  partes)  f  I  think  they  come  within  the 
latter  part  of  the  section.  If  we  came  to 
the  opposite  conclusion,  it  seems  to  me 
that  the  effect  of  our  judgment  would  be 
to  permit  parties  to  make  these  statutory 
provisions  inoperative  merely  by  putting 
prohibitory  terms  in  their  agreement,  the 
performance  of  which  they  can  waive  at 
pleasure. 

I  therefore  have  oome  to  the  conclusion 
that  our  judgment  must  be  for  the  re- 
spondents, and  that  the  order  of  the 
Justices  must  be  affirmed. 


LiNDLBT,  J. — I  am  of  the  same  opinion. 
What  the  appellants  want  us  to  decide  is 
that  the  trustees  are  not  owners  of  a 
'^  house  "  or  "  land."  Looking  at  the 
statutes  on  which  this  question  turns, 
their  effect,  as  it  seems  to  me,  is  to  make 
both  owners  of  house  and  land  liable  for 
these  expenses.  Why  is  this  chapel  not 
within  these  statutes  ?  Because,  so  it  is 
contended,  the  principle  laid  down  in 
AngeU's  Oase  (3)  applies.  But  all  that 
was  decided  there  was  that  a  church  con- 
secrated for  ever  to  ecclesiastical  purposes 
was  not  liable  to  be  assessed  as  a ''  house." 
This  case  is  as  unlike  the  one  I  have  cited 
as  it  can  be ;  the  only  resemblance  that  I 
can  see  is  that  both  structures  may  be 
used  for  the  same  purpose.  The  dif- 
ferences are  apparent  enough,  and  have 
already  been  sufficiently  commented  on 
by  my  brother  Orove.  The  decision  in 
The  Plumstead  Board  of  Works  v.  The 
British  La/nd  Company  (4),  which  was  a 
question  of  cross  roads,  does  not  touch 
the  present  case.  This  building,  in  my 
judgment,  falls  within  one  or  the  other 
description  contained  in  the  statutes:  I 
should  say  it  might  be  brought  within 
either.  Having  regard  to  the  object  of 
the  Acts  and  the  wording  of  the  sections, 
I  should  say  everything  was  intended  to 
be  included  except  churches  properly  so 
called. 

With  respect  to  the  further  question, 
whether  the  appellants  are  ''  owners,"  I 
have  oome  to  the  conclusion  that  they 
are.  As  trustees  they  can  let  for  the 
benefit  of  their  cestuis  que  trust.  It  may 
be  that  this  congregation  will  in  time 
find  a  more  suitable  place  to  worship  in, 
and  then  the  trustees  can  let  it.  Con- 
sidering the  facts  stated  in  the  Special 
Case,  I  am  not  prepared  to  assume  that 
these  trustees  pay  rack  rent,  but  I  think 
they  clearly  come  within  the  latter  part  of 
the  definition  given  to  the  term  *'  owner  " 
in  section  250  of  the  Act  of  1855. 

For  these  reasons  I  think  that  this 
appeal  should  be  dismissed  with  costs. 

Appeal  dismissed, 

Soliciton— T.  C.  WiUiamB  and  Shepheard  &  Sons, 
for  appellanU ;  ickn  Layton,  for  roBpondenta. 
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Elementary  Edtication  Acts,  1870  and 
1876 — Compliance  with  Attendance  Order 
— Attendance  without  Fees — Liability  of 
Parent  to  Gonviction  wider  39  ^  40 
Vict,  <5.  79.  s,  \2—Bemis8ion  of  Fees,  33  8f 
34  Vict,  c,  75.  s.  17. 

A  was  summoned  by  the  local  School 
Board  of  Belgrave  in  the  county  of  Leicester, 
and  an  order  was  made  on  him  to  cause  his 
child  to  attend  the  school  and  to  see  that 
that  order  was  complied  with.  A  sent  his 
child  but  withotU  the  school  fees.  On  an 
information  laid  before  the  Justices,  A  was 
convicted  of  not  complying  with  the  order, 
and  adjudged  to  pay  a  fine  of  hs.,  to  be 
levied,  if  iiecessary,  by  distress,  and  in  the 
event  of  insufficiency  of  distress,  it  was 
ordered  that  A  be  imprisoned  for  five  days 
unless  the  fine  and  costs  should  be  sooner 
paid : — Held,  on  appeal,  that  notwilhstand» 
ing  that  A  had  not  applied  to  the  guar- 
dians, under  39  ^  40  Vict.  c.  79.  s.  10,  to 
pay  the  fees,  and  had  refused  to  obtain  a 
remission  of  them,  under  33  ^  34  Vict,  c. 
75.  s,  17,  he  was  not  liable  to  conviction 
under  39  ^  40  Vict,  c.  79.  s,  12,  as  he  had 
in  fact  complied  vdth  the  order  to  cause  the 
child  to  attend  the  school. 

This  was  an  appeal  hy  Special  Case, 
stated  under  42  &  43  Yiet.  c.  49,  from  a 
conviction  bj  the  Justices  for  the  coanty 
of  Leicester,  on  an  information  preferred 
bj  the  respondent  on  behalf  of  the 
School  Board  of  Belgrave  in  the  said 
coanty,  that  the  appellant,  John  Richard, 
son,  being  the  parent  of  Amy  Richardson, 
residing  in  the  said  parish  of  Belgrave,  and 
subject  to  the  provisions  of  the  Elementary 
Education  Acts,  Tinlawfully  did  not  cause 
the  said  Amy  Richardson  to  attend  school 
as  reqnired  by  an  attendance  order  made 
by  a  Court  of  summary  jurisdiction.  It 
was  proved  or  admitted  that  the  attend- 
ance order  was  duly  made  and  served, 
that  the  child  was  sent  by  the  father  to 
the  school,  but  without  the  fees,  and  that 
the  fiither,  who  was  out  of  work,  refused 
to  apply  to  the  guardians  to  pay  the  fees 
or  to  ask  for  a  remission.  The  child  was 
VcM..  60.— M.C. 


refused  admission  because  the  fees  were 
not  sent. 

The  question  of  law  for  the  Court  was 
whether  the  appellant  was  properly  con- 
victed of  not  complying  with  the  attend- 
ance order. 

Hensman,  for  the  appellant. — This  con- 
viction should  be  quashed  because  the 
appellant  has,  by  sending  the  child  to 
school,  complied  with  the  order,  as  the 
Elementary  Acts  have  no  provisions,  nor 
have  any  by-laws  been  made  thereunder, 
to  compel  parents  to  send  school  fees 
with  the  children,  or  imposing  a  penalty 
for  not  so  sending  them. 

Dotiglas  Walker,  for  the  respondent. — 
Though  there  is  no  provision  in  the  Acts 
for  the  prepayment  of  school  fees,  it  is  a 
rule  adopted  from  the  course  taken  in  the 
schools  of  which  the  board  schools  have 
taken  the  place,  to  demand  them  before- 
hand, as  there  is  no  power  under  the  Act 
to  enforce  any  payment  of  fees.  The 
duty  of  educating  the  child  is  imposed 
for  the  first  time  as  a  duty  on  the  parent 
by  39  &  40  Vict.  c.  79.  s.  4.  If  through 
poverty  he  is  unable  to  meet  the  expense  of 
performing  that  duty,  he  can  apply  under 
section  10  to  the  guardians  to  pay  the 
fees  for  him.  33  &  34  Vict.  c.  75.  s.  74 
gives  power  to  school  boards  to  make  by- 
laws as  to  the  remission  of  fees,  and  he 
can,  if  proved  to  be  unable  to  pay  the 
feea,  get  them  remitted.  But  here  the 
appellant  was  not  proved  to  be  unable  to 
pay  the  fees  The  evidence  was  only  that 
he  was  out  of  work.  It  being,  therefore, 
by  his  own  fault  that  the  fees  were  not 
paid  or  remitted,  sending  the  child  with- 
out the  fees  was  not  causing  the  child  to 
attend  in  compliance  with  the  order. 

Hensman,  in  reply. — This  is  practically 
a  criminal  proceeding.  The  appellant  is 
an  ignorant  man,  and  therefore  the  plain 
reading  of  the  words  of  the  order  should, 
if  possible,  be  taken  to  be  the  true  read- 
ing. The  words  are  *'  cause  the  child  to 
attend.''  He  did,  in  fact,  send  the  child. 
True,  it  was  without  the  fees ;  but*  in 
order  to  sustain  the  charge  of  disobedience 
to  the  order  it  would  be  necessary  to  read 
it  as  though  the  words  were  "  cause  the 
child  to  attend  with  the  fees."  Attendance 
means  sending  the  child  to  receive  educa- 
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tion  and  refers  to  a  physical  act — see 
sections  17,  36,  74  of  the  Act  of  1870, 
and  section  11  of  that  of  1876,  the  last 
of  which  created  a  fresh  offence  with  two 
sub-divisions — first,  not  causing  the  child 
to  attend ;  second,  habitnallj  neglecting 
to  canse  the  child  to  attend — Ex  parte 
The  School  Board  for  London  ;  in  re  Mur* 
phy  (1). 

LiNDLBT,  J. — This  is  a  case  of  consider- 
able importance.     The  question  as  stated 
by  the  Justices  is  very  simple,  namely, 
whether  sending  a  child  to  a  board  school 
without  the  fees,  which  it  appears  it  is 
the  rule  to  require  to  be  prepaid,  is,  or  is 
not,  a  failure  to  comply  with  an  attend- 
ance order.      The  authority  on   which 
the  attendance  order  in  this  case  was 
made  is  not  stated.     It  runs  thus :  "  We 
do  order  the  said  Amy  Richardson  to 
attend  the  board  school,  being  a  certified 
efficient  school  at  Belgrave,  in  the  county 
of  Leicester,  every  time  the  said  school 
shall  be  open,  and  that  the  said  defendant 
do  see  that  this  our  order  is  complied 
with."     The  case  states  that  the  appel- 
lant did  cause  the  child   to   go  to   the 
school ;  and  the  question  is,  Was,  or  was 
not,  that  a  compliance  with  that  order? 
Now  in  what  sense  is  the  word  "  attend  " 
used  in  the  Act  authorising  the  grant- 
ing  an  attendance  order  ?     At  first  sight 
it  seems  quite   plain  that  there  was  a 
compliance  with  the  order,  and  the  only 
doubt  in  my  mind  arose  from  the  fact 
that   section    10    enables    a    parent    to 
apply  to  the  guardians  to  pay  the  fee, 
so  that  although  he  is  a  poor  man  there 
exists   a  mjsthod  of  getting  them  paid. 
This  doubt,  however,   I  think  was  un- 
founded, and  the  true  construction  of  the 
Act  is  such  that  I  am  of  opinion  that  the 
appellant  has  caused  his  child  to  attend 
the  school.     I  see  that  there  may  be  a 
difficulty  in  forcing  him  to  pay  the  fees 
or  get  them   remitted,  but  we   cannot 
strain  the  sections  of  the  Act  in  order  to 
avoid  such  a  difficulty ;  and  looking  at 
those  sections  I  think  it  becomes  quite 
plain  that  the  word  **  attend  "  is  used  in 
its  prima  facie  meaning.     The  excuses 
for  non-attendance  in  section  11  point  to 

(1)  46  Lav  J,  Rep.  M.C.  193;  Law  Bep.  2 
Q.B.  D.  897. 


a  physical  attendance,  and  there  is  nothing 
to  indicate  an  attendance  with  fees.  At- 
tendance really  means  "  going  to  school," 
and  this  is  all  the  Act  means.  If  there 
is  any  desire  for  other  regulations  to  be 
complied  with,  as  that  the  child  should 
come  with  a  clean  face,  or  with  the  fees  in 
hand,  by-laws  should  be  made  enacting 
it.  I  think  the  appellant  has  complied 
with  the  order  and  that  the  conviction 
must  be  quashed. 

Lopes,  J. — The  appellant  has  been 
convicted  of  unlawfully  not  causing  his 
child  to  attend,  has  been  fined  five  shil- 
lings, and  is  liable  in  default  to  imprison- 
ment for  five  days.  It  is  admitted  that 
he  did  send  his  child  to  the  school,  but 
without  the  fees — which,  according  to 
the  respondent's  contention,  is  no  attend- 
ance at  all — since  the  father  might  have 
got  remission,  or,  by  proving  his  inability 
through  poverty  to  pay  the  fees,  have 
got  the  money  paid  by  the  guardians. 
We  are  asked  to  say  that  the  word 
'*  attend  "  is  not  te  be  taken  in  the  ordi- 
nary sense,  but  as  though  it  meant 
'*  attend  with  school  fees  in  hand."  But 
I  am  unable  to  import  those  words  into 
this  statute — which  is  a  very  stringent 
Act — for  they  would  hardly  be  in  accord 
with  the  words  actually  in  the  statute. 
In  my  opinion,  "  cause  to  attend  "  means 
simply  and  purely  "  send  to  school." 
There  may  be  a  difficulty  in  obtaining 
the  fees,  but  that  must  be  provided  for, 
if  necessary,  by  legislation.  I  am  of 
opinion  that  this  conviction  must  be 
qnashed. 

Oonviction  quashed  with  costs. 


Soliciton— H.  Montagn,  agent  for  Thomas  Wright, 
Leicester,  for  eppeUant ;  Gedge  &  Co.,  agents 
for  Kdward  Miles,  Leicester,  for  respondent 
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March  15.  j  (respondent). 

Cruelty  —  Domestic  Animals  —  Young 
Parrots  —  Omission  to  supply  Water  — 
Jurisdiction  of  Justices — Statute  12  8f  13 
Vict,  c,  92.  s,  2. 

The  appellant^  a  foreman  to  a  dealer  in 
foreign  birds,  sent  some  parrots  from  L,  to 
D,  by  railway  in  a  box  unthout  water. 
They  were  found  at  J?.,  a  station  on  the 
route,  after  ten  hours*  travelling,  suffering, 
as  the  respondent  alleged,  from  want  of 
water,  which  they  drank  eagerly  when  of-- 
fered  to  them.  Upon  these  facts  the  magis^ 
trate  conmcted  the  appellant,  under  12  ^ 
13  Vict,  e,  92.  s,  2,  of  torturing  or  causing 
to  be  tortured  '*  domestic  animals "  : — 
Held,  theU  the  conviction  was  bad,  on  the 
ground  that  there  was  no  evidev^ce  of  cruelty 
or  thai  the  parrots  in  question  were  "  do- 
mestic  animals  "  within  the  msaning  of  the 
statute. 

Qnsare,  whether  if  an  offence  had  been 
committed  fucA  offence  would  ha/oe  been  a 
eonOnmng  one. 

Case  stated  by  a  Metropolitan  police 
magistrate,  under  20  ft  21  Vict.  c.  43. 

On  the  1st  of  October,  1880,  an  infor. 
mation  was  preferred  by  the  respondent 
against  the  appellant,  under  12  &  13 
Vict.  c.  92.  s.  2,  '<for  that  he  on  the 
10th  and  11th  days  of  September,  1880, 
in  the  parish  of  St.  Giles,  Camberwell, 
did  ill-treat  and  torture,  and  c&nse  or  pro- 
cure to  be  cruelly  ill-treated  and  tortured, 
certain  animals,  to  wit,  six  parrots,  con- 
traiy  to  the  statute." 

The  appellant  was  the  foreman  to  one 
Cross,  who  is  a  wholesale  dealer  in  foreign 
birds,  beasts  and  reptiles,  and  keeps  a 
menagerie  at  Liverpool. 

On  the  10th  of  September,  1880,  the 
appellant  superintended  the  packing  in  a 
wooden  box  of  a  case  of  six  young  par- 
rots at  Liverpool,  which  were  despatched 
by  his  direction  by  the  train  leaving 
Liverpool  at  11  p.m.,  consigned  to  Dover. 
Some  Indian  com  was  pla^sd  in  the  box 
in  which  they  were  consigned,  but  no 
water. 

At  9.15  A.if.,  on  the  11th  of  September, 
the  respondent  an  officer  of  the  Society 


for  the  Prevention  of  Cruelty  tiO  Animals, 
being  on  the  p]atrorm  of  the  Heme  Hill 
station,  observed  the  box  there,  which  was 
waiting  to  be  placed  in  the  Dover  train. 
The  respondent  observed  through  a  cre- 
vice in  the  top  of  the  box  that  the  birds 
were  perspiring  very  freely,  and  the  at- 
tention of  another  witness  was  drawn  to 
the  birds  by  their  making  a  squeaking 
noise.  On  water  being  given  to  them  they 
drank  about  two  saucerf uls,  and  with  a 
relish,  and  did  not  cry  out  afterwards  but 
seemed  to  be  quite  happy  and  contented. 

Upon  the  above  facts  the  appellant 
contended — first,  that  there  was  no  evi- 
dence of  cruelty  ;  second,  that  the  birds, 
being  foreign  unacclimatised  parrots,  were 
not  *'  animals  "  within  the  meaning  of  the 
statute;  and,  third,  that  no  ofience  had 
been  committed  within  the  jurisdiction  of 
the  Court. 

The  magistrate  convicted  the  appellant, 
being  of  opinion  that  the  birds  were 
'* animals"  under  the  statute,  and  that 
the  appellant  had  committed  an  ofience 
within  the  jurisdiction  of  the  Court,  by 
cruelly  sencQng  birds  without  water  on  a 
journey  of  several  hours. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  appellant  was 
rightly  convicted  under  12  ft  13  Vict.  c. 
92.  s.  2. 

JT.  D.  Qreene,  for  the  appellant. — This 
conviction  is  bad.  First,  there  is  no  evi- 
dence of  any  crueltv.  Cruelty  consists 
in  the  unnecessary  abuse  of  an  animal — 
Bridge  v.  Parsons  (1). — See  also  Murphy 
V.  Manning  (2).  No  evidence  was  ofiered 
of  the  habito  of  these  birds ;  and  the  fact 
that  they  drank  only  amounts  to  evidence 
of  thirst.  Secondly,  no  evidence  was 
given  that  these  parrots  were  "  domestic 
animals"  within  the  meaning  of  12  ft  13 
Yict.  c.  92.  s.  29,  as  extended  by  17  ft  18 
Vict.  c.  60.  s.  3  (3).  The  appellant's  em- 
ployer was  a  dealer  in  foreign  birds,  and 
the  presumption  is  that  these  birds  were 

(1)  3  B.  ft  8.  382;  32  Law  J.  Rep.  M.O.  96. 

(2)  46  Law  J.  Bep.  M.C.  211 ;  Law  Bep.  2  Ex. 
D.  311. 

(3)  By  17  ft  18  Vict.  c.  60.  b.  3.  the  word 
"animal/'  as  defined  in  12  ft  13  Vict.  c.  92.  a.  29, 
is  to  indnde  any  domestic  animal  of  any  kind  or 
species  whateyer,  and  whether  a  quadruped  or  not. 
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young  nnacclimatised  parrots.  Domestio 
animals  are  snch  as  live  in  or  near  the 
habitation  of  man,  and  are  tame  as  dis- 
tinguished from  wild.  Lastly,  the  of- 
fence (if  any)  was  not  committed  within 
the  magistrate's  jurisdiction.  If  the 
finding  is  correct  the  offence  was  com- 
mitted at  Liverpool ;  and  12  &  13  Vict, 
c.  92.  s.  14  provides  that  the  complaint 
mast  be  heard  and  determined  by  the 
Justice  "  within  whose  jurisdiction  the 
offence  shall  be  committed."  Neither  was 
the  offence  a  continuing  one ;  otherwise 
every  place  en  roiUe  would  have  jurisdic- 
tion, and  the  appellant  might  be  brought 
before  the  Justice  of  each  division. 

/.  UnderhiU  and  Morton  Smith,  for  the 
respondent.  —  The  questions  submitted 
were  facts  for  the  magistrates  to  deter- 
mine upon.  There  was  sufficient  evidence 
of  cruelty,  and  there  can  be  no  doubt  that 
a  parrot  may  be  a  '^  domestic  animal " 
under  the  statute.  As  regards  the  ques- 
tion of  jurisdiction  the  offence  was  a 
continuing  one  all  along  the  transit^- 
Johnson  v.  Golam  (4).  The  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c. 
49),  s.  46.  sub-s.  3,  also  provides  that 
where  an  offence  is  committed  in  respect 
of  any  property  in  or  upon  any  carriage 
or  vehicle  whatsoever  employed  in  a 
journey,  the  person  accused  of  such  of- 
fence may  be  tried  by  any  Court  through 
whose  jurisdiction  such  carriage  or  vehicle 
passed  in  the  course  of  the  journey  during 
which  such  offence  was  committed. 

Oreene  replied. 

Gbove,  J. — I  think  the  conviction  must 
be  set  aside.  First  of  all,  I  am  of  opinion 
that  there  was  no  reasonable  evidence  of 
cruelty.  There  was  no  unnecessary  phy- 
sical abuse  of  the  animals,  or,  as  I  should 
prefer  to  express  it,  no  ill-usage,  negative 
or  positive,  by  which  the  animals  substan- 
tially suffered.  The  ill-usage  alleged  is  the 
putting  the  birds  into  a  place  where  they 
could  not  get  water  for  a  considerable 
period ;  but  there  is  no  reasonable  evi- 
dence to  shew  that  they  did  suffer  from 
being  put  in  the  month  of  September  in 
a  box,  with  an  opening  at  the  top,  but 
not  supplied  with  water.     There  is  no 

(4)  44  Law  J.  Bep.  M.C.  186 ;  Law  Rep.  10 
Q.B.  644. 


evidence  that  the  birds  required  water 
during  the  night  at  a  time  like  that. 
Cruelty  means  something  more  than  mere 
inconvenience ;  and  it  seems  to  me  fri- 
volous to  say  that  birds  are  never  to  be 
kept  for  ten  hours  without  water,  and 
that  there  was  cruelty  committed  within 
the  statute  because  they  drank  some  vmter 
with  a  relish  immediately  it  was  offered 
to  them. 

Again,  I  don't  think  that  such  parrots 
as  these  were  can  be  properly  termed 
"domestic  animals''  at  all.  I  am  far 
from  saying  that  a  parrot  may  not  be  a 
"  domestic  animal ; "  but  how  can  birds 
which,  according  to  the  evidence,  appear 
to  be  young  unacclimatised  parrots,  be 
"  domestic  animals  "  ?  No  evidence  was 
offered  on  the  subject,  and  the  facts,  as 
stated,  lead  me  to  quite  the  opposite 
conclusion. 

As  regards  the  question  whether  this 
offence  was  a  continuing  one,  I  am  in- 
clined to  think  that  it  was,  but  it  is  not 
necessary  to  decide  the  point  on  the  pre- 
sent occasion. 

LiNDLET,  J. — 1  also  think  that  our 
judgment  must  be  for  the  appellant.  No 
doubt  the  question  whether  there  has 
been  cruelty  or  not  is  a  question  of  fact, 
and  I  should  not  be  prepared  to  differ 
from  the  magistrate's  view  had  there  been 
any  reasonable  evidence  on  which  he 
acted.  The  other  point  is  of  itself  suffi- 
cient to  dispose  of  this  case,  for  I  can  see 
absolutely  no  evidence  to  shew  that  these 
birds  were  "  domestio  animals." 

On  the  question  of  jurisdiction  I  am 
inclined  to  think  that  this  was  not  a 
continuing  offence,  but  I  would  rather 
base  my  judgment  on  the  other  points 
raised  by  the  appellant. 

Jvdgmenifor  appellant. 


Solidton— Last  &  Sena,  ag«ntfi  for  Barrell,  Bod- 
way  &  Barrell,  Liverpool,  for  appellant;  A. 
Leblioi  for  respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 


1881 
March 


THE     DUDLEY     QAS    COMPANY 

(appellants)  v.  wabming- 
TON  (respondent). 


OasiDorks  Olamei  Acts,  1847  and  1871 
—10  Viet.  e.  16.  m.  38  and  49—34  ^  36 
Viet.  c.  41.  ss.  1,  3,  36,  iA—Penalty  for 
not  supplying  Copy  of  Accounts — Time 
when  Offence  Complete — Effect  of  Incor- 
poraiion  of  Oasworks  Ola/uses  Act,  1847, 
by  Company  constituted  prior  to  1871. 

The  Gasworks  Clames  Act,  1871.(34  8f 
36  Vict.  c.  41),  hy  section  36  requires  the 
undertakers  to  fill  up  and  forward  to  the 
local  authority,  by  the  2Sth  of  March  vn 
each  year,  an  annual  statement  of  amounts, 
made  up  to  the  preceding  31st  of  December, 
in  a  certain  form,  and  to  keep  copies  of 
such  staiement,  and  to  sell  the  same  to  any 
applicant.  A  penalty  is  imposed  in  case 
they  make  default  in  comphfing  with  the 
above  provisions,  and  for  recovery  ofpenaU 
ties  complaint  is  to  be  made  before  a  Jus- 
tice unthin  six  months  after  the  commission 
of  the  offence. 

The  same  Act,  in  section  1,  sam  that 
^^  the  Chsioorks  Clauses  Act,  1847,  and 
this  Act  shall  be  construed  together  as  one 
Act;  and  the  provisions  of  this  Act  shall 
be  held  to  repeal  and  supersede  such  of  the 
provisions  of  that  Act  as  are  inconsistent 
with  this  Act ; "  and  in  secti&n  3  that  "  the 
provisions  of  this  Act  shall  apply  to  every 
gas  wndertaking  authorised  by  amf  special 
Act  hereafter  passed,^* 

The  appellant  gas  compamf  by  its  special 
Act,  passed  in  1863,  incorporated  the  Qas^ 
works  Clauses  Act,  1847,  which,  by  section 
49,  provides  thai  "  nothing  herein  or  in  tJiS 
special  Act  contained  shall  be  deemed  to 
exempt  the  undertakers  from  any  general 
Act  relating  to  gasworks.** 

On  the  2^th  of  March,  1880,  the  respon- 
dent made  complaint  before  Justices  that 
the  appellants  had  failed  mi  the  *drd  of 
March,  1880,  to  sell  to  him  a  copy  of  the 
annual  staiement  of  accounts  made  up  to 
the  Zlst  of  December,  1878. 

The  company  had  in  fact  never  made  up 
the  accounts  in  the  manner  prescribed  by  the 
Act  of  1871,  nor  forwarded  any  statement 
to  the  local  authority  of  which  a  copy  could 
he  made : — 


Held,  on  appeal  (affirming  the  conviction 
by  the  Justices  of  the  company),  first,  thai 
the  appellants  were  subject  to  the  provisions 
of  the  Act  of  1871,  which  amended  not  only 
the  Act  of  1847  but  also  every  private  Act 
with  which  the  Act  of  1847  had  been  in- 
corporated;  and,  second,  that  the  complaint 
was  in  time. 

This  was  a  Case  stated  by  Justices  of 
the  borough  of  Dudley,  under  20  &  21 
Vict.  0.  43. 

On  the  24th  of  May,  1880,  the  appel- 
lants  appeared  to  a  summons,  taken  out 
by  the  respondent,  the  town  clerk  of  the 
borough,  charging  them  that  they  on  the 
3rd  of  March,  1880,  unlawfully  did  not 
keep  and  sell  to  the  respondent^  who  ap- 
plied for  the  same  at  their  offices,  a  copy 
of  the  statement  of  accounts  of  the  said 
company,  made  up  to  the  3l8t  of  De- 
cember, 1878,  in  the  form  and  containing 
the  particulars  specified  in  schedule  B  of 
the  Gasworks  Clauses  Act,  1871  (34  & 
36  Vict.  c.  41),  contrary  to  the  form  of 
the  said  statute. 

Upon  the  hearing  the  appellants  were 
duly  convicted  and  adjudged  to  pay  a  fine 
of  50Z. 

The  appellant  company  was  incorpo- 
rated by  a  special  Act,  passed  in  1863  (16 
Vict.  c.  2),  by  section  2  of  which  Act  it 
was  enacted  that  the  Gasworks  Clauses 
Act,  1847,  should  be  incorporated  with 
and  form  part  of  that  Act. 

Section  49  of  the  (Gasworks  Clausea 
Act,  1847,  enacts  "  that  nothing  herein 
or  in  the  special  Act  mentioned  shall  be 
deemed  to  exempt  the  undertakers  from 
any  general  Act  relating  to  gasworks, 
which  may  be  passed  in  the  same  session 
in  which  the  special  Act  is  passed,  or  any 
future  session  of  Parliament." 

By  section  1  of  the  Gasworks  Clauses 
Act,  1871,  it  is  enacted  that  "  the  Gas- 
works Clauses  Act^  1847,  and  this  Act 
shall  be  construed  together  as  one  Act, 
and  the  provisions  of  this  Act  shall  be 
held  to  repeal  and  supersede  such  of  the 
provisions  of  that  Act  as  are  inconsistent 
with  this  Act,"  and  section  3  of  the  same 
Act  states,  "  The  provisions  of  this  Act 
shall  apply  to  every  g^  undertaking 
authorised  by  any  special  Act  hereafter 
passed,  save  where  the  said  provisions  are 
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expressly  varied  or  excepted  by  any  sncb 
special  Act." 

Section  35  of  the  Gasworks  Clauses 
Act,  1871,  requires  the  undertakers  to 
fill  up  and  forward  to  the  local  authority, 
on  or  before  the  25th  of  March  in  each 
year,  an  annual  statement  of  accounts, 
made  up  to  the  31  st  day  of  December 
then  next  preceding,  in  the  form  specified 
in  schedule  B  to  the  Act  annexed,  and  goes 
on  to  enact  that  ''the  undertakers  shall 
keep  copies  of  such  annual  statement  at 
their  office,  and  sell  the  same  to  any  ap- 
plicant at  a  price  not  exceeding  Is.  for 
each  such  copy,  and  that  in  case  of  de- 
fault the  undertakers  shall  be  liable  to  a 
penalty  not  exceeding  40«.  for  each  day 
during  which  such  default  continues." 

The  Gasworks  Clauses  Act,  1871 ,  s.  44, 
provides  that  penalties  shall  be  recovered 
in  manner  directed  by  the  Gasworks 
Clauses  Act,  1847,  with  respect  to  the 
recovery  of  penalties,  and  that  Act  incor- 
porates the  Biailway  Clauses  Act,  1845, 
as  to  the  recovery  of  penalties,  section  20 
of  which  requires  the  complaint  to  be 
made  before  a  Justice  within  six  months 
after  the  commission  of  the  offence. 

The  questions  of  law  for  the  opinion  of 
the  Court  were — 

1.  Whether  the  Gks works  Clauses 
Act,  1871,  applies  to  the  appellants'  com- 
pany so  as  to  require  them  to  keep  and 
furnish  the  said  accounts. 

2.  Whether  the  information  was  laid 
within  the  time  limited  by  the  statute. 

A.  WilU  (Anstie  with  him),  for  the  ap- 
pellants.— First,  as  to  the  time.  If  the 
appellants  were  within  the  1871  Act  then 
they  ought  to  have  forwarded  the  copy 
of  accounts  to  the  local  authority.  Not 
having  done  so  the  offence  was  complete, 
and  the  six  months  began  to  run  at  once. 
The  essence  of  the  offence  is  not  keeping 
the  accounts  in  the  new  form,  and  not 
the  failure  to  supply  a  copy.  There 
must  be  some  limitation,  otherwise  an 
application  of  this  sort  might  be  made 
twenty  years  after.  Secondly,  the  Gas- 
works Clauses  Acts  are  not  statutes 
which  have  any  force  proprio  motu.  They 
are  merely  to  save  the  repetition  of  cer- 
tain clauses  in  each  special  Act,  and  they 
have  no  operation  unless  incorporated 


with  the  special  Act.  The  Act  of  1871  is 
not  therefore  ''  a  general  Act  relating  to 
gasworks  "  within  the  meaning  of  sec- 
tion 49  of  the  1847  Act. 

This  company  is  exactly  in  the  same 
position  as  it  would  have  been  in  if  the 
1847  Act  had  never  been  passed,  but  the 
special  Act  had  had  all  the  clauses  con- 
tained in  it.  Then,  if  that  be  so,  the 
1871  Act  has  no  application,  because  by 
section  3  its  provisions  are  only  to  *'  apply 
to  every  gas  undertaking  authorised  by 
any  special  Act  hereafter  passed,"  and  are 
of  future  application.  Although  the  1847 
Act  is  incorporated,  yet  the  1871  Act 
does  not  incorporate  every  special  Act 
which  has  incorporated  the  1847  Act. 

In  the  case  of  The  Oommercial  Oas 
Company  v.  Scott  (1)  there  is  a  dictum  of 
Lush,  J.,  in  the  course  of  the  argument, 
which  is  against  my  contention,  but  the 
judgment  is  placed  on  another  ground 
altogether,  and  the  former  one  is  not  even 
mentioned,  which  rather  shews  that  upon 
consideration  the  learned  Judges  did  not 
think  it  tenable. 

Henry  Matthews  and  A,  T.  Lawrence^  for 
the  respondent,  were  not  called  upon  to 
argue. 

Gbovb,  J. — I  am  of  opinion  that  this 
conviction  must  be  affirmed.  Upon  read* 
ing  the  case  and  before  hearing  the  in- 
genious argument  of  Mr.  Wills,  it  cer- 
tainly struck  me  as  quite  clear,  and, 
notwithstanding  the  contention  on  the 
part  of  the  appellants,  I  have  no  doubt 
as  to  what  our  judgment  should  be. 

The  main  provisions  which  we  have  to 
consider  are  the  35th  section  of  the  Gkia- 
works  Clauses  Act,  1871,  and  the  49th 
section  of  the  Gasworks  Clauses  Act, 
1847.  The  Act  of  1847  is  incorporated 
with  the  special  Act  of  1858,  by  which 
the  appellants'  company  was  constituted. 
In  the  Act  of  1871  occurs  this  provision, 
under  which  the  conviction  has  been 
made.  [The  learned  Judge  then  read  sec- 
tion 35.  J  The  company  nad  not,  in  fact, 
kept  copies,  and  has  not  made  up  the  ac- 
counts in  the  way  there  directed ;  but  what 
is  contended  on  their  behalf  is,  that  their 
liability  is  in  respect  of  the  latter  offence, 

(1)  44  Law  J.  Bep.  Q.B.  215;  Law  Bap.  10 
Q.B.  400. 
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and  that  they  must  be  proceeded  against, 
if  at  all,  for  not  filling  np  and  forward- 
ing to  the  local  anthority  the  annnal 
Btatement  of  accounts,  and  that  they  are 
exempt  from  penalties  in  respect  of  not 
giving  copies  of  that  which  they  have 
never  made.  It  seems,  however,  to  me, 
that  they  are  not  to  escape  by  disabling 
themselves  from  compliance  with  the 
Act,  and  so  take  advantage  of  their  own 
wrong.  They  have  to  do  two  things — 
make  an  annual  statement  and  keep 
copies;  and  the  fact  of  not  keeping  a 
proper  account  does  not  exempt  them 
from  liability  to  supply  copies. 

A  more  material  question  is,  what  efiect 
the  incorporation  of  the  1847  Act  with 
the  1871  Act  has  upon  the  provisions  of 
the  3rd  section  of  the  latter  Act,  which 
makes  it  applicable  to  every  gas  under- 
taking authorised  by  any  special  Act 
hereafter  passed.  It'  read  alone,  those 
words  would  seem  to  limit  the  applica- 
tion to  gas  companies  constituted  after 
1871 ;  but  there  are  no  words  of  exclu- 
sion— as  if,  for  instance,  the  section  had 
run,  "  shall  apply  only  to  ;"  and  the  rea- 
son is,  that  in  section  1  we  find  that "  the 
Gasworks  Clauses  Act,  1847,  and  this  Act 
shall  be  construed  together  as  one  Act," 
so  that  its  application  to  all  existing  gas 
companies  was  already  provided  for. 
Thus  we  arrive  at  an  answer  to  the  ques- 
tion. What  is  *'  this  Act  '*  in  section  3  ? 
— ^namely,  that  it  is  the  Act  of  1871, 
with  all  the  unrepealed  portions  of  the 
1847  Act. 

Now,  one  of  the  unrepealed  portions 
of  the  1847  Act  is  section  49,  which  says 
that  nothing  in  it  or  in  the  special  Act 
shall  be  deemed  to  exempt  the  under- 
takers from  any  general  Act  relating  to 
gasworks. 

Upon  this  it  is  said  that  the  1871  Act 
is  not  a  general  Act;  but  it  is  so  in  terms, 
and  it  relates  to  gasworks ;  and  if  so, 
section  49  applies,  and  the  undertakers 
are  not  exempt  from  its  provisions,  but 
expressly  included  in  them,  and  the  ap- 
pellants are  subject  to  section  35,  upon 
which  this  conviction  was  obtained.  Our 
attention  has  been  called  to  The  Oommer» 
cial  Oas  Company  v.  Scott  (1),  in  which 
the  decision  ultimately  turned  on  an  inter- 
mediate Act  of  1860,  and  it  became  nn- 
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necessary  to  decide  the  point  now  before 
us ;  but  Mr.  Justice  Lush,  in  the  course  of 
the  argument,  says,  '^  Surely,  by  section  1 
of  the  1871  Act  the  Act  of  1847  stands 
amended  not  only  in  the  statute-book, 
but  in  every  private  Act  in  which  it  has 
been  incorporated." 

Without  laying  too  much  stress  on 
ohiter  dicta,  this  shews  that  the  learned 
Judges  did  not  exclude  from  their  con- 
sideration a  decision  on  the  very  grounds 
on  which  we  are  now  deciding,  and  it  is 
important  as  shewing  their  primary  view 
of  the  Act  of  1871. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
We  have  to  construe  three  Acts  of  Par. 
liament.  The  first  in  point  of  date  is 
that  of  1847,  which  in  section  1  is  de- 
clared to  "  extend  only  to  such  gasworks 
as  shall  be  authorised  by  any  Act  of 
Parliament  hereafter  to  be  passed  which 
shall  declare  that  this  Act  shall  be  in- 
corporated therewith." 

The  appellants'  company,  by  their 
special  Act  in  1853,  did  incorporate  it, 
and  make  it  a  part  of  their  Act.  Two 
sections  of  it  only  become  important  now 
— section  38  (relating  to  the  mode  of 
keeping  accounts)  and  section  49.  Now, 
I  read  the  last-mentioned  section  as  sub- 
jecting the  appellants  to  all  subsequent 
general  legislation  relating  to  gasworks, 
unless  in  terms  excepted.  Next  we  come 
to  the  Act  of  1871  itself,  which  starts,  in 
section  1,  with  language  which  I  will  read 
— "  The  Gasworks  Clauses  Act,  1847,  and 
this  Act  shall  be  construed  together  as 
one  Act,  and  the  provisions  of  this  Act 
shall  be  held  to  repeal  and  supersede 
such  of  the  provisions  of  that  Act  as  are 
inconsistent  with  this  Act."  Passing 
on,  we  come  to  section  35,  which  is  not 
inconsistent  with  anything  in  the  special 
Act  or  any  Act.  Why  should  it  not, 
then,  be  read  as  part  of  the  statutory 
provisions  applicable  to  the  appellants? 
It  is  contended  that  the  Act  of  1871  does 
not  fall  within  the  words  "  general  Act  " 
hi  section  49  of  the  1847  Act ;  but  as  by 
section  1  the  Act  is  made  applicable  to 
all  gas  companies  which  have  incorpo- 
rated the  Act  of  1847, 1  see  no  way  out  of 
that  at  all,  for  the  appellants  have  incor- 
porated that  Act,  and  must  now  be  taken  to 
have  incorporated  it  as  amended.  Besides 
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this  application,  it  applies  also  to  all  gas 
csompanies  hereafter  constituted,  whether 
they  incorporate  it  in  their  special  Act 
or  not.  There  may,  indeed,  be  a  third 
class,  namely,  companies  which  did  not 
incorporate  the  1847  Act,  and  to  such  it 
woold  not  apply.  The  construction  of 
the  statutes  is  plain,  when  their  course 
and  intention  is  once  seen  and  understood. 
On  the  first  point  I  have  a  little  doubt, 
but  I  am  not  disposed  to  differ  from  my 
brother  Grove. 

Oonviction  affirmed. 


Solicitors — F.  Needham,  agent  for  Boumo  &  Owen, 
Dudley,  for  appellants  ;  G.  S.  Warmington, 
agent  for  £.  M.  Warmington,  Dudley,  for 
respondents. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
-tocn        f  THE  QUEEN  (^on  proseciUum  of 


March 


18.  "j 


EDWARD     WESTON)     V.     THE 
JUSTICES  OF  SALOP. 


Sessions — Bight  of  Appeal — Notice  of 
Appeal — Time — Statutes  11  Oeo.  2.  c.  19. 
*.  5,  and  12  ^  IS  Vict,  c,  45.  s.  1 — Sum- 
m/iry  Jurisdiction  Act,  1879  (42  §c  43 
Viet.  e.  49),  ss.  31  and  32 — Practice — 
Begulaiions  and  Oondittons  of  Appeal. 

By  11  Oeo.  2.  c.  19.  s.  5  an  appeal  is 
given  in  general  terms  against  a  Justices* 
order  made  under  that  Act  to  the  next 
general  or  quarter  sessions. 

By  12  8f  13  Vict.  c.  45.  s.  1,  in  aU  appeals 
to  the  sessions  fourteen  clear  days*  notice 
of  appeal  must  he  given.  The  Summary 
Jurisdiction  Act,  1879  (42  ^  43  Vict.  c. 
49),  by  section  32  enacts  that  a  person 
authorised  by  any  past  Act  to  appecd,  may 
appeal  subject  to  the  conditions  and  regu- 
lations contained  in  the  form>er  Act,  one  of 
which  is  that  notice  and  grounds  of  appeal 
must  be  given  within  seven  days  after  the 
Justices*  decision  where  no  time  is  pre^ 
scribed;  *^ provided  that  where  any  such 
appeal  is  in  accordance  with  the  conditions 
cund  reguUUiofis  prescribed  by  the  Act 
authorising  the  appeal,  such  appeal  shall 
not  be  deemed  invalid  by  reason  only  that 
it  is  not  in  accordance  with  the  conditions 
and  regulations  contained  in  this  Act.** 

TF.  appealed  from  an  order  made  under 


11  Oeo.  2.  c.  19,  and  complied  with  the 
requirements  of  12  §^  IS  Vict.  c.  45.  s.  1, 
but  did  not  give  notice  of  his  intention  to 
appeal  unthin  seven  days  of  the  Justices* 
decision,  or  otherwise  observe  the  procedure 
contained  in  the  Summary  Jurisdiction  Act, 
1879  :— 

Held,  that  the  provisions  contained  in  the 
last-mentioned  statute  applied,  and  tJuU 
inasmuch  as  notice  of  appeal  had  not  been 
given  in  proper  time  the  sessiofis  had  no 
jurisdiction  to  hear  such  appeal. 

Per  LiNDLET,  J. — The  requirements  of 

12  ^  13  Vict.  c.  45.  s.l  as  to  notice  of 
appeal  are  consistent  with  the  provisions 
contained  in  the  Summ>ary  Jurisdiction 
Act,  1879. 

In  this  case  a  role  nisi  had  been 
granted  for  a  writ  of  mandamus  directed 
to  the  Justices  of  the  county  of  Salop 
commanding  them  to  enter  continuances 
and  hear  an  appeal  brought  by  Edward 
Weston  against  an  order  of  Justices  at 
petty  sessions. 

The  material  facts  were  as  follows: 
On  the  19th  of  October,  1880,  a  summons 
was  heard  before  Humphrey  Sandford, 
Esq.,  and  the  Rev.  L.  J.  Lee,  Justices  for 
the  county  of  Salop,  on  a  complaint  made 
by  Joshua  Hughes,  agent  for  Major- 
Oeneral  Charles  Yanburgh  Jenkins,  that 
Weston  had  assisted  one  Evans,  a  tenant 
of  General  Jenkins,  in  removing  divers 
goods  and  chattels  from  the  premises 
which  he  occupied  as  tenant  to  General 
Jenkins,  by  concealing  goods,  or  part 
thereof.  The  Justices  made  an  order 
adjudging  that  Weston  should  forthwith 
pay  to  the  complainant  the  sum  of  242. 
for  his  offence  of  concealing  goods  un- 
lawfully and  fraudulently  removed  to 
avoid  distress  for  rent  and  costs. 

A  few  days  subsequently  the  said  order 
was  served  upon  Weston. 

On  the  2nd  of  November,  1880,  the 
money  was  paid  by  Weston. 

Notice  01  appeal  was  subsequently 
given,  which  complied  with  the  require- 
ments of  12  &  13  Vict.  c.  45. 

The  next  general  quarter  sessions  held 
after  the  19th  of  October,  1880,  were 
held  on  the  3rd  of  January,  1881. 

On  the  18th  of  December,  1880,  notice 
of  appeal  was  given  to  the  said  Justices 
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and  the  landlord,  and  on  the  28th  of 
December,  1880,  reoognisances  were  dnly 
entered  into  to  try  the  appeal.  On 
the  4th  of  January,  1881,  the  appeal, 
having  been  duly  entered,  came  on  to  be 
heard  at  the  sessions,  but  the  sessions 
declined  to  hear  it  on  the  ground  that 
notice  of  appeal  was  not  given  within 
the  time  specified  in  the  Summary  Juris- 
diction Act,  1879. 

McOlymowt  shewed  cause  against  the 
rule. — The  sessions  were  right  in  de- 
clining to  hear  this  appeal.  The  pro- 
ceedings were  commenced  under  11  Geo.  2, 
c.  19,  and  the  order  of  the  Justices  was 
made  under  section  4  of  that  statute. 
By  section  5  an  appeal  is  given  against  a 
Justices'  order  to  the  next  "  general  or 
quarter  sessions " ;  and  the  6th  section 
provides  for  a  recognisance  with  one  or 
two  sufficient  sureties,  in  which  event 
pending  the  appeal  the  order  of  the 
Justices  is  not  to  be  executed.  By  12  & 
13  Vict.  c.  45.  s.  1,  in  appeals  to  the 
sessions  ''fourteen  clear  days'  notice  of 
appeal  at  least  shall  be  given,  and  such 
shall  be  sufficient  notice,  any  Act  or  Acts 
or  any  rule  or  practice  of  any  Court  or 
Courts  to  the  contrary  notwithstanding." 
It  is  admitted  that  all  the  requirements 
of  these  two  statutes  have  been  complied 
with ;  and  the  only  question  is,  whether 
the  provisions  contained  in  12  &  13  Vict. 
c.  45,  in  so  far  as  they  affect  an  appeal 
under  an  Act  which  simply  authorises  an 
^>peal  without  anything  further,  have 
ho&a  modified  or  repealed  by  the  Sum- 
mary Jurisdiction  Act,  18/9.  If  the 
provisions  contained  in  the  last-men- 
tioned statute  are  held  to  be  applicable 
to  the  present  case  it  will  not  be  disputed 
that  this  appeal  was  out  of  time,  the 
notice  of  appeal  not  having  been  ^ven 
within  the  time  prescribed.  By  the  Sum- 
mary Jurisdiction  Act,  1879  (42  &  43 
Yict.  c.  49),  s.  31,  persons  authorised 
"  by  this  Act  or  by  any  future  Act "  to 
appeal  from  summary  orders  must,  inler 
alui,  do  so  *'  within  the  prescribed  time ; 
or  if  no  time  is  prescribed,  within  seven 
days  after  the  decision  of  the  Court  was 
given,"  Ac.  And  by  section  32,  "  where 
a  person  is  authorised  by  any  past  Act  to 
appeal, ...  he  may  appeal, .  .  .  subject 
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to  the  conditions  and  regulations  con- 
tained in  this  Act,  .  .  .  provided  that 
where  any  such  appeal  is  in  accordance 
with  the  conditions  and  regulations  pre- 
scribed by  the  Act  authorising  the  appeal 
....  such  appeal  shall  not  be  deemed 
invalid  by  reason  only  that  it  is  not  in 
accordance  with  the  conditions  and  rega- 
lations  contained  in  this  Act."  If  the 
provisions  of  this  statute  are  in  any  way 
mconsistent  with  those  contained  in  12 
&  13  Yict.  c.  45,  then  the  second  Act 
must  be  taken  to  have  repealed  the  first 
— Oamett  v.  Bradley  (1).  The  object  of 
the  Act  of  1879  was  to  give  a  uniform 
method  of  procedure  in  appeals  ;  and  its 
provisions  are  applicable  to  the  present 
case  inasmuch  as  11  Geo.  2.  c.  19  lays 
down  no  '*  conditions  or  regulations." 
The  sessions  therefore  rightly  declined 
to  hear  the  appeal. 

Kemp  (Redman  with  him)  supported 
the  rule. — The  Sunmiary  Jurisdiction 
Act  was  never  intended  to  apply  to  a  case 
like  the  present,  where  an  appeal  is 
authorised  in  a  particular  way.  The 
statute  under  which  the  appeal  is  given 
requires  the  appellant  to  enter  into  a 
recognisance  wiui  condition  to  appear  at 
the  sessions.  The  conditions  imposed  by 
12  &  13  Yict.  c.  45  have  admittedly  been 
complied  with,  and  the  Legislature  in- 
tended when  the  Act  of  1879  was  passed 
to  reserve  to  the  parties  their  rights  under 
all  past  Acts. 

Gbove,  J. — I  think  that  Mr.  McCly- 
mont's  contention  is  right.  The  order 
was  made  under  11  Geo.  2.  c.  19;  and 
under  the  5th  section  an  appeal  from 
such  order  is  given  to  the  next  general 
quarter  sessions.  No  conditions  of  any 
description  are  attached  to  the  appeal. 
Then  comes  the  6th  section,  which  pro- 
vides that  where  the  party  appealing 
shall  enter  into  a  recognisance  as  therein 
mentioned,  execution  shall  be  stayed 
pending  the  hearing  of  the  appeal.  In 
other  words,  the  appellant  must  give 
securiiy  for  costs  in  order  to  have  execu- 
tion stayed.  The  entering  into  a  recog- 
nisance is  not,  however,  any  condition 
attached  to  the  appeal ;  but  such  appeal 

(1)  48  Law  J.  Bep.  Exch.  186 ;  Law  Rep.  3  App. 
Gas.  944» 
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is  of  right.  Then  comes  12  &  13  Vict.  c. 
45,  under  which  fourteen  days'  notice  of 
appeal  must  be  given  in  all  cases. 

Such  was  the  state  of  the  law  at  the 
time  of  the  passing  of  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c. 
49),  which  deals  with  various  matters,  and 
which  in  the  Slst  section  prescribes  con- 
ditions and  regulations  which  admittedly 
have  not  been  complied  with.  These 
conditions,  if  inconsistent  with  that  con- 
tained in  12  &  13  Vict.  o.  45,  repeal  the 
latter  in  so  far  as  they  are  inconsistent 
with  them.  Then  comes  the  32nd  section, 
which  is  applicable  to  the  present  case, 
and  which  provides  that  '*  where  a  person 
is  authorised  by  any  past  Act  to  appeal 
from  the  conviction  or  order  of  a  Court 
of  summary  jurisdiction  to  a  Court  of 
general  or  quarter  sessions,  he  may  appeal 
to  such  Court  subject  to  the  conditions 
and  regulations  contained  in  this  Act 
with  respect  to  an  appeal  to  a  Court  of 

feneral  or  quarter  sessions."  These  con- 
itione  and  regulations  are  contained  in 
the  31st  section,  to  which  I  have  already 
alluded,  and  have  not  been  observed  by 
the  appellant.  But  then  there  is  a  pro- 
viso to  the  32nd  section,  upon  the  con- 
struction of  which  the  present  question 
turns.  It  runs  thus:  ''Provided  that 
where  any  such  appeal  is  in  accordance 
with  the  conditions  and  regulations  pre- 
scribed by  the  Act  authorising  the  ap- 
peal, so  &r  as  the  same  is  unrepealed, 
such  appeal  shall  not  be  deemed  invalid 
by  reason  only  that  it  is  not  in  accord- 
ance with  the  conditions  and  regulations 
contained  in  this  Act."  Now  tluis  appeal 
cannot  be  said  to  be  "in  accordance  with 
the  conditions  and  regulations  prescribed 
by  the  Act  authorising  the  appeal,"  be- 
cause the  Act  11  G^.  2.  c.  19  attaches 
no  condition ;  therefore  the  provisions  of 
the  Summary  Jurisdiction  Act,  1879, 
apply,  and  the  appellant,  not  having 
given  his  notice  of  appeal  in  proper  time, 
had  no  locus  standi  at  the  sessions.  On 
these  grounds  I  think  the  Justices  were 
quite  right,  and  that,  therefore,  the  rule 
must  be  discharged. 

LiNDLET,  J. — I  agree.  Mr.  Kemp's 
argument  is  gone  if  the  words  of  the 
statute  are  carefully  looked  at.  Two 
classes  of  cases  are  dealt  with — ^the  one 


where  a  right  of  appeal  is  g^ven  simply, 
the  other  where  certain  conditions  are 
attached  to  such  right.  This  case  comes 
within  the  former  of  the  two  classes.  We 
are  therefore  thrown  back  on  the  pro- 
visions of  the  31st  section  by  force  of  the 
words  contained  in  the  32nd  section. 
When  once  this  is  done,  it  is  admitted 
that  the  appellant  cannot  succeed.  Ab 
to  whether  12  &  13  Vict.  c.  45  is  repealed, 
I  will  only  say  that,  so  far  as  regards  the 
present  question,  I  can  see  no  incon- 
sistency between  the  two  statutes.  The 
one  says  that  notice  of  appeal  must  be 
given  within  a  certain  time  after  the 
decision  of  the  Justices ;  the  other,  that 
such  notice  must  be  given  fourteen  days 
before  the  sessions  at  which  the  appeal 
is  to  be  tried. 

BuHs  discharged. 


Solicitors — Shaen,  Boflooe  ic  Co.,  for  prosecator ; 
Home,  Hunter  &  Co.,  agents  for  Charles  Nnt- 
sey,  Shrewebnzj,  for  respondents. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881        r  ^0^^<^^^U^^>  UNION  (appe^ 
March  25.  S      ^^  *;  ^f  ^  ™'^* 

Poor — SeUlemerU — Children  under  Sim- 
teen^S9  ^  40  Vict.  c.  61.  s.  35. 

Under  39  ^  40  Vict.  c.  61.  s.  35,  legiti^ 
mate  children  under  the  age  of  sixieen  follow 
iheir  widowed  mother^e  seiUement  derived 
from  her  husband. 

C^SB  stated  at  the  quarter  sessions  for 
Essex,  in  an  appeal  from  an  order  of 
Justices,  dated  the  2nd  of  July,  1879,  for 
the  removal  of  Sarah  Thomdycrafb  and 
her  four  children  from  the  West  Ham 
Union  to  the  Hollingbonme  Union. 

John  Thorndycrau  the  elder  was  born 
in  1804,  in  the  parish  of  Sutton  Valence 
in  the  appellants'  union.  His  son,  John 
Thorndycraft  the  younger,  was  born  in 
1835  in  that  parish. 

John  Thomdycrafb  the  younger  married 
the  pauper  Sarah  in  the  parish  of  Hack- 
ney in  1866.  Their  four  children,  aged  at 
the  date  of  the  order  twelve,  eighty  five 
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and  four  respectively,  were  bom  out  of 
the  appellants'  union. 

John  Thomdrcraft  the  younger  died 
on  the  13th  of  jfuly,  1875,  neither  he  nor 
his  father  having  acquired  a  settlement  of 
his  own  right. 

It  was  i^mitted  that  Sarah  Thomdy- 
oraft  was  legally  settled  in  the  parish  of 
Sutton  Valence  in  the  Hollingboume 
Union,  but  the  question  for  the  Court 
was,  whether  her  children  followed  her 
settlement. 

PhUhrick  {WooUett  with  him),  for  the 
respondents. — ^The  question  turns  on  39 
&  40  Vict.  c.  61.  s.  85,  which  is  as  follows : 
"  No  person  shall  be  deemed  to  have  de- 
rived  a  settlement  from  any  other  person, 
whether  by  parentage,  estate  or  otherwise, 
except  in  tne  case  of  a  wife  from  her 
husband,  and  in  the  case  of  a  child  under 
the  age  of  sixteen,  which  child  shall  take 
the  settlement  of  its  father  or  of  its 
widowed  mother,  as  the  case  may  be,  up 
to  that  age,  and  shall  retain  the  settle- 
ment so  taken  until  it  shall  acquire  an- 
other. 

^  An  illegitimate  child  shall  retain  the 
settlement  of  its  mother  until  such  child 
acquires  another  settlement. 

"  If  any  child  in  this  section  mentioned 
shall  not  have  acquired  a  settlement  for 
itself,  or,  being  a  female,  shall  not  have 
derived  a  setUement  from  her  husband, 
and  it  cannot  be  shewn  what  settlement 
such  child  or  female  derived  from  the 
parent  without  enquiring  into  the  deriva- 
tive settlement  of  such  parent,  such  child 
or  female  shall  be  deemed  to  be  settled  in 
the  parish  in  which  he  or  she  was  bom." 

These  children,  being  under  sixteen, 
come  within  the  exception  in  the  first 
paragraph  of  the  section,  and  follow  their 
mother's  settlement  which  she  derives 
from  her  husband.  The  third  paragraph 
of  the  section  does  not  apply  to  oases  in 
which  mother  and  children  ol  tender  age 
would  be  separated,  but  only  to  such  cases 
as  The  Woodgiock  UnionY.  8t.  Pcmcras  (1). 
They  also  cited  Wesibwry-oTi'Seoem  v. 
BarraW'in'Fumess  (2). 

Kingsfordy  for  the  appellants,  relied  on 
the  third  paragraph  of  the  section.    The 

(1)  48  Law  J.  Rep.  M.O.  1. 

(2)  47  ibid.  79. 
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children  in  question  were  children  ''in 
the  section  mentioned  " — that  is,  children 
"  under  the  age  of  sixteen  " — and  it  can- 
not be  shewn  what  settlement  they  derived 
from  the  parent  without  enquiring  into 
the  derivative  settlement  of  such  parent 
— that  is,  the  settlement  derived  from  her 
husband.  They,  therefore,  are  "  deemed 
to  be  settled  in  the  parish  in  which  they 
were  bom  ** — that  is,  outside  the  appel- 
lants' union.  The  section  only  gives  the 
settlement  of  the  parent  to  the  cUld  when 
the  parent's  settlement  was  acquired,  not 
derived.  He  cited  The  Manchester  Over' 
seers  v.  8t  Pancras  (3). 

LiVDLBT,  J. — I  am  of  opinion  that  the 
decision  of  the  Justices  was  correct.  The 
section,  after  the  clause  abolishing  deri- 
vative settlements  generally,  is  divisible 
into  three  parts.  The  first  part,  so  far  as 
it  relates  to  children,  applies  to  legitimate 
children  under  sixteen  with  a  father  or 
widowed  mother.  They  are  to  take  the 
settlement  of  the  father  or  the  widowed 
mother.  The  second  part  applies  to  ille- 
gitimate children  onlv.  The  third  part 
applies  to  ''  any  child  in  this  section  men- 
tioned ;"  and  in  The  Manchester  Overseers 
V.  8t  Pancras  (3)  those  words  are  held 
to  include  legitimate  and  illegitimate 
children.  The  present  case  falls  within 
the  first  part  of  the  section,  the  children 
being  legitimate  children  and  having  a 
widowed  mother.  I  find  nothing  in  the 
third  part  of  the  section  taking  away  the 
settlement  given  to  the  child  with  a  parent 
or  a  widowed  mother. 

Mathiw,  J. — I  am  of  the  same  opinion. 
I  think  the  contention  on  the  part  of  the 
appellants  would  increase  the  mischief  in- 
tended to  be  prevented  by  the  section. 

Judgment  for  the  respondents. 


Solicitors — Kingsfoid  &  Dorman,  for  appellants  ; 
F.  E.  Hilleary,  for  respondents. 


(3)  Law  Rep.  4  a.B.  B.  409. 
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[CROWN  CASE  RESERVED.] 

1880.    1  * 

13        4    i  '^^^  QUEEN  v.  MICHELL .♦ 

Debtors  Act,  1869  (32  ^  33  Viet.  c.  62), 
«.  11,  8ub'8,  1 — Misdemea/nour — Full  and 
true  Disclosure  hy  Bankrupt  of  all  his 
Property — Limit  of  Time  to  which  the  DiS' 
closure  relates. 

By  the  Debtors  Act,  1869,  s,  11,  sub-s.  1, 
it  is  enacted  that  a  bankrupt  shall  be  guilty 
of  a  misdemeanour  "  if  he  does  not  to  the 
best  of  his  knowledge  and  belief  fully  and 
truly  discover  to  the  trustee  of  his  estate  all 
his  properly,  real  and  personal,  and  how 
and  to  whom  and  for  what  consideration 
and  when  he  disposed  of  any  part  thereof, 
except  such  part  as  has  been  disposed  of 
in  the  ordinary  way  of  his  trade  (if  any), 
or  laid  out  in  the  ordinary  expense  of  his 
family,  8fc,^^ : — Held,  that  such  disclosure 
was  not  restricted  to  property  in  possession 
of  the  bankrupt  aJt  the  commencement  of  his 
bankruptcy. 

Cabb  reserved  by  Sir  W.  T.  Charley, 
Q.C.,  Common  Serjeant  of  the  City  of 
London. 

The  defendant  was  tried  on  an  indict- 
ment nnder  the  Debtors  Act,  1869  (32  & 
33  Vict.  c.  62),  8. 11,  enb-ss.  1, 12, 14, 15, 
and  8.  13,  snb-s.  1,  and  also  under  ss. 
88  and  89  of  the  Larceny  Act,  1861  (24 
k  26  Vict.  c.  96). 

The  indictment  contained  thirty-eight 
counts,  and  the  defendant  was  convicted 
upon  all  the  counts  except  the  2nd,  6th, 
7th,  8th,  21st  and  38th. 

The  question  reserved  for  the  opinion 
of  the  Court  was  in  the  following  terms : — 

If  the  Court  should  be  of  opinion  that 
there  was  no  evidence  to  go  to  the  jnry 
on  any  of  the  counts  of  uie  indictment 
(except  evidence  which  was  objected  to 
by  the  defendant's  counsel,  and  which 
the  learned  Common  Serjeant  was  wrong 
in  admitting),  the  conviction  is  to  be 
'quashed. 

The  first  count  of  the  indictment 
charged  that  the  defendant ''  was  on  the 
1st  of  May,  1879,  adjudicated  a  bank- 
rupt in  the  London  Court  of  Bankruptcy 
upon  the  petition  of  Robert  Hyde  and 
others — trading  together  under  the  style 

*  Coram  Lord  Coleridge,  C.J. ;  Field,  J.  ; 
Lopes,  J. ;  Stephen,  J. ;  and  Williams,  J. 


of  Bobert  Hvde  Sb  Co.  (Lim.) — duly  filed 
in  the  said  (jourt  on  the  1st  of  April,  1879, 
and  that  on  the  21st  of  Mav,  1879, 
Edward  Pryor  Everett  was  duly  ap- 
pointed the  trustee  to  administer  the 
estate  for  the  benefit  of  his  creditors,  and 
that  afterwards — to  wit,  on  the  2l8t  of 
May,  1879,  andfrom  that  day  up  to  theday 
of  taking  that  inquisition — ^the  prisoner 
unlawfuUy,  and  with  intent  to  defiraud, 
did  not  to  the  best  of  his  knowledge  and 
belief  fully  and  truly  discover  to  the  said 
Edward  Pryor  Everett,  and  then  being 
such  trustee,  how  and  to  whom  and  for 
what  consideration  and  when  he  had 
disposed  of  a  certain  part  of  his  personal 
property — ^to  wit,  goods  of  the  value  of 
4,000i.,  and  4,0002.  in  money — the  same 
not  having  been  disposed  of  in  the  ordi- 
nary way  of  his  trade,  nor  laid  out  in  the 
ordinary  expenses  of  his  family.'' 

The  principal  evidence  upon  which  the 
defendant  was  convicted  on  the  first  count 
related  to  groods  bought  by  him  between 
the  months  of  January  and  July,  1878, 
from  a  person  named  Keighley,  and  al- 
most immediately  afterwards  resold  by 
him  at  a  loss  to  a  person  named  Hare- 
feld. 

The  defendant's  counsel  at  the  trial 
submitted  that  there  was  no  evidence  to 
go  to  the  jury  in  support  of  the  first 
count,  and  insisted  that  the  sub-section  on 
which  the  first  count  was  founded  onl^ 
required  the  bankrupt  to  disclose  his 
dealings  in  relation  to  property  which  he 
had  under  his  control  at  the  time  of  the 
act  of  bankmptcy  (28th  of  January, 
1879),  and  to  which  his  trustee  was  en- 
titled and  which  was  divisible  among  his 
creditors,  and  that,  therefore,  the  evi- 
dence as  to  the  prisoner's  purchases  from 
Keighley  and  resales  to  Harefeld  at  a 
loss  between  the  months  of  January  and 
July,  1878,  had  no  bearing  on  the  ofience 
changed  in  the  first  count. 

The  counsel  for  the  prosecution,  on  the 
other  hand,  contended  that  as  the  latter 
part  of  sub-section  1  requires  a  disclo- 
sure to  be  made  of  property  which  the 
defendant  has  disposed  of,  and  omits  the 
words  "  in  his  custody  or  under  his  con- 
trol,"  which  limit  the  meaning  of  the 
word  "property"  in  sub-section  2,  the 
"  property  "  referred  to  in  the  latter  part 
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of  Bub-seotion  1  xxmst  have  a  wider 
meaning  than  that  assigned  to  it  by  the 
defendant's  eonnsel,  and  most  inclnde 
property  to  which  the  trustee  would  have 
been  entitled,  and  which  would  have 
been  divisible  among  the  creditors,  if  the 
defendant  had  not  put  it  out  of  the 
trustees'  reach  by  disposing  of  it,  and 
that  therefore  the  defendant  was  bound 
to  disclose  his  transactions  in  1878. 

It  is  unnecessary  to  set  out  the  evi- 
dence in  detail,  as  uie  Court  were  dearly 
of  opinion  that  it  warranted  the  convic- 
tion if  it  was  ^properly  receivable  under 
the  first  count. 

[Lord  Colbriboi!. — ^We  will  hear  what 
the  defendant's  counsel  has  to  say  as  re- 
gards the  first  count  of  the  indictment, 
because  if  the  Court  should  be  against 
him  on  any  one  count  of  the  indictment 
on  which  the  jury  have  found  the  defen- 
dant guilty,  the  conviction  will  stand.] 

W.  H.  Olay  (Lyon  with  him),  for  the 
defendant. — The  evidence  was  not  pro- 
perly receivable  upon  the  first  count  of 
the  indictment.  That  is  framed  upon 
sub-section  1  of  section  11  of  the  Debtors 
Act,  1869  (32  &  33  Vict.  c.  62).  The 
words  ''all  his  property"  in  that  sub-sec- 
tion are  restricted  to  his  property  at  the 
time  of  the  bankruptcy.  By  section  3 
of  32  A  33  Vict.  c.  62,  "  words  and  ex- 
pressions defined  or  explained  in  the 
Bankruptcy  Act,  1869,  are  to  have  the 
same  meaning  in  the  Debtors  Act,  1869 ; " 
and  by  section  15  of  the  Bankruptcy 
Act,  1869,  the  words  "property  divi- 
sible among  the  creditors  are  to  comprise 
all  such  property  as  may  belong  to  or  be 
vested  in  the  bankrupt  at  the  com- 
mencement of  the  bankruptoy,  or  may 
be  acquired  by  or  devolve  on  him  during 
its  continuance."  The  Queen  v.  Bolus 
(1),  which  is  relied  on  by  the  prosecu- 
tion, is  not  an  authority,  because  the 
Becorder  of  BirminghsAn  merely  ex- 
pressed an  opinion,  in  summing  up  the 
case,  that  sub-section  1  "  provided  that 
a  person  seeking  to  be  discnarged  of  his 
deots  should  make  a  full  and  free  dis- 
closure of  his  transactions  for  a  con- 
siderable time  immediately  preceding  his 
bankruptoy." 

(1)  ll^x,  C.C.  610. 
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Oram  (Avory  with  him)  was  not  called 
upon  to  argue. 

LoBD  CoLBRXDOE,  C.J. — I  am  of  opinion 
that  the  conviction  should  be  affirmed. 
The  contontion  for  the  defendant  is  that 
the  disclosure  under  sub-section  1  of  section 
11  of  the  Debtors  Act,  1869,  is  to  be  re- 
stricted to  property  which  the  bankrupt 
had  at  the  time  of  his  bankruptcy,  be- 
cause section  3  of  that  Act  declares  that 
"words  and  expressions  defined  or  ex- 
plained in  the  Bankruptcy  Act,  1869, 
shall  have  the  same  meaning  in  this 
Act ;  "  and  because  the  Bankruptoy  Act, 
1869,  declares  that  the  words  "  property 
divisible  among  the  creditors "  shall 
comprise  "all  such  property  as  may 
belong  to  or  be  vested  in  the  bankrupt 
at  the  commencement  of  the  bankruptoy, 
or  may  be  acquired  by  or  devolve  on 
him  during  its  continuance."  I  am  of 
opinion  that  there  is  no  ground  for  such 
a  consfcruction.  The  object  of  section  11 
of  the  Debtors  Act,  1869,  was  to  create 
several  oiSences,  in  all  of  which  there  had 
been  a  fraud  or  injury  to  creditors,  and 
in  some  of  which  the  fraud  must  have 
taken  place  within  the  period  of  four 
months  next  before  the  bankruptcy ;  and 
if  the  whole  section  is  looked  at,  it  will 
be  found  to  contain  a  most  complete  and 
absolute  scheme  for  the  discovery  of  the 
bankrupt's  properly.  It  seems  to  me 
perfectly  plam  that  sub-section  1  of  section 
ll  must  relate  to  property  other  than  what 
the  bankrupt  has  at  the  time  of  his  bank- 
ruptoy. It  was  said  that  if  that  was  its 
meaning,  a  bankrupt  might  come  within 
it,  if  he  did  not  disclose  something  relat- 
ing to  his  dealings  with  property  that  he 
may  have  had  within  five  years  before 
his  bankruptoy.  K  there  was  nothing 
fraudulent  in  such  dealings,  it  does  not 
fall  within  the  sub- section ;  but  if  the 
question  of  fraud  arises,  there  is  no 
reason  why  it  should  not  be  enquired 
into. 

Fi£LD,  J.,  and  Lopes,  J.,  concurred. 

Stephen,  J. — I  am  of  the  same  opinion. 
It  is  obvious  that  the  definition  of  the 
word  "property"  insectionl5of  the  Bank- 
ruptoy Act,  1869,  only  applies  to  the 
definition  of  the  words  "  property  divisi- 
ble among  the  creditors,"  and  that  it  was 
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7^  Queen  v.  Miehell,  CCS. 

not  intended  that  tliat  definition  should 
apply  wherever  the  word  "  property " 
occurs  in  the  Acts,  for  in  section  4  of  the 
Debtors  Act,  1869,  there  is  a  definition 
of  the  word  **  property,"  which  is  to  be 
taken  in  the  widest  sense  of  that  word. 
Williams,  J.,  concurred. 

Oonviction  affirmed. 

Solicitors— Plunkett  &  Leader,  for  prosecation ; 
G.  J.  &  P.  Vandeiptunp,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881  r  ^YSON  V.  THE  LONDON  AND 


March  28,  29. 


t      NORTH    WXSTBBN     BAIL- 
WAT  COMPANY. 

BaUway  Oompany — By^laWy  divisibility 
of — Pass&iiger  travelling  in  a  First-clase 
Uarriage  with  Second-class  Ticket — Inten^ 
turn  to  Defraud^S  Vict.  c.  20.  w.  103, 108, 
109. 

The  8  Vici.  c.  20.  s.  103  onaets  that 
if  any  person  travel  in  any  carriage  of  the 
company  without  having  previously  paid 
his  fare  and  with  intent  to  avoid  payment 
thereof  J  .  ,  ,  he  shall  for  such  offence  for^ 
feit  4&8,  By  sections  108  and  109  power  is 
given  to  a  company  to  make  by-laws  for 
regvlatingy  inter  alia,  "  tlie  traveling  upon 
or  using  a/nd  working  of  the  railway,^*  prO' 
vided  such  by-laws  be  not  repugnant  to  the 
provisions  of  the  Act. 

By  a  by-law  under  the  above  Act,  "  Any 
person  travelling,  without  the  special  per- 
mission of  some  duly  authorised  servant  of 
the  company,  in  a  carria^  or  by  a  train  of 
a  superior  class  to  that  for  which  his  ticket 
was  issued  is  hereby  subject  to  a  penally 
not  exceeding  Aids.,  and  shall  in  addition  be 
Viable  to  pay  his  fare,  according  to  the  class 
of  carriage  in  which  he  is  travelling,  from 
the  station  where  the  train  originally  started^ 
unless  he  shews  that  he  had  no  imlention  to 
defraud.^^ 

The  appellant  was  convicted  in  a  penalty 
of  10s,  under  this  by-law  for  travelling  in 
a  first-class  carriage  with  a  second-class 
ticket,  and  it  wets  found  as  a  fact  that  he 
did  so  with  the  intention  of  defraudiiig  the 
company : — 

Held,  first,  that  the  by-law  taken  as  a 
whole  was  void^  on  the  ground  that  the 


penalty  imposed  by  the  latter  pari  was 
unreasonable — Saunders  v.  The  South 
Eastern  Railway  Company  (49  Law  J. 
Rep.  Q.B.  61).  Secondly,  that  the  by-law 
was  divisible,  but  that  the  conviction  could 
not  be  upheld,  for  that  tJie  first  part  of  Uie 
by-law,  which  alone  w<u  applicable  to  the 
case,  omitted  the  intention  to  defraud  fi8- 
qudred  by  8  Vict.  c.  20.  s.  103  to  constitute 
the  offence.  It  was  therefore  repugnant 
to  the  statute  and  invalid. 

Special  Cass  stated  by  Jastioes  under 
20  &  21  Vict.  o.  43. 

The  appellant  was  cha^;ed  before  the 
Justices  in  petty  sessions,  for  that  on  the 
29th  of  September,  1880,  at  Slaithwaito, 
in  the  West  Biding  of  Yorkshire,  he  did 
then  and  there  unlawfully  and  knowingly 
travel  in  a  carriage  of  a  superior  olaaa 
to  that  for  which  bis  ticket  was  avail- 
able, belonging  to  the  respondents,  to  wit, 
from  Longwood  to  Marsden,  contrary  to 
the  by-laws  of  the  said  company,  and 
the  appellant  was  convicted  in  the  sum  of 
10s.  and  costs. 

The  information  was  laid  under  the 
8th  by-law  of  the  respondentB,  which 
was  znade  in  pursuance  of  the  8  Viot. 
c.  20.  ss.  108  and  109,  and  certified  by 
the  Board  of  Trade.  The  by*law,  which 
was  duly  published,  is  as  follows  : — 

'*  Any  person  travelling,  without  the 
special  permission  of  some  duly  authorised 
servant  of  the  company,  in  a  carriage  or 
by  a  train  of  a  superior  class  to  that  for 
which  his  ticket  was  issued  is  hereby 
subject  to  a  penalty  not  exceeding  4/Os., 
and  shall  in  addition  be  liable  to  pay  his 
fare,  according  to  the  class  of  carriage  in 
which  he  is  travelling,  from  the  station 
where  the  train  originally  started,  nnleea 
he  shews  that  he  had  no  intention  to  de- 
fraud." 

The  appellant  was  the  holder  of  a 
second-class  contract  ticket  between  Hud- 
dersfield  and  Marsden,  available  at  the 
intermediate  stations.  The  due  publica- 
tion of  the  by-laws  under  8  Yict.  c.  20. 
s.  110  and  of  the  short  particulars  of 
offences  and  penalties  under  section  143 
was  proved.  On  the  day  in  question  the 
appellant  gq/i  into  a  firs^class  carriage  at 
Longwood,  one  of  the  intermediate  stadons 
between  Huddersfield  and  Marsden,  and 
travelled  in  such  first-olass  carriage  to 
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Hftnden,  and  then  alighted  and  left  the 
station  without  having  paid  or  tendered 
the  difference  between  tine  first  and  seoond- 
olasB  fieures.  The  difference  was  not  de- 
manded, as  the  station-master  at  Marsden 
did  not  notice  from  what  class  of  car- 
riage the  appellant  alighted,  bat  the 
necessity  for  a  demand  was  waived. 

It  was  objected,  on  the  part  of  the  ap- 
pellant, that  the  case  of  Bentham  y. 
Hoyle  (1)  had  already  decided  that  the 
faj-law  of  another  company  in  the  same 
words  as  the  by-law  of  the  respondent 
company,  and  made  in  pnrsnance  of  the 
same  Act  of  Parliament^  was  ultra  vires^ 
and  that  the  case  could  not  therefore 
go  on. 

It  was  contended  by  the  respondent 
company  that  the  Court  in  BerUha/m  v. 
Hoyle  (1)  did  not  actually  decide  the 
by-law  to  be  uUra  vires  the  company,  but 
that  it  was  so  only  if  it  made  fraudulent 
intention  immaterial  in  the  case  of  the 
penalty,  and  they  further  contended  that 
the  firandolent  intention  was  material  in 
the  case  of  the  penalty,  and  that  the  by- 
law was  therefore  good ;  and  fiirther,  that 
the  appellant  had  intended  to  defraud  the 
respondent  company  in  this  case. 

The  Justices  were  of  opinion  that,  look- 
ing at  the  by-law  as  a  whole,  its  main 
and  primary  purpose  was  to  prevent  per- 
sons from  travelling  on  the  railway  in 
fraud  of  the  company  without  having 
paid  the  necessarv  fare,  and  that  the  ob- 
ligation to  pay  tne  additional  fare  from 
the  station  where  the  train  originally 
started  was  subsidiary  only  to  such  pri- 
mary purpose;  and  they  round  as  a  fact 
that  the  appeJlant  intended  to  defraud 
the  respondent  company,  and  that  the 
case  against  him  was  proved,  and  accord- 
ingly inflicted  a  penalty  of  10s.  and  the 
costs. 

The  questions  for  the  Court  were,  first, 
whether  or  not  the  construction  put  upon 
the  by-law  by  the  respondents  was  the 
correct  one;  secondly,  whether  the  ap- 
pellant was  rightly  convicted. 

Doddj  for  the  appellant. — This  by-law 
has  been  already  discussed  in  BentJuim  v. 
Hoyle  (1),  and  the  penalty  of  paving  the 
fare  trom  the  station   wher^  the  train 

(1)  47  Law  J.  Bep.  M.C.  61 ;  Law  Eep.  3  Q.6. 
D.289. 
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originally  started  has  been  held  to  be 
unreasonable — Watson  v.  The  London^ 
Brighton  and  South  Ooast  Railway  Oom^ 
pany  (2).  The  onlv  difference  between 
the  present  case  and  those  cases  is  that 
in  the  present  case  there  was  an  intention 
to  dehaud,  but  the  by-law  is  rendered 
bad  by  the  unreasonable  penalty  attached 
to  it.  It  Lb  not  divisible  :  being  bad  in 
part  it  is  altogether  bad,  and  the  appel- 
lant cannot  be  convicted  under  it. 

Bosanquet  {Moon  with  him),  for  the  re- 
spondents.— ^By-laws  are  divisible — The 
Queen  v.  Lwndie  (3),  and  per  Willes,  J., 
in  The  Queen  v.  The  Saddlers*  Oompany  (4) 
— and  this  bv-law  consists  of  two  parts, 
divided  at  the  words  ''foriy  shillmgs." 
The  first  part  of  the  by-law,  under  which 
the  appellant  was  convicted,  is  valid,  and 
is  untouched  by  the  cases  cited  by  the 
appellant. 

Even  if  the  by-law  is  bad,  the  appellant 
has  committed  an  offence  within  section 
103  of  the  Railway  Clauses  Act  (5),  and 
the  Court  may  uphold  the  conviction 
under  that  section — see  Shackell  v.  West 
(6). 

Dodd,  in  reply. — ^The  mformation  was 
laid  under  the  by-law,  and  not  under  the 
statute.  If  the  appellant  has  committed 
an  offence  under  the  statute,  a  further 
summons  can  be  taken  out. 

Even  if  the  by-law  were  divisible,  the 
first  part  would  be  bad  because  it  conflicts 
with  the  statute.  Sections  108  and  109  of 
the  Bailway  Clauses  Act  empower  the 
company  to  make  by-laws  for,  amongst 
other  purposes, "  regulating  the  travelling 

(2)  47  Law  J.  Bep.  C.P.  6S4 ;  Law  Rep.  8  C.P. 
D.  429;  affirmed,  48  Law  J.  Bep.  C.P.  816 ;  Law 
Bep.  4  CJP.  D.  118. 

(3)  31  Law  J.  Bep.  M.C.  167. 

(4)  32  ibid.  Q.B.  887. 

(5)  Bailwaj  Clauses  Act  (8  Vict  c.  20),  e.  108 : 
**  JS  any  person  travel  or  attempt  to  travel  in  any 
carriage  of  the  company,  or  of  any  other  company  or 
party  nsing  the  railway,  without  having  previously 
paid  his  £ure  and  wiUi  intent  to  avoid  payment 
thereof,  or  if  any  person,  having  paid  his  fare  for 
a  certain  distance,  knowingly  and  wilfully  proceed 
in  any  such  carriage  beyond  such  distance,  without 
previously  paying  the  additional  &re  for  the  addi- 
tional distance,  and  with  intent  to  avoid  payment 
thereof,  and  if  any  person  knowingly  and  wilfnllv 
refuse  or  neglect,  on  arriving  at  the  point  to  which 
he  has  paid  his  fare,  to  quit  such  carriage,  every 
such  person  shall  for  every  such  offence  forfeit  to 
the  company  a  sum  not  exceeding  forty  shillings." 

(6)  20  Law  J.  Bep.  M.C.  45. 
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Dyson  y.  London  and  North  Western  Bail.  Co,, 

upon  the  railway"  (7),  but  those  by-laws 
mast  not  conflict  with  the  Act.  Section 
103  applies  to  the  class  of  offence  under 
which  the  appellant  was  convicted,  but 
enacts  that,  in  order  to  constitute  the 
offence,  there  must  be  "an  intent  to  avoid 
payment " — words  which  are  wanting  in 
the  first  part  of  this  by-law. 

LiNDLET,  J. — I  am  of  opinion  that  this 
conviction  cannot  be  supported.  The  con- 
struction I  place  upon  this  by-law  is  that 
it  is  divisible ;  in  its  ordinary  and  natural 
meaning  it  would  clearly  seem  to  be  so. 
The  first  part  declares  that  any  person 
travelling  without  special  permission  in  a 
carriage  or  ^y  a  train  of  a  superior  class 
to  that  for^  which  his  ticket  was  issued  is 
to  be  subjiK^t  to  a  penalty  not  exceeding 
409.  That  is  the  first  part  of  the  by- 
law, and  I  cannot,  without  straining  the 
language,  add  to  it  the  words  "  unless  he 
shews  he  had  no  intention  to  defraud." 
Those  words  belong  to  the  latter  part  of 
the  by-law,  and  it  seems  to  me  they  ought 
to  be  added  to  the  sentence  immediately 
preceding  them,  so  that  the  latter  part  of 
the  by-law  would  run  thus — "  Unless  he 
shews  he  had  no  intention  to  defraud,  he 
shall,  in  addition,  be  liable  to  pay  his  fare 
from  the  station  where  the  irain  origin- 
ally started."  The  measure  of  this  penalty 
has  been  held  to  be  unreasonable,  and 
consequently,  if  the  by-law  were  indivi- 
sible, it  would  be  bad.  But  I  am  disposed 
to  hold  it  to  be  divisible ;  it  is  in  fiaot  two 
by-laws  in  one.  I  will  so  treat  it,  and  I 
proceed,  therefore,  to  consider  whether 
the  first  part  is  good  or  bad. 

In  order  to  solve  this  question  one  must 
refer  to    the   Act  of   Parliament  from 

(7)  Section  108:  "It  shall  be  lawful  for  the 
company  from  time  to  time,  snlgect  to  the  provi- 
sions and  restrictions  in  this  and  the  special  Act 
contained,  to  make  regulations  for  the  following 
purposes  (that  is  to  say)  .... 

**  Generally,  for  regulating  the  travelling  upon, 
or  using  and  working  of  the  railway.** 

Section  109:  "For  better  enforcing  the  obser* 
▼ance  of  all  or  any  of  such  regulations,  it  shall  be 
lawful  for  the  company ....  to  make  by-laws, 
and  from  time  to  time  to  repeal  or  alter  such  by- 
laws and  make  others,  provided  that  such  by-laws 
be  not  repugnant  to  the  laws  of  that  part  of  the 
United  Kingdom  where  the  same  are  to  have 
effect,  or  to  the  provisions  of  this  or  the  special 
Act.  ..." 


Q.B. 


which  the  power  to  make  these  by-laws 
is  derived.  The  Railway  Clauses  Act 
(8  Vict.  c.  20),  s.  103,  deals  with  the  class 
of  offences  aimed  at  by  this  by-law ;  but 
this  section  imposes  a  restriction  which  is 
omitted  from  the  by-law,  namely,  "  with 
intent  to  avoid  payment  thereof."  The 
defendants  have  struck  out  that  sentence, 
and  in  effect  declared  that  the  traveller 
offending  shall  in  any  event  be  subject  to 
the  penalty.  Section  109  confers  on  the 
railway  company  the  power  of  making 
by-laws,  but  the  only  power  is  to  make 
by-laws  consistent  wiih  the  Act.  Hold- 
ing, therefore,  the  by-law  to  be  divisible, 
the  part  whidb  alone  is  applicable  to  the 
present  case  is  inconsistent  with  the  Act, 
and  is  therefore  bad. 

It  was  contended  by  the  counsel  for  the 
respondents  that^  if  the  conviction  could 
not  be  sustained  under  the  by-law,  it  could 
be  sustained  under  the  Act ;  but  the  short 
answer  to  that  is,  that  the  appellant  has 
been  proceeded  against  under  the  by-law, 
and  that  he  has  not  been  proceeded 
against  under  the  Act.  I  am  therefore 
of  opinion  that  this  conviction  must  be 
quashed. 

Mathbw,  J. — ^I  am  of  the  same  opinion, 
and  I  agree  that  this  by-law  is  bad,  because 
the  directions  in  the  statute  have  not  been 
observed.  The  first  part  of  the  by-law  has 
been  drawn  without  reference  to  the  fact 
that  an  intention  to  avoid  payment  is  de- 
clared by  the  Act  to  be  a  necessary  ingre* 
dient;  it  is,  therefore,  inconsistent  with 
the  Act  and  bad. 

In  these  matters  railway  companies 
ought  to  be  held  to  a  strict  adherence  to 
the  law ;  the  operation  of  these  by-laws 
is  entrusted  to  officials  of  the  company 
over  a  long  line  of  railway,  and  may  be 
enforced  by  them  without  much  con- 
sideration for  the  passengers.  I  agree 
that  the  by-law  is  divisible  in  the  way 
pointed  out  by  my  brother  Lindley,  and 
that  the  principle  of  construction  appli- 
cable is  &tal  to  it.  •  The  by-law  consists 
of  two  parts,  both  of  which  are  bad. 

OonvieUon  quashed. 

Solicitors— J.  W.  Sykes,  agent  for  Kamsden, 
Sykes  &  Co.,  Huddersfield,  for  appellant;  B.  F. 
Boberts,  for  respondents. 
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[IN  THE  COURT  OF  APPEAL] 
(Appeal from  the  Queen' e  Bench  Divieion.) 

{HARE  {appeUcmt)  v,  the 
CHUBCHWABDENS  AND 
OYEBSESBS  OF  FUTNET 
(reepondents).* 

Bating  —  Suceeesive  Occupation  —  lAa- 
hility  of  Outgoing  Occwpier  —  Bridge 
acquired  by  Board  of  Works  —  Liability 
to  Bate— Beneficial  Occupation— 32  ^  38 
Vict,  c.  41.  8,  16—40  ^  41  Vict.  c.  xcix, 

A  bridge  eompany  which  uhm  assessed  to 
the  rates  in  Putney  trarhsf erred  its  property 
to  the  Metropolitan  Board  of  Works  vm.der 
the  provisions  of  an  Act  which  required  the 
hoard  to  keep  the  bridge  open  for  ptd)lic 
use  free  of  toUj  and  which  provided  that  the 
board  should  receive  an  annual  contribution 
from  the  cownty  of  Surrey,  At  the  time 
when  the  bridge  was  thus  trcmsferred^  a  rate 
to  which  the  company  were  raied^  and  in 
respect  of  which  their  names  were  in  the 
rate  book^  was  not  wholly  discharged,  so 
thai  it  extended  over  a  period  after  the  oc- 
eupation  of  the  bridge  by  the  company  had 
ceased : — Held  (^affirming  the  judgment  of 
the  Queen's  Bench  Division),  that  the  lia^ 
hility  of  the  bridge  company  to  be  assessed 
to  the  rate  did  not  cease  untU  there  vxu  a 
succeeding  occupier  who  was  liaible  to  be 
assessed  to  the  rate ;  that  the  Metropolitan 
Board  of  Works  were  not  so  liable,  and 
that  the  board  could  not  be  assessed  in  re- 
spect  of  their  property  in  the  bridge,  inas^ 
much  as  there  was  no  beneficial  occupation 
of  the  bridge  by  them. 

Appeal  from  the  judgment  of  the  Queen's 
Bench  Division  on  a  Special  Case  stated 
hj  certain  Justices  of  the  couniy  of 
Surrey.  The  Special  Case  was,  as  far 
as  is  material,  as  follows : — 

Upon  the  hearing  of  a  summons  and 
complaint  preferred  by  the  respondents 
against  the  appellant,  as  solicitor  to  the 
Fulham  (otherwise  Patney)  Bridge  Com- 
pany, to  shew  cause  why  he  had  not  paid 
the  rates  hereinafter  mentioned,  we  decided 
that  the  said  company  was  liable  to  pay 
the  whole  of  the  said  rates,  and  not  a  part 
only,  as  was  claimed  by  the  appellant,  but 
at  the  request  of  the  appellant  we  agreed 

*  Coram  Bnunwell,  L.J.;  Brett,  L  J. ;  and 
Cotton,  LJ. 

VojL.  60.-110. 


to  state  a  Case  for  the  opinion  of  the 
Court  upon  the  question  of  law  arising 
out  of  the  following  facts : — 

By  the  12  Geo.  1.  c.  36,  amended  by  1 
Geo.  2.  0.  18,  certain  commissioners  and 
trustees  were  empowered  to  build  a  bridge 
across  the  river  Thames,  from  the  town 
of  Fulham  in  Middlesex  to  the  town  of 
Putney  in  Surrey,  and  in  order  to  defray 
the  charge  and  expense  of  erecting  and 
building  the  said  bridge,  and  repairing, 
preservmg  and  supporting  the  same  and 
the  ways  and  passages  thereto,  from  time 
to  time,  they  were  empowered  to  levy 
certain  tolls  which  were  to  be  applied  for 
that  purpose.  By  the  latter  Act  the  said 
commissioners  were  empowered  to  assign 
the  said  tolls  in  perpetuity,  or  otherwise, 
to  persons  who  should  undertake  to  con- 
tract and  agree  to  erect  and  build  the 
bridge,  and  to  preserve  and  keep  up  the 
same  in  good  and  sufficient  repair,  and 
should  give  sufficient  security  so  to  do. 
The  commissioners  accordingly  assigned 
the  tolls  in  perpetuity  to  subscribers  who 
so  undertook,  contracted  and  agreed  and 
g^ve  security  as  aforesaid.  The  said 
subscribers  and  their  successors  bnilt  and 
sustained  the  bridge,  and  levied  tolls  for 
the  passage  thereover  since  that  time, 
and  applied  the  same  for  the  purposes 
aforesaid  as  by  the  said  Acts  provided. 
By  the  Thames  Navigation  Act,  1870, 
s.  10,  the  bridge  and  the  lands  there- 
unto belonging,  and  the  tolls,  revenues, 
profits  and  income  belonging  to  the  same, 
were  vested  in  a  committee  of  manage- 
ment, consisting  of  six  of  the  shareholders 
and  their  successors  for  the  time  being, 
upon  trnots  as  to  all  but  the  profits 
for  the  general  purposes  of  the  bridge, 
and  as  to  the  profits  (if  any)  for  the 
shareholders.  This  corporation  is  the 
Fulham  Bridge  Company  in  the  schedule 
to  the  Metropolis  Toll  Bridges  Act,  1877, 
referred  to. 

By  the  Metropolis  Toll  Bridges  Act, 
187/,  the  Metropolitan  Board  of  Works 
were  empowered  to  purchase  the  said 
bridge.  The  board  accordingly  purchased 
the  same  and  paid  the  parcbase-money  in 
the  manner  provided  by  the  Act  on  the 
25th  of  June,  1880,  and  a  receipt  therefor 
was  given  on  the  same  date.  On  the 
26th  of  June,  1880,  the  bridge  was  thrown 
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open  to  the  public  free  from  toll,  and 
possession  was  taken  at  the  same  time 
by  the  chairman  of  the  board  on  behalf 
of  the  board.  From  that  date  the  said 
lands,  tenements  and  hereditaments  be- 
came thenceforth  transferred  to  and 
vested  in  the  Metropolitan  Board  of 
Works  under  the  provisions  of  the  Metro- 
polis Toll  Bridges  Act,  1877,  and  the  said 
board  have  had  the  absolute  control  of 
the  said  lands,  tenements  and  heredita- 
ments. Since  the  26th  of  June,  1880, 
the  connection  of  the  bridge  company 
with  the  bridge  and  its  appurtenances 
has  altogether  ceased. 

Before  the  25th  of  June,  1880,  certain 
rates  had  been  duly  made,  allowed  and 
demanded  in  and  for  the  parish  of  Putney, 
and  were  then  current,  namely,  a  poor  rate, 
dated  the  24th  of  April,  1880,  and  a 
sewers  rate,  a  lighting  rate,  a  general  rate 
and  a  Metropolitan  Consolidated  Bate, 
dated  the  1st  of  May,  1880.  All  these 
rates  were  made  for  periods  extending 
beyond  the  26th  of  June,  1880,  and  at 
that  date  and  since  remained  undis- 
charged in  respect  of  the  Putney  bridge. 

It  was  admitted  before  us  by  the 
appellant's  counsel  that  if  the  respon- 
dents had  insisted  on  the  payment  of  the 
said  rates  prior  to  the  transfer  of  the  said 
bridge,  the  company  would  at  that  time 
have  been  bound  to  pay  the  whole  of  the 
said  rates  as  a  matter  of  law. 

On  behalf  of  the  appellant  it  was  con- 
tended that  under  the  above  circumstances 
the  bridge  company  were  liable  for  so 
much,  and  no  more,  of  the  above  rates 
respectively  as  is  proportionate  to  the 
time  of  their  occupation  within  the  periods 
for  which  the  rates  were  respectively 
made,  and  it  was  also  contended  that  the 
Metropolitan  Board  of  Works  were  in 
ocoupation  of  the  bridge. 

On  behalf  of  the  respondents  it  was 
contended  that  the  bridge  company  being 
duly  rated,  the  Acts  constituting  the 
bridge  company  are  immaterial,  that  sec* 
tion  16  of  32  &  33  Vict.  c.  41  (1)  did  not 

(1)  32  &  33  Vict  c.  41.  s.  16:  "  If  the  occupier 
assessed  in  the  rate  when  made  shall  cnase  to 
occupy  before  the  rate  shall  have  been  wholly 
dischaived,  or  if  the  hereditaments  being  un- 
occupied at  the  time  of  the  making  of  the  rate 
b^ome  occupied  daring  the  period  for  which  the 


apply  to  the  present  case,  as  there  was  no 
succeeding  occupier  who  could  be  rated  to 
the  rates,  the  Board  of  Works  having  no 
beneficial  occupation  of  the  bridge.  The 
respondents  further  contended  that  under 
the  circumstances  herein  set  forth  the 
bridge  company  were,  by  the  provisions 
of  the  Metropolis  Toll  Bridges  Act,  1877, 
and  especially  by  sections  15  to  18  (2) 
bound  to  pay  the  said  rates.  We  decided 
to  issue  our  warrant  of  distress  for  the 
whole  of  the  said  rates. 

If  the  Court  should  be  of  opinion  that 
our  decision  was  right,  then  our  warrant 
is  to  issue  accordingly. 

If  the  Court  should  be  of  opinion  that 
our  decision  was  wrong,  then  our  warrant 
is  to  issue  for  a  proportionate  part  of  the 
said  rates. 

The  Queen's  Bench  Division  gave 
judgment  in  favour  of  the  respondents. 

The  bridge  company  appealed. 

rate  is  made,  the  overseers  shall  enter  in  the  rate 
book  the  name  of  the  person  who  succeeds  or  comes 
into  the  occupation,  as  the  case  may  be,  and  the 
date  when  such  occupation  commences,  so  far  as 
the  same  shall  be  known  to  them,  and  such  occupier 
shall  thenceforth  be  deemed  to  have  been  actually 
rated  from  the  date  so  entered  by  the  overseers,  and 
shall  be  liable  to  pay  so  much  of  the  rate  as  shall 
be  proportionate  to  the  time  between  the  com- 
mencement of  his  occupation  and  the  expiration  of 
the  period  for  which  the  rate  was  made,  in  like 
manner  and  with  the  like  remedy  of  appeal  as  if 
he  had  been  rated  when  the  rate  was  made ;  and 
an  outgoing  occupier  shall  remain  liable  in  l*ke 
manner  for  so  much,  and  no  more,  of  the  rate  as  is 
proportionate  to  the  time  of  his  occupation  within 
the  period  for  which  the  rate  was  made ;  and  the 
12th  section  of  the  statute  17  G-eo.  2.  c.  38  shall 
be  repealed." 

(2)  40  &  41  Vict.  c.  zciz.,  entitled,  <' An  Act  to 
provide  for  throwing  open  for  the  free  use  of  ths 
public  certain  toll  bridges  within  the  Metropolis,'* 
provides  that  the  Metropolitan  Board  of  Works 
may  buy  certain  bridg;es,  amongst  which  was  in- 
cluded Ifulham,  otherwise  Putney  bridge,  and  by  sec- 
tion 16  enacts  that  when  the  receipt  for  the  amount 
of  the  consideration  has  been  signed,  then  the 
undertaking  shall  *'  be  transferred  to  and  vested  in 
the  board,  and  they  shall  be  entitled  to  immediate 
possession,  and  they  shall  have  absolute  control  of 
such  undertaking,  freed  and  discharged  from  aU 
leases,  contracts,  debts,  charges  and  liabilities 
whatsoever  of  the  company  infecting  the  same.** 
By  section  16  all  tolls  are  to  cease  on  such  transfer. 
By  section  18  the  company  is  to  continue  liable  for 
debts  unpaid  at  the  time  of  transfer.  By  section  27 
the  Justices  of  the  peace  of  the  counties  of  Middlesex 
and  Surrey  are  each  in  respect  of  Putney  bridge  to 
pay  annually  to  tho  board  1,200/.  out  gf  the  n^tes^ 
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OharleB  and  Danckwerta,  for  the  appel- 
lant— The  bridge  company  were  oat- 
going  occupiers,  and  they  are  exonerated 
by  the  proviso  at  the  end  of  section  16  of 
32  A^  33  Vict.  c.  41  (1),  for  while  the 
first  part  of  that  section  deals  with  the 
liability  to  be  assessed  of  the  incoming 
tenant,  the  last  part  deals  with  the  ex- 
oneration of  the  outgoing  tenant,  whe- 
Uier  there  is  or  is  not  an  incoming  tenant. 
In  Edwards  v.  Bushohne  (3)  there  was 
an  interval  between  the  two  tenancies,  so 
that  case  can  be  distinguished  from  this. 
It  is  true  that  there  was  no  such  in- 
terval in  The  Overseers  of  8t.  Werbwgh  v. 
HtUehinson  (4),  and  it  is  necessary  to  ask 
this  Court  to  overrule  that  case.  The 
words  "  like  manner,"  in  the  latter  part 
of  the  section,  refer  to  the  right  of  ap- 
peal. The  entry  by  the  overseers  of  the 
name  of  the  new  occupier  is  nowhere 
made  a  condition  precedent  to  his  liability 
to  assessment  (5);  and  if  the  Metro- 
^litan  Board  of  Works  were  liable  to  be 
rated,  it  matters  not  whether  they  were 
actually  rated. 

Further,  the  Metropolitan  Board  of 
Works  are  both  occupiers,  and  rateable 
occupiers:  the  amount  is  immaterial. 
They  get  an  annuai  payment  from  the 
county  of  Surrey  and  they  have  other 
indirect  ways  of  making  profit  out  of 
their  property  in  the  bridge.  It  is  argued 
that  there  is  no  beneficial  occupation,  but 
there  is  a  potentiality  of  profit,  and  that 
suffices — Jones  v.  The  Mersey  Dock  and 
Harbour  Board  (6).  The  public  has  not 
a  right  to  the  whole  of  the  bridge,  so 
that  there  are  portions  of  it  which  may 
be  made  sources  of  profit,  and  that  is  a 
beneficial  occupancy  which  may  be  made 
beneficial.  No  haridship  will  ensue,  for 
if  the  bridge  is  less  valuable  in  the  hands 
of  the  board  than  it  was  in  the  hands  of 
the  company,  then  the  board  can  appeal 
and  the  amount  of  the  assessment  will 
be  altered — Oreig  v.  The   University  of 

(3)  38  Law  J.  Rep.  H.C.  163;  Law  Rep.  4 
03.654. 

(4)  40  Law  J.  Rep.  M.C.  23  ;  Law  Rep.  5 
Ex.  D.  10. 

(5)  It  was  admitted  that  the  name  of  the  appel- 
lants remained  on  the  rate  book,  and  that  the 
names  of  the  Metropolitan  Board  of  Works  had 
not  been  sabetituted. 

(6)  11  HJU  Gas.  443 ;  3d  Law  J.  Rep.  M.G.  L 


Edinburgh  (7)  and  The  Mayor  of  London 
V.  Stratton  (8). 

Jelf  for  the  overseers. — The  bridse 
company,  as  occupiers,  are  liable.  The 
Act  of  32  &  33  Vict.  c.  -41  (1)  proceeds  on 
the  same  lines  as  that  of  17  Gfeo.  2.  c.  38 
and  was  intended  to  carry  out  the  recital 
contained  in  section  12  of  the  earlier  Act 
— that  is,  to  prevent  parishes  from  losing 
rates  owing  to  removals  and  substitution 
of  tenants.  Persons  can  easily  settle 
their  rights  inter  se  by  arrangement,  but 
the  parish  is  entitled  to  have  the  security 
of  an  occupier.  The  Act  which  trans- 
ferred the  bridge  to  the  Metropolitan 
Board  provided  that  the  undertaking 
should  be  transferred  free  from  all  liabili- 
ties and  charges.  The  bridge  company 
cannot  bring  themselves  within  the  terms 
of  section  16  (1),  for  there  is  no  person 
succeeding  to  them  who  can  be  called  an 
occupier,  and  there  is  no  beneficial  occu- 
pation. Moreover,  the  name  of  the  bridge 
company  is  still  on  the  rate  book,  and  no 
person  can  be  liable  to  be  assessed  until 
his  name  is  placed  on  the  rate  book. 

It  has  been  decided  that  sewers  in  the 
occupation  of  the  Board  of  Works  are  not 
rateable — The  Queen  v.  The  MetropoliUMi 
Boa/rd  of  Works  (9),  The  Metropolitan 
Board  of  Works  v.  West  Ham  (10). 
Flatcher  v.  Boodle  (11)  was  also  cited. 

OharleSf  in  reply. — This  bridge  is  an 
hereditament ;  it  is  not  a  mere  road,  it  is 
occupied  by  the  board;  there  is  in  the 
hereditament  a  capacity  of  profit.  In 
The  Mayor  of  Lincoln  v.  Holmes  Oommon 
(12)  the  order  was  that  the  rate  be  re- 
duced to  nothing,  so  that  case  does  not 
tell  against  the  appellants. 

Bramwell,  L.J. — I  am  of  opinion  that 
this  judgment  must  be  affirmed.  I  do 
not  thiE^  it  is  possible  to  speak  with 
great  confidence  on  the  construction  of 
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(7)  Law.  Bep.  1  H.L.  Sc.  Cas.  348. 

(8)  45  Law   J.  Rep.  M.C.  22 ;    Law  Bep.  7 
E.  &  L  App,  477. 

(9)  38  Law  J.   Rep.   M.C.  24;   Law  Rep.  4 
Q.B.  15. 

(10)  40  Law  J.  Rep.  M.C.  80;   Law  Rep.  6 
Q.B.  193. 

(11)  18  Com.  B.  Rep.  N.S.   152;  34  Law  J. 

Rep.  O.P.  77. 

(12)  86  Law  J.  Rep.  M.C.  73 ;  Law  Rep.  2 
Q3.  482. 
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tbis  statute,  bat  it  is  tolerably  clear  that 
it  did  not  intend  that,  after  a  rate  had 
been  properly  made,  to  which  there  was 
some  one  who  was  liable,  the  parish  should 
ev^er  lose  any  portion  of  that  rate :  it  was 
intended   that    the   whole   of    that  rate 
should  be  paid  by  some  one.     Section  16 
of  the  statute  (1)  begins :  "  If  the  occu- 
pier assessed  in   the   rate,   when   made, 
shall  cease   to   occupy   before  the    rate 
shall  have  been  wholly  discharged" — ^that 
is  one  condition  of  things  contemplated  by 
the  Act — "  or  if  the  hereditament,  being 
unoccupied  at  the  time  of  the  making  of 
the   rate,    become   occupied  during   the 
period  for  which  the  rate  is  made  " — that 
is  another  alternative  contemplated  by 
the  statute — "the  overseers  shall  enter  in 
the  rate  book  the  name  of  the  person  who 
succeeds  or  comes  into  the  occupation, 
and  *'  (I  omit  the  next  few  clauBos)  "  an 
outgoing  occupier  shall  remain  liable  in 
like  manner  for  bo  much,  and  no  more,  of 
the  rate  as  is  proportionate  to  the  time 
of  his  occupation  within  the  period  for 
which  the  rate  was  made."     Now  it  ap- 
pears to  me  that  these  words  contemplate 
the  case  of  one  person  going  away  and 
of  another  succeeding  him  without  any 
interval  between  them.    It  appears  to  me 
that  the  statute  has  two  objects  in  view — 
one,  that  the  parish  should  never  lose  any 
portion  of  the  rate,  and  the  other  that  in 
the  case  of  an  hereditament,  which  was 
unoccupied  at  the  time  of  the  making  of 
the  rate,   but  which   becomes  occupied 
during  the  period  for  which  the  rate  is 
made — in  such  a  case  the  incoming  occu- 
pier should  be  liable  for  a  portion  of  the 
rate.    The  words  "an  outgoing  occupier" 
cannot  be  looked  at  as  though  there  were 
no  other  provisions  in  the   section.     I 
think  that  if  the  Legislature  had  intended 
that  the  occupier  who  was  assessed  should 
be  liable  to  the  rate  only  during  the  time 
of  his  occupation,  there  would  then  have 
been  a  provision  that  if  he,  having  paid 
the  rate,  should  leave  before  the  time  for 
which,  the  rate  was  laid  had  expired,  he 
should  get  some  return,   as  otherwise  a 
man  who  paid  the  rate   would  be  at  a 
disadvantage  with  one  who  did  not  pay 
the  rate.     It  was  not,  I  think,  intended 
that  the  parish  should  ever  lose  any  part 
of  a  rate  duly  made  on  some  person  who 


at  the  time  of  the  rate  being  made  was 
liable  to  that  rate. 

The  appellant,   the    solicitor    to    the 
Fulham  Bridge  Company,  had  oeaaed  to 
occupy,  and  the  question  is,  whether  any 
one  else  has  occupied  so  as  to  be  liable  to 
pay  a  portion  of  the  rate.     There  is,  in 
my  opinion,   no  evidence  of  any  such 
occupation.  The  Metropolitan  Board  have 
not  occupied  the  bridge ;  the  property  is 
certainly  in  them,  and   possession  to  a 
certain  extent  follows  the  property,  for 
they  have  such  a  possession  that  tbey 
could  maintain  an  action  for  trespass ; 
but  that  does  not  render  them  occupiers 
so  as  to  be  rated.    Further,  there  is  no 
beneficial  occupation.     I  doubt  whether 
we  ought  to  entertein  the  suggestion  that 
theMetropoliten  Board  might  make  money 
by  letting  out  space  for  advertisemento  ; 
but  even  if  the  Metropoliten  Board  were 
to  make  money  in  some  such  way,  it  does 
not  at  all  follow  that  there  would  be  a 
beneficial  occupation.     There  might  also 
be  expenses  and  nothing  might  be  left  for 
the  Metropoliten  Board,  so  that  if  the 
property  were  let  to  the  imaginary  tenant 
from  year  to  year  he  might  very  likely 
give  nothing  at  all.     If  this  were  not  so, 
the  Metropolitan  Board  would  be  assess- 
able in  the  other  cases  which  have  been 
cited.     This  disposes  of   the  question; 
but  I  may  add  thbt  I  think  it  is  a  condi- 
tion preoedent  to  the  exoneration  of  the 
outgoing  occupier  that  the  name  of  the 
person  who  succeeds  him  shall  be  entered 
in  the  rate  book.     At  first  it  appeared 
strange  that  the  parish  should  be  able  to 
say   that  the  overseers  ought  to  have 
removed  one  name  and  substituted  an- 
other, but  that,  as  they  have  not  done  so, 
a  claim  can  be  maintained  for  the  rate 
against  the  former  oocopier,  but  if  the 
overseers  ought  to  do  so  the  parish  cer- 
tainly must  not  lose ;  and  perhaps  if  the 
overseers  fail  in  their  duty  and  a  rate- 
payer is  injured,  he  may  have  his  remedy 
against  the  overseers. 

Brett,  L.J. —In  this  case  a  summons 
was  teken  out  by  the  overseers  of  the 
parish  of  Putney  against  the  appellant  as 
solicitor  to  the  Fulham  or  Putney  Bridge 
Company  for  non-payment  of  rates.  The 
Jnatioes  decided  that  the  bridge  company 
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waa  liable  to  be  assessed  io  the  whole  of 
the  rate,  while  the  bridge  company  were 
willing  to  pay  a  part  only.  The  bridge 
company  appealed  by  obtaining  a  Special 
Case  to  be  stated.  The  Qaeen's  Bench 
Division,  however,  affirmed  the  decision 
and  held  that  the,  bridge  company  were 
liable  to  be  assessed  to  the  whole  rate. 
The  answer  of  the  bridge  company  to 
the  summons  and  claim  by  the  parish  was 
that  they  had  ceased  to  occupy  the  bridge 
property,  and  that  is  true  ;  and  then  they 
farther  urged  that  if  that  answer  fails 
still  that  the  Metropolitan  Board  of 
Works  have  come  into  possession  of  the 
bridge  so  as  to  be  liable  to  be  assessed 
for  the  remaining  portion  of  the  rate 
which  they  refused  to  pay. 

It  is,  however,  said  by  the  overseers  of 
the  parish  that  the  Metropolitan  Board  of 
Works  never  have  been  rated,  even  if 
they  are  liable  to  be  rated,  and  that  the 
liability  of  the  bridge  company  cannot 
cease  until  the  Metropolitan  Board  have 
in  fact  been  rated.  It  is  farther  said  that 
the  Metropolitan  Board  cannot  be  rated — 
first,  because  they  are  not  occnpiers ;  and 
secondly,  because  there  is  no  beneficial 
occupation  by  them.  It  is  clear  that  the 
Metropolitan  Board  never  were  rated, 
for  a  person  liable  to  be  assessed  to  a 
rate  is  not  rated  until  his  name  is  on  the 
rate  book.  The  question  then  arises, 
which  it  is  right  that  we  should  consider, 
and  that  is,  whether  the  Metropolitan 
Board  could  be  rated  unless  their  occupa- 
tion of  the  bridge  was  of  a  particular 
kind — ^that  is,  a benefidal  occupation.  Now 
I  think  that  the  Metropolitan  Board  were 
not  ooeupiers  at  all ;  and  I  say  this,  on 
looking  at  the  local  and  personal  Act  under 
which  they  acquired  this  property :  they  aro, 
I  think,  no  more  occupiers  than  the  owner 
of  the  soil  of  a  street  is  the  occupier  of 
that  street  after  he  has  dedicated  it  to  the 
public.  The  Metropolitan  Board  can  only 
Keep  the  bridge  for  the  benefit  of  the 
public ;  the  public  has  a  right  to  use  the 
whole  of  the  bridge,  and  the  Metropolitan 
Board  have  thereforo  never  been  occu- 
piers ;  and  even  if  they  were  occupiers  in 
one  sense,  there  has  still  never  been  any 
beneficial  occupation  by  them.  The  test 
to  be  applied  is  found  in  the  arg^ument  of 
Lord  Justice  Mellisbi  when  at  the  bar,  in 
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The  Queen  v.  The  Metropolitan  Board  of 
Worles  (9),  and  it  is  this,  that  there  is  no 
beneficial  occupation  if  by  law  no  benefit 
can  possibly  arise  to  the  occupier;  but 
if  no  benefit  arises  merely  because  of 
the  volition  of  the  occupier,  then  there  is 
what  is  called  a  potentiality  of  beneficial 
occupation  ;  if,  however,  by  law  no  bene- 
fit can  arise,  then  from  a  poor-law  point 
of  view  there  has  been  no  beneficial  oc- 
cupation. 

Then  it  is  said  that  this  case  resembles 
the  case  of  Jones  v.  The  Mersey  Docks 
(6) .  The  question  is  whether  it  resembles 
most  that  case  or  the  cases  of  the  main 
sewers  of  the  Metropolitan  Board  of 
Works,  which  are  not  liable  to  be  assessed 
to  the  rates,  and  I  think  that  the  re- 
semblance is  to  these  latter  cases.  I  am 
of  opinion  that,  both  on  the  gpround  that 
there  is  no  occupation  of  the  bridge  by 
the  Metropolitan  Board  and  no  beneficitJ 
occupation,  the  Metropolitan  Board  are 
not  liable  to  be  rated  in  respect  of  this 
bridge.  The  case  then  is  reduced  to  this  : 
the  bridge  company  were  rateable,  and 
were  rated  when  the  rate  in  question 
was  imposed,  they  ceased  to  occupy 
during  the  period  before  the  rate  was 
wholly  discharged  and  during  the  period 
over  which  it  was  made,  and  they  were 
not  succeeded  by  anybody  who  was  liable 
to  be  rated.  Can  the  bridge  company 
then  claim  to  be  relieved  from  a  portion 
of  the  rate?  This  must  be  decided  on 
the  construction  of  section  16  of  82  A  88 
Vict.  c.  41  (1).  This  section  was  passed  on 
the  same  lines  as  the  earlier  Act  of  Oeo. 
2,  and  was  passed  as  much  for  the  pro- 
tection of  the  parish  as  for  that  of  the 
ratepayer.  The  effect  of  it  is  that  the 
person  liable  to  be  assessed  to  the  rate, 
and  also  actually  rated  at  the  time  when 
the  rate  is  imposed,  is  liable  to  be  called 
on  to  pay  the  whole  rate  till  some  one  else 
is  substituted  for  him,  so  as  to  be  liable 
to  be  assessed  to  that  rate  in  his  place, 
and  until  some  person  has  been  actually 
placed  on  the  rate  book  in  his  place.  The 
object  of  this  earlier  part  of  the  section 
is  that  the  parish  may  not  lose  any  part 
of  the  rate.  The  latter  part  of  the  sec- 
tion was,  I  think,  drawn  in  order  that 
when  the  first  person  had  been  put  on  the 
rate  book  the  second  person  might  be  sub* 
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stitated  for  him,  for  it  prevents  the  arga- 
ment  being  urged  that  there  cannot  be  two 
persons  on  the  same  rate  book  at  the  same 
time  as  assessed  to  the  same  rate,  because 
there  is  this  proviso,  that  the  second  person 
may  be  substituted  for  the  person  already 
on  the  rate  book, .and  that  thus  the  first 
person  may  be  relieved  from  his  liability 
to  pay  the  whole  of  the  rate,  and  may 
pay  a  proportion  only.  If  so,  the  con- 
struction of  the  section  is  that  the  person 
first  placed  on  the  rate  book  remains 
liable  to  pay  the  whole  rate  until  some 
one  is  substituted  in  his  place,  who 
is  liable  to  pay  a  proportion  of  that  rate. 
The  bridge  company,  therefore,  are  not 
relieved  until  the  Metropolitan  Board  are 
assessed  to  the  rate  in  question ;  but  the 
Metropolitan  Board  never  were  so  assessed. 
I  do  not  say  whether  the  bridge  company 
would  have  a  remedy  against  the  over- 
seers if  they  failed  in  their  duty — that 
may  or  may  not  be  so ;  but  this  appeal 
must  be  dismissed  and  this  judgment 
affirmed,  inasmuch  as  the  Metropolitan 
Board  of  Works  cannot  be  assessed  to 
this  rate  in  respect  of  this  property. 

Cotton,  L.J. — I  also  think  that  this 
judgment  must  be  affirmed.  The  first 
question  is,  what  is  the  true  construction 
of  section  16  of  32  &  33  Vict.  c.  41  (1). 
It  is  notimmaterial  to  consider  what  would 
be  the  position  of  the  bridge  company  if 
that  Act  had  not  passed,  and  if  there  were 
no  similar  enactment.  If  the  bridge  com- 
pany had  ceased  to  occupy  they  would,  in 
the  absence  of  any  provisions  to  the  con- 
trary, be  liable  to  pay  the  whole  rate,  and 
they  could,  it  is  Sbdmitted,  be  compelled 
to  pay  the  whole  rate  the  moment  it  was 
made.  What  alteration  then  does  the 
section  under  consideration  effect  in  their 
position  P  I  think  that  the  position  of 
the  provision  as  to  the  payment  of  a 
proportion  of  the  rate  is  material.  That 
provision  comes  after  that  portion  of  the 
section  which  relates  to  the  position  of 
the  person  who  comes  in  after  the  time 
at  which  the  rate  is  made,  and  such  a 
person  so  coming  in  is  only  liable  after  his 
name  has  been  placed  in  the  rate  book. 
Can  it  be  intended  that  the  person  who  is 
assessed  in  the  rate  book  is  to  be  relieved 
from  liability  to  pay  the  rate  when  no  one 
else  is  liable  ?     If  so,  I  think  that  the 


provision  as  to  the  relief  to  be  given  to 
an  outgoing  occupier  would  be  found  in 
the  earlier  part  of  the  sectioif;  but  it  is 
not  so  placed,  it  comes  after  the  provision 
which  renders  some  one  else  liable  if  cer- 
tain steps  have  been  taken.  I  did  for  a 
time  feel  that  a  difficulty  was  raised  by 
the  use  of  the  phrase  "  an  outgoing  occu- 
pier," instead  of  'Hhe  outgoing  occupier," 
but  1  do  not  think  that  can  alter  the  con- 
struction of  the  section.  The  words  are, 
that  "  an  outgoing  occupier  shall  be  liable 
in  like  manner  for  so  much"  of  the  rate. 
Now  these  are,  prima  fcbcie,  not  words  of 
exoneration  or  relief,  they  have  reference 
rather  to  a  state  of  facts  caused  by  some 
other  occupier  coming  in  and  being  placed 
on  the  rate  book,  and  they  shew  that  an 
outgoing  occupier  is  not  relieved  from 
any  liability  until  some  one  else  is  put  on 
the  rate  book. 

If  it  were  necessary  to  decide  the  point 
I  should  incline  to  say  that,  until  some 
one  was  put  on  the  rate  book  and  liable 
to  be  assessed  to  the  rate,  an  outgoing  oc- 
cupier is  liable  to  the  whole  rate ;  but,  how- 
ever that  may  be,  I  hold  that  the  Metro- 
politan Board  of  Works  are  not  capable  of 
being  liable  to  be  assessed  to  this  rate  for 
this  property.  The  property  which  they 
possess  is  a  portion  of  the  bridge  and  of  the 
approaches  to  it,  which  have  been  vested 
in  the  Metropolitan  Board  for  the  purposes 
of  the  public ;  they  are  the  property  of 
the  Metropolitan  Board  only  as  guardians 
of  the  public,  and  the  board  do  not  oc- 
cupy the  bridge  save  as  custodians  for  the 
public,  and  in  that  sense  only  are  the 
board  owners.  There  is  no  ben^cial 
occupation  of  the  bridge ;  the  property  is 
applied  to  a  special  purpose  and  could  not 
be  let  to  anyone  for  any  valuable  return ; 
there  is  no  potentiality  of  beneficial  occu- 
pation in  property  of  this  nature,  and 
therefore  there  is  no  liability  to  assess- 
ment. It  is,  to  use  an  expression  of  Mr. 
Justice  Lush  (13),  like  a  barren  rock,  for 
the  statute  says  it  must  be  used  for  the 
specified  purposes  and  for  no  others. 

Judgment  affirmed. 

Solicitors — Hare  &  Fell,  for  appellant ;  W.  BeeTOi 

for  respondents. 


(13)  Law  Bep.  6  Q.B.  193,  at  p.  198. 
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[IN  THE  aUEEN'S  BENCH  DIVISION.] 
1881.     1  THB   CHUBCHWARDBNS    OP  WOOL- 
April  2.  /  WICH  17.  ROBERTSON. 

8ea — Bodies  cast  on  Shore — Bwried  by 
Parish — Expenses  from  County — 48  Oeo. 
3.  c.  75.  ss,  1,  5,  6. 

By  48  Cho.  3.  c.  75.  s,  1,  the  church' 
wardens  and  overseers  of  the  parish  in 
which  any  dead  body  "shall  he  found  thrown 
m  or  cast  on  shore  from  the  sea  by  wreck 
or  othervnse,**  shall  ca/ase  the  same  to 
be  decently  interred;  and  by  section  6  a 
Justice  of  the  peace  for  the  county  may 
order  the  treasurer  for  the  county  to  pay 
such  churchwardens  and  overseers  the  costs 
and  expenses  thereby  incurred, 

A  collision  occurred  in  the  river  Thames 
near  Woolwich,  between  the  steoinships 
'*  Princess  Alice  "  and  «<  Bywell  Oastle,'' 
whereby  the  former  ship  was  sunk  and  more 
than  '600  people  who  were  on  board  her 
were  drowned.  Many  of  the  bodies  were 
found  floating  on  the  water  or  sunk  in  the 
wreck;  they  were  collected  in  boats,  and 
landed  in  the  parish  of  Woolvfiehy  and 
eventually  buried  by  the  churchwardens 
and  overseers  of  the  parish.  The  river 
Thames  at  Woolwich  where  the  bodies  were 
found  is  a  tidal  navigable  river  where  great 
ships  go,  but  its  mouth,  where  it  joins  the 
sea,  is  more  than  thirty  miles  distant.  A 
magistrate  for  the  county  having  refused  to 
order  the  cotmty  treasurer  to  reimburse  the 
ehurchioardens  and  overseers  the  expenses 
attending  the  burial, — Held,  that  the  ma^ 
gisirate  was  justified  in  refusing,  for  that 
the  Thames  at  Woolwich  was  not  tlie  **sea^* 
within  the  meaning  of  the  Act, 

This  was  a  Case  stated  from  qiiarter 
Bessions  upon  an  appeal  from  a  refusal  of 
the  respondent,  acting  as  a  Justice  of 
the  peace  for  the  county  of  Kent,  to 
make  au  order  upon  the  treasurer  for  the 
county  for  the  repayment  to  the  appel- 
lants of  certain  costs  and  expenses  in- 
curred, as  alleged  by  them,  under  the 
proyisions  of  the  statute,  48   Geo.  3.  c. 

h  (1). 

(1)  By  statute  48  Geo.  3.  c.  75.  s.  1.  it  is 
enacted:  "  That  the  churchwardens  and  overseen 
of  the  poor  of  the  respective  parishes  throtighoat 
EoglanJ,  in  which  any  dead  human  body  shall  be 
found  thrown  in  or  cast  on  shore  from  the  sea,  by 
WTtdc  or  otherwise,  shall,  upon  notice  to  them 


The  facts  brought  before  the  Court 
were  set  out  in  the  following 

SPECIAL  CASE. 

On  the  3rd  of  September,  1878,  a  col- 
lision occurred  in  the  river  Thames,  near 
Woolwich,  between  the  steamship  Prwi- 
cess  Alice,  belougiug  to  the  London  Steam- 
boat Company  (Limited),  and  the  steam- 
ship Bywell  (Jostle,  belonging  to  Messrs. 
Gray  &  Co.,  whereby  the  Princess  Alice 
was  sunk  and  became  a  wreck,  and  more 
than  600  persons,  being  the  passengers  by 
and  crew  of  the  Princess  AUce,  lost  their 
lives  by  drowning.  The  place  where 
the  vessel  was  sunk  was  about  the  middle 
of  the  river,  below  low  watermark.  The 
shores  of  the  river  at  the  spot  where  the 
vessel  sunk  are  in  the  parishes  of  Wool- 
wich and  Plumstead  in  the  county  of 
Kent. 

given  that  any  such  body  or  bodies  are  thrown  in 
or  cast  on  shore  by  the  sea,  and  is  or  are  lying 
within  the  bounds  of  the  parish,  cause  such  body 
or  bodies  to  be  decently  interred  in  the  church- 
yard or  burial-ground  of  such  parish,  so  that  the 
expenses  attending  on  such  burial  do  not  exceed 
the  sum  which  at  that  time  is  allowed  in  such 
parish  for  the  burial  of  any  person  or  persons 
buried  at  the  expense  of  such  parish.'* 

Section  3  enacts :  "  That  a  reward  of  5«.  shall 
be  given  to  anyone  finding  such  body,  and  giving 
notice  to  the  churchwardens  or  overseers  of  the 
parish." 

Section  5 :  "  All  necessary  and  proper  payments, 
costs,  chaises  and  expenses  which  shall  be  made 
or  incurred  in  or  about  the  execution  of  this  Act, 
shall  be  made  and  paid  by  the  churchwardens  or 
overseers  of  such  respective  parishes  and  places." 

Section  6:  "For  the  purpose  of  reimbursing 
them  all  such  payments,  costs,  charges  and  ex- 
penses, it  shall  and  mav  be  lawful  for  any  one 
Justice  of  the  peace  for  the  county  or  place  within 
England  in  which  any  such  body  or  bodies  shall 
have  been  so  removed  and  buried  as  aforesaid,  by 
any  writing  under  his  hand,  to  order  and  direct 
the  treasurer  for  such  county  to  pay  such  sum  or 
sums  of  money  to  such  churchwardens  and  over- 
seers for  their  costs  and  expenses  in  or  about  the 
execution  of  this  Act  (after  the  same  shall  have 
been  duly  verified  on  oath)  as  to  the  said  Justice 
shall  seem  reasonable  and  necessary,  and  such 
treasurer  shall,  and  he  is  hereby  authorised  and 
required  forthwith  to  psy  the  sum  or  sums  of 
money  so  ordered  and  directed  to  be  paid  to  the 
person  or  persons  empowered  to  receive  the  same ; 
an<i  such  treasurer  shall  be  allowed  the  same  in 
hU  accounts." 

Section  7  imposes  a  penalty  on  the  churchwar- 
dens or  overseers  neglecting  to  perform  the  duties 
required  of  them  by  the  Act. 
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A  few  of  the  bodies  of  the  persona 
drowned  were  found  ashore  below  Wool- 
wich, on  the  Essex  bank  of  the  river 
Thames,  bat  no  charge  has  been  made  by 
the  appellants  in  respect  of  these  bodies.  A 
few  more  of  the  bodies  were  foand  ashore 
on  the  Kent  banks  of  the  river  Thames 
within  the  boundaries  of  the  parishes  of 
Woolwich,  Plumstead  and  Erith,  one  of 
which  bodies  at  least  was  found  ashore 
within  the  boundaries  of  the  parish  of 
Woolwich.  The  remaining  number  of 
the  bodies  of  the  persons  arowned  were 
found  floating  on  the  water  or  sunk  in 
the  wrecked  vessel. 

The  bodies  mentioned  in  the  preceding 
paragraph  (except  such  as  were  pre- 
viouslv  claimed  and  removed  by  relatives) 
were  from  time  to  time  received  and  col- 
lected in  a  steamer  or  boats,  and  were 
afterwards,  bv  the  direction  of  the  county 
coroner  for  the  district,  with  the  consent 
of  the  dockyard  authorities,  landed  at  the 
dockyard  pier  or  steps  in  the  parish  of 
Woolwich,  and  then  removed  to  a  tem- 
porary deadhouse  in  the  dockyard  and 
parish. 

Between  400  and  500  of  the  bodies 
were  af^rwards  claimed  by  relatives  or 
friends  and  buried  by  them  at  their  ex- 
pense, but  120  of  such  bodies  were  buried 
by  the  churchwardens  and  overseers  of 
Woolwich  (2). 

The  river  Thames  at  Woolwich  and  at 

the  respective    places    where    the    said 

bodies  mentioned  were  found  ashore  or 

found  floating  or  sunk  in  the  vessel,  is  a 

navigable  tidal  river  where  great  ships 

go.     Its  mouth,  where  it  joins  the  sea,  is 

more  than  thirty  miles  distant  from  the 

said  places,  but  there  is  no  bridge  over 

the  river,  either  towards  the  sea  or  within 

a  distance  of  ten  miles  above  the  spot 

where  the  steamer  Princess  Alice  sank. 

(2)  The  churchwardens  and  orer^n  of  Wool- 
wich allege  that  thej  hare  expended  the  following 
sams:  (a)  2701,  in  the  burial  of  the  said  120 
bodies.  The  expenses  of  burial  exceed  those  al- 
lowed in  the  parish  of  Woolwich  for  the  burinl  of 
persons  at  the  expense  of  the  parish,  as  a  sufficient 
number  of  coffins  could  not  bo  procured  at  the 
ordinary  parish  charge ;  {h)  752/.  in  the  removal 
of  all  the  bodioii  from  the  dockyard  pier  to  the 
deadhouse ;  (jo)  118/.  in  the  rewfiurd  at  the  rate  of 
5s.  each  body  to  persons  who  found  the  said  bodies, 
whether  floating  or  otherwise,  and  brought  the 
same  to  the  said  steamer,  boats^  pier  or  steps. 


It  has  been  the  praotioe,  both  as  to  the 
parish  of  Woolwich  and  also  as  to  the 
neighbouring  parishes  of  Erith  and  Q-reen- 
wich,  for  a  great  number  of  years  (up  to 
and  including  the  year  in  which  the  said 
expenses  were  incurred),  for  the  county 
treasurer  to  reimburse  the  said  parishes  the 
amount  of  expenses,  not  exceeding  those 
on  parish  burials,  incurred  in  removing 
and  burying  dead  bodies  oast  on  shore  by 
the  tide  in  the  river  Thames,  within  the 
bounds  of  the  said  respective  parishes, 
but  the  order  for  payment  being  made  by 
the  Justices  in  petty  sessions,  or  often  by 
a  single  Justice,  never  came  under  the 
notice  of  the  Justices  assembled  in  the 
Courts  of  general  sessions,  and  so  passed 
unquestioned. 

In  the  month  of  October,  1878,  appli. 
cation  was  made  on  behalf  of  the  appel- 
lants to  the  respondent,  beinff  a  Justice  of 
the  peace  acting  in  and  for  the  county  of 
Kent,  to  order  and  direct  the  treasurer 
for  the  county  to  pay  to  them  the  amounts 
expended  by  them  as  above  mentioned, 
which  the  respondent  refused  to  do,  and 
the  appellants  thereupon  appealed  to  the 
quarter  sessions. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  respondent  should 
have  made  an  order  upon  the  county 
treasurer  for  the  payment  of  the  expenses 
set  forth  or  any  or  which  of  them. 

Sir  H.  Oiffard  and  Wildey  Wright,  for 
the  appellants. — This  is  one  of  those  cases 
the  Act  48  Qeo,  3.  c.  75.  s.  1  was  intended 
to  meet.  The  term  *'sea"  usually  in- 
cludes tidal  navigable  rivers  where  great 
ships  gOf  and  the  part  of  the  Tlmmes 
where  the  bodies  were  found  is  within  the 
Act.  It  is  said  that  the  dominion  of  the 
sovereign  ''extends  not  only  over  open 
seas,  but  also  over  all  creeks,  arms  of  the 
sea,  havens,  ports  and  tide  rivers  as  ftir 
as  the  reach  of  the  tide  around  the  coasts 
of  the  sea" — Hall  on  Seashore^  p.  3, 
ed.  1875 ;  and  at  p.  x  of  the  appendix  is 
mentioned  a  decree  Paschao,  8  Car  1,  in  the 
Exchequer,  in  which  the  title  of  the  bill 
was  laid :  ''  First,  that  the  river  of  Thames 
flowed  and  reflowed  ;  second,  that  conse- 
quently it  was  an  arm  of  the  sea."  The 
jurisdiction  of  the  Court  of  Admiralty 
extends  up  rivers  as  far  as  the  tide  ebbs 
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and  flows — T/w  Queen  y.  Otmnmgham 
(8),  The  Queen  v.  AUen  (4),  The  Q^eenv. 
Andenon  (5),  Oohe's  InaL  pt.  iii.  tit. 
"DeodandB,"  flaZ«'«Pi6<M  oftheOrawn,  vol. 
2»  pp.  15, 16, 17,  Meroliant  Shippise  Act, 
1854  (17  A  18  Vict.  c.  104),  s  476. 
Seoondlj,  anBHTning  this  was  the  sea,  the 
bodies  "  were  found  thrown  in  or  cast  on 
shore  from  the  sea  by  wrecker  otherwise,'' 
within  the  meaning  of  the  statute,  for 
otherwise  no  person  would  have  a  right  to 
interfere  with  a  dead  body  floating  m  the 
sea  until  it  was  actually  cast  on  shore  by 
some  chance  current. 

Meadows  White  and  Douglaa  Kingsford^ 
for  the  respondents. — There  is  no  common 
law  duty  on  parish  oflSeera  to  bury  dead 
bodies  cast  on  the  seashore  or  found  in 
the  parish— 2^  Queen  v.  Stewart  (6) — and 
the  oblintion  to  do  so  was  first  created 
by  7  *  8  Vict.  c.  101.  s.  31.  There  is  a 
distinction  between  the  sea  and  an  arm 
of  the  sea— ^a^,  De  Jwre  Maria.  The 
term  *'  sea  "  is  opposed  to  rivers — Richard- 
90%'$  Diet. ;  it  iB  only  used  in  48  Geo.  3. 
c.  75  in  the  ordinary  sense,  and  the  word 
I'  river  "  is  not  mentioned,  as  is  the  case 
in  statutes  where  it  is  intended  they  shall 
be  included.  The  statute  13  Rich.  2.  c.  5 
limited  the  jurisdiction  of  the  Admiralty 
to  the  sea ;  15  Bich.  2.  c.  3  extended  it 
to  death  and  mayhem  in  great  ships  in 
"  the  main  stream  of  great  rivers  below 
the  bridfies;"  28  Hen.  8.  c.  15,  "to 
havcms,  nvers,  creeks  or  place  where  the 
admixal  has  power."  The  6  4  7  Vict.  o. 
12  deals  wiUi  the  case  of  a  body  found 
dead  in  the  sea  or  "  any  creek,  river  or 
navigable  canal."  A  barge  found  adrift 
in  the  river  Thames  was  held  not  to  be  a 
wreck  within  the  meaning  of  the  Mer- 
chant Shipping  Act,  1854^  s.  450 — The 
Zeta  (7).  The  foreshore  prima  fade  is 
not  in  the  parish — The  Queen  v.  MiMsan 
(8),  The  Bridgwater  Truiteee  v.  Bootle- 
(9),   McOannon  v.   Sindair 
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(8)  BeU  CO.  72. 

(4)  1  Moo.  C.C.  494. 

(5)  88  Lav  J.  Rep.  M.O.  12 ;    Law   R«p.  1 
C.C.R.  161. 

rs)  12  Ad.  jt  K.  773. 

[7)  44  Lav  J.  Rep.   Adm.  22;    Law  Rep.  4 
A.  &K460.    * 

(8)  8  JB.  &  B.  900;  27  Law  J.  Rep.  M.O.  100. 

03.4. 


86  Law  J.  ^   Q.B.  41 ;   Law  Rep.  2 
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(10).  If  the  statnte  were  held  to  indnde 
the  present  case,  those  who  picked  np  the 
bodies  might  have  landed  them  on  the 
other  shore,  in  another  connty,  and  so 
have  pnt  the  expense  on  another  county  ; 
the  stiE^tnte  only  applies  to  cases  in  which 
the  bodies  have  been  washed  np  by  the 
sea  withont  human  agency. 

LiKDLET,  J. — I  am  of  opinion  that  this 
case  is  not  within  the  Act  48  Geo.  3.  c. 
75.  s.  1.  The  preamble  shews  that  the 
Act  was  intended  as  a  remedial  measure, 
and  if  I  could  see  my  way  &irly  to 
bring  the  case  within  .the  statute  I  would 
be  glad  to  do  so ;  but  I  am  unable  to  come 
to  the  oonclusion  to  which  we  have  been 
invited  by  the  appellants'  counsel,  and  to 
hold  this  part  of  the  river  to  be  the  sea 
within  the  meaning  of  the  Act.  The 
preamble  states  that  ''  whereas  no  provi- 
sion hath  been  made  by  the  laws  now  in 
force  for  providing  suitable  interment  in 
churchyards  or  parochial  burying  grounds 
for  such  dead  human  bodies  as  may  be 
cast  on  shore  &om  the  sea  by  wreck  or 
otherwise ; "  and  to  anyone  reading  that  it 
would  appear  there  was  some  statute  im- 
posing on  parishes  the  duty  of  burying 
bodies  found  on  the  highway  or  on  other 
places  within  their  bounds  ;  but  this  was 
not  the  case,  for  according  to  The  Queen 
V.  Stewart  (6)  there  was  no  such  obliga- 
tion on  the  parish ;  the  duty  was  first  im- 
posed by  7  &  8  Vict.  c.  lOl.  One  must, 
therefore,  approach  the  consideration  of. 
48  Geo.  3.  o.  75  with  the  conviction  that 
at  that  time  there  was  no  obligation  on 
parishes  to  bury  bodies  found  within 
their  bounds.  Such  being  the  state  of 
the  law  this  statute,  which  does  not  men- 
tion rivers,  but  mentions  the  sea,  and  the 
sea  alone,  was  passed.  The  enabling  part 
of  the  statute  enacts  that  **  tlie  overseer 
of  the  parish  in  which  any  dead  body 
shall  be  found,  thrown  in"— a  rather 
ambiguous  expression — '*  or  cast  on  shore 
from  the  sea,  shall,  upon  notice,  cause 
the  same  to  be  buried.  Then  follows 
another  section  providing  that  the  ex- 
penses attending  any  case  within  the  Act 
may  be  reimbursed  to  the  parish  by  the 
county.    In  order  therefore  to  throw  the 

(10)  2  R.  &  £.  53 ;  28  Law  J[.  Rep.  M.C.  247. 
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expenses  on  the  oonnty  the  case  must  be 
within  section  1  of  the  Act ;  it  has  to  be 
shewn  that  the  body  was  '*  found  thrown 
in  or  cast  on  shore  from  the  sea,"  and 
this  forces  us  back  to  consider  what  is 
meant  by  the  sea  in  this  Act.  In  other 
Acts  the  sea  is  contrasted  with  rivers. 
The  statute  15  Rich.  2.  c.  8,  which  ex- 
tends to  Admiralty  jurisdiction,  uses  the 
words  *'  main  stream  of  great  rivers,  only 
beneath  the  bridges  of  the  same  rivers 
nigh  unto  the  sea.''  The  statute  28  Hen. 
8.  o.  15  mentions  havens,  rivers,  creeks, 
and  I  am  not  aware  of  any  statute  in 
which  such  terms  are  not  to  be  found 
which  has  been  held  ip  include  navigable 
rivers. 

The  Special  Case  describes  the  place 
where  the  collision  occurred  as  in  the 
river  Thames,  near  Woolwich,  more  than 
thirty  miles  from  the  river  mouth.  It  is 
therefore  found  as  a  &ct  that  the  spot 
was  not  in  the  sea,  but  in  the  river,  and 
in  truth  it  is  not  the  sea.  I  think  the 
case  is  within  the  mischief  intended  to 
be  provided  against  by  the  Act,  but  the 
bodies  cannot  be  said  to  have  been  cast 
up  by  the  sea  in  the  ordinary  or  legal 
sense.  That  being  so,  it  becomes  un- 
necessary to  give  any  opinion  upon  the 
second  and  more  difficult  question  raised 
by  the  respondents.  I  therefore  express 
no  opinion  on  the  second  point,  but  up- 
hold the  decision  of  the  magistrates  on 
the  first  point. 

Mathew,  J. — We  are  not  called  upon 
to  decide  as  to  the  statutory  obligation  of 
the  parish  to  bury  bodies,  but  only  as  to 
their  right  to  be  reimbursed  the  expenses 
they  have  incurred  in  so  doing.  This 
depends  in  the  first  instance  on  the  mean- 
ing of  the  word  "  sea "  in  this  statute, 
48  Geo.  3.  o.  75.  s.  1.  It  has  been  con- 
tended that  the  word  is  used  so  as  to  in- 
clude navigable  rivers,  but  I  find  no 
indication  of  this  in  the  Act.  The  word 
is  used  in  its  ordinary  and  popular  sense, 
and  in  that  sense  the  word  **  sea  "is  always 
used  as  disting^shed  from  "  river." 

The  arguments  of  the  appellants'  coun- 
sel on  the  other  point  would  lead  to  this 
result,  that  in  the  case  of  a  wreck  oc- 
curring in  the  open  sea  anyone  who  found 
bodies  fioating  on  the  water  could,  in 
bringing  them  to  land^  select  the  county 


on  which  to  throw  the  expense  of  burial — 
a  result  which  seems  to  indicate  that  the 
Legislature  had  in  contemplation  only  the 
case  of  bodies  washed  up  by  the  tide 
from  the  sea. 

Appeal  dismieaed. 


Soliciton— E.  Hughes,  Woolwich,  for  appellants ; 
F.  Seudamore,  Maidstone,  for  respondent. 


[CROWN  CASE  RESERVED.] 
1881     1 

■^    oi     f         THE  QUBBN  V.  HAKPBR.* 

Forgery — Inchoate  InekumerU — BiU  of 
Exchange. 

The  prisoner  pwrchased  goods  upon  the 
terms  that  he  should  give  to  the  vendors  his 
a^xeptance  for  the  price,  indorsed  hy  a  soU- 
vent  third  party.  The  vendors  seni  to  him^ 
for  such  a^cceptance  and  indorsement,  a 
document  in  the  form  of  a  bill  of  excha/nge, 
Jmt  without  any  drawer's  name  thereon. 
The  prisoner  returned  this  document  ao- 
cepted  hy  himself  and  with  whal  purported 
to  he  an  indorsement  hy  a  solvent  third 
party.  HUs  indorsement  had  heen  forged 
hy  the  prisoner.  No  drawer's  name  was 
ever  placed  upon  the  document : — ^Held,  that 
the  prisoner  could  not  he  convicted  of 
feloniously  forging  or  feloniously  uttering  an 
indorsement  on  a  hill  of  exchange,  hecause 
the  document  was  not  a  hiXl  of  exchange, 
as  it  hore  no  drawer's  name.  {By  Stephen, 
J.),  that  the  prisoner  might  have  heen  conr 
victed  of  a  forgery  ai  common  law. 

Case  reserved  by  Stephen,  J. 

John  Harper  was  convicted  of  forgery 
under  the  following  circumstances: 
Messrs.  Watson  h  Son,  of  Kilmarnock^ 
having  supplied  Harper  with  some  ma- 
chinery, drow  a  bill  upon  him  for  the 
price,  and  forwarded  it  to  him  fi>r  ao- 
ceptanoe,  unsigned  by  the  drawers.  It 
had  been  arr^iged  that  Harper  should 
procure  the  indorsement  of  a  solvent 
person  and  should  himself  accept  the  biU. 
Haxper  returned  it  accepted  by  himself 

*  Coram  LoaA  Coleridge,  C.J. ;  Grove,  J.; 
Hawkins,  J. ;  Lopes,  J. ;  and  Stephen,  J. 
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and  pniportrDg  to  be  indorsed  bj  one 
Hant  It  was  proved  that  Hunt's  in- 
dorsement had  been  forged  by  Harper. 
On  getting  the  bill  back,  Watson  &  Son 
indorsed  it  and  paid  it  into  the  bank  for 
collection  when  due.  Thej  did  not  at  any 
time  sign  it  as  drawers.  The  following 
is  a  copy  of  the  bill  of  exchange : — 

'*  Kihnarnock,  Nov.  2,  1880. 
"  £22  10«.  4d, 

'*  One  month  after  date  pay  to  me  or 
order  the  snmof  22^  10«.  4(2.,  that  being 
for  yalne  received  in  machinery. 
"  Indorsed,      John  Hnnt, 

"  John  Watson  &  Son. 
^  Mr.  J.  Harper, 

*'  Contractor  and  bnilder, 

*'  Bntland  Street,  Pallion, 

«  Snnderland." 

Across  the  bill  was  written  "  Accepted, 
payable  at  the  Union  Bank  of  London. 
John  Harper." 

The  indictment  contained  six  counts, 
which  charged  Harper — 

1.  With  felonionsly  forp^g  a  certain 
indorsement  to  and  on  a  bill  of  exchange. 

2.  With  feloniously  forging  an  indorse- 
ment to  and  on  a  certain  paper  writing, 
which  said  paper  writing  is  in  the  form 
of  and  purports  to  be  a  bill  of  exchange 
imsigned  by  any  drawer  thereof. 

3.  Felomously  forging  a  certain  in- 
dorsement to  and  on  a  certain  paper 
wrii 
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In  the  fourth,  fifth  and  sixth  counts  he 
was  charged  with  feloniously  uttering  the 
documents  described  in  the  first,  second 
and  third  counts. 

The  learned  Judge  was  of  opinion  that 
all  the  counts  were  bad  except  the  first 
and  fourth,  but  he  left  the  whole  matter 
to  the  jurv,  who  returned  a  general  ver- 
dict of  guilty. 

The  question  for  the  opinion  of  the 
Court  of  Criminal  Appeal  was,  whether, 
under  the  circumstances  stated,  Harper 
was  properly  convicted  of  either  of  the 
ofienoes  charged  in  the  first  or  fourth 
counts  of  the  indictment,  and  whether 
any  of  the  other  counts  charged  a  felony. 

No  counsel  appeared^ 

Lord  CoLEBmas,  O.J. — ^The  indictment 
cannot   be  supported.     There   was   no 


drawer's  name  to  the  instrument,  and  there- 
fore it  was  not  a  bill  of  exchange— it  was 
an  inchoate  bill  of  exchange.  The  point 
is  clear  upon  principle  and  also  upon  au- 
thority. It  was  so  decided  in  the  cases 
of  McOaU  V.  Ttvyhr  (I)  and  Stoesaiger  v. 
The  South  Eastern  Bailway  Oomvany  (2). 

Oboyb,  J.,  Hawkins,  J.,  and  Lopes,  J., 
concurred. 

Stephen,  J.— -I  entirely  agree  with  the 
opinion  expressed  by  my  Lord,  but  I  wish 
to  add  that  the  prisoner  could  have  been 
indicted  and  ought  to  have  been  indicted 
for  a  forgery  at  common  law. 

OawoicHon  quashed. 


[CROWN  CASE  RESERVED.] 

IQQl  "I 

■wT^V'k     f         THE   QUEEN  V.   LOVELL.* 

Larceny  —  TcMng  -^  Excessive  Payment 
made  under  Fear. 

The  prosecutrix  gave  the  prisoner^  a  tra^ 
veUing  grinder^  six  knives  to  grind.  He 
ground  them^  and  demanded  5s,  6d,  for  the 
tDork.  The  prosecutrix  refused  to  pay  thai 
amount^  an  the  ground  thai  the  cha/rge  was 
excessive.  Being  threatened  by  the  pri- 
soner^ the  prosecutrix^  in  fear^  paid  the 
sum  demanded.  Evidence  was  given  that 
the  trade  charge  for  grinding  the  six 
knives  was  \s.  Zd, : — Held  (upon  the  autho- 
rity  of  The  Queen  v,  Macgrath  (39  Law 
J.  Rep.  M.C.  7;  Law  Rep.  1  C.O.R. 
205),  that  the  above  fads  constiiuted  a 
larceny,  and  that  it  was  immaterial  thai 
some  money  was  owing  from  the  prosecutrix 
to  the  prisoner. 

Case  reserved  by  the  learned  Chair- 
man  of  the  Worcestershire  quarter  ses- 
sions. 

The  prisoner  was  tried  before  me  on 
an  indictment  which  charged  him  in  the 
first  count  with  stealing  the  sum  of  Bs,  GJ., 
the  property  of  Eliza  Grigg ;  and  in  the 

(1)  34  Law  J.  Rep.  C.P.  865. 

(2)  8  E.  &  B.  649. 

*  Coram  Lord  Coleridge,  C.J. ;  Dndley,  J. ; 
Hawkins,  J. ;  Lopee,  J. ;  and  Bowen,  J. 


92 


CASES  CONNECTED  WTTH 


[N.  S. 


The  Queen  v,  Lovell,  C.C.R. 


second  connt  with  demanding  with  me- 
naces from  the  said  Eliza  Grigg  the  snm 
of  bs,  6d.f  with  intent  to  steal  the  same. 

The  facts  were  these:  The  prisoner 
was  a  travelling  gander.  He  gronnd 
two  pairs  of  scissors  for  the  prosecntriz, 
for  which  he  charged  her  fonrpence.  She 
then  handed  him  six  knives  to  grind.  He 
ground  them,  and  demanded  5«.  Od,  for 
the  work.  She  refused  to  pay  the  amount, 
on  the  ground  that  the  charge  was  exces- 
sive. The  prisoner  then  assumed  a  me-* 
nacing  attitude,  kneeling  on  one  knee, 
and  threatened  prosecutrix,  saying,  "Yon 
had  better  pay  me,  or  it  will  be  worse  for 
yon,"  and  "  I  will  make  you  pay."  The 
prosecutrix  was  frightened,  and,  in  conse- 
quence of  her  fears,  gave  the  prisoner  the 
sum  demanded.  Evidence  was  given 
that  the  trade  charge  for  gprinding  the 
six  knives  would  be  1«.  Sd, 

It  was  contended  for  the  prisoner  that, 
as  some  money  was  due,  the  question  rested 
simply  on  a  quantum  meruit^  and  that  there 
was  no  larceny  or  menacing  demand  with 
intent  to  steal. 

I  overruled  the  objection,  and  directed 
the  jury,  on  the  authority  of  The  Queen 
Y.  Macgrath  (1),  that  if  the  money  was 
obtained  by  frightening  the  owner,  the 
prisoner  was  guilty  of  larceny.  They 
found  that  the  money  was  obtained  fr^m 
the  prosecutrix  by  menaces,  and  that  the 
prisoner  was  guilty.  I  reserved  for  the 
consideration  of  this  Court  the  question 
whether,  upon  the  &cts  stated,  he  was 
properly  convicted. 

A,  F,  Chdson  appeared  for  the  prose- 
cution. 

No  counsel  appeared  for  the  prisoner. 

The  Court  held  that  The  Queen  v.  Mac- 
grath (1)  was  conclusive,  and  that  the 
conviction  was  right. 

Oonviction  affirmed. 


Solicitors — Hunt  &  Son,  agents  for  Miller,  Cor- 
bett  &  Co.,  Kidderminster,  for  prosecution. 


(I)  89  Law  J.  Rep.  M.C.  7;  Law  Rep.  1  C.C.R 
20d. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

{COLBMAN  (appellant)  v, 
CHUBCHWABDBNS  AND  OVBR- 
SEBRS  OF  BIRMIirOHAM  (re- 
gpondents). 

Poor  Law — MaintenanGe  of  Orandchild 
— Coverture — Maaried  Woman  having  sepa- 
rate Property — Statutes  43  Eliz,  c  2.  «.  7 
ani  33  ^  34  Vict.  c.  93.  ss.  13  and  14. 

A  married  woman  is  not  liable  during 
coverture  to  contribute  towards  the  main- 
tenance of  her  grandchildren^  notwithstand- 
ing that  she  h^is  separate  estate^  and  is  of 
suffi^^ient  ability  at  her  own  charges  and 
independently  of  hfir  husband  to  support 
them. 

Casb  stated  by  Justices  under  20  A  21 
Vict.  c.  43. 

A  complaint  was  preferred  by  the  re- 
spondents against  the  appellant  under  59 
Geo.  3.  c.  12.  s.  26  (amending  43  Eliz.  c. 
2.  s.  6)  and  4  &  5  Will.  4.  c.  76.  s.  56,  for 
"  that  one  Margaret  Gaddick,  on  the  Ist 
day  of  August,  1880,  and  from  thence 
continually  afterwards  until  the  time  of 
making  this  complaint  (to  wit)  on  the  6th 
day  of  August,  1880,  had  been,  and  still 
was,  residing  in  and  actually  chargeable 
to  the  parish  of  Birmingham,  in  the 
borough  of  Birmingham,  and  was  likely 
so  to  continue,  and  that  the  said  Marsaret 
Gaddick,  during  all  the  time  aforesaia  had 
been,  and  still  was,  a  poor  and  impotent 
person,  and  not  able  to  work  or  maintain 
herself,  and  was  likely  so  to  continue,  and 
that  the  said  appellant  was  the  grand- 
mother of  the  said  Margaret  Gaddid:,  and 
was  of  sufficient  ability  at  her  own 
charges  to  relieve  and  maintain  the  said 
Margaret  Gaddick." 

On  the  hearing  it  was  proved  that 
Margaret  Gaddick  was  duly  diargeable  to 
the  parish  of  Birmingham,  and  that  Su- 
sannah Goleman  was  her  grandmother, 
having  a  separate  estate,  and  of  sufficient 
ability  at  her  own*  charges  and  indepen- 
dently of  her  present  husband  to  main- 
tain and  support  her  grandchild. 

It  was  admitted  that  Susannah  Goleman 
was  at  the  date  the  said  Margaret  Gaddick 
became  chargeable,  and  stiU  was,  the  wife 
of  John  Goleman. 

The  Justices  made  an  order 
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Coleman  ▼.  Churckwardenst  ^c,  rf  Birmimgham, 

iihat  the  appellant  shoald  pay  to  the  re- 
spondents each  week  from  the  making  of 
that  order  the  snm  of  3«.  towards  the 
relief  and  maintenance  of  Margaret  Cad- 
dick  so  long  as  she  should  he  chargeable  to 
the  parish,  and  shoald  continue  a  poor 
and  impotent  person,  and  not  able  to  work 
or  maintain  herself,  or  until  the  appel- 
lant should  be  legally  directed  to  the  con- 
trary, and  also  to  pay  to  the  respondents 
the  sum  of  I69.  6<l.  for  their  costs  in  that 
behalf  (1). 

The  question  for  the  opinion  of  the 
Court  was  whether  the  above  order  was 
properly  made. 

F.  A.  Bosanquetj  for  the  appellant. — ^A 
grandmother,  though  liable  under  43 
Iniz.  c.  2  to  maintain  her  gprandchild,  is 
not  chargeable  so  long  as  she  is  a  fems 
eaveri — (hutodes  v.  JuiX»  (2).  It  is  true 
that  under  33  A^  34  Vict.  o.  93.  s.  14  a 
liability  is  imposed  on  a  married  woman 
baying  a  separate  estate  to  maintain  her 
''children,"  but  this  would  not  include 
grandchildren — Matmd  v.  Mason  (3). 

He  was  stopped  by  the  Court. 

Dugdale,  for  the  respondents. — A  grand- 
mother, even  though  married,  is  liable 
under  43  Eliz.  c.  2  for  the  maintenance 
gl  her  gprandchild,  provided  she  is  a  person 
possessed  (^  sufficient  ability.  The  ratio 
decidendi  in  Oustodea  v.  JirUcs  (2)  is  that 
the  wife's  property  had  all  gone  to  the 
husband.     Here  the  appellant  has  a  sepa- 

(1)  By  43  Elis.  c.  2.  a.  7,  "The  father  and 
gtandfadier,  and  the  mother  and  grandmother  and 
the  children  of  every  poor,  old,  blind,  lame  and 
impotent  person,  or  other  poor  person  not  able  to 
wai^  being  of  a  sufficient  ability,  shall,  at  their 
ofwn  charges,  relieve  and  maintain  every  such  poor 
persoii. 

By  the  Married  Women's  Propertv  Act,  1870 
(33  &  34  Vict,  c  98).  8.  13,  "Where,  in  England, 
the  husband  of  any  woman  having  separate  pro- 
perty becomes  chargeable  to  any  union  or  parish, 
an  order  may  be  made  against  her  by  Justices  for 
his  maintenance."  By  section  14,  "A  married 
voman  having  separate  property  shall  be  subject 
to  all  such  liability  for  the  maintenance  of  her 
children  as  a  widow  is  now  by  law  subject  to  for 
the  maintenance  of  her  children ;  provided  always 
that  nothing  in  this  Act  shall  relieve  her  husband 
from  any  liability  at  present  imposed  upon  him  by 
law  to  maintain  her  children.'* 

(2)  Styles,  283. 

(3)  43  Law  J.  Bep.  M.C.  62 ;  Law  Bep.  9 
Q.B  264. 
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rate  estate  quite  independent  of  her  hus- 
band. Then  under  the  Married  Women's 
Property  Act  (33  434  Vict.  c.  93),  a.  14, 
a  married  woman  having  separate  estate 
is  subject  to  the  same  liability  for  the 
maintenance  of  her  children  as  a  widow, 
and  the  word  "  children  "  has  frequently 
been  held  to  include  grandchildren — see 
Baddiffe  v.  Buckley  (4),  Oxford  v.  OhwchiU 
(5),  and  Ths  King  v.  Oomish  (6). 

[Field,  J. — The  rule  as  to  the  construc- 
tion of  wills  has  not  been  extended  to  the 
construction  of  statutes,  as  was  pointed 
out  by  Blackburn,  J.,  during  the  argu- 
ment of  Matmd  y.  Mason  (3).  There 
it  was  expressly  held  that  the  word 
«*  children  "  in  43  Eliz.  c.  2.  s.  7,  did  not 
include  "grandchildren,"] 

At  all  events  the  liability  under  43  EHiz. 
c.  2.  s.  7  can  be  enforced  as  soon  as  it  can 
be  shewn  that  the  married  woman  has 
separate  property,  and  the  decided  cases 
are  based  upon  the  assumption  that  a 
woman  on  whom  an  order  has  been 
endeavoured  to  be  enforced  has  parted 
with  her  ability  by  her  second  marriage  ; 
and  ceasing  to  be  of  ability  the  mainten- 
ance of  the  children  could  not  have  been 
enforced  by  an  order  against  her — see 
Oooper  V.  Martin  (7).  He  also  cited 
Dra/per  v.  Glenfield  (8). 

Bosanquet  replied. 

FiBLD,  J. — I  am  of  opinion  that  the  ap- 
pellant is  entitled  to  our  judgment.  The 
Justices'  determination  was  that  the  ap- 
pellant was  liable  under  the  circumstances 
stated  in  the  case,  and  they  accordingly 
made  an  order  on  her  for  the  payment 
weekly  of  a  certain  sum  for  the  relief  and 
maintenance  of  the  pauper.  The  question 
we  are  now  called  upon  to  decide  is  whether 
this  order  was  rightly  made. 

Now  the  facts  are  shortly  as  follows : 
The  pauper  in  question  was  a  child  of  the 
age  of  ten  years,  and  was  the  grandchild 
of  the  appellant,  who  was  a  married 
woman,  but  had  separate  property  of  her 
own,  and  was  of  sufficient  ability  to  main, 
tain  the  pauper.    The  question  is,  whether 

(4)  10  Ves.  196. 
(6)  3  Ves.  &  B.  69. 

(6)  2  B.  &  Ad.  498. 

(7)  4  East,  84. 

(8)  3  Bnlst.  346. 
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nnder  these  circumstanoes  the  appellant 
can  be  legally  compelled  to  maintain  the 
child  under  the  statute  of  Elizabeth  or  an  j 
other  statute.  I  confess  I  was,  at  first, 
inclined  to  uphold  Mr.  Dugdale's  conten- 
tion, but  upon  consideration  I  have  come 
to  the  conclusion  that  the  order  must  be 
quashed.  Mr.  Dugdale  argued  that  inas- 
much as  the  appellant  was  a  grandmother 
of  a  child  who  had  become  chargeable  to 
the  parish,  and  the  Justices  have  found 
as  a  fact  that  the  appellant  is  of  sufficient 
ability  to  maintain  the  pauper,  the  case  is 
brought  within  the  very  words  of  the 
statute  of  Elizabeth.  Then  the  question 
arises  whether  the  words  of  the  statute 
included  a  woman  under  ooyerture.  Mr. 
Bosanquet,  on  behalf  of  the  appellant, 
strongly  relied  on  the  case  of  Oiutodes  v. 
Jinks  (2),  where  it  was  decided  that  9b  feme 
covert  was  not  liable.  That  case  has  never 
been  reversed  or  even  qualified,  and  we  are 
now  asked  to  make  an  order  similar  to 
that  which  was  discharged  in  Oiutodeg  v. 
Jinks  (2),  on  the  ground  that  by  section 
14  of  the  Married  Women's  Property  Act 
(33  A  34  Vict.  0.  93)  a  married  woman 
with  separate  estate  is  made  liable  for  the 
maintenance  of  her  '*  children  " — a  term 
which,  it  has  been  argued,  includes 
'*  grandchildren."  There  are  no  doubt 
cases  in  which  the  term  '*  children  "  have 
been  held  to  include  *' gprandchildren," 
but  those  are  cases  which  have  aSrisen 
upon  the  construction  of  wills,  particularly 
as  to  the  intentions  of  testators,  and  are 
of  no  assistance  in  construing  this  statute. 
In  constming  the  Married  Women's  Pro- 
perty Act  the  intentions  of  the  Legislature 
must  be  regarded,  having  reference  to 
the  language  which  they  have  used,  and 
I  don't  think  it  was  ever  intended  to  in^ 
dude  "  grandchildren  "  under  the  terms 
of  section  14  of  the  Act  of  1870.  But 
then  it  has  been  argued  that  the  appel- 
lant is  liable  under  the  statute  of  Elizabeth, 
independently  of  the  Act  of  1870.  I  was 
at  first  rather  taken  with  this  contention  ; 
but  on  the  other  hand  I  cannot  find  that 
it  has  ever  been  so  held,  and  in  the  only  case 
in  which  an  order  was  made  under  like 
circumstances  it  was  afterwards  dis- 
changed.  The  Act  of  1870  creates,  I 
think,  an  entirely  new  liability — ^the 
liability  of  amairied  woman  having  sepa* 
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rate  estate  to  support  her  children  as  if 
she  were  a  widow — ^but  did  not  intend  to 

f  further.    Under  those  circumstances, 
think  that  this  order  must    be  dis- 
charged. 

Manistt,  J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons.  We  nave  a 
decision,  200  years  ago,  to  the  effect  that 
a  woman  under  coverture  is  not  liable  to 
maintiain  her  gprandchildren,  and,  in  the 
absence  of  any  authority  to  the  contrary, 
it  seems  to  me  that  we  should  be  legis- 
lating were  we  to  hold  that  a  married 
woman  having  separate  property  was 
liable  for  the  maintenance  of  nor  grands 
children.  And  it  is  remarkable  that  sec- 
tion 13  of  the  Married  Women's  Property 
Act  brings,  for  the  first  time,  a  manied 
woman  having  separate  property  within 
the  operation  of  the  Poor  hem  Acts  by 
making  her  liable  for  the  maintenance  of 
her  husband.  Then  follows  section  14, 
which  makes  a  married  woman  having 
separate  property  liable  for  the  mainten- 
ance of  children  as  if  she  were  a  widow. 
That  carries  us  back  to  the  statute  of 
Elizabeth,  where  we  find  that  the  mother 
and  g^randmother  and  the  children  of 
every  poor  person  unable  to  work,  being  of 
sufficient  abilitv,  sha^  maintain  such  poor 
person ;  and  those  words  must»  I  think, 
be  read  as  if  the  description  were  "  mother 
and  grandmother  not  under  coverture." 
I  thmk,  therefore,  we  should  be  legis- 
lating by  taking  upon  ourselves  to  extend 
the  operation  of  section  14  of  the  Act  of 
1870  to  a  grandmother. 

Judgment  for  the  appeUani. 


SolicitorR — ^BobioBon,  Preeton  &  Snow,  agenta  for 
Sowlandfl,  Bagnall  &  Co.»  Birmingham,  for  ap- 
pellant ;  Walter  Bowen,  for  respoodento. 
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[IN  THE  QUEEirS  BENCH  DIVISION.] 
1881       1 

j^     1*2      (         ""^^^  QUEEN  V,  DUNCAN. 

FracHce — Indictment  for  Obstruction  of 
Highway — New  Trial — AcquiHalof  Defen^ 
dant — MUdirection  on  Oriminail  Trial, 

Where  a  defendofU  hoe  been  tried  upon 
an  indictment  involving  the  danger  to  him 
of  imprisonment  if  fovmd  guUty^  and  hoe 
been  aequiUedf  no  new  Mai  eon  be  had. 

Where  a  manhad  been  acquitted  upon  an 
indictment  charging  him  with  having  o5- 
dructed  a  pubUe  highway,  the  Oourt  refused 
to  make  absolute  a  rule  for  a  new  trial  on 
the  ground  of  misdirection  of  the  Judge, 
and  that  the  verdict  was  against  the  weight 
of  the  evidence,  holding  that  he  could  not 
be  put  in  perU  a  second  time  upon  the 
eri^Mnal  charge  of  which  the  jury  had  ao^ 
quitted  him. 

The  Qneen  t;.  Soaife  (17  Q.6.  Rep. 
238 ;  20  Law  J.  Bep.  M.O.  229)  not  foU 
lowed. 

ThiB  was  an  indictment  against  the  de* 
fendant  for  obetmotiDg  a  certain  highway 
in  the  parish  of  Bentley,  in  the  conntj  of 
Hants,  and  a  true  bill  having  been  found 
by  the  grand  jury  at  the  quieter  sessions, 
the  indictment  was  removed  by  certiorari 
into  the  Queen's  Bench  and  came  on  for 
trial  at  the  Winchester  Assizes  in  Janu- 
ary, 1881,  before  Baggallay,  L.J.,  and  a 
special  jury. 

The  jury  found  that  there  was  once  a 
road,  but  that  the  improvements  which 
the  defendant  had  made  were  not  of  ma- 
terial damage  to  the  public.  Upon  this 
the  Lord  Justice  said  it  was  a  verdict  of 
Not  guilty,  and  it  was  accordingly  so 
entered  on  the  record. 

A  rule  nisi  for  a  new  trial  was  granted 
on  the  grounds — 

1.  That  the  learned  Judge  improperly 
admitted  evidence  to  the  effect  that  the 
defendant  altered  and  improved  certain 
roads  and  fences,  being  no  part  of  the 
road  in  dispute. 

2.  That  the  learned  Judge  misdirected 
the  jury  in  telling  them  that  they  might 
take  into  consideration  the  alterations 
and  improvements  made  by  the  defendant 
to  anotner  road,  when  they  were  consider- 
ing the  question  whether  the  road,  the 


subject  of  the  indictment,  was  obstructed 
or  materially  obstructed. 

3.  That  the  verdict  was  against  the 
weight  of  the  evidence. 

Oharles  {Bullen  with  him)  shewed 
cause. — It  is  clear  that  a  new  trial  cannot 
be  granted  on  the  ground  of  the  verdict 
being  against  the  weight  of  the  evidence. 
It  was  so  decided  in  The  Queen  v. 
Johnson^  (1),  where  there  had  been  an  ac- 
quittal on  the  charge  of  obstructing  a 
hi^way. 

%ut  it  is  submitted  that  this  being 
a  criminal  case,  and  one  in  which  the 
yerdict  of  guilty  would  not  simply  bind 
the  right,  but  render  the  trespasser  liable 
to  imprisonment,  there  cannot  be  a  new 
trial  ordered  on  the  ground  of  mis- 
direction. 

[Lord  Ck)LBBiDOB,  G.J.  —  In  Tidd*s 
Practice  (p.  911)  it  is  stated  that  no  new 
trial  can  be  granted,  although  the  ac- 
quittal was  founded  on  the  misdirection 
of  the  Judge.] 

In  The  ^^leen  v.  Bussell  (2)  Lord  Camp- 
bell so  held  on  the  opround  that  obstruc- 
tion of  a  navigable  channel  was  a  criminal 
offence. 

The  Court  then  called  on 

Oollins  and  Worry  to  support  the  rule. 
— First,  this  was  a  special  verdict,  and 
did  not  amount  to  Not  gailty. 

[Lord  Colebidob,  C.J. — We  cannot  go 
behind  the  entry  of  the  verdict.] 

New  trials  liave  been  ordered  in  cases 
of  indictment  for  non-repair  of  highways, 
which  are  criminal  proceedings  —  Ths 
King  v.  The  Inhabitants  of  the  West 
Biding  of  Yorkshire  (3);  The  Queen  v. 
Leigh  (4). 

And  in  The  Queen  v.  Ohorley  (5),  after 
acquittal  on  an  indictment  for  obstructing 
a  footway  a  new  kial  was  ordered.  These 
really  are  civil  questions :  by  the  Act  40 
A  41  Vict.  c.  l4  a  defendant  may  now 
give  evidence. 

It  seemed  to  be  admitted  in  The  Queen 
V.   Johnson  (1)  that  if  the  Judge  mis- 


(1)  29  Law  J.  Bep.  H.0. 188. 

(2)  23  ibid.  178. 


(8)  2  East,  863. 
(4)  10  Ad.  &  E.  898. 
(6)  12  Q.B.  Bep.  516. 
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directed  the  jury  it  was  ground  for  a  new 
trial. 

[BowBN,  J. — Is  there  any  case  where 
a  man  has  been  in  peril  of  imprisonment 
and  been  acquitted  and  a  new  trial  has 
been  ordered  ? 

Charles  referred  to  The  Queen  v.  Scaife 
(6),  where  a  new  trial  was  ordered  afler 
conviction  for  felony,  and  The  Attorney^ 
.General  of  New  South  Wales  v.  Bertrand 
(7),  explaining  that  the  former  decision 
was  per  mcuriam.'] 

Even  without  relying  on  The  Queen  v. 
Scaife  (6)  the  practice  of  suspending 
judgment  in  cases  of  misdemeanour  to 
allow  of  a  fresh  indictment  being  pre- 
ferred was  equivalent  to  granting  a  new 
trial. 

In  The  Queen  v.  Russell  (2)  the  judg- 
ment of  Coleridge,  J.,  was  qualified,  and 
does  not  say  that  a  new  trial  on  the 
ground  of  misdirection  cannot  be  granted, 
only  that  in  that  case  it  ought  not  to  be 
granted. 

LOBD  GOLEBIDGE,  C.J. — I  think  that  it 
is  perfectly  plain  that  we  cannot  interfere 
to  order  a  new  trial  in  this  case.  It  is 
not  a  question  now  of  what  are  the  grounds 
upon  which  we  are  asked,  as  a  matter  of 
discretion,  to  make  the  rule  absolute.  It 
is  too  late  to  discuss  the  reasons  for  or 
against  the  practice,  it  is  enough  that  it 
has  been  settled  for  centuries  that  in  all 
cases  of  a  criminal  kind  in  which  a  de- 
fendant has  been  in  danger  of  imprison- 
ment and  has  been  acquitted  no  new  trial 
can  be  had. 

The  only  case  in  which  a  new  trial  was 
granted  was  TJie  Queen  v.  Scaife  (6),  and 
that  was  not  a  misdemeanour  bat  a  felony 
— a  distinction  which  at  that  time  was  of 
the  greatest  importance — an  importance 
which  modem  legislation  has  almost 
entirely  removed.  If  therefore  that  case 
stood  uncommented  upon  and  practi- 
cally unreversed,  and  had  been  followed, 
it  would  have  been  an  authority  strongly 
in  point  here.  It  would,  to  quote 
from  the  judgment  in  The  AtUymey" 
General  of  New  South  Wales  v.  Bertrand 
(7),  have  worked  a  revolution  in  the 

(6)  17  Q.B.  Rep.  238;  20  Law  J.  Bep.  M.C. 
229. 

(7)  4  Moow  P.O.  N.S.  460. 


practice  of  the  criminal  law.  But,  as  Sir 
John  Coleridge  there  explains,  the  point 
now  under  consideration  was  not  pre- 
sented to  the  Court  in  The  Queen  v.  Scaife 
(6),  and  the  decision  cannot  be  said  to  be 
a  judgment  upon  it  but  a  decision  given 
per  incuriam,  afterwards  admitted  to  be 
vnrong.  It  stands,  therefore,  that  the  case 
has  never  been  followed  in  these  Courts, 
and  has  been  deliberately  overruled  in  a 
Court  of  co-ordinate  jurisdiction,  in  which 
were  two  of  the  Judges  who  were  parties 
to  the  original  decision. 

We  are  thus  without  any  authority  for 
the  course  we  are  asked  to  take  in  order- 
ing a  new  trial,  and  I  am  of  opinion  that 
we  cannot  do  so.  To  quote  again  from 
the  judgment  in  The  Attommf-General  of 
New  South  Wales  v.  B&rtramd  (7),  "  YHiat 
long  usage  has  g^dually  established,  how- 
ever first  introdaced,  becomes  law,  and 
no  Court  has  jarisdiction  to  alter  it ;  but, 
on  the  other  hand,  no  Court  can  in  the 
first  instance  make  that  to  be  law  which 
neither  the  Legislature  nor  usage  has 
made  to  be  so,  however  reasonable  or  ex- 
pedient or  just  or  in  analogy  with  the 
existing  law  it  may  seem  to  be.'' 

If  the  Legislature  should  choose  to  allow, 
under  proper  safeguards,  new  trials  to  be 
had  in  felonies  or  misdemeanours,  or  both, 
it  can,  of  course,  so  enact ;  but  at  present 
we  cannot,  without  authority,  order  a  new 
trial  in  the  case  of  a  defendant  who,  after 
being  in  danger  of  imprisonment,  has  been 
acquitted. 

FiBLD,  J. — ^I  have  arrived  at  the  same 
conclusion.  No  case  has  been  or  can  be 
produced  except  TJhe  Queen  y.  Soaife  (6), 
and  that  is  open  to  the  observations  that 
have  been  made  upon  it  by  my  Lord. 

BowBN,  J.,  concurred. 

Bule  discharged. 


Solicitors — Knight  &  Ward,  for  piMecution ; 
Swann  &  Co.,  agents  for  Foster,  Aldershot,  for 
defendant. 
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[IN   THE  QUEEN'S  BENCH   DIVISION.] 
1881  ^  ^^^  HATOR,  &0.,  OP  BOGH- 

March  12 


J,  16.  j 


DALE    V.    THE    JUSTICES 
OF  LANCASHIBB. 


Hightoay — Inability  to  Repair — Mairy 
Boad — Boad  ceasing  to  he  a  Turnpike 
Road — Highways  an  d  Locomotives  (^Amend- 
ment) Ad,  1878  (41  &-  42  Vict.  c.  77\ 
$.13. 

Under  the  Highways  and  Locomotives 
{Amendment)  Act,  1878  (41  ^  42  Yict 
c.   77),   s,   13    {enacting  that   any  road 
which   has,   since   the   ^lat  of  December, 
1870,  ceased  to  be  a  turnpike  road,  shall 
be  deemed  a  main  road,  and  half  of  the 
expenses  incurred  after  the  2^th  of  Sep- 
tember, 1878,  by  a  highway  authority  in 
its  maintenance    shall    be    borne   by   the 
county    authority),  the    corporation    of  'a 
borough,  as  its  highway  authority,  claimed 
from  the  county  authyrity  half  of  the  ex- 
penses of  maintaining  certain  portions  of 
roads,  which,  being  formerly  parts  of  turn- 
pUce   roads,  ceased  in   1872   to    be  such 
through  being  brought  within  the  borough 
by  a  local  Act  enlarging  it,  and  applying 
to  it  as  enlarged  all  enactments  relating  to 
the  previous  area;  among  which,  under  an 
earlier  local  Act,  were  sections  47-50  of 
the  Towns  Imp'ovement  Clauses  Act,  1847, 
making  commissioners  now  represented  by 
the  corporation  liable  for  the  repair  of  all 
highways  within  that  area,  and  precluding 
turnpike  trustees  from  collecting   toUs  or 
spending  money  on  any  road  within  it : — 
Held,  that  the  claim  was  not  sustainable, 
the  Act  41  ^  42  Vict.  c.  77.  s.  13  not  ap- 
plying where  portions  of  roads  have  only 
ceased   to  form  parts  of   turnpike  trusts 
incidentally  by  being  merged  in  another 
jurisdiction  vnth  an  express  provision  as  to 
their  repair. 

Cask  stated  by  consent.  The  material 
facts,  together  with  the  enactments  upon 
which  the  question  for  the  Court  turned, 
appear  in  the  judgment. 

Sir  H.  Oiffard  {Grump  with  him),  for 
the  plaintiffs  (on  March  12). 

Qorst  {Blair  with  him),  for  the  defen- 
dants. 

Our.  adv.  vvlt. 
Vol,  60.— M.0« 


The  judgment  of  the  Court  (1)  was 
delivered  (on  March  16)  by 

Williams,  J. — The  plaintiffs  are  the 
highway  authority  of  the  Rochdale  high- 
way area,  and  the  defendants  are  the 
county  authority  of  the  county  of  Lan- 
caster, within  which  the  said  area  is 
situated ;  and  the  question  in  this  case  is, 
whether  the  plaintiffs,  as  such  highway 
authority,  are  entitled  to  call  upon  the 
county  authority,  under  the  18th  sec- 
tion of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  to  contribute 
half  of  the  expenses  of  maintaining  cer- 
tain portions  of  certain  roads  included 
within  the  said  highway  area,  by  reason 
of  the  said  portions  of  rcMids  having  been, 
as  it  is  alleged,  disturnpiked  within  the 
meaning  of  the  said  section. 

The  inhabitants  of  the  town  of  Roch- 
dale were  incorporated  by  royal  charter 
in  the  year  1856,  under  the  title  of  the 
mayor,  aldermen  and  burgesses  of  the 
town  and  borough  of  Rochdale.  The 
"  town "  at  this  time  included  '*  all 
places  within  a  radius  of  three-quarters 
of  a  mile  from  the  old  market-place." 
Previously  to  its  incorporation  the  town 
of  Rochdale  had  been  governed  by  com- 
missioners under  a  local  Act^  and  upon 
its  incorporation  all  the  rights,  powers, 
estates  and  property,  and  all  the  liabili- 
ties and  obligations  of  the  commissioners 
were  transferred  to  and  imposed  upon 
the  new  corporation.  Amongst  those 
rights  and  liabilities  were  the  following 
(as  stated  in  paragraph  8  of  the  Special 
Case)  : — 

By  the  Rochdale  Improvement  Act, 
1853,  s.  85,  the  Towns  Improvement 
Clauses  Act,  1847,  ss.  47,  48,  49  and  50, 
were  {inter  alia)  incorporated  therewith. 
These  sections  are  as  follows : — 

'*  Section  47.  The  management  of  all 
the  streets  which,  at  the  passing  of  the 
special  Act,  are,  or  which  thereafter 
become,  public  highways,  and  the  pave- 
ments and  other  matenals  as  well  in 
the  footways  as  carriage  ways  of  such 
streets,  and  all  buildings,  materials,  im- 
plements and  other  things  provided  for 
the  purposes  of  the  said  highways  by 
the  surveyors  of   highwajs  or  by    the 

(1)  WilliamB,  J.,  and  Mathew,  J. 
0 
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Mayor t  ^'c,  of  Rochdale  y.  Justices  oj  Lancashire, 

commissioners,  shall  belong  to  the  com- 
missioners. 

'*  Section  48.  The  commissioners,  and 
none  other,  shall  be  the  snryeyors  of  all 
highways  within  the  limits  of  the  special 
Act,  and  within  those  limits  shall  have 
all  such  powers  and  authorities,  and  be 
sabject  to  all  such  liabilities  as  any  sur- 
veyors of  highways  are  invested  with  or 
subject  to  by  virtue  of  the  laws  for  the 
time  being  in  force,  and  the  inhabitants 
of  the  district  within  the  said  limits 
shall  not,  in  respect  of  any  lands  situate 
within  the  said  district,  be  liable  to  the 
payment  of  any  highway  rate,  grand 
jury  cess,  or  other  payment  in  respect  of 
making  and  repairing  roads  witlun  the 
other  parts  of  the  parish,  township, 
barony  or  place  in  which  the  said  dis- 
trict or  any  part  thereof  is  situate. 

*'  Section  49.  The  commissioners  shall 
be  deemed  guilty  of  a  misdemeanour  for 
refusing  or  neglecting  to  repair  any  pub- 
lic highway  within  the  limits  of  the 
special  Act,  and  shall  be  liable  to  be  in- 
dicted for  such  misdemeanour  in  the 
same  manner  as  the  inhabitants  thereof, 
or  of  any  parish,  township,  or  other  dis- 
trict therein,  were  liable  before  the  pass- 
ing of  the  special  Act. 

"  Section  50.  The  trustees  of  any  turn- 
pike  road  shall  not  collect  any  toll  on 
any  road  within  the  limits  of  the  special 
Act,  or  lay  out  any  money  thereon." 

Several  of  the  roads  entering  Roch- 
dale were  turnpike  roads,  and  under  the 
above-mentioned  sections  of  the  Towns 
Improvement  Glauses  Act,  such  portions 
of  the  said  turnpike  roads  as  came  within 
the  area  of  the  town  were  taken  out  of 
the  turnpike  trusts,  and  the  obligation 
to  repair  the  same  imposed  upon  the 
commissioners  and  more  recently  upon 
the  corporation. 

This  was  the  state  of  things  down  to 
the  year  1872.  In  that  year  an  Act  was 
passed  called  the  Rochdale  Improvement 
Act,  1872,  by  which  the  boundaries  of 
the  municipal  borough  were  enlarged 
and  made  co-extensive  with  the  boun- 
daries of  the  Parliamentary  borough  as 
specified  in  the  Boundary  Act,  1868 ; 
and  further,  by  this  Act  all  the  provi- 
sions of  the  Act«  theretofore  in  force  re- 
lating to  the  '*  town  "  were  extended  to 


Q.3. 

and  became  applicable  to  the  enlarged 
area  of  the  borough. 

The  effect  of  this  was  that  the  further 
portions  of  the  said  turnpike  roads,  now 
for  the  first  time  brought  within  the 
area  of  the  borough,  were  taken  out  of 
the  turnpike  trusts  by  the  operation  of 
the  Towns  Improvement  Glauses  Act, 
1847,  and  ceased  to  be  turnpike  roads ; 
and  the  question  is,  whether  they  have 
BO  ceased  and  have  become  main  roads 
within  the  meaning  of  the  13th  seo- 
tion  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  so  as  to  entitle 
the  highway  authority  of  the  area  in 
which  they  are  situated  to  claim  from 
the  county  authority  half  of  the  expenses 
of  their  repair. 

The  section  in  question  is  as  follows : — 

"  Section  13.  For  the  purposes  of  this 
Act,  and  subject  to  its  provisions,  any 
road  which  has,  within  the  period  between 
the  thirty.first  day  of  December,  one 
thousand  eight  hundred  and  seventy,  and 
the  date  of  the  passing  of  this  Act 
ceased  to  be  a  turnpike  road,  and  any 
road  which,  being  at  the  time  of  the 
passing  of  this  Act  a  turnpike  road,  may 
afterwards  cease  to  be  such,  shall  be 
deemed  to  be  a  main  road ;  and  one-half 
of  the  expenses  incurred  from  and  after 
the  twenty-ninth  day  of  September,  one 
thousand  eight  hundred  and  seventv- 
eight,  by  the  highway  authority  in  the 
maintenance  of  such  road  shall,  as  to 
every  part  thereof  which  is  within  the 
limits  of  any  highway  area,  be  paid  to 
the  highway  authority  of  such  area  by 
the  county  authority  of  the  county  in 
which  such  road  is  situate  out  of  the 
county  rate,  on  the  certificate  of  the  sur- 
veyor of  the  county  authority,  or  of  such 
other  person  or  persons  as  the  county 
authority  may  appoint,  to  the  effect  that 
such  main  road  has  been  maintained  to 
his  or  their  satisfaction. 

"Provided  that  no  part  of  such  ex- 
penses shall  be  included  in 

"  1.  Any  precept  or  warrant  for  the 
levying  or  collection  of  county  rate 
within  the  metropolis,  subject  and  with- 
out prejudice  to  any  provision  to  be 
herei^r  made ;  or 

**2.  Any  order  made  on  the  council 
of  any  borough  having  a  separate  Court 
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of  cmarter  sessions  under  section  117  of 
the  Municipal  Corporation  Act,  1835. 

''  The  term  '  expenses '  in  this  section 
shall  mean  the  cost  of  repairs  de&ayed 
oat  of  current  rates,  and  shall  not  in- 
clude any  repayment  of  principal  moneys 
horrowed,  or  of  interest  payable  thereon." 

The  said  portions  of  roads  undoubtedly, 
upon  being  brought  within  the  area  of 
the  borough  upon  the  enlargement  of  its 
boundary,  were  entirely  taken  out  of  the 
turnpike  trusts,  and  ceased  to  form  parts 
of  the  turnpike  roads  ;  but  we  think  that 
it  cannot  be  correctly  stated  that  they 
ceased,  within  the  meaning  of  this  sec- 
tion, to  be  turnpike  roads  so  as  to  have 
become  main  roads. 

We  think  that  the  section  does  not 
apply  to  such  a  case,  and  that  it  contem- 
plates only  and  provides  for  the  case  of 
the  cesser  or  extinguishment  and  wind- 
ing up  of  turnpike  trusts,  and  enacts 
that  in  such  case  the  distumpiked  road 
shall  become  a  main  road,  for  the  ex- 
penses of  repairing  which  the  highway 
authority,  upon  whom  the  obligation 
would  primarily  &kll,  should  be  entitled 
to  be  reimbursed  to  the  extent  of  one- 
half  by  the  county  authority,  and  that  it 
does  not  apply  to  a  case  like  the  present, 
where  the  portions  of  roads  in  question 
hare  only  ceased  to  form  part  of  the 
turnpike  trust  incidentally  by  their  ab- 
sorption by  and  transfer  to  another  juris- 
diction, with  an  express  provision  for 
their  maintenance  and  repair  different 
from  that  which  would  have  applied  to 
them  had  they  become  main  roads. 

We  therefore  come  to  the  conclusion 
that  the  roads  in  question  are  not  main 
roads  within  the  meaning  of  the  statute, 
but  are  highways  witmn  the  borough 
area  the  burden  of  repairing  which  is 
thrown  exclusively  upon  the  borough 
authorities. 

JudgmetUfor  the  defendants. 


Solicitors— J.  J.  &  C.  J.  Allen,  agents  for  Z.  Mel- 
lor,  Rochdale,  for  plaintiffs;  Bidsdale,  Craddock 
&  Ridsdale,  agents  for  Wilson  &  Hulton,  Pres- 
ton, for  defendants. 


[IN   THE   COURT  OF  APPEAL.] 
(^Appeal  from  the  Queen's  Bench  Dhision,) 
1  ftftl       f  "®*  pO'''^i6  WHITCHURCH  ;  in  re 
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M       90    ^       ^^   ORDER  MADE   BT  JUSTICES 
May  ZU.    1^      ^y  NOTTINGHAM.* 

Practice — Appeal — Public  Health  Acty 
1875  (38  &  39  Vict,  c  55),  w.  91,  94,  95, 
96,  251 — Appeal  from  Order  of  Justices  to 
abate  Nuisance  —  **  Grimiiial  cause  or 
matter  " — The  Judicature  Act,  1873,  s.  47. 

Justices  having  made  an  order  under  sec^ 
ticm  96  of  the  Public  Health  Act,  1875, 
requiring  a/n  owner  of  property  to  abode  a 
nuisance,  and  for  that  purpose  to  do  certain 
works,  the  Queen's  Bench  Division  granted 
a  certiorari  to  bring  up  the  order  for  the 
purpose  of  quashing  it : — Held,  that  an 
appeal  would  not  lie  from  the  qrder  of  the 
Queen's  Bench  Division,  because  m^ide  in  a 
"  criminal  cause  or  matter  "  within  section 
47  of  ifhe  Judicature  Act,  1875. 

Appeal  from  a  judgment  of  the  Qaeen's 
Bench  Division,  reported  Ante,  p.  41. 

French,  for  the  respondent. — There  is  a 
preliminary  objection  to  the  appeal.  The 
order  appealed  from  was  made  in  a 
"  criminal  cause  or  matter  "  within  sec- 
tion 47  of  i^e  Judicature  Act,  1873,  and 
no  appeal  lies.  Section  91  of  the  Public 
Health  Act,  1875,  defines  what  shall  be 
deemed  to  be  nuisances,  and  by  section 
94  the  local  authority  shall,  if  satisfied  of 
the  existence  of  a  nuisance,  "serve  a 
notice  on  the  person  by  whose  act,  de£ftnlt 
or  sufferance  the  nuisance  arises  or  con- 
tinues, or,  i£  such  person  cannot  be  found, 
on  the  owner  or  occupier  of  the  premises 
on  which  the  nuisance  arises,  requiring 
him  to  abate  the  same  within  a  time  to  be 
specified  in  the  notice,  and  to  execute  such 
works  and  do  sach  things  as  may  be 
necessary  for  that  purpose."  By  section 
95,  if  the  person  on  whom  the  notice  has 
been  served  makes  default  in  complying 
with  the  provisionsof  it,  the  local  authority 
shall  cause  him  to  be  summoned  before  a 
Court  of  summary  jurisdiction  who  shall 
(by  section  96),  if  satisfied  that  the  alleged 
nuisance  exists,  or  that,  although  abated, 

*  Coram  Bramwell,   L.J. ;   Brett,  L.J.;   and 
Ootton,  L.J. 
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it  is  likely  to  recar  on  the  same  premises, 
"  make  an  order  on  sncb  person  requiring 
him  to  comply  with  all  or  any  of  the 
requisitions  of  the  notice,  or  otherwise  to 
abate  the  nuisance  within  a  time  specified 
in  the  order,  and  to  do  any  works  neces- 
sary for  that  purpose ;  or  an  order  pro- 
hibiting the  recurrence  of  the  nuisance, 
and  directing  the  execution  of  any  works 
necessary  to  prevent  the  recurrence ;  or 
an  order  both  requiring  abatement  and 
prohibiting  the  recurrence  of  the  nui- 
sance ; "  and  "  the  Court  may  by  their 
order  impose  a  penalty  not  exceeding  hi, 
on  the  person  on  whom  the  order  is 
made."  By  section  251  all  offences  under 
the  Act,  and  all  penalties  directed  to  be 
recovered  in  a  summary  manner,  are  to  be 
prosecuted  and  recoverable  under  the 
Summaiy  Jurisdiction  Acts.  The  provi- 
sions of  Jervis's  Act  (11  &  12  Yiot.  c.  43) 
are  therefore  applicable,  and  any  person 
failing  to  pay  the  penalty  is  subject  to 
imprisonment.  MeUor  v.  Denham  (1)  is 
therefore  directly  in  point. 

Philhrick  {Biron  with  him),  for  the 
Justices. — Mellor  v.  Denham  (1)  can  be 
distinguished  from  the  present  case,  be- 
cause here  section  96  of  the  Public  Health 
Act,  1875,  gives  alternative  proceedings. 
The  Justices  may  make  any  of  the  alter- 
native orders  referred  to  in  the  section. 
The  owner  cannot  have  committed  any 
crime  until  he  has  disobeyed  the  notice 
and  the  matter  has  been  adjudicated  upon 
under  section  96.  The  Justices  may  not 
impose  any  penalty  so  as  to  cause  Jervis's 
Act  to  apply.  If  they  do  not,  the  matter 
is  a  civil  one,  and  it  is  submitted  that 
a  person  summoned  could  be  sworn  and 
examined  as  a  witness. 

Bbahwell,  L.J. — ^The  difficulty  in  this 
case  is  in  applying  the  word  ''  criminal  *' 
to  what  the  person  against  whom  the 
order  of  Justices  was  made  has  done  or 
omitted  to  do.  Undoubtedly  his  conduct 
is  not  what  would  in  ordinary  language 
be  called  "  criminal."  But  I  cannot  see 
why  this  is  not  a  "criminal  cause  or 
matter"  within  section  47  of  the  first 
Judicature  Act.  First,  I  think  the  case  is 
governed  by  Mellor  v.  Denham  (1).     I 

(1)  49  Law  J.  Rep.  M.C.  89;  Law  Hep.  6 
Q.B.  D.  467. 
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.  confess  I  felt  some  doubt  when  we  decided 
that  case,  but  we  are  bound  by  and  must 
act  upon  it ;  and  I  do  not  say  that  we  should 
decide  it  differently  if  the  question  came 
before  us  for  the  first  time  now.  The 
Public  Health  Act,  1875,  with  respect  to 
nuisances,  has  not  g^ven  to  any  individual 
any  private  or  particular  right,  but  has 
given  a  remedy  to  be  enforced  for  the 
benefit  of  the  general  public.  Where  a 
nuisance  exists,  and  notice  is  given  to  the 
owner  to  abate  it,  the  statute  practically 
enjoins  him  to  do  what  the  notice  tells 
him  to  do.  The  Act  in  effect,  therefore, 
says  to  the  owner,  '*  You  shall  do  certain 
things  on  the  happening  of  certain 
events." 

He  disobeys  that  which  the  Act,  for  the 
common  weal  and  benefit,  enjoins  him  to 
do.  Suppose  the  Act  had  stopped  there, 
a  person  who  disobeyed  the  notice  would 
have  been  guilty  of  a  common  law  mis- 
demeanour, and  subject  to  fine  and  im- 
prisonment at  common  law.  The  matter 
then  would  be  clearly  criminal.  But  the 
Act  goes  on  to  say  that,  instead  of  the 
misdemeanant  being  subject  to  fine  and 
imprisonment  at  the  discretion  of  the 
Court,  his  fine  shall  bo  limited  in  amount, 
and  that  be  shall  not  be  imprisoned  if  he 
pays  the  fine.  Why  is  not  that  a  '^  cri- 
minal cause  or  matter  "  ?  It  is  impossible 
to  say  that  it  is  a  civil  cause  or  matter 
simplieiter ;  and  one  would  be  inclined  to 
say  that  every  cause  or  matter  must  be 
either  civil  or  criminal.  I  am,  therefore, 
of  opinion  that,  independently  of  autho- 
rity,  this  is  a  criminal  cause  or  matter 
within  the  Judicature  Act  of  1873.  As 
I  have  said,  the  difficulty  arises  from 
having  to  apply  the  words  *' criminal 
matter"  to  this  sort  of  case.  But  take 
the  case  of  an  indictment  for  not  repair- 
ing a  highway  ratione  ienurce.  That  is 
clearly  a  crimmal  matter,  thoueh  nobody 
would,  in  popular  language,  call  a  person 
a  criminal  who  had  beiBU  found  guilty  on 
such  an  indictment.  Or  take  the  more 
analogous  case  of  a  nuisance  at  common 
law.  The  person  convicted  may  bona  fide 
believe  he  has  not  committed  one,  or  that 
what  he  has  done  does  not  amount  to  a  nui- 
sance for  which  he  can  be  made  responsible. 
He  is  tried  upon  a  common  law  indict- 
ment,   convicted    and    fined}    he   ia   a 
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criminal.  What  sabstantial  difference  is 
there  between  the  proceedings  in  such  a 
case,  and  in  the  present  ?  Some  of  the 
offences  mentioned  in  the  list  given  in 
section  91  of  the  Public  Health  Act,  1875, 
are  offences  at  common  law,  and  some  are 
not:  a  man  charged  with  one  of  those 
which  would,  apart  from  the  statute,  be  a 
common  law  offence,  is  surely  charged 
with  a  crime,  but  he  is  proceeded  against 
under  the  section  and  not  at  common  law. 
If  that  is  true  of  the  offences  enumerated 
in  the  statute,  which  are  offences  at 
common  law,  it  is  equally  true  of  cases 
where  the  proceedings  are  the  same,  but 
which  are  not  the  subject  of  an  indict- 
ment at  common  law. 

I  am,  therefore,  of  opinion  that  upon 
reason  and  authority  this  is  a  '*  criminal 
cause  or  matter,"  and  no  appeal  can  be 
brought. 

Brett,  L.J.  —  I  am  of  opinion  that 
we  have  no  jurisdiction  to  entertain 
an  appeal,  because  the  Legislature  has 
thought  fit  to  treat  the  matter  as  criminal. 
The  Public  Health  Act,  1875,  has  enacted 
that  certain  things  shall  be  done  by 
owners  of  property,  and  has  forbidden 
certain  other  things,  not  for  the  purpose  of 
benefiting  any  private  interest,  but  for  the 
benefit  of  the  public.  For  the  breach  of 
the  enactment  the  Legislature  has  pro- 
vided that  the  person  in  default  shall  be 
subject  to  a  penalty  recoverable  summarily 
before  Justices  under  Jervia's  Act,  which 
is  made  applicable  by  the  Public  Health 
Act.  In  the  result,  the  Legislature  have 
decided  that,  with  respect  to  things  to  be 
done  for  the  public  interest,  a  penalty 
shall  be  imposed,  the  payment  of  which, 
on  default,  may  be  enforced  by  imprison- 
ment under  Jervis's  Act.  Mellar  v.  Den- 
ham  (1)  has  decided  that  to  treat  the 
matter  in  that  way  is  to  treat  it  as  a 
criminal  matter.  It  is  immaterial  to  say 
whether  we  think  that  decision  right,  but 
given  under  the^e  circumstances  I  think 
it  was  right.  The  Legislature  having 
treated  the  matter  in  this  way,  I  think 
the  present  case  is  within  section  47  of 
the  Judicature  Act,  T873.  It  is  said  there 
was  an  alternative  remedy -given,  namely, 
an  order  to  abate  the  nuisance  and  pro- 
hibit its  recurrence.     I  cannot  think  that 
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if  the  matter  is  a  criminal  one  in  one 
sense  it  is  less  so  because  the  alternative 
order  is  made. 

Cotton,  L.J. — I  am  of  opinion  that  this 
case  is  within  the  authority  of  Mellor  r, 
Denham  (1),  and,  if  so,  it  is  not  necessary 
to  go  farther  into  the  reasons  for  holding 
this  to  be  a  criminal  matter.  In  Mellor 
V.  Benham  (1)  a  proceeding  to  enforce  a 
penalty  for  breach  of  a  by-law  made  by  a 
school  board  was  held  a  criminal  matter. 
In  principle  this  case  is  within  that  deci- 
sion. The  only  difference  here  is  that  the 
Act  gives  an  alternative  mode  of  proceed- 
ing. But  the  Justices  could  have  im- 
posed a  penalty,  and  until  they  heard  and 
determined  the  case  no  one  could  tell 
whether  they  would  do  so  or  not.  The 
summons  went  against  the  owner  for 
having  by  default  caused  a  nuisance.  The 
matter  was  equally  criminal  whatever  was 
the  form  of  order  made  by  the  Justices. 
I  think  this  appeal  must  be  dismissed. 

Appeal  dismissed. 


Solicitors— Hughes,  Hooker  &  Co.,  agents  for  S.  G. 
Johnson,  Nottingham,  for  a^ellants;  Taylor, 
Hoare  &  Taylor,  agents  for  Hunt  &  Williams, 
Nottingham,  for  respondent. 
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[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Que&rCs  Bench  Division,) 

THE    GUARDIANS     OP    THE    FTJL- 

HAM  UNION   {appellants)  v, 

^        90    "S        '^^^   GUAEDIAN8  OF  THE   ISLE 

^y      •  1      OF   THANBT   UNION   {respon- 
dents),* 

Poor  —  Settlement  —  Irremovability  — 
Penitentiary  supported  by  Subscriptions — 
Bona  fide  Charitable  Oift  —  54  Oeo,  3. 
c.  170.  «.  6 ;  9  ^  10  Vict,  c,  66.  *.  1  ;  39 
^  40  Vict,  c,  61.  s.  34. 

Section  6  of  54  Oeo,  3.  e,  170  enacts 
that  no  person  shall  gain  a  settlement  by 
residence  in  a  charitable  institution. 

Section  1  of  9  ^  10  Vict.  c.  Q6  enacts 

*  Coram  Bramwell,  L.  J. ;  Brett,  L.  J. ;  and  Cotton^ 
L.J. 
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that  no  'person  shall  he  removed  from  any 
parish  in  which  such  person  shall  have 
resided  for  five  years  (by  subsequent  statutes 
reduced  to  one  year)  ^^ provided  always 
tJiat  the  time  during  which  such  person 
....  shall  be  wholly  or  in  part  main- 
tained by  any  rate  or  subscription  raised  in 
a  parish  in  which  such  person  does  not 
reside^  not  being  a  bona  fide  charitable  gift^ 
shall  be  excluded  from  the  computaMon  of 
time  hereinbefore  mentioned, ^^ 

Section  34  of  39  ^  40  VicL  c.  61  enacts 
thxU  where  any  person  shall  have  resided 
for  three  years  in  any  parish^  under  su^h 
circumstances  in  each  of  such  years  as  would 
in  a>ccordance  with  the  several  statutes  in 
that  behalf  render  him  irremovable^  he  shall 
be  deemed  to  be  settled  therein  until  he  shall 
acquire  a  settlement  elsewhere, 

A  pauper  had  for  upwards  of  three  years 
been  maintaified  in  a  penitentiary  or  home^ 
which  was  supported  by  offertories  collected 
in  various  churches^  and  by  charitable  sub- 
scriptions from  all  parts  of  England: — 

Held,  that  the  drcumstdnces  of  the 
pauperis  residence  were  not  such  as  to 
bring  her  within  the  proviso  to  section  1 
of  the  9  ^  10  Vi(xt,  c.  66^  and  that^  homing 
become  irremovable  under  thai  Act,  the  Act 
of  Geo,  3  did  not  apply  so  as  to  prevent 
her  gaining  a  setHemerU  wnder  the  39  ^  40 
Vict,  e,  61.  8,  34. 

Judgment  of  the  Queen*s  Bench  Division 
affirmed. 

Appeal  from  a  judgment  of  the  Qaeen's 
Bench.  Division  on  a  Case  stated  by 
Justices. 

The  case  in  the  Qaeen's  Bench  Division 
is  f  ally  reported,  Ante,  p.  42. 

A.  Charles  and  Poland^  for  the  appel- 
lants, the  Fulham  Union. — The  attention 
of  the  Court  below  was  not  directed  to 
section  6  of  54  Geo.  3.  c.  170. 

It  is  contended  that  that  enactment  is 
not  repealed  by  implication  by  the  39  & 
4D  Yiot.  c.  61.  If  it  is  so  repealed  it 
throws  light  on  the  policy  of  the  Legis- 
lature, who  did  not  intend  that  the  be- 
nevolence of  persons  elsewhere  than  in 
the  parish  in  which  the  pauper  resides 
should  have  the  effect  of  casting  a  burden 
upon  the  rates  of  that  parish. 
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They  also  argued,  as  in  the  Court  below, 
as  to  the  construction  to  be  placed  upon 
tho  proviso  to  section  1  of  the  9  &  10 
Vict.  c.  66. 

Prosser,  for  the  respondents,  the  Isle 
of  Thanet  Union,  was  not  heard. 

Bramwell,  L.J. — I  think  this  is  a  very 
plain  case.  I  entirely  agree  with  the 
judgment  of  Mr.  Justice  Manisty  in  the 
Court  below.  It  is  plain,  to  my  mind, 
that  the  expression  in  the  proviso  to 
section  1  of  the  9  <fc  10  Vict.  c.  66,  "  sub- 
scriptions  raised  in  a  parish  in  which 
such  person  does  not  reside,"  is  meant  to 
apply  to  the  case  where  persons  residing 
in  one  parish  make  a  rate  or  contribution 
amongst  themselves  for  the  relief  of  a 
pauper  in  another  parish.  The  words 
"  not  being  a  bona  fide  charitable  gift " 
clearly  explain  the  meaning.  I  think 
on  that  point  the  question  is  too  clear  for 
argument.  As  to  the  new  point,  it  is 
certainly  a  somewhat  curious  state  of 
legislation.  By  the  39  &  40  Vict.  c.  61 
s.  34,  three  years'  irremovability  causes 
a  person  to  acquire  a  settlement.  Let  us 
see  what  confers  irremovability.  It  is 
acquired  by  residence  unless  the  circum- 
stances are  such  as  to  bring  it  within  the 
exception  contained  in  the  proviso  to 
section  1  of  the  9  A  10  Vict.  c.  66.  It  is 
true  that  under  54  G^o.  3.  c.  170  the 
pauper,  if  she  had  resided  for  any  number 
of  years  under  the  circumstances  found 
in  the  case,  would  not  have  gained  a 
settlement.  But  under  the  new  law  irre- 
movability gives  a  settlement.  Her 
settlement,  therefore,  is  by  irremova- 
bility instead  of  residence.  I  therefore 
think  that  we  must  not  deal  with  the  Act 
of  G^o.  3  as  though  it  were  inconsistent 
with  the  later  Acts.  It  is  not,  in  my 
view,  a  right  expression  to  say  that  the 
Act  of  Geo.  8  has  by  implication  been 
repealed.  The  right  view  is  that  a  new 
head  of  settlement  has  been  created. 
Irremovability  instead  of  residence  now 
confers  a  settlement,  and  the  two  Acts  are 
quite  consistent.  I  am  of  opinion  that 
the  appeal  should  be  dismissed. 


Bbett,  L.J. — ^I  am  of  the  same  opinion. 
I  agree  with  Mr.  Justice  Manisty  in  think* 
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ing  that  the  words  '' sabscription  raised 
in  a  parish  in  which  such  person  does  not 
reside  "  mean  snbscription  raised  in  one 
parish.  I  think  that  Mr.  Charles  mnst 
read  new  words  into  the  Act  in  order  to 
support  his  argument.  He  is  obliged  to 
read  into  the  Act,  after  the  words  '*  not 
being  a  bona  fide  charitable  gift,"  the 
words  "  to  him  "  or  "to  her."  No  such 
words  are  to  be  found  in  the  statute.  I 
think  the  case  is  a  plain  one  as  to  that. 
As  to  the  new  point,  I  confess  I  think  the 
new  Act  has  by  implication  repealed  the 
Act  of  Geo.  3  because  the  Act  of  Qeo.  3 
provides  that  residence  under  the  circum- 
stances pointed  out  in  the  Act  shall  not 
SVe  a  person  a  settlement,  and  bj  the 
ter  Act  residence  under  precisely  the 
same  circnmstanoes  has  uie  effect  of 
guying  a  settlement. 

Cotton,  L.J. — Putting  aside  the  new 
point  for  a  moment,  two  questions  arise 
for  our  decision  npon  the  construction  of 
section  1  of  the  9  &  10  Vict,  a  Q^ :  First, 
was  the  pauper  a  person  wholly  or  in  part 
maintained  by  any  rate  or  subscription 
raised  in  a  parish  in  which  she  did  not 
reside  ?  It  is  said  that  the  words  of  the 
proviso  must  be  construed  as  if  they  were 
^*  maintained  by  subscription  otherwise 
than  in  the  parish  where  the  pauper  re- 
sides." Now  it  can  hardly  be  contended 
that  a  parochial  rate  or  subscription  is 
not  referred  to.  I  may  add  that  I  think 
that  if  such  a  rate  or  subscription  were 
raised,  by  collusion,  in  two  parishes  it 
would  be  within  the  proviso.  But  here 
the  snbscription  is  not  raised  as  a  pa- 
rochial  subscription   from  one  or  more 

gEirishes,  but  is  contributed  from  all  over 
ngland. 

The  second  question  is,  whether  or  not 
there  was  a  bona  fide  charitable  gift  here, 
80  that  the  exception  to  the  proviso  ap- 
plies. It  is  said  that  the  gift  is  not 
within  the  exception,  because  it  is  not  a 
tnft  to  the  pauper  but  to  the  institution. 
But,  in  my  opinion,  we  cannot  read  the 
words  "to  the  pauper"  into  the  Act. 
Therefore  the  residence  of  the  pauper  was 
such  as  to  bring  her  within  the  proviso. 

Then,  as  to  the  statute  of  Qeo.  8.  That 
Act  did  not  deal  with  irremovability — it 


applied  only  to  residence.  I  am  of  opinion 
that  under  the  subsequent  Act  the  pau- 
per's residence  was  such  as  to  render  her 
irremovable,  and  irremovability  gives  her 
a  settlement.  That  is  a  new  settlement 
which  she  gained  under  the  new  law, 
although  she  would  not  have  gained  it 
under  the  Act  of  Qeo.  3. 

Appecd  diamissed. 


Solicitors — Rexworthy,  Oswell  &  Co.,  for  ap- 
pelUnts ;  Paterson,  Snow  &  Bloxam,  agents  for 
0.  and  A.  Daniel,  Bamsgate,  for  respondents. 
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[IN  THE  QUEEFS  BENCH  DIVISION.] 

THE  ALBESFOBD  BUBAL  SANITABT 

AUTHOBiTT    (^appellants)    v, 
SCOTT  (respondisnt). 

Highways,  Repair  of — 5  8f  6  WiU,  4.  c. 
50.  ss,  51,  53,  xAh^Qaihering  Stones  on 
Enclosed  Land — Licence  to  Swrveyor  to 
'*  gather  "  Stones  without  making  Saiisfac^ 
Hon  to  Owner, 

Under  the  Highway  Act,  1835  (5^6 
With  4.  c.  50),  s,  51,  the  surveyor  may  ob- 
tain a  licence  from  Justices  to  "  gather  " 
stones  lying  upon  any  enclosed  land  in  the 
parish  toithout  making  any  satisfaction  to 
the  owner  for  the  stones  taken. 

This  was  a  Case  stated  for  the  opinion 
of  the  Court  by  Justices  of  the  Win- 
chester Petty  Sessional  Division. 

The  Alresford  rural  sanitary  authority 
having,  by  virtue  of  sections  4  and  5  of  41 
&  42  Vict.  c.  77,  vested  in  them  all  the 
rights,  &c.,  of  the  surveyor  of  highways, 
in  that  capacity  summoned  the  respon- 
dent, Mr.  Scott,  before  the  Justices  at  a 
special  sessions  for  the  highwavs,  under 
section  51  of  5  <fc  6  Will.  4.  c.  50  (the 
Highway  Act,  1835),  he  haviug  refused 
his  consent  to  the  surveyor  gathering 
stones  from  off  his  enclosed  laud  for  the 
repair  of  highways  in  the  parish.  On  the 
appellants  applying  for  a  licence  to  gather 
the  stones  without  makiug  any  satisfac- 
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tion  to  the  respondent  for  the  materials, 
bat  admitting  their  liability  to  make 
satisfaction  for  all  damage  done  to  the 
respondent's  land  by  carrying  the  same 
away,  the  respondent,  Mr.  Scott,  ob- 
jected that  no  sach  licence  conld  be 
granted,  bnt  that  the  appellants  must  be 
ordered  to  pay  the  value  of  the  stones 
taken.  The  Justices,  by  a  majority, 
thought  that  they  had  no  power  to  grant 
a  licence  without  giving  compensation ; 
they  therefore  dismissed  the  summons, 
and  stated  this  case,  asking  whether 
their  determination  was  right  in  law. 

Arthur  F,  Leach,  for  the  appellants. — 
It  is  admitted  that  these  are  lands  in  the 
parish  where  the  highway  to  be  repaired 
is.  The  appellants  do  not  desire  to  dig, 
only  to  gather  stones  lying  upon  the 
lands ;  they  therefore  come  within  the 
provisions  of  section  51,  and  may  do  so 
without  making  satisfaction  for  the  ma- 
terial. The  respondent  objects  that  these 
are  enclosed  lands ;  but  the  words  are 
general — "  any  lands  or  grounds  within 
the  parish.*' 

Greenwood,  for  the  respondent. — The 
words  '*  any  lands "  in  section  51  are 
limited  by  the  subsequent  sections,  53  and 
54,  dealing  with  enclosed  lands.  Those 
sections  must  be  read  closely  together, 
and  the  word  "  gather  "  will  be  found  in 
section  53,  so  that  no  gathering  on  en- 
closed lands  can  be  done  without  the 
notice ;  and  by  section  54  gardens  and 
parks  cannot  be  touched  at  all.  That  sec- 
tion, however,  shews  that  whenever  en- 
closed lands  are  touched,  satisfaction 
must  be  made  for  the  materials  taken.  It 
was  so  in  the  earlier  Acts  in  respect  of 
gathering  as  well  as  digging.  This  Act 
was  meant  to  follow  the  original — 13  Qeo. 
3.  c.  78. 

HuDDLESTON,  B. — ^I  think  that  this  case 
is  quite  clear.  The  Legislatare  in  facili- 
tating the  acquisition  by  the  surveyor  of 
materials  for  the  repair  of  the  roeuls  in 
his  parish  contemplated  two  classes  of 
cases — one  where  satisfaction  was  to  be 
made  for  materials  taken  by  the  surveyor, 
and  the  other  where  it  was  not.  Where 
stones  are  dug,  got  and  carried  away  from 


waste  lands  or  common  ground,  or  from 
a  river  or  brook,  there  no  satisfaction  is 
to  be  made ;  and  no  satisfaction  is  to  be 
made  where  stones  lying  upon  any  land 
or  grounds  are  gathered  ;  that  is  to  say, 
no  satisfaction  is  due  for  the  materials  ob. 
tained,  but  the  surveyor  must  pay  com- 
pensation for  damage  done  in  the  course 
of  getting  the  stones  or  for  any  injury 
to  the  land  on  which  the  stones  were. 
Such  I  conceive  to  be  the  meaning  of 
section  51. 

Section  53  then  provides  that,  in  any 
case,  before  materials  are  taken  from  en- 
closed lands  notice  must  be  given  to  the 
owner  to  appear  before  the  Justices ;  and 
if  he  appears,  or  if  he  does  not  appear, 
the  Justices  have  full  discretion  as  to 
dealing  with  the  matter. 

Section  54,  however,  applies  wholly  to 
searching  for,  digging  and  getting  ma- 
terials on  enclosed  land,  and  in  such  case 
the  surveyor  must  make  satisfisictiou  for 
the  materials  taken  and  for  the  damage 
done  also. 

There  is  a  proviso  applicable  to  all  the 
proceedings,  namely,  that  garden,  yard, 
avenue,  park,  &c.,  shall  be  free. 

The  policy  of  the  Act  seems  to  me  to 
be  quite  clear  also ;  and  as  these  materials 
were  to  be  gathered  only  from  enclosed 
grounds,  they  may  be  taken  without  pay- 
ment. 

Hawkins,  J. — The  question  is  whether 
the  Justices  had  power  to  grant  to  the 
surveyor  a  licence  to  gather  stones  off 
Mr.  Scott's  enclosed  land  without  giving 
compensation  for  the  material  taken.  In 
my  judgment  they  had  power.  It  de- 
pends on  the  construction  of  sections  51, 
53,  54.  The  first  part .  of  section  51 
applies  to  searching  for,  digging  and 
getting  materials  for  the  maintenance  of 
the  highways  in  waste  lands  and  rivers, 
and  the  earlier  part  of  section  54  enables 
the  surveyor  to  search  for,  dig  and  get 
materials  under  certain  circumstances  in 
enclosed  lands.  Thus  the  earlier  part  of 
section  51  and  the  whole  of  section  54 
together  mean  that  the  surveyor  may  dig 
on  waste  lands  and  carry  away  the  ma- 
terial for  nothing ;  but  if  he  cannot  find 
material  there,  he  may  go  to  the  Justices, 
who  can  authorise  him  to  go  and  dig 
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elsewhere  on  enclosed  land,  so  long  as  it 
is  not  park  or  g^arden,  and  take  material 
BofEcienty  only  he  most  pay  satisfaction  for 
the  materials  taken  and  for  damage  done. 

Then,  going  back  to  section  51,  as  to 
gathering  stones,  the  surveyor  may  do 
tbat  in  any  lands  in  the  parish,  ftndosed 
or  not,  without  paying  for  the  stones, 
only  for  the  damage ;  but  the  stones  shall 
not  be  gathered  without  the  consent  of 
the  owner  or  the  licence  of  Justices  ;  and 
while  he  is  limited  as  to  gathering  to 
lands  in  the  parish,  the  damage  is  to  be 
settled  just  in  the  same  way  as  in  the 
case  of  getting,  namely,  by  the  Justices. 
Then  what  has  section  53,  as  to  enclosed 
lands,  to  do  with  the  question  ?  I  think 
it  is  merely  this,  that  although  the  sur- 
veyor has  a  power  to  gather  stones  on 
any  lands  in  the  parish,  to  do  so  on  en- 
closed lands  a  month's  notice  of  the 
application  to  Justices  for  the  licence  is 
necessary,  and  a  licence  must  be  applied 
for  and  obtained. 

I  can  quite  understand  that  Justices 
may  and  would  decline  to  give  a  licence 
when  it  would  be  unfair  to  the  owner  to 
do  so  and  occasion  him  a  sensible  loss. 
They  have  full  discretion  as  to  granting 
or  refusing  the  licence,  but  if  they  grant 
it  it  must  be  unfettered  by  any  order  on 
the  surveyor  to  make  satisfaction  for  the 
value  of  the  materials  taken. 

Judgment  for  appellants,     Oase  re- 
tnitted. 


Soliciton— Prior,  Bigg,  Chnich  &  AdamB,  agents 
for  Adams  &  Co.,  Alresford,  for  appellants ; 
Pftrken,  agents  for  A.  F.  M.  Downie,  Alton, 
for  respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
MaJ?3;  27.  }  "^""^^  ^-  ATHBRTON. 

Bastardy  Order — Subsequent  Mairlage 
of  ilother — Ability  of  Kv^band  to  support 
—35  Sf  36  Vict.  c.  65.  s.  3. 

A  bastardy  order  obtained  under  35  8f 
36  Fie/,  c.  65,  is  not  revoked  by  the  sub^ 
sequent  marriage  of  the  mother y  though 
the  man  she  marries  is  able  to  maintain 
the  child,  rurr  is  the  enforcement  of  the  order 
in  such  case  a  matter  for  the  discretion  of 
the  Justices, 

Stacey  v.  Lintell  (48  Law  J.  Rep.  M.G. 
109 ;  Law  Bep.  4  Q.B.  D.  291).  Son- 
theran  v.  Scott,  ante,  p.  56 ;  Law  Bep.  6 
Q.B.  D.  518. 

Case  stated  by  Justices  nnder  20  &  21 
Vict.  0.  43  and  42  A  43  Vict.  c.  49. 

At  a  petty  sessions  held  at  Newton,  in 
the  coanty  of  Lancaster,  on  the  25th  of 
August,  1877,  an  order  in  bastardy  was 
made  at  the  instance  of  the  appellant, 
Hannah  Vernon,  on  the  respondent,  Wil- 
liam Atherton,  the  putative  father  of  an 
illegitimate  child  of  Hannah  Vernon, 
bom  on  the  8th  of  July,  1877.  The 
material  part  of  the  order  was  as  follows: 
"  We  do  hereby  adjudge  the  said  William 
Atherton  to  be  the  putative  father  of  the 
said  bastard  child,  and  we  order  tbat  the 
said  William  Atherton  do  pay  unto  the 
said  Hannah  Vernon,  the  mother  of  the 
said  child,  so  long  as  she  shall  live  and  be 
of  sound  mind  and  shall  not  be  in  any 
gaol  or  prison  or  under  sentence  of  trans- 
portation, or  to  the  person  who  may  be 
appointed  to  have  the  custody  of  such 
child,  under  the  provisions  of  an  Act 
passed  8  Vict.,  intituled,  *  An  Act  for  the 
further  Amendment  of  the  Laws  relating 
to  the  Poor  in  England,'  the  sum  of  5«. 
per  week,  for  the  maintenance  and  edu- 
cation of  the  said  child,  from  the  birth  of 
the  said  child  until  the  said  child  shall  at- 
tain the  age  of  sixteen  years  or  shall  die." 

At  a  petty  sessions  held  on  the  27th  of 
November,  1880,  an  information  was  pre- 
ferred by  the  appellant,  calling  on  the  re- 
spondent to  shew  cause  why  he  should  not 
pay  to  the  appellant  4Z.  5«.,  being  arrears 
then  due  under  the  above  order. 

P 


106 


CASES  CONKECTED  WITH 


[N.  8 


Hardy  y.  AtherUm,  Q.B, 

It  was  proved  tliat  the  appellant  had, 
on  the  22nd  of  March,  1880,  married 
James  B^rdy,  that  she  was  still  living 
with  him  as  his  wife,  and  that  he  was  able 
to  maintain  the  child. 

The  Justices  were  of  opinion  that  as 
the  appellant  had  married,  her  husband, 
James  Hardy,  was  responsible  for  and 
capable  of  maintaining  and  educating  the 
said  child,  and  that  such  order  could  not 
be  enforced,  and  they  declined  to  make 
any  order  for  the  committal  of  the  re- 
spondent, and  dismissed  the  information 
and  complaint.  From  this  decision  the 
appellant  now  appealed. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  above  order  could 
be  legally  enforced  against  the  respondent 
by  committal  during  such  period  as  the 
appellant  resided  with  her  husband,  and 
he  was  able  to  maintain  the  said  child. 
Can  there  be  a  doable  liability  ? 

McGlymont,  for  the  appellant. 

Groome,  for  the  respondent. 

The  arguments  appear  sufficiently  in 
the  judgments,  where  the  authorities  cited 
are  discussed. 

Gur.  adv.  vult. 

HuDDLESTON,  B.  (on  May  27). — This 
is  a  Case,  stated  by  Justices  for  our  deter- 
mination, which  raises  the  qnestion 
whether  a  bastardy  order  can  be  enforced 
against  the  putative  father  of  an  ille- 
gitimate child  when  the  mother  has  mar. 
ried  a  husband  who  is  able  to  support  the 
child.  The  point  turns  on  the  construc- 
tion of  the  Bastardy  Act  (35  &  36  Vict 
0.  65)  (1). 

(1 )  35  &  36  Vict.  c.  65.  a.  3  :  '<  Anj  single  iromftn 
who  may  be  with  child,  or  who  may  be  delivered 
of  a  bastard  child  after  the  passing  of  this  Act, 
may,  either  before  the  birth  or  at  any  time  within 
twelve  months  from  the  birth  of  such  child,  .  .  . 
make  application  to  any  one  Justice  of  the  peace 
acting  for  the  petty  sessional  division  of  the 
county,  or  for  the  city,  borough  or  place  in  which 
she  may  reside,  for  a  summons  to  be  served  on  the 
man  alleged  by  her  to  be  the  father  of  the  child, 
.  .  .  and  such  Justice  of  the  peace  shall  thereupon 
issue  his  summons  to  the  person  alleged  to  be  the 
&ther  of  such  child  to  appear  at  a  petty  session 
to  be  holden,  after  the  expiration  of  six  dajps  at 
least,  for  the  petty  sessional  d>rision,  city,  borough 
or  other  place  in  which  buch  Justice  nsnally  act«.'' 


I  may  premise  by  stating  that  under 
the  old  law  bastardy  orders  were  made 
in  relief  of  the  parish  in  the  event  of  the 
child  becoming  chargeable  to  the  parish. 
Subsequent  legislation  enabled  the  order 
to  be  made  in  favour  of  the  mother  (7  & 
8  Vict.  c.  101),  and  it  is  quite  clear  that 
the  policy  of  that  Act  and  the  subsequent 
Acts  was  to  throw  on  the  father  a  portion 
of  the  burden  of  maintaining  the  child. 
In  the  present  case  the  order  has  been 
obtained  by  the  mother,  under  section  4 
of  the  Bastardy  Laws  Amendment  Act, 
1872  (35  Sd  36  Vict.  c.  65),  and  it  is 
to  be  observed  that  the  only  occasions  on 
which  the  order  is  to  cease  are  to  be 
found  in  section  5  (1),  namely,  the  death 
of  the  child,  or  that  the  child  has  attained 
the  age  of  thirteen  or  sixteen  years.  There 
was  a  proviso  in  a  previous  Act  (7  & 
8  Vict.  o.  101.  s.  5)  to  the  effect  that  no 
order  for  the  support  of  a  bastard  child 
should  be  of  any  force  after  the  marriage 
of  the  mother.  Had  therefore  that  proviso 
remained  in  existence,  the  order  would 
have  ceased  upon  the  marriage  of  the 
mother;  but  that  portion  of  the  section 
is  repealed  by  the  Act  of  1872,  and  con- 
sequently it  is  clear  that  the  attention  of 
the  Legislature  had  been  called  to  the 
proviso  and  that  it  was  no  longer  intended 
that  the  order  should  cease  on  the  mar- 
riage of  the  mother.  This  is  the  more 
remarkable,  because  that  portion  of  the 
section  which  enacts  that  all  money  due 

By  section  4,  the  Justices  are  empowered  to 
make  an  order  on  the  putative  father  for  payment 
to  the  mother  of  a  sum  not  exceeding  6».  a  week, 
and,  in  case  of  his  neglect  or  refusal  to  pay  the 
sum,  to  direct  that  the  sum  due  be  recovered 
by  distress  and  sale ;  and  if  no  sufficient  distress 
can  be  had,  to  cause  him  to  be  committed  to  gaol 
for  a  term  not  exceeding  three  months. 

Snction  5  :  "No  order  for  the  maintenance  and 
education  or  for  contribution  towards  the  relief 
of  any  such  child,  made  in  pursuance  of  this  Act, 
shall,  except  for  the  purpose  of  recovering  money 
previously  due  under  such  order,  be  of  any  force 
or  validity  after  the  child  in  respect  of  whom  it 
was  made  has  attained  the  age  of  thirteen  years, 
or  after  the  death  of  such  child:  provided  that 
the  Justices  may  in  the  order  direct  that  the 
payments  to  be  made  under  it,  in  respect  of  the 
child,  shall  continue  until  the  child  attains  the 
age  of  sixteen  years,  in  which  case  such  order 
shall  be  in  forc^.until  that  period,*' 
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under  the  order  shall  be  payable  to  the 
mother,  so  long  as  she  lives  and  is  of 
sound  mind  and  is  not  in  any  gaol  or 
prison  or  under  sentence  of  transporta- 
tion, and  that  in  such  case  the  Justices 
may  appoint  some  person  to  have  charge 
of  the  child,  remains  unrepealed.  These 
provisions  are  introduced  into  the  bas- 
tardy order  and  appear  in  the  order  be- 
fore us  in  the  present  case. 

Under  these  circumstances  I  entertain 
no  doubt  that  the  order  on  the  putative 
father  continues,  although  the  mother 
marries  and  the  husband  she  marries  is 
competent  to  maintain  the  child.  On 
the  other  view  great  difficulties  would 
arise :  the  mother  might  have  to  make 
frequent  applications  to  the  Justices  to 
order  the  putative  father  to  continue  pay- 
ment, and  they  would  have  on  each  occa- 
sion to  decide  whether  the  husband  was 
competent  to  maintain  the  child  or  not — 
one  week  he  might  be  able  and  another 
week  he  might  be  unable.  Whatever  the 
means  of  the  mother,  she  may  apply  for 
the  order,  because  the  policy  of  the  law 
is  to  compel  the  father  to  contribute  to 
the  support  of  his  own  offspring. 

Our  view  of  the  law  is  supported  by 
Souikeraai  v.  SeoU  (2),  where,  with  one 
exception,  this  very  point  was  practically 
decided  by  Field,  J.,  and  Manisty,  J.  It 
is  true  that  the  case  did  not  contain  the 
element  that  the  husband  was  able  to 
maintain  the  bastard  child,  and  it  was 
suggested  that  had  that  element  appeared 
Mr.  Justice  Field  would  have  been  of  a 
contrary  opinion,  but  I  have  taken  the 
opportunity  of  consulting  my  brother 
field,  and  he  has  told  me  that  he  and 
Mr.  Justice  Manisty  were  of  opinion  that 
the  competency  of  the  husband  ought  to 
hare  no  effect,  and  he  also  added  that  the 
passage  in  the  Law  Reports  by  which  he 
18  represented  to  have  inclined  to  the 
other  view  was  rather  an  observation 
which  fell  from  him  in  deference  to  what 
had  been  said  by  Mr.  Justice  Lush  in  a 
previous  case,  and  not  because  he  agreed 
with  him.  The  report  in  the  Law  Journal 
Reports,  though  in  substance  it  is  the 
same,  is  somewhat  different,  and  does  not 

(2)  AnU,  p.  56;  Law  Bep.  6  Q.B.  D.  618, 


represent  Mr.  Justice  Field  as  speaking 
so  positively  on  the  point. 

Against  this  view  of  the  law  the  counsel 
for  the  respondent  quoted  the  case  of 
Lang  v.  Spicer  (3),  in  answer  to  which  it 
is  only  necessary  to  state  that  the  question 
there  was  not  between  the  mother  and 
the  putative  father,  but  between  the 
father  and  the  parish.  The  child  had 
become  chargeable  to  the  parish,  and  the 
parish  had  called  on  the  putative  father  to 
maintain  the  child ;  but  it  was  held  that 
as  4  &  5  Will.  4.  o.  76,  s.  67  had  enacted 
that  a  man  who  married  a  woman  with  a 
bastard  child  should  be  liable  to  main- 
tain such  child,  if  the  child  became 
chargeable  to  the  parish  the  husband  of 
the  mother  was  liable  for  its  support. 
In  the  other  case  which  was  cited — Stacey 
V.  Idntell  (4) — the  question  was,  whether 
the  order  could  be  obtaiued  by  a  married 
woman,  and  it  is  therefore  not  an  au- 
thority in  point.  It  is  true  that,  in  giving 
judgment,  Mr.  Justice  Lush  threw  out  a 
suggestion  that  on  the  marriage  of  the 
mother  the  Justices  would  have  a  dis- 
cretion whether  they  would  continue  an 
order  previously  made  on  the  putative 
father,  but,  with  all  respect  to  that  learned 
Judge,  I  do  not  see  that  the  Justices  have 
any  such  discretion.  They  have  only  power 
to  make  the  order,  and  the  only  occasion 
when  they  have  power  to  discontinue  the 
order  is  when  the  child  attains  the  age  of 
thirteen  or  dies,  and,  by  the  previous 
statute,  7  4  8  Vict.  c.  101.  s.  5,  when  the 
mother  dies  or  becomes  of  unsound  mind 
or  is  in  prison,  in  which  case  the  pay- 
ments may  be  transferred  to  some  other 
person  appointed  by  the  Justices  to  have 
the  custody  of  the  child.  Therefore  I  am 
of  opinion  this  order  remains  in  force, 
and  that  the  question  of  the  competency 
of  the  husband  to  maintain  the  child  has 
no  bearing  on  the  case. 

Hawkins,  J. — Under  the  circumstance 
stated  in  this  case,  I  am  of  opinion 
that  the  order  can  be  legally  enforced 
against  the  respondent.  As  between  the 
parish  and   the  husband,   no  doubt   he 

(3)  1  Mee.  &  W.  129  ;  1  Law  J.  Rep.  M.C.  60. 

(4)  48  Law  J.  Bep.  M.C.  109 ;  Law  Rep.  4 
Q.B.  D.  291. 
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is  liable   to   maintain   the    child    as    a 
part  of  his  family  ander  the  57th  sec- 
tion of  4  &  5  Will.  4.  c.  76,  and  so  long 
as   he  is   of  ability   so   to    maintain   it 
the  child  cannot  legally  become  charge- 
able apon  the  parish.     On  this  gronnd, 
upon  the  authority  of  Lang  v.  Spicer  (3), 
it   was   contended   on  behalf  of  the   re- 
spondent that   the   order  could   not   be 
enforced.     Had  the  law  remained  at  the 
present  day  the  same  as  it  was  when  that 
case  was  decided  it  would  have  been  an 
authority  in  point  by  which  we  should 
have  been   bound.     Indeed,   I,   for  one, 
should,    without    any    authority    being 
cited,  have  come  to  the  same  conclusion ; 
for,  as  the  law  then  stood,  the  putative 
father  was  only  liable  so  long  as  the  child 
was  chargeable  to  the  parish,  which  it 
could  not  be   if  it   formed   part  of  the 
family  of  a  person   able  to   maintain  it 
without  parish    assistance.      Orders    at 
that  period  were  only  made  in  relief  of 
the  parish,  and  on  the  face  of  them  it 
was  so  expressed.     The  7  &  8  Vict.  c. 
101,  however,  repealed  the  4  &  5  Will.  4. 
c.  76  and  the  earlier  statutes,  so  far  as 
related    to    the    orders     upon    putative 
fathers,  and  by  sections  2,  8  and  5  Justices 
were  empowered,  on  the  application  of 
any  single  woman  who  had  been  delivered 
of  a  bastard  child,  to  make  an  order  on 
the  putative  father  for  payment  to  her  of 
a  weekly  sum,  "  to  be  due  and  payable  to 
her  so  long  as  she  lives  and  is  of  sound 
mind  and   not  in  gaol,   &o,  :   provided 
always  that  the  order  should  not  remain 
of  any  force  or  validity  after  the  child 
attained  the  age  of  thirteen  years  or  after 
the  marriage  of  the  mother."     By  35  & 
36  Yict.  c.  65.  s.  3  these  provisions  and 
this  proviso  were  expressly  repealed,  and 
by  section  4  power  is  given  to  Justices  to 
make  an  order  on  the  putative  father  for 
payment  to  the  mother  of  a  weekly  sum 
for  the  maintenance  and  education  of  the 
child  till  it  arrives  at  the  age  of  thirteen 
(or  sixteen,  if  specially  ordered) ;  and  in 
section  7  provision  is  made  for  making 
parish  officers  receivers  under  such  order 
in  the  event  of  the  child  becoming  charge- 
able.    There  is   no  re-enactment  of  the 
proviso  that  the  order  should  become  in- 
operative on  the  mother's  marriage.    The 


36  &  37  Vict.  0.  9  does  not  affect  the 
present  question. 

Since  the  repeal  of  the  portions  of  the 
statute  4  &  5  Will.  4,  above  referred 
to,  I  find  no  ground  for  saying  that 
orders  upon  putative  fathers  are  only 
enforceable  by  way  of  relief  to  the  parish, 
and,  since  the  repeal  of  the  proviso  7  &8 
Yict.  c.  101.  8.  5,  no  ground  for  saying 
they  are  suspended  or  of  no  avail  during 
the  marriage  of  the  mother.  They  are 
made  payable  generally  to  the  mother, 
and  the  only  limits  to  their  force  are 
those  to  which  I  have  referred,  namely, 
the  child  attaining  thirteen  (or  sixteen, 
if  specially  ordered)  or  its  death. 

The  case  of  Stacey  v.  LinteU  (4)  was 
cited  in  support  of  the  respondent's  view, 
but  that  case  only  decided  that  where  a 
woman  is  married  and  living  with  her 
husband  she  can  no  longer  be  deemed  a 
single  woman  having  power  to  apply  for 
an  affiliating  order  under  35  &  36  Vict, 
c.  65.  It  is  no  authority  for  saying  that 
an  order  already  made  on  the  application 
of  a  woman  when  single  cannot  be  en- 
forced after  her  marriage.  The  observa- 
tions of  Mr.  Justice  Lush,  just  before 
the  close  of  his  judgment,  though  en- 
titled  to  great  respect,  as  everything 
which  falls  from  that  learned  Judge  is, 
were  not  necessary  to  the  decision  of  that 
case,  and  do  not  purport  to  be  the  result 
of  deliberate  reflection. 

It  only  remains  for  me  to  notice  one 
other  case — that  of  Soyiiheran  v.  Scoti 
(2) — ^by  which  it  was  decided  that  an 
order  of  affiliation  was  not  necessarily 
revoked  or  suspended  by  the  marriage  of 
the  mother ;  so  far  that  case  is  strongly 
in  favour  of  the  appellant.  In  the  report 
of  the  case  Mr.  Justice  Field  is  reported 
to  have  said,  "  It  may  or  may  not  be  the 
case  that  they  (the  Justices)  have  a  dis- 
cretion, upon  the  bearing  of  a  summons 
against  the  putative  father  to  enforce 
payment,  to  take  into  account  the  means 
of  the  woman's  husband  when  they  are 
shewn  to  be  sufficient  to  maintain  the 
child."  I  do  not  understand  those  re- 
marks to  be  intended  to  intimate  any 
hostile  opinion  to  that  which  I  have 
arrived  at. 

In  the  result,  I  am  of  opinion  that  the 
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order  can  be  enforoed  notwithstandiDg 
the  marriage  of  the  appellant  and  the 
ability  of  her  huBband  to  support  the 
child,  which,  by  compalsion  of  law,  he 
has  taken  as  a  member  of  his  family ;  and 
I  am  glad  that  it  ia  so,  for  common  sense 
and  common  hamanity  tell  me  that  the 
patatire  father  oaght  not  to  be  relieved 
from  liability  to  contribute  his  share  of 
the  maintenance  of  his  own  offspring  at 
the  expense  of  the  man  who  has  married 
the  woman  who  had  the  misfortune  to 
bear  it,  who  possibly  may  have  a  hard 
struggle  to  support  the  family  of  which 
he  is  legitimately  the  head,  and  to  whom 
the  contribution  towards  the  one  foreign 
member  of  it  may  be  of  much  importance. 
I  rejoice  also  to  think  that  since  the  days 
of  Queen  Elizabeth,  our  laws  have  been  so 
far  humanised  that  a  bastard  child  is  no 
longer  a  mere  thing  to  be  shunned  by  an 
overseer — whose  existence  is  unrecogpiised 
until  it  becomes  a  pauper,  and  whose  only 
legitimate  home  is  the  workhouse — that 
it  is  no  longer  permissible  to  punish  its 
unfortunate  mother  with  hard  labour  for 
a  year,  nor  its  father  with  a  whipping 
at  the  cart's  tail  (5) ;  but  that  even  an 
illegitimate  child  may  now  find  itself  a 
member  of  some  honest  family,  and  that 
the  sole  obligation  now   cast  upon  its 
parents  is  that  each  may  be  compelled  to 
hear  her  and  his  own  fair  share  of  the 
maintenance  and  education  of  the  un- 
fortunate offspring  of  their  common  fail- 
ing. 

Judgment  far  the  appeUofnt 


Solidton — Home,  Hunter  &  Birkett,  ageuts  for 
Hooie  &  Sod,  Warrington,  for  appellant ; 
J.  J.  and  C.  J.  Allen,  agents  for  W.  Lees, 
Wtgan,  for  respondent. 
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(5)  See  18  Eliz.,  and  Wilson's  Justice  of  the 
P«ee,p.86. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881.     \ 
May  23.  / 

Licensing  Acts — Excise  Licetice — Sale 
during  Closing  Hours — 37  ^  38  Vict,  c.  49. 

8,  O*  * 

By  the  Licensing  Act,  1874  (37  ^  38 
Vict,  c  49),  s.  3,  "  All  premises  in  which 
intoxicating  liquors  are  sold  by  retail "  are 
to  he  closed  during  certain  hours : — Held, 
that  this  enactment  was  not  confined  to 
premises  licensed  by  the  Justices  to  sell  in- 
toxicating liquorSj  but  iticluded  premises  in 
which  irUoxicaivng  liquors  were  sold  in 
pursuance  of  an  excise  licence  granted  under 
24  ^  25  Vict  c.  21. 

Case  stated  hy  Jastices  nnder  20  Sa  21 
Vict.  c.  43  and  42  &  43  Vict.  c.  49. 

An  information  was  preferred  by  the 
respondent  against  the  appellant  for  that 
the  appellant  on  the  14th  of  Angast, 
1880,  at  Barrow-in-Farness,  in  the  coanty 
of  Lancaster,  at  twelve  o'clock  in  the 
evening,  at  which  time  premises  for  the 
sale  of  intoxicating  liqnors  by  retail, 
situate  in  a  town  as  defined  by  the 
Licensing  Act,  1874,  are  directed  to  be 
closed  (1),  unlawfally  did  keep  open 
certain  premises  for  the  sale  of  intoxicat- 
ing liquors  by  retail. 

On  the  hearing  of  the  information  the 
following   facts   were  proved:    The  ap- 

S)llant  kept  a  shop  in  the  town  of 
arrow-in-Fnmess  which  was  used  by 
him  exclusively  for  the  sale  of  intoxicat- 
ing liquors.     He  was  the  holder  of  an 

(1)  37  &  38  Vict  c.  49  (Intoxicating  Liquors 
Act,  1874 j.— Hoars  of  Closing.  Section  3  :  "  All 
premises  in  which  intoxicating  liquors  are  sold 
by  retail  shall  be  closed  as  follows;  that  is  to 
saj  " — [then  follows  a  statement  of  the  prohibited 
hours]. 

Section  9  :  "  Any  person  who,  during  the  time 
at  which  premises  for  the  sale  of  intoxicating 
liquors  are  directed  to  be  closed  by  or  in  pur- 
suance of  this  Act,  sells  or  exposes  for  sale  in 
such  premises  any  intoxicating  liquors,  or  opens 
or  keeps  open  such  premises  for  the  s»ile  of  in- 
toxicating liquors,  or  allows  any  intoxicating 
liquors,  although  purchased  before  the  hours  of 
closing,  to  be  consumed  in  such  premises,  shall 
for  the  first  offence  be  liable  to  a  penalty  not  ex- 
ceeding 10^.,  and  for  any  subsequent  offence  to  a 
penalty  not  exceeding  201" 
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excise  retail  bottle  licence,  in  addition  to 
a  wholesale  licence  granted  in  pursuance 
of  24  <fe25  Vict.  c.  21  (2),  but  he  did  not 
hold  any  licence  for  the  sale  of  intoxicat- 
ing liquors  granted  by  the  licensing 
Justices. 

It  was  also  proved  that  during  pro- 
hibited hours — namely,  at  midnight  on  the 
14th  of  August,  1880 — the  appellant  sold 
a  bottle  of  gin  to  two  men  in  his  shop. 

On  the  above  facts  the  Justices  con- 
victed the  appellant  in  the  sum  of 
21.  lis,  6d,,  and  the  appellant  being  dis- 
satisfied with  their  decision,  as  being 
erroneous  in  point  of  law,  applied  to  them 
to  state  a  Case  for  the  opinion  of  the 
superior  Court. 

The  Justices  accordingly  stated  a  Case, 
of  which  the  above  are  the  material  par- 
ticulars, and  the  question  for  the  opinion 
of  the  Court  was,  whether  the  appellant 
was  subject  to  the  provisions  of  the  Licen- 
sing Acts,  1872  and  1874,  as  to  the  hours 
of  closing  his  premises,  so  far  as  regards 
his  retail  trade  in  intoxicating  liquors. 

(2)  The  following  were  the  licences  held  by  the 
appellant,  granted  in  pursuance  of  24  &  25  Vict. 
c21:— 

£  ».  d. 
Dealer  in  spirits .  .  .  .10  10  0 
(a)  Ditto  to  retail  any  quantity 

not  less  than  one  reputed 

quart  hottle  to  be  consumed 

off  the  premises   (to  be 

granted  in  England  only)      3    8    0 
Dealer  in  foreign  wine  and   in 

sweet  or  made  wines  10  10    0 

Dealer  in  beer. 
{b)  Ditto  to  retail  beer  to  be  con- 

sumed  off  the  premises  (to 

be    granted    in    England 

only)  .        .         .361} 

Total      .        .        ./27    9     1} 
A.  Shebitt  (l.s.) 

Collector  of  Inland  Beyenue. 
NoTB. — Any  authority  granted  by  this  licence, 
which  is  foundi^  upon  a  magisterial  certificate, 
will  cease  if  the  magisterial  certificate  is  forfeited 
in  pursuance  of  the  Licensing  Act,  1872,  or 
become  void  under  any  of  the  provisions  of  that 
Act  (36  &  36  Vict  c.  94.  s.  63). 

1.  The  spirit  dealer's  licence  does  not  authorise 
the  sale  of  less  than  two  gallons  of  spirits  of 
the  same  denomination  at  a  time  to  the  same 
person. 

2.  The  beer  dealer's  licence  does  not  authorise 
the  sale  of  less  than  four  gallons  and  a-haLf  or 
two  dosen  reputed  quart  bottles. 


/.  F,  Olerkf  for  the  appellant. — Section' 
9  (1)  of  the  Licensing  Act,  1874  (37  & 
38  Vict.  c.  49),  under  which  the  appellant 
was  convicted,  declares  the  penalty  for 
selling  intoxicating  liqnor  daring  pro- 
hibited hours  on  *'  premises  for  the  sale 
of  intoxicating  liquors*'  directed  to  be 
closed  by  the  Act,  and  section  3  (1)  de- 
clares what  premises  are  to  be  closed, 
namely,  '^  all  premises  in  which  intoxicat- 
ing liquors  are  sold  by  retail ;"  but  the 
marginal  note,  which  contains  an  ex- 
position of  that  section,  states  the  effect 
to  be  *'  hours  of  closing  premises  licensed 
for  sale  of  intoxicating  liquors,"  which 
means  premises  licensed  by  Justices — see 
Intoxicating  Liquors  Act,  1872  (35  &  36 
Vict.  c.  94),  ss.  73,  74  (3). 

The  marginal  note  to  a  section  ia  not 
binding  as  an  explanation — see  per  Willes, 
J.,  in  Glaydon  v.  Qreen  (4)  ;  but  the  Act 
of  1874  is  to  be  construed  with  the  Act 
of  1872,  and  where  by  section  24  of  the 
earlier  Act  it  is  enacted  that  '*  all  pre- 
mises on  which  intoxicating  liquors  are 
sold  "  are  to  be  closed,  it  is  clear  from  the 
latter  part  of  the  section  those  words  are 
limited  to  premises  licensed  by  Justices. 
That  section  is  repealed,  but  the  same 
words  are  repeated  in  the  Act  of  1874, 
and  there  is  no  disposition  shewn  by  the 
Legislature  to  extend  their  meaning.  The 
Licensing  Acts  are  police  Acts  framed  to 
prevent  drunkenness ;  they  are  not  aimed 
at  those  who  purchase  liqnor  in  bottle. 
The  prohibited  hours  are  not  intended 

(3)  35  &  36  Vict.  c.  94  (Licensing  Act,  1872), 
s.  73  :  "A  licence  an  defined  by  this  Act  shall  not 
be  required  for  (1)  The  sale  of  wine  by  retail,  not 
to  be  consumed  u{K)n  the  premises,  bj  a  wine 
merchant,  in  pursuance  of  a  wine  dealer's  licence 
granted  by  the  Commissioners  of  Inland  Revenue ; 
or  (2)  The  sale  of  liqueurs  or  spirits  by  retail  not 
to  be  consumed  upon  the  premises,  by  a  wholesale 
spirit  dealer  whose  premises  are  ezdusively  used 
for  the  sale  of  intoxicating  liquors,  in  pursuance 
of  a  retail  licence  granted  by  the  Commissionera 
of  Inland  Berenue  under  the  provisions  of  24 
&  25  Vict.  c.  21,  entitled,  *  An  Act  for  grantinff 
to  Her  Majesty  certain  Duties  of  Excise,  and 
Stamps.' " 

Section  74 :  *'  Licence  '*  means  a  licence  for  the 
sale  of  intoxicating  liquors  granted  by  Justices  in 
pursuance  of  the  Intoxicating  Liquor  licensing 
Act,  1828. 

(4)  37  Law  J.  Rep.  C.P.  226 ;  Law  Bep.  8  C.P. 
611. 
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to  extend  to  those  wlio  sell  by  the  bottle 
under  ezciae  lioenoes. 

H.  O.  8hee,  for  the  respondent. — The 
policy  of  the  Act  woald  be  defeated  if 
after  closing  hoars  parties  oonld  go  and 
pnrchase  liqnor  from  other  shops.  The 
words  of  section  3  are  clear ;  they  include 
all  premises  in  which  intoxicating  liquors 
are  sold  by  retail,  and  the  appellant's 
premises  were  nsed  exclusively  for  the 
sale  of  intoxicating  liquors.  The  fact 
that  section  24  of  the  Act  of  1872  is 
repealed  would  seem  to  shew  that  the 
Legislature  considered  the  limited  jaris- 
diction  of  that  section  to  be  insufficient. 

HuDBLESTON,  B. — I  am  of  opinion  the 
Justices  were  right.  The  conviction  wi  s 
under  section  9  of  the  Act  of  1874,  which 
directs  that  "  any  person  who  daring  the 
time  at  which  premises  for  the  siJe  of 
intoxicating  liquors  are  directed  to  be 
closed  in  pursuance  of  the  Act  sells  or 
exposes  for  sale  in  sach  premises  any  in. 
toxicating  liqaor,"  &c.,  shall  be  liable  to 
a  penalty ;  and  in  order  to  see  what  pre* 
mises  are  referred  to  one  has  to  refer 
back  to  section  3,  which  declares  them  to 
be  "all  premises  in  which  intoxicating 
liquors  are  sold  by  retail.*'  I  must  read 
these  sections  in  their  ordinary  and  com* 
mon  sense,  and  that  is,  that  in  every  case 
where  intoxicating  liquors  are  sold  by 
retail  the  person  selling  is  subject  to  the 
restrictions  imposed  by  the  Act.  The 
appellant  sold  intoxicating  liquors  daring 
prohibited  hours  in  premises  which,  in  my 
opinion,  were  directed  by  the  Act  to  be 
closed,  and  this  conviction,  therefore,  was 
right  and  mast  be  affirmed. 

Hawkins,  J. — I  am  of  the  same  opinion. 
Section  3  is  clear.  It  has  been  argaed 
that  it  only  applies  to  premises  licensed 
by  Justices  for  the  sale  of  intoxicating 
liqnors,  but  there  is  nothing  in  the  Act  of 
1 874  which  indicates  this  conclusion.  We 
have  been  referred  to  the  Act  of  1872,  but 
without  discussing  the  various  sections  of 
that  Act,  it  is  sufficient  to  point  out  that 
by  section  73,  sub-section  2,  it  was  clearly 
contemplated  there  might  be  premises 
used  for  the  sale  of  intoxicating  liquors, 
for  which  a  licence  by  Justices  was  not 
required.     This  very  section  recognises  a 
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sale  of  intoxicating  liquors  in  pursuance 
of  an  excise  licence,  not  only  wholesale 
but  retail.  It  appears  to  me  the  Justices 
were  right. 

Ocmviction  affirmed. 


Solicitor — ^Parkers,  agents  for  Bradshaw,  Barrow- 
in-FoTDesa,  for  appellant;  Parkers,  agents  for 
S.  E.  Mcyor,  Barrow-in-Furness,  for  respondent. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881.     1  CULLBT  (a^ellant)  v. 

May  31.  j         chabmin  (respondent). 

Kushand  and  Wife — Adultery  of  Wife — 
Liability  of  Huahand  for  Maintenance — 
Poor  Law  Ameiidmenb  Act,  1868  (31  ^  32 
Vict.  c.  122),  8.  33. 

A  hushoAiid  ia  not  liable  under  section  33 
of  the  Poor  Law  Amendment  Act,  1868 
(31  ^  32  Vict.  c.  122),  to  maintain  a  wife 
who  has  committed  adultery  and  is  living 
apaHfrom  him. 

Case  stated  by  Justices  under  20  &  21 
Vict,  c,  43. 

The  appellant,  a  cooper,  was  summoned 
at  petty  sessions  by  the  respondent,  a 
relieving  officer  for  the  Gookham  Union, 
upon  a  complaint  made  in  December, 
1880,  for  that  he,  being  a  person  of 
ability,  had  neglected  to  maintain  his 
wife,  whom  he  was  legally  bound  to  main, 
tain,  whereby  she  had  become  chargeable 
to  the  union. 

The  appellant  appeared  before  the 
Justices  in  answer  to  the  summons,  and 
proved  adultery  on  the  part  of  his  wife 
in  1880,  and  that  he  had  not  cohabited 
with  her  since  its  discovery. 

The  Justices,  notwithstanding,  ordered 
the  appellant  to  pay  the  sum  of  4is.  weekly 
for  the  maintenance  of  his  wife,  but 
stated  a  Case  for  this  division  on  the 
question  whether  he  was  liable,  upon 
the  above  &cts,  to  contribute  to  such 
maintenance. 

McOaU^  for  the  appellant. — The  ques- 
tion is,  whether  a  man  is  bound  to  main- 
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tain  his  adulterons  wife.  Under  the  Poor 
Law  AmeDdment  Act,  1868  (31  &  32 
Vict.  c.  122),  s.  33,  the  Jostioes  may 
samnion  a  hnsband  ''  to  appear  before 
tbem  to  shew  cause  why  an  order  shonld 
not  be  made  upon  him  to  maintain  his 
wife."  But  The  King  v.  Flintan  (1)  is 
an  express  authority  that  the  appellant 
was  not  bound,  under  the  circumstances, 
to  maintain  her. 

He  was  stopped  by  the  Court. 

H.  D,  Greene,  for  the  respondent. — The 
King  v.  Flinian  (1)  arose  under  the 
Vagrant  Act  (5  Geo.  4.  c.  83.  s.  3),  and 
the  question  there  was  as  to  criminal 
liability  on  the  part  of  the  husband. 
Moreover,  that  case  was  decided  in  1830, 
and  there  have  been  many  poor-law 
statutes  passed  since  then,  the  object  of 
which  has  been  to  create  a  liabiliiy  on 
the  part  of  the  persons  in  the  position  of 
the  appellant,  even  though  they  may  not 
be  civilly  liable.  In  like  manner  the 
President  of  the  Divorce  Court  can  make 
an  order  for  alimony  upon  an  innocent 
husband  under  20  k  21  Vict.  c.  85.  s.  32. 
At  all  events,  there  was  a  discretionary 
power  conferred  by  the  statute  upon  the 
Justices,  and  this  Court  will  not  interfere 
with  the  exercise  of  that  discretion. 

HuDDLBSTON,  B. — This  case  is  really  too 
clear  for  argument  and  is  covered  by  the 
decision  in  The  King  v.  Flintan  (1),  which 
is  a  distinct  authority  in  favour  of  the 
appellant.  During  the  argument  Mr. 
Justice  Littledale  remarked  that  the  wife 
''having  rendered  herself  unworthy  of 
her  husband's  protection,  returns  to  the 
same  state  as  if  she  were  not  married  ;  ** 
and  the  same  learned  Judge  said  in  the 
course  of  his  judgment,  "  If  the  husband 
is  not  obliged  to  answer  for  the  wife's 
contracfa  or  to  receive  her  into  his  house, 
it  cannot  be  said  that  he  is  legally  bound 
to  maintain  her."  And  Mr.  Justice 
Parke  said,  "  It  would  be  strange  if  the 
Court  could  hold  that  a  man  was  not 
ciyilly  liable  for  the  supply  of  necessaries 
to  his  wife,  and  yet  that  not  supplying 
them  rendered  hun  a  vagrant."  These 
dida  seem  to  be  conclusive  on  the  present 


question.  Mr.  Greene  has  attempted  to 
draw  a  distinction  between  the  Vagrant 
Act,  under  which  The  King  v.  Flintan 
(1)  arose,  and  the  Poor  Law  Amendment 
Act,  1868,  and  has  contended  that  the 
latter  statute  makes  a  man  liable  under 
any  circumstances  when  he  has  been  so 
adjudicated  by  the  Justices.  But,  as  Mr. 
McCall  has  pointed  out,  the  summons  was 
a  summons  to  shew  cause,  which  might 
be  done  on  several  grounds,  such  as  non- 
ability,  or  that  the  woman  in  respect  of 
whom  he  was  called  upon  to  contribute 
was  not  his  wife.  And  it  seems  to  me 
that  both  morally  and  legally  it  is  a  com- 
plete answer  to  such  a  summons  to  shew 
that  the  wife  has  been  guiltv  of  adultery 
which  he  has  not  condoned,  and  that  a 
husband  is  no  more  liable  to  contribute 
towards  her  maintenance  under  these 
statutes  than  he  is  civilly  responsible  for 
debts  under  like  circumstances.  This 
appeal  must  therefore  be  allowed. 

Hawkins,  J. — I  am  of  the  same  opinion. 
No  authority  is  required  for  the  proposi- 
tion that  under  ordinary  circumstances 
a  husband  is  not  liable  to  maintain  a  wife 
living  apart  from  him  in  adultery.  The 
only  question  is,  whether  31  <fe  32  Vict, 
c.  122  created  a  liability  which  did  not 
exist  before.  I  fail  to  see  any  such  in- 
tention  on  the  part  of  the  Legislature.  I 
therefore  hold  that  when  a  woman  has 
committed  adultery,  which  her  husband 
has  neither  connived  at  nor  condoned,  and 
is  living  apart  from  her  husbandi,  no 
obligation  is  cast  upon  the  husband  to 
maintain  her. 

Apjpeal  aUowed, 


Solicitors — Jas.  Scarlett,  agent  for  Jonea,  Maiden- 
head, for  appellaot;  C.  J.  Mander,  agent  for 
B.  A.  Ward,  Maidenhead,  for  respondent. 


(i)  1  B.  &  Ad.  227. 
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[CROWN  CASE  RESERVED.] 


1881.    \ 
June  18.  J 


TH£  QUESN  V,  IIOBT.^ 


Murder — Endeavouring  to  Fermade^  or 
Encouraging  to  Oommit — Newspaper  Ar- 
tid»—U  ^  25  Viet,  c.  100.  a.  4. 

Seetion  4  of  24,  ^  26  Vict.  c.  100 
enacts  (inter  alia)  that  *^  whosoever  sliall 
sclicitj  encourage,  persuade,  or  endeavour 
to  persuade,  or  shall  propose  to  any  person, 
to  murder  any  other  person,  whether  he  he 
a  subject  of  her  Majesty  or  not,  and  whether 
hs  he  within  the  Queen^s  dominions  or  not, 
shall  he  guilty  of  a  misdemeanour,** 

The  defendant  was  indicted  under  that 
secHon,  aiid  was  proved  to  have  published 
an  article  written  in  German  in  a  newspaper 
published  in  that  language  in  London, 
which  was  sold  to  the  public  and  also 
circulated  among  subscribers.  The  article 
exulted  in  the  recent  murder  of  the  Emperor 
of  Bussia,  and  commended  it  as  an  example 
to  revolutionists.  The  jury  were  directed 
that  if  they  tJiought  that  by  the  publication 
of  the  article  the  defendcmt  did  intend  to, 
and  did,  encourage  or  endeavour  to  persuade 
any  person  to  murder  any  other  person, 
whether  a  subject  of  her  Majesty  or  not, 
and  whether  within  the  Queen's  dominions 
or  not,  and  that  such  encouragement  and 
endeavouring  to  persuade  was  the  natural 
and  reasonable  effect  of  the  article,  they 
should  find  him  gwUy : — 

Held,  that  such  direction  was  correct. 
The  offence  of  encouraging  or  endeavouring 
to  persu>ade  any  person  to  murder  any  other 
person  within  the  meaning  of  24*  ^  25  Vict, 
c,  100.  8.  4i,  may  be  completed  by  the  pub- 
lication of  an  article  in  a  newspaper,  aU 
though  not  specifically  addressed  to  any  one 
person, 

Casb  reserved  by  Lord  Coleridge,  G.J. 

Johann  Most  was  tried  before  me  at 
the  Central  Criminal  Court  on  an  indict- 
ment containing  twelve  counts.  The  first 
two  counts  contained  charges  of  pub- 
lishing a  scandalous  libel  at  common 
law ;  and  on  these  counts  a  separate 
verdict  was  taken,  and  no  question  arises 
upon  them. 

*  Coram  Lord  Coleridge,  C.J. ;  Grove,  J. ;  Den- 
mao,  J. ;  Hnddleston,  B. ;  and  Williams,  J. 
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The  remaining'  ten  counts  charged  the 
prisoner  with  offending  against  24i  A  25 
Vict.  c.  100.  s.  4  (1).  The  subject-matter 
of  all  the  counts  was  the  same — the  same 
publication  which  was  treated  as  a  com- 
mon law  libel  in  the  first  two  counts, 
was  treated  as  an  offence  against  the 
statute  in  the  remaining  ten.  It  was  an 
article  written  in  Oerman  in  a  newspaper 
written  entirelj  in  that  language,  but 
published  weekly  in  London,  and  enjoying 
an  average  circulation  of  1,200  copies. 
The  prisoner  was  proved  to  be  the  editor 
and  publisher  of  the  paper,  several  copies 
of  the  paper  were  proved  to  have  been 
bought  at  his  house,  and  some  copies  of 
a  reprint  of  the  article  in  question  were 
actually  sold  by  the  prisoner  himself  to 
one  of  the  witnesses  called  on  behalf  of 
the  Crown.  It  is  not  necessary  to  set  out 
the  article  at  length,  but  it  contained, 
amongst  others,  the  following  passages : — 

"  Like  a  thunderclap  it  penetrated  into 

Erincely  palaces  where  dwell  those  crime- 
eladen  abortions  of  every  profligacy  who 
long  since  have  earned  a  similar  fate  a 
thousandfold.  •  .  . 

*'  Nay,  just  in  the  most  recent  period 
they  whispered  with  gratification  in  each 
other's  ears  that  all  danger  was  over 
because  the  most  energetic  of  all  tyrant 
haters,  the  '  Russian  Nihilists,'  had  been 
successfully  terminated  to  the  last  mem- 
Der.  •  •  • 

*'  Then  comes  such  a  hit. 

"  William,  erewhile  Canister-shot  Prince 
of  Prussia,  the  new  Protestant-Pope  and 
Soldier-Emperor  of  Germany,  got  con- 
vulsions in  due  form  from  excitement. 
Like  things  happened  at  other  Courts. 

"  At  the  same  time  they  all  know  that 
every  success  has  the  wonderful  power 
not  only  of  instilling  respect,  but  also  of 
inciting  to  imitation.  There  they  simply 
tremble    then    from    Constantinople    to 

(1)  The  4th  section  of  the  24  &  25  Vict.  c.  100 
is  as  follows :  "  All  persons  who  shall  conspire, 
confederate  and  agree  to  murder  any  person, 
whether  he  be  a  subject  of  Her  Mi^estj  or  not, 
and  whether  he  be  within  the  Qneen's  dominions 
or  not,  and  whosoever  shall  solicit,  encourage, 
persuade,  or  endeavour  to  persuade,  or  shall  pro- 
pose to  any  person,  to  murder  any  other  person, 
whether  he  be  a  subject  of  Her  Majesty  or  not, 
and  whether  he  be  within  the  Queen's  dominions 
or  not,  shall  be  guilty  of  a  misdemeanour,'*  &c. 
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Washington  for  their  long  since  forfeited 
heads. 

"  When  in  many  countries  old  women 
only  and  little  children  jet  limp  about 
the  political  stage  with  tears  in  their 
eyes,  with  the  most  loathsome  fear  in 
their  bosoms  of  the  castigating  rod  of  the 
State  night  watchman,  now,  when  real 
heroes  have  become  so  scarce,  such  a 
Brutus-deed  has  the  same  effect  on  better 
natures  as  a  refreshing  storm.  .  .  . 

"  To  be  sure  it  will  happen  once  again 
that  here  and  there  even  Socialists  start 
up,  who,  without  that  anyone  asks 
them,  assert  that  they  for  their  part 
abominate  regicide  because  such  an  one 
after  all  does  no  good,  and  because  they 
are  combating  not  persons,  but  insti- 
tutions. 

'*  This  sophistry  is  so  gross  that  it  may 
be  confuted  in  a  single  sentence.  It  is 
clear,  namely,  even  to  a  mere  political 
tyro,  that  State  and  Social  institutions 
cannot  be  got  rid  of  until  one  has  over- 
come the  persons  who  wish  to  maintain 
the  same.  With  mere  philosophy  you 
cannot  so  much  as  drive  a  sparrow  from 
a  cherry  tree,  any  more  than  bees  are  rid 
of  their  drones  by  simple  humming. 

^*0n  the  other  hand,  it  is  altogether 
false  that  the  destruction  of  a  prince  is 
entirely  without  value  because  a  sub- 
stitute appointed  beforehand  forthwith 
takes  his  place. 

"  What  one  might  in  any  case  com- 
plain of  that  is  only  the  rarity  of  so-called 
tyrannicide.  If  only  a  single  crowned 
-^retch  were  disposed  of  every  month,  in 
a  short  time  it  should  afford  no  one 
gratification  henceforward  still  to  play 
the  monarch.  .  .  . 

"  But  it  is  said,  *  Will  the  successor  of 
the  smashed  one  do  any  better  than  he 
did  ?  '  We  know  it  not.  But  this  we  do 
know,  that  the  same  can  hardly  be  per- 
mitted to  reign  long  if  he  only  steps  in 
his  father's  footsteps. 

"Meanwhile,  be  this  as  it  may,  the 
throw  was  good;  and  we  hope  that  it 
was  not  the  last. 

"  May  the  bold  deed  which,  we  repeat 
it,  has  our  full  sympathv,  inspire  revo- 
lutionists far  and  wide  with  fresh 
courage." 

The  ten  counts  framed  upon  section  4 


of  24  &  26  Vict.  c.  100  all  charged  the 
prisoner  with  having  "  encouraged  "  or 
"endeavoured  to  persuade"  persons  tp 
"murder  other  persons,"  some  named 
and  others  not  named,  who  were  in  all 
cases  not  subjects  of  Her  Majesty,  nor 
within  the  Queen's  dominions. 

The  3rd  and  the  9th,  10th,  11th  and 
12  th  counts,  so  far  as  material  to  the 
present  question,  were  as  follows.  (They 
may  be  taken  as  specimens  of  the  inter- 
mediate counts,  which  were  in  their  legal 
incidents  the  same)  : — 

The  3rd  count  alleged  that  Johann 
Most  unlawfully,  knowingly,  wilfully  and 
wickedly  did  encourage  certain  persons 
whose  names  to  the  jurors  were  unknown, 
to  murder  certain  other  persons,  to  wit 
the  Sovereigns  and  Bnlers  of  Europe,  not 
then  being  vrithin  the  dominions  of  Our 
Lady  the  Queen,  and  not  being  subjects 
of  the  Queen,  against  the  form  of  the 
statute,  (fee. 

The  9th  count  alleged  that  Johann 
Most  unlawfully,  knowingly,  wilfully  and 
wickedly  did  encourage  certain  persons, 
whose  names  are  to  the  jurors  aforesaid 
unknown,  to  murder  a  certain  other 
person,  to  wit  His  Imperial  Majesty 
Alexander  the  Third,  Emperor  of  all  the 
Bussias,  not  then  being  within  the  do« 
minion  of  Our  Lady  the  Queen  and  not 
being  a  subject  of  the  Queen,  against  the 
form  of  the  statute,  &c. 

The  10th  count  was  similar  to  the 
9th,  except  that  the  charge  was  x)i  "  en- 
deavouring to  persuade,"  instead  of  "  en- 
couraging." 

The  11th  and  12th  counts  were  similar 
to  the  9th  and  10th  respectively,  except 
that  the  name  of  the  Emperor  of  Germany 
was  substituted  for  that  of  the  Emperor 
of  All  the  Bussias. 

The  evidence  in  support  of  these  counts 
was  the  same  as  that  in  support  of 
the  1st  and  2nd  counts;  and  the  only 
encouragement  and  endeavour  to  per- 
suade proved  was  the  publication  of  the 
libel. 

I  directed  the  jury  that  if  they  thought 
that  by  the  publication  of  the  article  the 
defendant  did  intend  to,  and  did  en- 
courage or  endeavour  to  persuade  any 
person  to  murder  any  other  person,  whe- 
ther a  subject  of  Her  Majesty  or  not,  and 
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whether  within  the  Qaeen's  dominions  or 
not,  and  that  sach  enoonragement  and  en. 
deavonring  to  persnade  was  the  natural 
and  reasonable  effect  of  the  article,  thej 
shonld  find  the  prisoner  gailtj  npon  the 
last  ten  counts,  or  such  of  them  as  they 
thought  the  evidence  supported.  The 
juiy  convicted  the  prisoner  upon  all  the 
ten  counts,  and  there  was  abundant  evi- 
dence to  justify  them,  if  my  direction  was 
correct. 

Entertaining,  however,  some  doubt  as 
to  the  correctoesB  of  my  direction,  I  de- 
ferred sentencing  the  prisoner,  and  I  have 
now  to  request  the  opinion  of  the  Court 
of  Criminal  Appeal  whether  such  direc- 
tion was  correct  in  point  of  law  or  not. 

If  the  Court  oi  Appeal  thinks  the 
direction  correct,  the  conviction  on  those 
ten  ooonts  is  to  be  affirmed ;  if  otherwise, 
the  conviction  on  those  ten  counts  is  to 
be  quashed. 

A.  M,  BidUvanf  for  the  defendant. — 
Although  the  prosecution  arises  out  of  a 
libel  contained  in  a  newspaper  article,  the 
chai^  is  not  one  of  writing  a  seditious 
or  scandalous  libel  at  common  law,  but 
of  an  actual  personal  proposal  or  trans- 
action passing  between  the  defendant  and 
other  persons  with  intent  on  his  part  to 
encourage  and  persuade  them  to  commit 
the  crime  of  murder,  within  the  object 
and  meaning  of  the  4(th  section  of  24  4? 
25  Vict.  c.  100. 

The  responsibility  of  a  newspaper 
editor,  whereby  he  is  constructively  held 
to  know  and  be  responsible  for  all  that  is 
said,  written  and  done  within  the  four 
comers  of  his  newspaper  for  the  purpose 
of  punishment  or  prosecution  in  certain 
eases,  is  totally  distinct  and  different 
firom  the  nature  of  the  transaction  con- 
templated by  this  section. 

[loBD  CoLSBinoB. — The  only  point  re- 
served is,  whether  this  Act  of  Parh'ament 
is  satisfied  by  that  which  is  enough  to 
satisfy  a  conviction  at  common  law.  J 

The  section  under  which  the  defen- 
dant is  indicted  contemplates  something 
more  than  the  mere  publication  of  a 
seditious  or  scandalous  libel ;  it  contem- 
plates an  actual  personal  transaction  be- 
tween the  parties.  There  is  nothing  here 
in  the  natuire  of  a  personal  proposal  to 
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any  defined  person.  Before  this  statute 
was  passed,  there  was  already  an  abun. 
dant  remedy  by  law  to  meet  the  case  of  a 
newspaper  publisher  inciting,  encourag- 
ing or  endeavouring  to  persuade  any  per- 
son to  murder  a  foreign  ruler — see  The 
Quem  V.  PelHer  (2)  and  The  Queen  v. 
Vini  (3). 

The  history  of  this  section  shews  that 
the  mischief  the  statute  was  intended  to 
remedy  was  something  essentiaHy  dif- 
ferent from  a  scandalous  libel.  The  mis- 
chief  was  conspiring  to  murder,  and  the 
words  "  solicit,  encourage  or  persuade," 
and  "endeavour  to  persuade,"  or  "shall 
propose  to,"  mean  solicitations  from  a 
person  encour^ing  or  plotting  a  con- 
spiracy to  murder  to  others  to  persuade 
them  to  enter  into  and  engage  in  such  a 
conspiracy. 

The  section  is  taken  from  an  Act  passed 
for  Ireland  in  1829  (10  Geo.  4  c.  34). 
That  Act  adopted  it  without  alteration 
from  the  Irish  Act  of  1798  (38  Geo.  3. 
c.  57),  whilst  the  Act  of  1798  adopted 
it  with  an  addition  from  the  Irish  Act  of 
1796  (36  Geo.  3.  c.  27).  That  Act  was 
the  source,  and  is  entitled  "  An  Act  to 
make  Conspiracy  to  Murder  a  Felony 
vrithout  Benefit  of  Clergy."  It  enacts 
that "  All  persons  who  shall  by  due  course 
of  law  be  convicted  of  conspiring,  con- 
federating or  agreeing  to  murder  any 
person,  shall  be  and  be  adjudged  felo- 
nious."  In  1798  the  next  Irish  Con- 
spiracy Act  was  passed,  entitled  "An 
Act  to  amend  an  Act  passed  in  the  36tii 
year  of  His  present  Majesty,  intituled  *  An 
Act  to  make  Conspiracy  to  Murder  Felony 
without  Benefit  of  Clergy,'  "  in  which  the 
words  used  are  almost  identical  with 
those  of  24  &  25  Vict.  c.  100.  s.  4.  Down 
to  1829  those  Acts  were  known  as  the 
"  Conspiracy  to  Murder  Acts  "  in  force  in 
Ireland,  and  were  notoriously  passed  in 
reference  to  the  agrarian  confederacy  to 
murder.  They  were  passed  to  ptmish  Irish 
people  who  were  said  to  be  going  about 
soliciting  others  to  join  the  confederacy 
to  murder.  The  provisions  of  those  Acts 
were  never  applied  to  Bn'g;land  until 
1861.    They  were  then  imported  into  the 

(2)  State  Triale,  vol.  xxviii.  p.  680. 

(3)  Ibid.>l.  xxrii.  p.  827. 
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English  statute  book  for  the  purpose  of 
punishing  conspiracy  to  murder,  and  no- 
thing else.  There  is  no  single  instance 
of  a  newspaper  being  prosecuted  under 
the  Irish  Acts,  and  the  only  prosecution 
the  Grown  has  ever  attempted  under  this 
Act,  until  the  present  one,  was  the  case  of 
The  Queen  v.  Fox  (4),  before  the  Court 
for  Grown  Gases  Reserved  in  Ireland, 
where  it  was  decided  that  the  prisoner, 
who  wrote  and  posted  a  letter  addressed 
to  H.,  in  which  he  requested  H.  to  mur- 
der K.,  the  letter  having  &llen  by  ac- 
cident into  the  hands  of  a  third  per- 
son, who  gave  it  to  a  magistrate,  and, 
never  having  reached  H.,  could  not  be 
convicted  of  soliciting  or  endeavouring 
to  perauade  H.  to  murder  K.  There 
muBt  be  some  definite  person  to  whom 
the  encouragement,  solicitation  or  pro- 
posal to  murder  must  be  addressed,  and 
it  is  not  sufficient  if  it  be  to  the  public 
generally,  and  to  no  one  in  particnlar. 
The  article  in  the  Freiheit  contained  no 
proposal  to  a  defined  person  to  murder  a 
defined  person. 

The  AUomey'Oeneral  (Sir  H.  James) 
(vrith  him  The  Solicitor-General  (Sir  F. 
HeracheLl)^  Poland  and  A,  L.  Smith). — 
Section  4  of  24  &  25  Vict  c.  100  is  per- 
fectlv  unambiguous,  and  does  not  require 
the  light  of  history  to  read  it.  It  ia  no- 
thing more  than  a  declaration  of  the 
common  law ;  it  always  was  a  ciime  to 
incite  to  murder  or  to  any  other  crime, 
apart  entirely  from  the  question  of  con- 
spiracy —  see  Bwsell  on  Crimea^  vol.  i. 
(5th  ed.)  p.  907.  The  argument  that  a 
general  incitement  is  not  within  the  Act 
IS  untenable.  If  the  prisoner,  instead  of 
writing  the  words,  had  gone  to  A.  6., 
and  by  word  of  month  repeated  to  him 
this  urtide,  it  would,  beyond  all  ques- 
tion, have  been  evidence  for  the  jury  of 
an  encouragement  to  murder ;  so,  when  it 
is  sent  or  sold  to  the  public  in  general,  to 
the  subscribers  in  particular,  and  to  the 
witness  who  was  called.  If  the  prisoner 
had  addressed  a  crowd,  and  had  urged 
upon  them  what  is  written  in  the  article, 
it  cannot  be  said  that  it  would  be  less  an 
offence  because  the  crowd  was  composed 
necessarily  of  many  persons,  instead  of 

(4)  19  W.  B.  109. 


the  words  being  addressed  to  a  single 
person  in  a  room.    A  speaker  addressing 
a  crowd    addresses    the    individuals  of 
which  that  crowd  is  composed. 
He  was  stopped  by  the  Court. 

Lord  Golbbidoe,  C.  J. — I  am  of  opinion 
that  this  conviction  should  be  affirmed. 
The  question  arises  upon  the  4th  section 
of  the  24  4?  25  Vict.  c.  100,  which 
enacts  that  all  persons  who  shall,  or  any- 
one who  shall  (I  leave  out  the  unneoes- 
saiT  words),  encourage,  or  who  shall 
endeavour  to  persuade  any  person  to 
murder  any  other  person,  whether  a 
subject  of  the  Queen  or  within  the 
Queen's  dominions,  or  not,  shall  be  guilty 
of  a  misdemeanour. 

Now  the  doubt  that  arose  in  my  mind 
was,  whether  the  words  of  this  sec- 
tion were  satisfied  by  publication  broad- 
cast of  that,  which  if  directed  ore  tenus 
to  -a  particular  individual,  or  ore  lenua 
to  a  great  number  of  individuals,  or  by 
writing  to  a  particular  individual  or  a 
great  number  of  individuals,  would  un- 
doubtedly have  been  within  the  words  of 
the  section.  On  consideration,  I  think 
that  doubt  was  not  well  founded ;  indeed, 
all  doubt  has  been  entirely  cleared  away 
by  the  argument  which  I  have  heard 
this  morning.  I  do  not  think  it  necessary 
to  pursue  the  enquiry,  however  interesting 
it  may  be,  as  to  the  history  of  this  clause, 
because,  as  has  been  truly  observed,  we 
have  not  to  do  with  the  history  of  the 
words,  unless  the  words  in  the  statute 
are  doubtful  and  require  historical  in- 
vestigation to  explain  them.  If  the  words 
are  really  and  fairly  doubtful,  then,  ac- 
cording to  well-known  legal  principles, 
and  principles  of  common  sense,  historical 
investigation  may  be  used  for  the  purpose 
of  clearing  away  the  doubt  which  the 
phraseology  of  the  statute  creates.  But, 
upon  lookmg  at  these  words,  I  think  there 
is  no  such  doubt  created  by  the  phrase- 
ology. We  have  to  deal  here  with  a 
publication  proved  by  the  evidence  at  the 
trial  to  have  been  written  by  the  de- 
fendant, to  have  been  printed  bv  the 
order  of  the  defendant  and  paid  for  by 
him,  sold  by  the  defendant,  called  by 
the  defendant  his  article,  and  intended, 
tm  the  jury  have  found,  and  moat  rea* 
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Bonably  found,  to  be  read  by  the  twelve 
hnndred  or  more  persons  who  were  the 
sabflcribers  to,  or  the  parchasers  of,  the 
Freiheii   newspaper;    and,    farther,  one 
which  the  jnry  have  found,  and  I  am  ot 
opinion  have  quite  rightly  found,  to  be 
natnraUy    and    reasonably    intended    to 
incite  and  encourage,  or  to  endeavour  to 
persuade,  persons  who  should  read  that 
article    to    the    murder — either   of   the 
Emperor    Alexander    or    the    Emperor 
William,    or,    in    the    alternative,    the 
crowned  and  uncrowned  heads  of  States 
from  Constantinople  to  Washington,  as 
it  is  expressed  in  one  part  of  the  article. 
The  question,  therefore,  simply  is  on  those 
facts  which  are  undisputed,   and   with 
regard  to  which  the  jury  have  prononnoed 
their  opinion,  Do   those  fiusts  bring  it 
within  these  words?     I  am  of  opinion 
they  clearly  do.    An  endeavour  to  per- 
snade  or  an  encouragement  is  none  the 
less  an    endeavour    to  persuade   or  an 
encouragement  because  the  person  who 
80  encourages  or  endeavours  to  persuade 
does  not,  in  the  particular  actof  encourage- 
ment or  persuaaion,  personally  address 
the  number  of  people,  the  one  or  more 
persons,  whom  the  address  which  con- 
tains the  encouragement  or  endeavour  to 
Cuade    reaches.      The  argument  has 
I  well  put,  that  an  orator  who  makes 
a  speech  to  two  thousand  people,  does 
not  address  it    to  any  one    individual 
amongst  those  two  thousand — ^it  is  ad- 
dressed to  the  number.     It  is  endeavour- 
ing to  persuade  the  whole  number,   or 
large  portions  of  that  number,  and  if  a 
particular  individual  amongst  that  number 
addressed  by  the  orator  is  persuaded,  or 
listens  to  it  and  is  encouraged,  it  is  plain 
that  the  words  of  this  statute  are  complied 
with ;  because,  according  to  well-known 
principles  of  law,  the  person  who  addresses 
those  words  to  a  number  of  persons  must 
be  taken  to  address  them  to  the  persons 
who,  he  knows,  hear  them,  who  he  knows 
will  understand  them  in  a  particular  way, 
do  understand  them  in  that  particular 
way,  and  do  act  upon  them.    The  case  of 
Gerhard  v.  Bates  (5)  is  a  clear  authority 
as  to  that.    There  are  authorities  to  be 
found  elsewhere  to  the  same  e£fect,  that 

(6)  2  £.  &  B.  476;  22  Law  J.  Bep.  Q.B.  36i. 
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a  circular  (6)  addressed  to  the  public 
containing  &lse  statements,  reaching  one 
of  the  public,  not  as  an  individual  picked 
out,  but  as  one  of  the  public  it  was  in- 
tended  it  should  reach,  who  is  influenced 
by  the  stafcements  in  that  circular  to  his 
disadvantage,  and  who  is  injured  by  them, 
has  good  ground  for  a  personal  action  for 
damages  occasioned  by  the  statements  in 
that  circular  against  ike  person  who  has 
issued  it  to  the  public,  the  reason  being 
that  the  recipient  of  the  circular  is  one 
amongst  the  number  of  persons  to  whom 
it  is  issued,  and  he  has  been  injured  by 
the  stafcements  contained  in  it.  So  here, 
it  seems  to  me  that  this  is  not  the  less  an 
endeavour  to  persuade,  or  an  encourage- 
ment to  murder,  either  named  individuals 
or  unnamed  individuals,  because  it  is 
under  another  aspect  of  the  law — a  sedi- 
tious and  scandalous  libel.  On  the  whole, 
I  am  clearly  of  opinion,  on  the  words  of 
the  statute  and  upon  the  authorities  which 
have  been  cited,  that  the  direction  given 
at  the  trial  is  correct,  and  the  conviction 
right,  and  that  it  should  be  affirmed. 

G-aovB,  J. — I  am  of  the  same  opinion.  * 
The  words  of  the  Act,  so  far  as  they  are 
material  to  this  case,  are,  "Whosoever 
shall  solicit,  encourage,  persuade,  or 
endeavour  to  persuade,  or  shall  propose 
to  any  person,  to  murder  any  other  person, 
whether  he  be  a  subject  of  Her  Majesty 
or  not,  and  whether  he  be  within  the 
Queen's  dominions  or  not,  shall  be  guilty 
of  a  misdemeanour."  I  think  there  can  be 
no  doubt  that  those  words  taken  alone 
apply,  at  all  events  personally,  to  more 
than  one  particular  person.  I  do  not 
think  it  could  be  argued  that  if  a  person, 
instead  of  encouraging  or  endeavouring 
to  persuade  one  person,  endeavoured  to 
persuade  two  persons  or  three  persons, 
that  would  not  be  within  the  Act,  because 
in  endeavouring  to  persuade  two  or  three 
persons  he  endeavours  to  persuade  each 
of  those  two  or  three  persons.  Then,  to 
go  a  step  further,  supposing  he  addresses 
eight  or  ten  persons,  and  says,  Now  I 
recommend  any  one  of  you  who  has  the 
courage  to  do  it,  to  murder  so-and-so,  and 
you  will  gain  so-and-so  by  it-— or  uses 

(6)  See  Peek  r,  Qumey,  43  Law  J.  Bep.  Ohanc. 
19 ;  Law  Bep.  6  H.L.  377,  397 ;  Seott  v.  DiiNm, 
29  Law  J.  Bep.  £zch.  62». 
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other  words,  either  by  way  of  argument 
or  by  way  of  promise,  to  indnoe  some  one 
or  more  of  those  persons  to  mnrder 
another — surely  that  would  be  encourag- 
ing a  person  or  persons — that  is,  each  and 
every  one  of  those  persons — to  murder. 
Then,  supposing  it  is  not  done  by  word 
of  mouth,  but  that  a  person  writes  it  in  a 
letter  to  an  individual  person,  can  it  be 
said  that  it  is  not  wholly  within  the  words 
of  this  section  ?  It  appears  to  me  it  is 
absolutely  within  them.  It  is  a  direct 
enconragement  to  a  person  to  murder. 
Then  if  he  goes  further,  and,  instead  of 
writing  one  letter,  he  writes  ten  or  twenty 
letters,  and  distributes  them  to  persons 
whom  he  thinks  they  may  have  an  effect 
upon,  or  the  first  twenty  who  come,  does 
not  he  then  encourage  each  of  those 
persons  to  commit  a  murder  P  Then,  to 
go  a  step  further,  if  he  prints  a  circular 
of  the  same  character  as  a  letter,  and 
hands  that  to  twenty,  or  more  than  twenty 
persons,  is  not  that  an  encouragement  to 
everyone  of  those  twenty  persons  to  com- 
mit  a  mnrder  P  Does  he  lessen  the  offence 
by  increasing  the  number  of  persons  to 
whom  he  publishes  or  transmits  this 
encouragement?  Then,  can  it  be  said 
that  the  printing  of  a  paper  and  circulat- 
ing it  to  a  definite  body  of  subscribers,  as 
was  done  here,  or  to  all  the  world,  does  P 
It  is  beyond  my  comprehension  to  see 
that  that  can  alter  the  &ct  at  all.  It 
seems  to  me,  first,  it  is  clearly  within  the 
words  of  the  statute ;  and,  secondly,  that, 
so  far  from  extenuating — I  do  not  mean 
in  the  sense  of  punishment,  but  diluting 
the  offence — ^it  increases  it,  because  he 
not  only  endeavours  to  persuade  a  person 
to  commit  the  offence,  but  a  considerable 
number  of  different  persons,  each  of  whom 
is  '*  a  person."  It  appears  to  me,  there- 
fore, that  it  is  literally  and  clearly  within 
the  words  of  the  statute,  which  are  "  per- 
suade any  person,"  and  it  does  not  the 
less  do  that  because  it  persuades  or  en- 
deavours to  persuade,  or  encourages 
separately,  a  considerable  number  of 
persons. 

Then  it  is  said  that  this  section  is  to 
some  extent  the  same — ^the  words  are 
almost  the  same — as  the  previous  Irish 
Act  of  the  38  Oeo.  8.  c.  57,  which  was  an 
addition  to  or  an  amendment  of  a  pre- 


vious Act,  relating  to  conspiracies,  and 
there  is  no  doubt  thiat  this  Act  of  38  Oeo. 
8  does  primarily,*by  the  preamble,  appear 
to  relate  to  conspiracies,  because,  after 
reciting  the  previous  Act  of  the  36  of 
C^.  3.  c.  27,  whereby  it  was  enacted  that 
persons  who  shonld  by  course  of  law  be 
convicted  of  conspiring,  confederating  or 
agreeing  to  murder  a  person,  shonld  be 
adjudged  felons,  it  goes  on  to  a  second 
recital,  applying  to  the  particular  Act  in 
question :  '*  And  whereas- the  said  recited 
Act  hath  been  found  ineffectual  for  the 
punishment  of  the  crimes  of  proposing 
to,  soliciting  and  persuading  others  to 
enter  into  and  engage  in  such  con- 
spiracies, be  it  therefore  enacted,  that  any 
person  or  persons  who  shall  propose  to, 
solicit,  encourage,  persuade,  or  endeavour 
to  encourage  or  persuade,  any  person 
or  persons  to  murder  any  person, 
and  shall  be  thereof  by  due  course 
of  law  convicted,"  &c.  Now,  there  the 
word  "conspiracy"  does  not  occur,  al- 
though it  occurs  in  the  preamble.  Then 
it  is  argued  that  we  are  not  to  hold  that 
the  statute  applies,  unless  there  is  a  con- 
spiracy— that  is,  unless  there  are  two 
minds  brought  to  bear  on  the  subject; 
but  the  statute  does  not  so  state.  It 
recites  the  ineffectual  character  of  the 
previous  statute,  and  says  if  anybody 
shall  use  encouragement — that  is,  initiate 
a  conspiracy— ^ven  although  the  other 
person  takes  no  part  in  it,  he  shall  be 
guilty  of  felony. 

But  I  do  not  require  to  enquire  into 
the  meaning  of  the  Irish  statute,  because 
the  words  of  the  statute  on  which  the 
conviction  went  are  perfectly  clear.  There 
is  no  such  recital  therein  as  the  seoond 
recital  I  have  alluded  to,  but  after  having 
dealt  with  the  question  of  a  conspiracy 
clearly  in  one  clause,  it  goes  on,  ''and 
whosoever  shall  solicit^  encourage,  per- 
suade or  endeavour  to  persuade,  or  shall 
propose  to  any  person  to  murder  any 
other  person,  whether  he  be  a  subject  of 
Her  ^jesty  or  not,  and  whether  he  be 
within  the  Queen's  dominions  or  not, 
shall  be  gnilty  of  a  misdemeanonr." 
There  the  Act  severs  and  ^conka-distin- 
guishes,  if  I  may.say  so,  the  two  offences — 
the  conspiring  on  the  one  hand,  and  the 
encouraging  or  endeavonring  to  persuade 
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on  ihe  oiher  hand.  The  law  has  said,  no 
doubt^  in  oonstming  an  Act  of  Parliament, 
where  words  are  ambigaoos,  yon  may 
look  to  the  previous  statute  to  see  the 
meaning,  and  to  see  what  the  object 
sought  is  and  to  fairly  construe  it ;  but 
here  not  only  is  there  no  ambig^ty,  but 
to  my  mind  we  are  clearly  told  what  the 
statute  intends.  Then  as  to  the  eyidence. 
There  is  ample  evidence  here,  not  only  of 
circulation  to  a  number  of  persons,  each 
of  whom  might  be  affected,  but  there  is 
evidence  in  this  case  that  one  person  was 
actually  proved  to  have  receiveid  the  pub- 
lication, and  he  might  £airly  be  said  to  be 
*'  a  person,"  just  as  much  as  if  a  letter 
containing  the  article  had  been  handed 
him  for  his  perusal.  I  do  not  think  proof 
of  such  receipt  by  a  particular  person  is 
necessary,  but  if  it  be  necessary  there  is 
eyidence  of  it.  Therefore  there  was 
ample  evidence  to  support  the  conviction ; 
the  direction  was  sufficient^  and  there  is 
nothing  here  to  enable  me  po  say  that  the 
conviction  should  be  quashed. 

DsNMAN,  J. — ^It  was  candidly  admitted 
by  Mr.  Sullivan,  in  the  course  of  his  able 
argument,  that  the  sole  question  in  this 
case  is  whether  there  was  upon  the  facts 
which  are  here  stated  evidence  to  go  to 
the  jury  that  the  defendant  was  brought 
within  section  4  of  24  &  25  Vict.  c.  100. 
And  upon  this  point  it  was  said  for  the 
defendant  that  it  was  not  made  out  that 
he  had  encouraged  or  endeavoured  to 
persuade  any  person  to  murder  any  other 
pei'son.  With  regard  to  murdering  any 
other  person  that  point  was  not  reserved. 
I  think  there  was  nothing  to  reserve 
about  it,  because  I  should  draw  the  same 
conclusion  which  the  jury  did  from  the 
document  itself — that  it  did  contain  an  en- 
couragement, or  an  endeavour  to  persuade, 
to  murder  the  particular  persons  whose 
names  are  mentioned  in  it.  But  it  is  put  of 
the  case,  and  the  only  question  is  whether 
the  words  '*  any  person  "  are  met  by  the 
evidence  in  this  case.  I  must  own  that 
if  that  question  had  been  for  the  first 
time  raised  before  me,  as  it  was  before 
my  Lord  upon  the  trial,  my  impression  is 
strong  tha^  looking  at  the  importance  of 
the  case,  and  looking  at  the  fa^i  of  the 
absence  of  any  authority  upon  it  in  our 
CoortSy  I  should,  as  my  Lord  did,  have 
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thought  it  a  proper  case  to  reserve  for 
the  consideration  of  this  Court.  The 
question  having  been  reserved,  we  have 
to  consider  whether  there  was  here  evi- 
dence to  meet  that  part  of  the  case.  I 
think  there,  was.  The  contention  was 
that  the  statute  did  not  intend  to  meet 
the  case  of  a  libel  of  this  character,  cir- 
culated, as  libels  are  circulated,  simply 
by  the  publication  of  a  paper,  and  send- 
ing it  to  the  subscribers,  or  allowing  it  to 
be  circulated  amongst  the  population.  I 
agree  with  my  Lord  entirely  that  although 
tms  may  be  a  mere  publication  of  a  libel, 
still  if  it  is  the  publication  of  a  libel  of 
this  character,  and  the  libel  does  in  itself 
amount  to  an  endeavour  to  persuade  all 
persons  to  whom  it  is  sent  to  commit  a 
murder,  nevertheless  it  is  doing  an  act 
intended  to  be  legislated  a^inst  by 
this  clause,  making  it  a  misdemeanour 
of  another  character — a  misdemeanour 
punishable  by  a  more  severe  punishment 
than  the  ordinary  circulation  of  a  libel  of 
that  character  would  be. 

The  statute  was  passed  for  the  very 
purpose,  I  think,  of  rendering  it  a  more 
serious  offence  than  the  common  law 
rendered  it  to  do  such  an  act  as  this.  I 
need  say  no  more  than  that  I  entirely 
agree  with  my  Lord  and  my  brother 
Grove  on  that  point,  but  I  do  wish  to  add 
this:  The  doubt  which  I  should  have 
felt  probably  if  it  had  come  before  me, 
was  a  doubt  in  accordance  with  Mr.  Sul- 
livan's argument,  whether  the  words 
*'  any  person  "  might  mean  some  definite 
person.  I  should,  however,  have  thought 
that  if  it  had  been  made  out  that  the 
libel  had  been  circulated  to  a  certain  set 
of  persons  whose  identity  was  easily  as- 
certained, except  only  that  their  names 
were  unknown,  the  clause  would  have 
been  satisfied  even  if  it  meant  some  defi- 
nite person.  But  I  do  not  think  that  is 
the  meaning.  I  think  the  circulation  to 
the  world,  to  multitudes  of  persons  wholly 
undefined,  and  to  whom  it  would  come, 
would  be  sufficient ;  but  what  I  wish  to 
add  is  this,  that  even  if  the  other  con- 
struction were  the  true  one,  I  should  have 
been  prepared  to  support  the  conviction 
on  this  ground,  that  many  of  these  per- 
sons were  in  that  sense  definite  persons. 
They  were  known  subscribers  in  large 
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nnmbers  to  this  newspaper,  and  the  man 
who  edited  the  newspaper,  the  man  who 
wrote  the  article,  the  man  who  sold  the 
newspaper,  and  caused  it  to  be  distri- 
bnted,  did  know  that  that  newspaper 
would,  in  the  ordinary  course,  come  to 
its  regular  subscribers,  at  all  events, 
whether  it  went  to  a  larger  portion 
of  persons  or  whether  it  did  not. 
Therefore,  supposing  it  were  neces- 
sary that  the  persons  unknown  should  be 
in  this  case  definite  persons,  ascertainable 
persons,  persons  who  might  be  ascer- 
tained by  enquiry,  although  unknown  to 
the  jurors  at  the  time  of  their  finding,  I 
should  have  thought  that  in  that  sense 
the  indictment  was  supported  by  the 
evidence. 

HuDDLESTON,  6.— The  question  sub- 
mitted to  us  by  the  Lord  Chief  Justice 
is,  whether  his  direction  was  correct  in 
point  of  law  ;  and  that  direction  is  this  : 
He  told  the  jury  that  if  they  thought  that 
by  the  publication  of  the  article  the  de- 
fendant did  intend  to,  and  did,  encourage 
or  endeavour  to  persuade  any  person  to 
murder  any  other  person,  whether  the 
subject  of  Her  Majesty  or  not,  and 
whether  vrithin  the  Queen's  dominions  or 
not,  and  that  such  encouragement  and 
endeavour  to  persuade  was  the  natural 
and  reasonable  effect  of  the  article,  they 
should  find  the  prisoner  guilty.  Now  I 
do  not  entertain  the  slightest  doubt  that 
that  was  really  the  only  question  which 
could  be  left  to  the  jury,  and  that  the  evi- 
dence was  ample  to  warrant  their  finding. 
The  charge  is  founded  directly  on  the 
words  of  the  statute,  and  if  you  come  to 
look  at  the  words  of  the  statute,  the  dis- 
tinction which  Mr.  Sullivan  has  endea- 
voured to  draw  with  reference  to  con- 
spiracy really  does  not  arise,  because  the 
section  of  the  statute  contemplates  two 
classes  of  cases-— one  where  there  is  a  con- 
spiracy and  another  where  there  is  indi- 
vidual action. 

As  regards  the  second  class,  it  is 
remarkable  to  see  the  words  which  the 
Legislature  have  used  for  the  purpose  of 
pointing  out  the  act  which  makes  the 
party  liable.  The  largest  words  possible 
have  been  used :  '*  soUcit  "—that  is  de- 
fined to  be  to  importune,  to  entreat,  to 
implore,  to  ask,  to  attempt,  to  try,  to 


obtain ;  "  encourage,"  which  is  to  inti- 
mate, to  incite  to  anything,  to  give  courage 
to,  to  inspirit,  to  embolden,  to  raise  con- 
fidence, to  make  confident ;  "  persuade," 
which  is  to  bring  to  any  particular 
opinion,  to  influence  by  argument  or  ex- 
postulation, to  inculcate  by  argument; 
"  endeavour,"  and  then,  as  if  there  might 
be  some  class  of  cases  that  would  not 
come  within  those  words,  the  remarkable 
words  are  used,  "  or  shall  propose  to  " — 
that  is  to  say,  make  merely  a  bare  pro- 
position, an  offer  for  consideration.  It 
is  to  be  a  misdemeanour  of  a  highly 
criminal  character  to  solicit,  to  en- 
courage, to  persuade,  or  even  to  propose 
to  any  person  to  kill  any  other  person, 
whether  one  of  Her  Majesty's  subjects 
or  not.  Mr.  Sullivan  has  argued  that 
you  must  have  an  immediate  connec- 
tion between  the  proposer,  the  solicitor 
or  the  encourager,  and  the  person  who  is 
solicited,  encouraged,  persuaded  or  pro- 
posed to,  and  that  it  is  not  sufficient  to 
solicit  generally — that  you  must  solicit 
some  person  in  particular.  But  what 
was  the  intention  of  this  Act?  The 
intention  was  to  declare  the  law,  and 
to  protect  people  abroad  from  the  at- 
tempts of  regicides  of  this  description, 
and  therefore  the  largest  possible  words 
are  used.  It  shall  be  criminal,  not  to 
persuade  an  individual,  but  to  persuade 
"  any  person  ;"  that  is  to  say,  the  public 
crowds  who  may  hear  it  if  it  is  an 
oration,  or  who  may  read  it  if  in  a  news- 
paper. 

The  case  of  Poole  v.  Sacheverel  (7)  is 
not  inapplicable  to  the  present  one. 
THere  was  a  question  of  a  disputed  mar- 
riage, and  the  &ther,  who  was  interested 
in  the  marriage,  put  an  advertisement  in 
the  newspapers  offering  a  reward  of  a 
lOOZ.  if  any  person  could  come  and  give 
evidence  of  that  marriage.  It  was  sug- 
gested that  the  object  was  to  render 
impure  the  sources  of  justice,  to 'bribe 
some  people  to  give  improper  evidence ; 
and  the  party  was  brought  up  for  con- 
tempt before  Lord  Chancellor  Parker,  but 
it  was  urged  on  his  behalf  that  nothing 
had  been  done  in  consequence  of  the  ad- 
vertisement.     No  witnesses  had  come. 

(7)  1  P.  Wms.  675. 
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Bat  the  Lord  Chancellor  said,  "  It  does 
not  appear  that  some  person  would  not 
come  in  if  this  were  not  discouraged ;  how- 
ever, the  person  moved  against  has  done 
his  part,  and  if  not  successful  is  still  not 
the  less  criminal.*'  The  counsel  objects 
that  it  is  not  to  any  particular  person. 
"  It  is  equally  criminal  when  the  offer  is 
to  any,  for  to  any  is  to  every  particular 
person.  The  advertisement  will  come  to 
all  persons — ^to  rogues  as  well  as  to  honest 
men ;  and  it  is  a  strange  way  of  arguing 
to  say  that  offering  a  reward  to  one  wit* 
ness  is  crindnal,  but  that  offering  it  to 
more  than  one  is  not  so.  Surely  it  is 
more  criminal,  as  it  may  corrupt  more.*' 
If  you  hold  an  offer  out  to  the  public — 
an  invitation  to  come  and  give  perjured 
evidence — that  is  as  much  a  criminal  act 
as  to  request  an  individual  to  do  so ;  just 
as  it  is  here  criminal  to  publish  to  the 
whole  world  that  the  individual  rejoices  in 
regicide  and  recommends  others  to  follow 
his  example,  and  trusts  that  the  time  is 
not  long  distant  when  once  a  month  kings 
may  fall.  This  article  was  an  encourage* 
ment  to  the  public — a  solicitation  and 
encouragement  to  any  person  who  chooses 
to  adopt  it,  and  comes  within  the  meaning 
of  the  Act.  I  am  perfectly  satisfied  with 
the  conviction,  and  think  it  was  right. 

Williams,  J. — I  am  of  the  same  opinion. 
The  jury  have  found  the  defendant  guilty, 
and  upon  the  narrow  question  of  law 
which  has  been  reserved  for  the  con- 
sideration of  this  Court,  it  seems  to  me 
the  conviction  ought  not  be  interfered 
with. 

Conviction  affirmed. 
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Solidton — The  Solicitor  to  the  TreaBuiy,  for  the 
prosecution ;  H.  £.  Kinbejr,  for  the  defendant. 
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THE  QUEBN  V,  THB  JUSTICES 
OP  HBBTFOBDSHIRB.  In  re 
WROUQHTON  AND  ANOTHER. 


Vol.  60.~M.C. 


Licensing  Acts,  1828  (9  Oeo,  4.  c.  61), 
8, 14—1874  (37  ^  38  VicL  c.  49),  s.  15— 
Conviction  of  Licensed  Person — Application 
hy  Ovmerfor  Authoriiy  to  carry  on  Business 
— Discretion  of  Justices  at  Special  Sessions 
to  refuse. 

Under  the  Liceyising  Act,  1874  (37  Sr  38 
Vict  c.  49),  *.  15,  application  was  made  at 
special  licensing  sessions  by  the  owner  of  a 
beerhouse^  licensed  conMwuously  from  a  date 
anterior  to  1869,  the  tenant  of  which  had 
been  cmivicted  of  felony,  for  the  grant  of  a 
licence  in  respect  of  the  same  prem  ises.  The 
Justices  refused  the  application  on  the  ground 
thai  the  house  was  of  a  disorderly  character: 
— Held,  that  the  Justices  at  special  Ucen- 
sing  sessions,  as  well  as  the  Justices  ai  the 
general  annual  licensing  meeting,  /tad  dis* 
cretion  so  to  refuse  the  application. 

The  Queen  v.  Bowell  (41  Law  J.  Bep. 
M.0. 175 ;  Law  Rep.  7  Q.B.  490)  followed. 

This  was  a  rule  calling  upon  four  Jus- 
tices of  Hertfordshire  to  shew  cause  why 
a  ma/ndamus  should  not  issue  command- 
ing them  to  hold  an  adjournment  of 
special  sessions  for  licensing  purposes 
held  by  them,  at  Hemel  Hempstead,  on 
the  11th  of  May,  1881,  and  proceed  to 
hear  and  determine  an  appUoation  by 
E.  N.  Wroughton  and  C.  Threlfall  for  a 
licence  to  sell  beer  to  be  consumed  on  or 
off  the  premises  known  as  the  '*  Joiners' 
Arms,"  Cholesbury,  pursuant  to  section 
15  of  the  Licensing  Act,  1874  (1). 

(1)  The  Licensing  Act,  1874  (37  &  88  Vict.  c. 
49),  s.  15,  enacta :  "  Where  any  licensed  person  is 
convicted  for  the  first  time  of  any  one  of  the 
following  offences : — 

**  1.  Making  an  internal  communication  between 
his  licensed  premises  and  any  unlicensed  pre- 
mises; 

"  2.  Forging  a  certificate  under  the  Wine  and 
Beerhouse  AcUi,  1869  and  1870 ; 

"  3.  Selling  spirits  without  a  spirit  licence  ; 

"4.  Any  felony ; 
and  in  consequence  either  becomes  personally  dis- 
qualified or  has  his  licence  forfeited,  there  may  be 
made  by  or  on  behalf  of  the  owner  of  the  pemises 
an  application  to  a  Court  of  sumniajy  junsdiction 

R 
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The  material  facts  appearing  were  as 
follows :  E.  N.  Wronghton  and  C.  Threl- 
&11,  of  the  Walton  Brewery,  Aylesbury, 
were  the  owners  of  the  Joiners'  Arms 
beerhouse,  at  Cholesbury,  which  had  been 
continuously  licensed  as  a  beerhouse  for 
the  sale  of  beer  on  and  off  the  premises 
from  a  date  anterior  to  the  year  1869. 

On  the  16th  of  March,  1881,  Charles 
Parsley,  the  tenant  of  the  beerhouse,  was 
convicted  of  felony.    Parsley  then  held  a 

for  aathority  to  carry  on  the  same  business  on  the 
same  premises  until  the  next  special  sessions  for 
licensing  purposes,  and  a  fiuther  application  to 
such  next  special  sessions  for  the  grant  of  a  licence 
in  respect  of  such  premises  ;  and  for  this  purpose 
the  provisions  contained  in  the  Intoxicating  Liquor 
Licensing  Act,  1828,  with  respect  to  the  grant  of  a 
temporary  authority  and  to  the  grant  of  licences 
at  special  sessions,  shall  apply  as  if  the  person  con- 
victed  had  been  rendered  incapable  of  keeping  an 
inn,  and  the  person  applying  for  such  grant  was 
his  assignee." 

The  Intoxicating  Liquor  Licensing  Act,  1828 
(9  Geo.  4.  c.  61),  s.  14:  "If  any  person  duly 
licensed  under  this  Act  shall  (before  the  expira- 
tion of  such  licence)  ....  be  by  sickness  or 
other  infirmity  rendered  incapable  of  keeping  an 
inn,  ...  it  shall  be  lawful  for  the  Justices  as- 
sembled at  a  special  session  ....  to  grant  .  .  .  . 
to  the  assigns  of  such  person  ....  a  licence  to 
sell  exdseable  liquors  by  retail  to  be  ...  .  con- 
sumed in  such  house  or  the  premises  thereunto 
belonging :  .  .  .  provided  always  that  every  such 
licence  shall  continue  in  force  only  ....  until 
the  fifth  day  of  April  or  the  tenth  day  of  October 
then  next  ensuing,  as  the  case  may  be :  provided 
also  that  every  person  intending  to  apply  .... 
at  any  such  special  session  for  a  licence  to  sell 
exciseable  liquors  by  retail  to  be  ...  .  consumed 
in  a  house  or  premises  ....  in  which  exciseable 
liquors  shall  not  have  been  so  sold  ....  by  virtue 
of  a  licence  granted  at  the  general  annual  hcensing 
meeting  next  before  such  special  session  shall 
....  affix  on  the  door  of  such  house  and  .... 
of  the  church,  &c.,  such  ....  notice  as  is  here- 
inbefore directed  to  be  affixed  by  every  person  in- 
tending to  apply  at  the  general  annual  licensing 
meeting  for  a"  retail  licence  in  respect  of  *'a 
house  not  theretofore  kept  as  an  inn,  and  shall " 
serve  copies  of  such  notice  in  like  manner. 

6  &  6  Vict,  c  44  (included  in  the  expression 
"the  Intoxicating  Liquor  Licensing  Act,  1828," 
by  section  74  of  the  Licensing  Act,  1872,  with  whidi 
latter  Act  the  Licensing  Act,  1874,  is  by  section  1 
to  be  construed  as  one),  by  section  1,  gives  a  certain 
power  to  Justices  in  petty  session  to  grant,  by  way 
of  transfer,  an  authority,  continuing  only  untQ  the 
next  special  sessions,  m  cases  where  Justices  in 
special  session  are  empowered  by  9  Qeo.  4.  c.  61  to 
transfer  licences  before  their  expiration. 


licence  under  the  Licensing  Acts,  1872 
and  1874*,  originally  granted  to  him  about 
five  years  before,  and  granted  to  him  by 
way  of  renewal,  in  accordance  with  those 
Acts,  at  the  general  annual  licensing 
meeting  at  Great  Berkhamptead,  in  Sep- 
tember, 1880.  Parsley  had  not  been  pre- 
viously convicted  of  felony  or  of  any 
offence  under  the  said  Licensing  Acts. 

On  the  20th  of  April,  1881,  application 
was  made  at  petty  sessions,  on  behalf  of 
the  said  owners,  for  authority  to  carry  on 
the  same  business  on  the  same  premises 
under  the  above-mentioned  section  of  the 
Licensing  Act,  1874  (1).  The  considera- 
tion  of  the  application  was  adjourned  to 
Hemel  Hempstead  on  the  11th  of  May, 
1881,  on  the  ground  that  the  conviction 
of  Parsley  had  not  been  proved. 

On  the  11th  of  May,  1881,  application 
was  made  on  behalf  of  the  said  owners  to 
Justices  in  special  sessions  for  licensing 
purposes  at  Hemel  Hempstead  (being  the 
four  Justices  to  whom  the  present  rule 
was  directed)  for  the  grant  of  a  lioence 
to  them,  or  one  of  them,  in  respect  of 
the  said  premises,  under  the  said  section. 

On  the  hearing  of  the  last-mentioned 
application,  it  was  proposed  on  behalf  of 
the  owners  to  satisfy  the  Justices  that 
they  were  fit  and  proper  persons  to  have 
the  grant  made  to  them,  or  one  of  them, 
but  the  Justices  declined  to  entertain  the 
question  whether  they  were  or  were  not 
nt  and  proper  persons. 

The  Justices  admitted  in  evidence,  in 
opposition  to  the  application,  a  memorial 
from  certain  persons  praying  that  the 
licence  might  not  be  granted,  on  the 
alleged  ground  that  during  the  tenancy 
of  Parsley  persons  of  disorderly  character 
had  frequented  the  premises;  and^  in 
support  of  this  allegation,  they  admitted 
the  evidence  of  a  police  constable,  who 
stated  that  he  had  on  various  occasions 
seen  persons  at  the  said  beerhouse  who 
had  been  subsequently  convicted  of  of- 
fences, all  of  which  occcLsions  and  con- 
victions were  anterior  to  the  general 
annual  licensing  meeting  in  September, 
1880.  Such  evidence  was  objected  to  on 
behalf  of  the  owners  as  irrelevant  to  the 
enquiry  proper  to  be  made  upon  such 
application. 
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After  hearing  each  evidence  the  Jus- 
tices refused  the  application  for  a  licence, 
and  gave  as  the  ground  of  their  refusal 
that  the  house  was  of  a  disorderly  cha- 
racter. 

By  reason  of  such  refusal  the  beerhouse 
was  closed. 

Horctee  Brown  shewed  cause.  —  The 
question  is,  whether  Justices  have  discre- 
tion to  refuse  the  grant  of  a  licence  to  an 
owner  of  licensed  premises  applying  for 
it  under  the  Licensing  Act,  1874,  s.  15 
(1),  upon  conviction  of  his  tenant  for  one 
of  the  offences  mentioned  in  that  section. 
The  Justices  have  such  discretion.  It 
has  already  been  held  that  they  have  dis- 
cretion to  refuse  (and  to  refuse  notwith- 
standing fitness  of  the  applicant)  the 
grant  of  a  licence  under  9  Qeo.  4.  c.  61. 
6. 14  (I)— The  Queen  v.  Bowell  (2). 

He  also  referred  to  5  &  6  Vict.  c.  44. 
s.  1  (1). 

Wightman  Wood^  in  support  of  the 
role. — The  Justices  in  special  session  had 
not  the  supposed  discretion  to  refuse  the 
grant  of  the  licence.  Such  a  discretion, 
being  a  discretion  to  refuse  the  grant  of 
a  licence  in  respect  of  premises  previously 
lioensed,  can  only  be  exercised  at  the 
general  annual  licensing  meeting.  This 
was  not  an  application  for  '*  a  new  licence  " 
—37  A  38  Yict.  c.  49.  s.  32  (substituting 
a  slightly  altered  interpretation  for  the 
interpretation  in  35  A  36  Yict.  c.  94. 
B.  74,  repealed  by  37  &  88  Yict.  c.  49. 
B.  33) — nor  an  application  within  any 
of  the  specified  cases  in  which  dis- 
cretion to  refuse  is  given.  If  the  oon- 
teniaon  on  the  part  of  the  Justices  is 
ooirect,  they  might  have  refused  the  ap- 
plication on  any  ground  which  seemed  to 
them  sufficient ;  but  that  is  clearly  con- 
trary to  the  poUcy  of  the  Licensing  Acts. 
(See  32  &  33  Yict.  c.  27  (the  Wine  and 
Beerhouse  Act,  1869),  s.  19,  and  33  &  34 
Yict  c.  29  (the  Wine  and  Beerhouse 
Amendment  Act,  1870),  s.  7.)  Notice  of 
intention  to  apply  is  not  required  by  37 
&  38  Yict.  c.  49.  s.  15  or  9  Geo.  4.  c.  61. 
8. 14  in  such  a  case  as  the  present,  though 

(2)  41  Law  J.  Hep.  M.O.  175 ;  Law  Hep.  7  Q.B. 
490. 
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expressly  required  in  other  circumstances ; 
and  that  is  very  strong  to  shew  that  the 
Justices  have  not  the  discretion  claimed. 
Under  9  Qeo.  4.  c.  61.  s.  4,  enacting  that 
at  special  sessions,  appointed  as  there 
mentioned,  ^*  it  shall  be  lawful  for  the 
Justices  ....  in  the  cases  and  in  the 
manner  and  for  the  time  hereinafter 
directed  to  licence  such  persons  intending 
to  keep  inns,  theretofore  kept  by  other 
persons  being  about  to  remove  from  such 
inns,  as  they  the  said  Justices  shall  in  the 
execution  of  the  powers  herein  contained 
and  in  the  exercise  of  their  discretion 
deem  fit  and  proper  persons  ....  to  be 
licensed  to  sell  exciseable  liquors  by  retail 
to  be  ...  .  consumed  on  the  premises/' 
it  is  still  more  clear  than  under  section 
14  of  the  same  Act  that  the  Justices  have 
no  discretion  save  as  to  the  fitness  of  the 
applicant ;  and  that  section,  though  it  may 
not  in  terms  apply  to  the  present  case, 
shews  how  section  14  should  be  con- 
strued. 

He  referred  also  to  35  &  36  Yict.  c.  94. 
s.  42. 

Obovs,  J. — I  am  of  opinion  that  this 
rule  must  be  discharged.  The  matter 
depends  upon  the  construction  of  37  & 
38  Yict.  c.  49.  s.  15  (1).  Previously  to 
the  passing  of  that  Act  an  owner  had  no 
such  power  as  is  thereby  given  him  of 
applying  for  leave  to  carry  on  the  busi- 
ness theretofore  carried  on  upon  the 
licensed  premises  when  his  tenant  has 
either  become  personally  disqualified  or 
has  forfeited  his  licence.  But  that  sec 
tion  enacts — [the  learned  Judge  read  it]. 
It  is  dear  to  my  mind  that  under  that 
section  the  Justices  are  not  deprived  of 
discretion  to  refuse  the  application.  Mr. 
Wood  prays  in  aid  the  9  Geo.  4.  c.  61.  s. 
14  (1),  which  is  referred  to  in  the  enact- 
ment directly  in  question;  but  there  also 
I  think  there  is  nothing  to  take  away  the 
Justices'  discretion. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
The  question  turns  upon  37  &  38  Yict.  c. 
49.  s.  15  (1),  and  9  Geo.  4.  o.  61. 
The  enactment  under  which  the  applica- 
tion was  made  to  the  Justices  (37  A  38 
Yict.  c.  49.  8.  15)  (1)  does  not  expressly 
say  what  the  Justices  are  to  do  upon  the 
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application  which  the  owner  is  by  that 
section  authorised  to  make  to  them,  but 
refers  for  that  purpose  to  the  9  Geo.  4.  c. 
61.  Each  section  in  that  Act  to  which 
reference  could  possibly  be  made,  in  sup- 
port of  the  application  m  the  present  case, 
seems  to  me  to  leave  the  J  a  slices  discre- 
tion  to  refuse  the  application  made  to 
them.  Section  14  has  been  already  judi- 
cially held  to  give  such  a  discretion — 
The  Queen  v.  Bowell  (2).  We  should,  I 
think,  be  putting  too  narrow  a  construc- 
tion on  the  enactments  in  question  in  this 
case  if  we  were  to  say  that  the  Justices 
at  special  sessions  have  less  discretion  to 
refuse  the  grant  of  a  licence  than  they 
would  have  at  the  general  annual  licen- 
sing sessions. 

Stephen,  J. — I  am  of  the  same  opinion. 
The  question  turns  on  37  &  38  Vict.  c. 
49.  B.  15  and  on  9  Geo.  4.  c.  61.  s.  14, 
which  it  supplements,  and  to  which  it 
refers,  The  9  G^o.  4.  c.  61.  s.  14  has 
already  been  held  in  The  Queen  v.  BoweU 
(2)  to  ^rant  a  discretion  to  the  Justices, 
and  I  should  myself  have  so  held.  If  the 
Justices  have  a  discretion  under  9  Geo. 
4.  o.  61.  s.  14,  it  seems  to  follow  that  they 
have  it  also  under  37  A^  38  Vict.  c.  49.  s. 
15,  in  which  there  is  nothing  to  take  it 
away.  I  do  not  feel  pressed  by  any  of 
the  arguments  adduced  in  favour  of  a 
contrary  conclusion. 

Rule  discharged  trith  costs. 


Solicitors— E.  Bevir,  agent  for  A.  W.  Vaiaey, 
Tring,  for  applicante;  Andrew  Wood  &  Co., 
agents  for  Ghrover  &  Son,  Hemel  Hempstead, 
for  Justices. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.    Ipsabson    (appeUatU)    v,   hbts 
June  28.  /  (respondent). 

Bastardy — Affiliation  Order — Limiting 
Duration  of  Order — Marriage  of  Mother— 
35  ^  36  Vict,  c,  65  (the  Bastardy  Laws 
Amendment  Act^  1872),  ss,  4  and  5. 

An  affiliation  order,  in  respect  of  a 
bastard  child  bom  after  the  passing  of  35 
§C  36  Vict,  c.  65  (the  Bastardy  Laws 
Amendment  Act,  1872),  contained,  as 
drawn  up,  words  whereby  the  weeUy  pay* 
ment  thereby  ordered  to  be  made  by  the 
putative  father  to  the  mother  was  to  cease 
on  marriage  of  the  mother.  The  mother 
afterwards  married^  and  the  putative 
father  thereupon  discontinued  the  payment. 
Justices,  upon  complaint  by  the  mother, 
under  35  §r  36  Vict,  c.  65.  s,  4,  made  an 
order  for  recovery  of  the  payment : — Held, 
thcU  such  order  was  wrong,  on  the  ground 
that  the  affiliation  order  as  drawn  up  was 
alone  to  be  looked  to,  and  that  the  Justices 
who  made  the  affiliation  order  had  discre^ 
tionary  power  to  limit  the  payment  to  the 
period  to  which  the  order^  as  drawn  up^ 
limited  it. 

Case  stated  under  20  d;  21  Vict.  o.  43, 
by  Justices  of  Lancashire. 

At  petty  sessions,  holden  at  Haslingden, 
on  the  9th  of  May,  1881,  upon  hearag  a 
complaint  preferred  by  the  respondent 
(Dinah  Heys)  against  the  appellant 
(James  Pearson),  under  35  &  36  Vict, 
o.  65.  s.  4,  chax^ng  that  the  appellant 
had  neglected  to  pay  to  the  respondent 
the  sum  of  hi.  4a.  for  arrears  under  a 
bastardy  order,  the  Justices  directed  the 
said  sum  to  be  recovered  by  distress  and 
sale  of  the  appellant's  goods.  But  upon 
the  application  of  the  appellant  this  (Sse 
was  stated.  The  focts  as  stated  in  the 
Case  were  as  follows : — 

On  the  16th  of  June,  1873,  an  order  in 
bastardy  was  made  upon  the  application 
of  the  respondent  (then  Dinah  xates,  a 
single  woman)  against  the  appellant,  ad- 
judffinff  him  to  be  the  putative  father  of 
a  child  of  the  respondent,  bom  on  the 
21st  of  May,  1873.  The  order,  as  orally 
pronounced,  directed  that  the  appellant 
should  pay  to  the  respondent  the  sum  of 

.  weekly,  until  the  child  should  be  six- 
4tf 
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teen  years  of  age.  In  drawing  np  the 
order  a  printed  form  was  used  snch  as 
had  been  in  use  before  the  passing  of 
35  &  36  Vict.  c.  65,  and,  in  consequence, 
the  order,  as  drawn  up,  contained  after 
the  words  "  until  the  said  child  shall 
attain  the  age  of  sixteen  years,"  the  words 
"  or  the  said  Dinah  Yates  shall  marry." 
On  the  23rd  of  March,  1879,  the  respon- 
dent married,  and  the  appellant  thereupon 
refused  to  continue  the  j^ayment.  At  the 
hearing  of  the  complamt,  it  was  con- 
tended on  the  part  of  the  appellant 
that  the  affiliation  order  as  drawn  up 
must  be  taken  as  being  the  order  in- 
tended to  be  made,  and  further  that  the 
Justices  had  discretionary  power  under 
35  &  36  Vict.  c.  65  to  direct  that  the 
payments  should  cease  on  marriage  of 
the  respondent.  On  the  part  of  the  re- 
spondent it  was  contended  that  the 
limitation  which  the  Justices  had  not 
authonaed  must,  as  unauthorised,  be 
disregarded,  or,  if  necessary,  the  order 
must  be  amended,  and  also  that  the 
Justices  had  no  power  to  impose  such 
limitation,  and  the  order  must  therefore 
as  to  that  limitation  be  treated  as  bad. 
The  Justices  were  of  opinion  that,  the 
limitation  in  question  having  been  in- 
seried  by  mistake,  they  should  be  justified 
in  disregarding  it,  and  were  farther  of 
opinion  that  there  was  no  power  to  insert 
such  a  limitation,  and  that  the  order  was, 
as  to  such  limitation,  bad,  and  gavis  their 
determination  against  the  appellant.  The 
question  for  the  Court  was,  whether  such 
determination  was  correct. 

French^  for  the  appellant. — The  Justices 
had  no  power  to  disregard  the  limitation 
in  the  affiliation  order  as  drawn  np, 
whereby  the  payment  was  to  continue 
only  unto  the  mother  should  many.  Such 
a  limitation  is  not  prohibited  by  35  &  36 
Vict.  c.  65,  and  even  if  such  a  limitation 
cannot  lawfully  be  imposed,  the  Justices 
bad  no  power  to  disregard  it,  and  to  treat 
the  order  as  if  it  had  contained  no  such 
limitation. 

Madeod^ioT  the  respondent. — The  limi- 
tation in  the  order  as  drawn  up  was  rightly 
disregarded.  The  oral  pronouncing  of  an 
order  by  Justices  rather  than  its  formal 
drawing  up  constitutes  the  order — Ex 
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pa/rte  Johnson  (1)  ;  and  a  mistake  in  the 
drawing  up  of  an  order  may  be  corrected 
without  a  fresh  summons — The  Queen  v. 
Laming  (2).  Even  apart  from  mistake 
in  the  drawing  up  of  the  order  the 
limitation  was  rightly  disregarded;  for 
the  limitation,  if  bad,  might  be  treated 
as  surplusage — The  Queen  v.  The  InhahU 
tants  of  Winster  (3)  and  The  Qvisen  v. 
Chreen  (4*),  and  the  limitation  was  bad. 
The  provisions  of  35  k  36  Vict  c.  65  are 
inconsistent  with  power  in  the  Justices 
so  to  limit  the  duration  of  the  order. 
The  proviso  to  7  &  8  Vict.  c.  101.  s.  5, 
whereby  an  order  for  the  maintenance  of 
a  bastard  child  was  to  cease  upon  the 
marriage  of  the  mother,  is  repealed  by  35 
&  36  Vict.  c.  65.  s.  2.  sched.  1 ,  and  that 
part  of  the  proviso  is  not  re-enacted. 
It  has  been  decided  that  the  marriage  of 
the  mother  does  not  now  prevent  an 
order  from  being  enforced  in  her  favour — 
Southeran  v.  Scott  (5)  ;  and  the  Act  not 
only  does  not  give  the  Justices  discre- 
tionary power  to  say  that  an  order  shall 
not  be  enforced  after  the  marriage  of  the 
mother,  but  evidently  contemplates  that 
they  are  not  to  have  any  such  power. 
Whatever  observations  may  have  been 
made  in  Stacey  v.  Lintell  (6)  by  Lush,  J., 
to  the  effect  that  Justices  have  such  dis- 
cretionary power,  were  mere  ohiier  dicta, 
French  was  not  called  upon  to  reply. 

Pollock,  B. — ^I  do  not  feel  much  diffi- 
culty in  deciding  this  case.  I  am  always 
glad  to  be  able  to  give  effect  to  the  sub- 
stance of  an  order,  when  its  form  may 
more  or  less  conflict  with  its  substance. 
But  we  are  bound  at  the  same  time  to 
look  to  the  terms  of  the  order.  The  order 
is  an  order  upon  the  appellant  to  pay  to 
the  respondent  the  sum  of  4s,  weekly, 
until  the  child  shall  attain  the  age  of 
sixteen  years,  or  the  respondent  shall 
marry.  It  has  been  contended  on  the 
part  of  the  respondent  that  the  order  orally 
pronounced  is  the  actual  order,  but  that 

(1)  3  B.  &  a  947 ;  32  Law  J.  Rep.  M.C.  193. 

(2)  27  Law  Times,  N.S.  865. 

(3)  19  Law  J.  Bep.  M.C.  185. 

(4)  20  ibid.  168. 

(5)  AnU,  p.  66;  Law  Rep.  6  Q.B.  D,  618. 

(6)  48  Law  J.  Rep.  M.C.  108 ;  Law  Rep.  4  Q.B. 
D.  291. 
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is  not  80 ;  and  inasmuch  as  whatever 
power  existed  of  amending  the  order  as 
drawn  up  has  not  heen  exercised,  the 
order  as  drawn  ap,  which  is  perfectly 
clear  in  its  terms,  must  alone  be  looked 
to.  Then  comes  the  second  question — 
Is  that  order  invalid  P — had  the  Justices 
power  to  make  it  or  had  they  not  ?  The 
answer  depends  upon  35  &  36  Vict.  c.  65. 
ss.  4  and  5.  Section  4  enacts  that  the 
Justices  in  petty  sessions,  after  adjudging 
the  alleged  father  of  a  bastard  child  to  be 
the  putative  father,  may,  if  they  see  fit, 
having  regard  to  all  the  circumstances  of 
the  case,  proceed  to  make  an  order  on  the 
putative  father  for  payment  to  the  mother 
of  a  sum  of  money  weekly  not  exceeding 
5tf.,  for  the  maintenance  and  education  of 
the  child  ;  after  which  the  section  goes  on 
to  enact  that  if  the  application  be  made 
before  the  birth,  or  within  two  months 
thereafter,  such  weekly  sum  nmy,  if  the 
Justices  think  fit,  be  calculated  from 
the  birth  of  the  chUd ;  and  it  further  goes 
on  to  provide  that  arrears  of  payments 
due  under  any  such  order  may,  under  a 
warrant  of  two  Justices,  be  recovered  by 
distress.  Section  5,  no  doubt,  says  that 
no  order  for  the  maintenance  and  edu- 
cation of  any  such  child  shall,  except  for 
the  purpose  of  recovering  money  pre- 
viously due  thereunder,  be  of  any  force 
after  the  child  has  attained  the  age  of 
thirteen  years,  or  after  the  death  of  such 
child,  provided  that  the  Justices  mav  in 
the  coder  direct  that  the  payments  shall 
continue  until  the  child  attains  the  age  of 
sixteen  years,  in  which  case  such  order 
is  to  be  m  force  until  that  period.  There 
is,  howeveri  nothing  to  shew  that  the 
Justices  may  not  luuit  the  duration  of 
the  payment  to  a  shorter  period  than  the 
period  which  the  Act  allows,,  and  there 
are  many  instances  in  which  the  absence 
of  such  limitation  would  operate  unde- 
sirably. I  am  of  opinion  that  the  deter- 
mination appealed  from  must  be  reversed. 
Manistt,  J. — I  am  of  the  same  opinion. 
I  find  no  words  in  the  Act  to  exclude  the 
power  of  making  an  order  limited  to  less 
than  the  period,  whether  of  thirteen  or 
sixteen  years  from  the  birth  of  the  child, 
which  the  Act  allows.  Before  35  &  36 
Vict.  c.  65,  by  the  proviso  to  7  4?  8  Vict, 
c.  101.  s.  5,  no  order  for  the  maintenance 


of  a  bastard  child  had  any  forcie,  except 
for  recovering  previous  arrears,  after  the 
marriage  of  the  mother ;  and  I  think  that 
the  repeal  of  that  proviso,  together  with 
the  non-reenactment  of  that  part  of  the 
proviso,  leaves  it  in  the  discretion  of  the 
Justices  to  say  whether  or  no  the  pay- 
ment is  to  continue  after  marriage  of  the 
mother.  The  written  order  is  that  which 
we  must  look  to. 

Determination  reversed  with  costs. 


Solicitors— Shaw  &  Tremellen,  agents  for  Forshaw 
&  Parker,  Preston,  for  appellant ;  Clarke,  Wood- 
cock &  Byland,  agents  for  J.  0.  Thomson, 
Haslingden,  for  respondent. 


[CROWN  CASE  RESERVED.] 


1881. 
May  21 
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Evidence — Oonfessionf  AdmissibiUty  of — 
Inducement  or  Threat. 

The  prosecutor^  who  employed  the  pri- 
soner^ having  called  him,  vnio  a  room^  in 
the  presence  of  a  police  inspector  saidj 
"  He  "  (meaning  the  police  inspector)  "  teUs 
me  you  are  making  housebreaking  imple- 
msnts ;  if  that  is  so^  you  had  better  teU  the 
truth,  it  m^y  be  better  for  you.**  The 
prisoner  thereupon  made  a  confession : — 
Held,  that  such  confession  wa^  not  admis' 
sible  against  the  prisoner. 

Case  reserved  by  the  deputy  chairman 
of  the  Surrey  sessions. 

The  prisoner  was  convicted  on  an 
indictment  which  charged  him  with  lar- 
ceny as  a  servant. 

He  was  convicted  mainly  upon  admis* 
sions  made  by  him  in  the  presence  of  the 
prosecutor  and  inspector  G.  before  he  was 
charged. 

The  question  upon  which  the  Court 
were  asked  to  give  their  opinion  was, 
whether  the    admissions    made  by  the 

*  Coram  Lord  Coleridge,  C.J. ;  Gioye^  J. ; 
Hawkins,  J. ;  Lopes,  J. ;  luid  Stephsn,  J. 
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prisoner  were  properly  reoeiyed  in  evi- 
dence against  him. 

The  following  were  the  circnmstanoes 
under  which  the  admissions  were  made : — 

Previonslj  to  being  charged  the  pri- 
soner was  taken  into  a  room  with  the 
prosecutor  and  inspector  G. 

The  prosecutor  then  said  to  the  pri- 
soner, '^  He  "  (meaning  G.)  "  tells  me  jou 
are  making  housebreaking  implements ;  if 
that  is  so,  JOU  had  better  tell  the  truth,  it 
may  be  better  for  you." 

The  prisoner  then  made  admissions 
which  contributed  materially  to  his  con- 
yiction. 

The  point  was  then  raised  by  the  pri- 
soner's  counsel  as  to  whether  these  ad- 
missions could,  after  what  the  prosecutor 
had  said  to  the  prisoner,  be  received  in 
evidence. 

The  chairman  decided  that  they  might 
be  received,  on  the  ground  that  the  words 
addressed  to  the  prisoner  by  the  prose- 
cutor did  not  '*  import  a  threat  of  evil  or 
a  promise  of  good  "  and  so  render  his 
statement  inadmissible. 

If  the  Gourt  was  of  opinion  that  the 
admissions  of  the  prisoner  ought  not  to 
have  been  received,  the  conviction  was  to 
be  quashed. 

J.  MewSf  for  ihe  prisoner. — It  is  clear 
on  the  authority  of  decided  cases  that  a 
confession  made  under  the  circumstances 
of  the  present  case  is  inadmissible.  In 
the  case  of  The  Queen  v.  Baldry  (1), 
where  all  the  cases  with  reference  to  the 
admissibility  of  confessions  are  reviewed. 
Pollock,  G.B.,  says,  "  Where  the  admoni- 
tion to  speak  the  truth  has  been  coupled 
with  any  expression  importing  that  it 
would  be  better  for  him  to  do  so,  it  has 
been  held  that  the  confession  was  not  re- 
ceivable, the  objectionable  words  being 
that  it  would  be  better  to  speak  the  truth, 
becaase  they  import  it  would  be  better 
for  him  to  say  something.  This  was  de- 
cided  in  The  Queen  v.  Oamer  (2)."  And 
in  the  case  of  The  Queen  v.  Jarvis  (3), 
Kelly,  G.B.,  says,  "  The  words,  '  you  had 
bett^  tell  the  truth,'  seem  to  have  ac- 

(1)  2  Ben.  C.G.  442. 

(2)  1  ibid.  329. 

(3)  87  Law  J.  Rep.  M.C.  1 ;  Law  Rep.  1  C.C.R. 
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quired  a  sort  of  technical  meanine,  im- 
porting either  a  threat  or  a  benefit. ' 

The  Queen  v.  Bate  (4)  and  The  Queen 
V.  Doherty  (5)  are  to  the  same  effect. 
The  Queen  v.  Zeigert  (6)  is  against  this 
view,  but  that  was  a  decision  of  a  single 
Judge,  and  shortly  afterwards  the  same 
learned  Jndge  was  of  a  contrary  opinion 
in  The  Queen  v.  Jarvia  (3).  The  Queen  v. 
Beeve  (7)  is  distingnishable,  for  the  words 
<<as  good  boys"  do  not  import  a  tem- 
poral benefit. 

A,  A,  Prankerdj  for  the  prosecution. — 
The  principle  as  to  the  admissibility  of  con- 
fessions is  stated  thus  in  vol.  i.  of  Bum's 
Justice  of  the  Peace  (13th  ed.),  at  p.  973 : 
'*  The  only  questions  in  these  cases  are, 
Was  any  promise  of  favour,  or  any  menace 
or  undue  terror  made  use  of,  to  induce 
the  prisoner  to  confess  ?  and,  if  so.  Was 
the  prisoner  induced  by  snch  promise  or 
menace,  <fec.,  to  make  the  confession  at- 
tempted to  be  given  in  evidence,  or  was 
^  such  promise  or  menace  operating  on  his 
mind  when  he  made  it  ?  If  the  Jadge  be 
of  opinion  in  the  affirmative  upon  both 
these  questions,  he  will  reject  the  evi- 
dence. If,  on  the  contrary,  it  appear  to 
him  from  circumstances,  that,  although 
such  promises  or  menaces  were  holden 
out,  they  did  not  operate  upon  the  mind 
of  the  prisoner,  but  that  his  confession 
was  voluntary  notwithstanding,  and  he 
was  not  biassed  by  such  impressions  in 
making  it,  the  Judge  will  admit  the 
evidence." 

[LoBD  CoLERiDQB,  O.J. — In  the  chapter 
on  evidence  in  Bnissell  on  Grimes  (8),  which 
was  written  by  no  less  an  authority  than 
the  late  Sir  E.  V.  Williams,  I  find  it  laid 
down  that  "  a  confession,  in  order  to  be 
admissible,  must  be  free  and  voluntary — 
that  is,  must  not  be  extracted  by  any  sort 
of  threat  or  violence,  nor  obtained  by  any 
direct  or  implied  promises,  however  slight, 
nor  by  the  exertion  of  any  improper 
influence.  ...  In  determining  whether 
a  confession  be  admissible  or  not,  the 
only   proper    question    is,   whether    the 

(4)  11  Cox  C.C.  686. 
(6)  13  ibid.  23. 

(6)  10  ibid.  655. 

(7)  4;  Law  J.  Rep.  M.C.  92 ;  Law  Rep.  i  G.G.R. 
362. 

(8)  Vol.  ill.  bk.  vi  e.  ir.  p.  441. 
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inducemoDt  held  oat  to  the  prisoner  was 
calculated  to  make  his  confession  an 
nntme  one.  ...  As  to  what  shall  be 
considered  as  a  promise  or  inducement, 
saying  to  the  prisoner  that  it  would  be 
better  for  him  if  he  did  confess  is  suf- 
ficient to  exclude  the  confession."] 

The  prisoner  had  not  been  given  in 
charge  when  he  made  the  admissions. 

[Lord  Coleridge,  C.J. — Can  it  make 
any  difference  in  principle  whether  the 
prisoner  is  in  custody  or  not,  if  the  state- 
ment is  extracted  by  means  improper  in 

law?] 

/.  Mews,  in  reply. — ^It  is  immaterial 
that  the  charge  was  not  made  until  after- 
wards— The  Queen  v.  Luckhurst  (9).  It 
is  enough  if  the  threat  comes  from  one 
who  is  likely  to  prosecute. 

Lord  Coleridge,  C.J. — ^We  are  all  of 
opinion  that  this  conviction  cannot  be 
sustained.  It  is  perfectly  well  established 
by  decided  cases  that  this  statement  is 
inadmissible. 

Gonviction  quashed. 


Solicitors— The  Clerk  of  the  peace  for  the  oountj 
of  Surrey,  for  the  prosecution ;  W.  H.  FuUagar, 
for  the  prisoner. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.    1  WHITE  {a'pfellant)  v.  the  jus- 
May  21.  >     tices     of    coquetdalb   (re- 
June  3.  J      spondevts). 

Licensing  Acts  —  Death  of  Licensed 
Person  during  continuance  of  Licence — 
Expiration  of  Licence — Application  to 
Special  Sessions — 9  Oeo.  4.  c,  61.  ss,  4, 
13, 14. 

A,  dnily  licensed  under  9  Oeo,  4.  c.  61, 
intended  to  apply  for  a  renewal  of  her  Zt- 
cence  at  the  general  annuallicensing meeting 
to  he  held  hy  adjournment  on  the  2nd  of  Oc- 
tober, On  the  2bth  of  September  she  received 
notice  that  the  police  would  object  on  the 
ground  of  her  age,  and  on  the  27th  of  Sep- 
tember  she  died.    No  notice  was  or  could  he 

(9)  6  Cox  0.0.  243. 


given  by  any  person  of  application  for  a  licence 
for  the  premises  to  be  Jieard  on  the  2tid  of 
October,  and  no  licence  was  granted  to  any 
person  on  thai  day. 

No  application  was  made  at  the  next 
special  sessions  on  the  6th  of  November^ 
but  notice  having  been  duly  given  at  the 
follomng  special  sessions^  on  the  4dh  of 
December^  W.  did  apply  under  section  14 
of  9  Oeo.  4.  c.  61,  a«  assignee  of  the  heir  of 
A,  for  a  licence  in  respect  of  the  premises. 

The  Justices  refused  the  application  on 
the  ground  that  they  had  no  jurisdiction 
after  the  expiration  of  the  time  for  which 
A*s  licence  had  been  granted^  namely,  the 
10th  of  October: — Held,  on  the  authority  of 
Simpkin  v.  The  Justices  of  Birmingham 
(41  Law  J.  Rep.  M.C.  102 ;  Law  Rep.  7 
Q.B.  482)  and  Ex  parte  Todd  (47  Law  J. 
Rep.  M.C,  89  ;  Law  Rep.  3  Q.B.  D.  407), 
thai  the  Justices  were  right. 

Case  stated  under  20  &  21  Vict.  c.  43 
and  42  &  43  Vict.  c.  49.  s.  33. 

Ann  Knox,  of  Alnwick,  was  licensed  to 
sell  intoxicating  liquors  in  a  house  called 
the  "  Grapes  "  Inn,  and  her  licence  ex- 
pired on  the  10th  day  of  October,  1880. 

The  premises  had  been  licensed  for 
upwards  of  forty  years.  There  was  no 
conviction  against  the  licence. 

The  annual  licensing  meeting  for  the 
above  division  was  held  on  the  4th  of 
September  last,  but  in  consequence  of  the 
pressure  of  other  matters  no  licensing 
business  was  then  done,  and  the  meeting 
was  adjourned  until  the  18th  of  Sep- 
tember, and  from  that  day  to  the  2nd  of 
October  last.  On  the  25th  of  September 
notice  in  writing  was  given  to  Mrs.  Elnox 
by  the  superintendent  of  police  of  his 
intention  to  object  to  renewal  on  the 
ground  that  she  was,  from  age  and  want 
of  proper  assistance,  not  a  proper  person 
to  hold  a  licence,  but  this  matter  was  not 
gone  into  before  the  magistrates  because 
Mrs.  Knox  died  on  the  27th  day  of  Sep. 
tember  last.  On  the  2nd  of  October 
Messrs.  Cockbum,  brewers,  the  lessees  of 
the  licensed  premises,  without  having 
g^ven  any  notices,  which  was  impossible, 
asked  the  magistrates  if  they  could  allow 
the  licence  to  be  issued  in  their  names ; 
but  this  the  magistrates  refused  to  do, 
stating  that  they   would    only  grant  a 
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licence  to  some  one  occupying  or  being 
about  to  occupy  the  premisee. 

The  sale  of  liquors  was  carried  on  in 
the  house  until  the  expiration  of  the 
licence  on  the  10th  of  October  last,  and 
no  penalty  is  incurred  by  the  heirs,  exe- 
cntors,  administrators  or  assigns  of  any 
licensed  person  in  respect  of  such  sales 
up  to  the  next  special  sessions  (35  &  36 
Vict.  c.  94.  s.  3). 

On  the  6th  of  November  last,  which 
was  the  next  special  sessions  for  the 
transferring  of  alehouse  licences,  no  ap- 
plication was  made  respecting  the  above 
premises. 

On  the  13th  of  November  last  the  ap- 
pellant  John  White  gave  notice  that  he 
would  at  the  following  special  sessions 
for  the  transferring  of  alehouse  licences, 
on  the  4th  of  December,  1880,  make  appli- 
cation under  the  provisions  of  9  Geo.  4. 
c.  61.  8.  14,  for  a  Hcence  to  sell  intoxi- 
cating liquors  on  the  above-mentioned 
premises,  upon  the  ground  that  the  late 
tenant,  Ann  Knox,  duly  licensed,  had  died 
before  the  expiration  of  the  licence,  and 
that  Thomas  Crisp,  the  heir  of  the  said 
Ann  Knox,  had  made  over  his  interest  in 
the  occupation  and  keeping  of  such  pre- 
mises to  the  said  John  White. 

It  was  contended,  on  the  part  of  the 
appellant,  that  he  had  brought  himself 
within  the  provisions  of  the  Act ;  that 
Mrs.  Knox  died  before  the  expiration  of 
the  licence;  that  the  heir  had  assiffned 
over  his  interest  to  the  appellant  without 
delay ;  that  the  section  eave  the  Justices 
full  power  to  grant  the  licence  to  the  ap- 
pellant ;  that  such  licence  would  continue 
until  the  10th  of  October  next  after  the 
grant  of  such  licence ;  that  there  was  no 
special  session  before  the  10th  of  Oc- 
tober, 1880  ;  and  that,  by  reason  of  the  act 
of  God,  namely,  the  death  of  Mrs.  Knox,  it 
was  quite  impossible  to  give  the  necessary 
notices  before  the  10th  of  October,  1880  ; 
and  that  to  grant  a  licence  which  would 
expire  on  the  10th  of  October,  1880, 
wotdd  have  been  of  little  or  no  use,  for 
what  was  wanted  and  intended  by  the 
Act  was  to  grant  a  licence  which  would 
continue  in  the  present  case  during  the 
following  year. 
The  Justices,  however,  considered  that 
Vol.  60.— M.0. 
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after  the  decision  in  Ex  parte  Todd  (1), 
where  it  was  said  the  new  tenant  spoken  of 
in  section  14  must  come  in  during  the  con- 
tinuance of  the  licence,  they  had  no  juris- 
diction, and  that  the  power  of  granting  a 
licence  under  this  section  applied  only  to 
the  period  for  which  the  former  tenant's 
licence  would  have  lasted ;  and  that,  at 
any  rate,  as  there  was  time  to  do  so, 
the  appHcation  should  have  been  made  or 
the  notice  of  the  application  given  before 
the  expiration  of  the  old  licence.  They  also 
considered  that  the  heirs  or  executors  of 
Ann  Knox  had  not  made  over  their 
interest  in  the  occupation  and  keepine  of 
the  said  house  before  the  10th  of  Ocfcober, 
and  that  therefore  no  licence  was  in  force 
when  the  assignment  was  made  to  the 
applicant.  The  Justices  also  relied  on 
the  case  of  Svnvphvn  v.  The  Justices  of 
Birmingham  (2),  where  it  was  decided 
that  at  all  events  the  application  must  be 
made  before  the  expiration  of  the  licence, 
otherwise  it  would  be  impossible  to  know 
where  to  draw  the  line.  (See  also  the 
case  of  The  Queen  v.  Taylor  (3)  to  the 
same  effect.)  The  Justices,  therefore,  came 
to  the  conclusion  that  as  no  step  whatever 
had  been  taken  during  the  currency  of 
the  licence,  they  had  no  jurisdiction  to 
grant  the  application ;  but  on  the  applica- 
tion of  the  appellant  they  state  this  Case 
for  the  opinion  of  the  Court  as  to  whether 
they  had  jurisdiction  or  not. 

H.  Manisty  (on  May  21),  for  the  appel- 
lant.— ^As  Ann  Knox  died  on  the  27th  of 
September,  and  the  licensing  meeting 
was  on  the  2nd  of  October,  no  one  could 
apply,  because  notice  of  application  is 
necessary,  and  there  was  not  sufficient 
time  to  give  it — section  40  of  85  A  36 
Vict.  c.  94.  The  appellant  might  there- 
fore go  to  the  special  sessions — The  Qiueen 
V.  The  Justices  of  Middlesex  (4). 

This  application  was  for  a  new  licence, 
and  could  be  granted  under  section  14  of 

(1)  47  Law  J.  Bep.  M.G.  89 ;  Law  Hep.  8  Q.B. 
D.  407. 

(2)  41  Law  J.  Bep.  M.O.  102;  Law  Bep.  7 
aB.  482. 

(3)  42  Law  J.  Bep.  M.C.  13;  Law  Bep.  7  Q.B. 
487. 

(4)  40  Law  J.  Bep.  M.C.  184 ;  Law  Bep.  6 
Q.B.  781. 
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the  9  Geo.  4.  c.  61,  which  contemplates 
something  different  being  granted  from 
the  old  licence,  and  is  not  limited  to  mere 
transfers  of  existing  licences.  When 
granted  it  is  to  be  in  force  till  the  next 
general  annaal  licensing  meeting.  It  is 
tme  that  if  immediately  on  the  death  of 
Ann  Knox  her  heirs  had  given  the  twenty- 
one  days'  notice,  which  wonld  have  expired 
about  the  19th  of  October,  they  wonld 
have  been  in  time  for  application  to  be 
made  at  the  special  sessions  on  the  6th 
of  November.  The  failure  to  do  this  did 
not  oust  the  jurisdiction,  if  there  was 
jurisdiction  at  all  after  the  10th  of 
October. 

[FiBLD,  J. — Can  you  distinguish  the 
case  from  Simpkin  v.  The  Justices  of  Bir^ 
mingham  (2),  and  Ex  parte  Todd  (1)?] 

In  the  former  case  the  decision  was 
only  that  the  removal  must  be  before  the 
expiration  of  the  licence.  Here  the  death 
which  gave  title  to  the  heir  under  section 
14  occurred  on  the  27th  of  September. 
The  licence  was  determined  by  death 
before  its  expiration.  Then  if,  as  here, 
there  was  no  time  to  apply  for  a  new 
licence  in  the  interval,  the  bcence  would 
be  gone  for  a  whole  year. 

[BowEN,  J.— In  Todd's  Oase  (1)  it  is 
said  that  there  is  a  hardship  which  the 
Act  does  not  remove.] 

That  case  could  have  been  decided  upon 
the  authority  of  Simpkin  v.  The  Justices  of 
Birmingham  (2)  alone,  and  the  observa- 
tions  of  Gockbum,  L.G.J.,  were  not  really 
necessary  for  the  decision. 

No  counsel  appeared  for  the  Justices. 

Our.  adv.  vuU, 

The  judgment  of  the  Gourt  (5)  was  (on 
June  3)  delivered  by 

Field,  J. — This  was  a  Special  Gase 
stated  by  Justices.  The  question  for  our 
decision  arose  in  the  following  way :  The 
appellant  White  applied  to  the  Justices  of 
the  Eastern  Division  of  Goquetdale,  in 
Northumberland,  under  somewhat  peon- 
liar  circumstances,  for  a  licence.  Ann 
Knox  in  September,  1880,  was  the  holder 
of  a  licence  for  a  public-house,  which 
licence  would,  according  to  the  general 

(6)  Field,  J.,  and  Bowen,  J. 


law  regulating  the  duration  of  lioences, 
expire  on  the  10th  of  October  following. 
The  inspector  of  police  had  intimated  to 
her  that  he  thought  that  she  was  too  old 
and  infirm  for  it  to  be  proper  that  her 
licence  should  be  renewed  by  the  Justices, 
and  that  he  must  make  a  report  to  that 
effect  at  the  licensing  meeting,  which,  by 
adjournment,  was  fixed  to  be  held  on  the 
2nd  of  October. 

On  the  27th  of  September,  however, 
she  died ;  and  thus  her  licence  was  deter- 
mined before  its  expiration.  On  the 
general  licensing  day,  the  2nd  of  October, 
no  application  was  made  except  one  by 
the  brawers  for  a  licence,  which  obviously 
could  be  of  no  avail  as  they  were  not 
going  to  be  occupiers  of  the  house.  At 
the  next  licensing  special  sessions  on  the 
6th  of  November  no  application  was' 
made,  but  on  the  14th  of  November  the 
appellant  gave  notice  that  he  would  at 
the  next  special  sessions  apply  for  a 
licence,  alleging  himself  to  be  the  repre- 
sentative of  the  heir  of  Ann  E[nox.  He 
accordingly  applied,  but  the  Justices  re- 
fused on  the  ground  that  the  application 
having  been  made  after  the  10th  of 
October,  they  had  no  power  to  grant  it, 
acting,  as  they  said,  and  I  think  rightly 
acting,  on  Ex  parte  Todd  (1).  The  way 
in  which  the  application  was  framed 
made  the  question  turn  on  the  4th  and  14th 
sections  of  9  Geo.  4.  c.  61. 

By  the  4th  section  of  that  Act  the  Jus- 
tices are  to  appoint  not  less  than  four  nor 
more  than  eight  special  sessions  to  be 
holden  in  the  division  or  place  for  which 
each  such  meeting  shall  be  holden  in  the 
year  ensning  the  general  annual  licensing 
meeting,  at  which  special  sessions  it  shall 
be  lawful  for  the  Justices  to  license  snch 
persons  intending  to  keep  inns,  theretofore 
kept  by  other  persons  being  about  to  re- 
move from  such  inns,  as  they  (the  Justices) 
shall  deem  fit  and  proper  persons  to  be 
licensed.  Then  section  13  says eveiy  licenoe 
which  shall  be  granted  under  the  authority 
of  this  Act  shall  be  in  force  from  the  10th 
of  October  after  the  granting  thereof  for 
one  whole  year,  and  no  longer.  It  is  ob- 
vious, therefore,  that  every  licence  granted 
under  section  4  or  section  14  can  only  be 
granted  for  the  special  statutory  period — 
that  is,  from  the  10th  of  October  after 
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the  granting  thereof  for  one  whole  year, 
and  no  longer.  Therefore,  if  granted  on 
the  10th  of  October,  the  licence  wonld  be 
for  one  whole  year  exactly,  and  if  granted 
after  the  10th  of  October  it  wonld  be  in 
terms  for  one  year,  bnt  it  wonld  end  on 
the  next  10th  of  October,  as  it  is  essential 
that  it  shonld  be  for  one  year,  and  no 
longer.  Then  section  14  says  that  if  any 
person  dnly  licensed  shall,  before  the  ex. 
piration  of  snch  licence,  die,  it  shall  be 
lawful  for  the  Justices  at  special  sessions 
to  mmt  to  the  heirs,  executors  or 
administrators  of  the  person  so  dying,  or 
to  any  person  to  whom  such  heirs,  exe« 
ontors  or  administrators  shall  have  bona 
fide  conveyed  their  interest  in  the  occu- 
pation or  keeping  of  such  house,  a  licence : 
provided  that  such  licence  shall  continue 
m  force  only  from  the  day  on  which  it 
shall  be  granted  until  the  10th  of  October 
then  next  ensuing. 

It  is  clear  from  the  decision  in  Simpkin 
y.  The  Juatiees  of  Birmingham  (2),  that  in 
order  for  the  Justices  to  have  jurisdiction 
under  section  14  it  is  essential  that  at  the 
time  when  the  title  of  the  applicant  was 
created,  under  which  he  seeks  to  have  a 
licence,  the  person  to  whom  he  succeeds 
must  be  a  licensed  person  in  the  s^ise  of 
holding  an  unexpired  licence. 

In  ^mpkin's  vase  (2)  the  former  tenant 
remained  in  occupation  after  the  10th  of 
October,  so  that  at  the  time  of  his  re- 
moval he  was  not  a  duly  licensed  person, 
the  licence  having  then  expired,  and 
the  title  of  Simpkin,  therefore,  had  not 
accrued  before  the  expiration  of  the 
licence.  Then  in  JBx  parte  Todd  (I)  the 
principle  was  carried  a  little  further.  The 
hcts  were  pectdiar.  It  was  a  case  of  a 
licensed  person  giving  up  possession 
before  the  expiration  of  the  licence  and  a 
series  of  new  tenants  coming  in,  the  ap- 
plicant doing  so  after  the  10th  of  October, 
when  the  licence  had  expired. 

The  Judges  in  that  case  held  the  true 
meaning  of  the  section  to  be  that  which 
I  had  argued  in  Simpkin  v.  The  JuaUcee 
of  Birmingham  (2)  that  it  was.  There 
was  a  ffeneral  intention  on  the  part 
of  the  Jjegislature  to  have  one  period 
throughout  the  country  from  which 
houses  were  to  be  licensed ;  and  that  was 
from  the  10th  of  October  in  each  year. 
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But  it  seemed  that  there  might  be  an 
injustice  done  in  keeping  a  house  un- 
licensed for  any  length  of  time  bv  reason 
of  the  death  or  bankruptcy  of  the  occu- 
pier during  the  year ;  and  so  the  Legis- 
lature provided  for  a  series  of  events, 
upon  which  such  an  injustice  might  arise, 
and  the  Justices  aro  directed  to  hold 
special  sessions  at  which,  if  any  of  the 
events  happened  by  which  the  licence 
would  be  determined  before  its  expira- 
tion,  the  hardship  might  be  met  by  the 
Justices  granting  licences  till  the  10th  of 
October  following  and  no  further. 

In  JBx  paHe  Todd  (1)  an  interpretation 
was  put  upon  section  14,  and  I  cannot  do 
better  than  read  the  judgment  of  the  late 
Lord  Chief  Justice.  He  says,  "  I  enter- 
tain no  doubt  whatever  that  the  purpose 
of  section  14  was  to  keep  alive  existing 
licences  which  had  not  run  out  by  effluxion 
of  time,  where,  owing  to  the  death  or 
bankruptcy  of  the  tenant,  the  premises 
had  become  unoccupied,  and  so  the  licence 
useless.  But  I  think  that  by  providing 
for  the  special  cases  to  which  section  14 
immediately  refers,  it  was  not  intended  to 
interfere  with  the  general  rule  as  to  the 
expiration  of  licences.  .  .  .  The  appli- 
cation must  be  during  the  pendency  and 
currency  of  the  period  for  which  the  old 
licence  was  in  force.  That  period  had 
expired  before  the  application  was  made, 
and  I  am  of  opinion  that  the  Justices  had 
no  jurisdiction."  Mr.  Justice  Manisty 
expresses  the  same  opinion  in  the  same 
clear  language,  and  I  agree  with  him  in 
thinking  that  Simpkin  v.  The  Jtuticee  of 
Bmnvngham  (2)  was  conclusive  of  the 
point.  I  think,  too,  that  the  Justices  in 
the  present  case  were  right  in  saying  that 
th^  were  bound  by  those  decisions. 

There  is  at  the  same  time  an  apparent 
injustice  in  depriving  a  house  of  its 
vslue  as  a  licensed  house,  when  it  is 
difficult  to  say  that  the  loss  has  arisen 
from  the  omission  of  any  Act  by  which 
the  licence  might  have  been  preserved, 
but  it  is  one  of  those  cases  of  hardship 
for  which  the  Legislature  has  not  pro- 
vided. I  cannot  irnkke  the  law,  bnt  must 
deal  with  it  as  it  has  been  judicially 
elucidated. 

There  is  one  case  which  is  seemingly  at 
first  sight  rather  in  &your  of  the  appel- 
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iBitkt—The  Queen  v.  The  Justices  of  Mid- 
dlesex  (4).  It  is  not,  however,  really  bo 
when  closely  examined,  and  if  it  were  it 
mast  be  taken  to  be  overmled  by  the 
later  eases.  I  only  mention  it  to  shew 
that  it  has  not  escaped  notice ;  but  the 
present  point  was  not  raised  or  argued  in 
it,  and  the  judgment  does  not  proceed  on 
that  ground. 

I  therefore  hold  that  the  Justices  were 
quite  right,  and  that  they  had  no  jurisdic- 
tion to  grant  the  licence,  and  in  this 
judgment  my  brother  Bo  wen  concurs. 

Appeal  dismissed. 


Solicitora — Sham,  Orossman,  Grossman  &  Pri- 
chard,  agonts  forMiddlemas,  Alnwick,  for  appli- 
cant. 


[IN  THE  QUEEN'S  BENGH  DIVISION.] 

1881.      1        TATLOE  (appellant)  v, 
June  23.  j         boqbrs  (respondent). 

Wild  Birds  Protection  Act,  1880  (43 
^  44  Vict  c.  36),  s,  3 — Foreign  Bird — 
Exemption  from  Penalties, 

The  Wild  Birds  Protection  Act,  1880, 
8,  3,  imposes  a  penalty  on  any  person  wJho 
shaU  shoot  or  take  mid  birds  between  the 
Ist  of  March  and  the  \st  of  August,  or  who 
^^  shall  expose  or  offer  for  sale,  or  shall 
have  in  his  control  or  possession  after  the 
ISth  day  of  March,  any  wild  bird  recently 
hilled  or  taJcen,  ,  .  .  wUess  such  person 
shall  prove  that  the  said  wild  bird  was 
either  hilled  or  taken,  or  bought  or  received, 
during  the  period  in  which  such  wHd  bird 
could  be  legally  killed  or  taken,  or  from 
some  person  residing  out  of  the  United 
Kingdom,** 

The  appellant,  a  poulterer,  was  sum- 
moned, under  section  3,  for  having  in  his 
possession  and  eoBposingfar  sale  some  wild 
birds,  on  the  18th  of  March,  1881.  Re 
proved  that  he  had  bought  them  from  8,, 
a  salesman  in  LeadenhaU  Market,  who  had 


bought  and  received  them  from  a  person  re* 
siding  out  of  the  United  Kingdom : — 

Held,  that  the  appellant  had  not  brought 
himself  within  the  exemption  cla/use,  which 
contemplated  a  direct  purchase  or  receipt 
from  a  person  residing  out  of  the  United 
Kingdom. 

Case  stated  by  a  Metropolitan  police 
magistrate. 

The  appellant  was  convicted  upon  on 
information  preferred  by  the  respondent 
against  the  appellant,  charging  him  with 
having  in  his  possession  and  exposing 
for  sale  certain  wild  birds,  upon  the  15th 
of  March,  1881,  contrary  to  43  d?  44 
Vict.  c.  35.  s.  3  (1). 

On  the  18th  of  March,  1881,  the  re- 
spondent saw  hanging  in  the  shop  of  the 
appellant,  a  poulterer,  of  little  Pulteney 
Street,  fifty  wild  ducks  exposed  for  sale, 
and  was  told  by  the  appellant  that  they 
were  Dutch  and  not  British  birds,  and 
that  they  had  been  bought  from  one 
Sprigens,  a  salesman  in  LeadenhaU  Mar- 
ket. 

The  appellant  proved  that  he  had 
bought  them  from  Sprigens,  and  Spri^^na 
proved  that  he  had  bought  and  received 
them  from  one  Jacob  Brand,  a  decder,  in 
Holland,  from  whence  they  had  been  con- 
signed  to  him  (Sprigens). 

On  the  part  of  uie  appellant  it  was 
contended  that  these  birds  were  bought 
and  received  from  some  person  residing 
out  of  the  United  Kingdom. 

On  the  part  of  the  respondent  it  was 
contended  that  these  birds  were  not  so 
received  by  the  appellant,  but  were  bought 
and  received  by  him  from  Sprigens  within 
the  United  Kingdom. 

(1)  Bj  the  Wild  Biids  Protection  Act,  1880 
(43  &  44  Vict  c.  35),  s.  3,  it  is  enacted  that  any 
person  who,  between  the  1st  day  of  March  and 
the  1st  day  of  August,  in  any  year  after  the  mass- 
ing of  this  Act,  shall  knowingly  and  wilftdly  snoot, 
&e.,  any  wild  bird,  or  "  shall  expose  or  offer  for  sale, 
or  shall  have  in  his  control  or  possession,  after  the 
15th  day  of  March,  any  wild  bird  recently  killed 
or  taken,  shell,  on  conTiction  of  any  such  oflfenoe," 
be  liable  to  certain  penalties  in  addition  to  the 
costs,  "  unless  tneh  person  shaU  prove  that  the 
said  wild  bird  was  either  killed  or  taken,  or  bon^t 
or  received,  dorinff  the  period  in  which  such  wud 
bird  could  be  legs&y  killed  or  taken,  or  horn  some 
person  residing  out  of  the  United  Kingdom.** 
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The  magistrate  decided  that  the  sale 
by  Spngens  to  the  appellant  did  not 
oome  within  the  exception  contained  in 
the  3rd  section  of  the  Act,  and  fined  the 
appellant  twenty  shillings  and  costs. 

The  question  for  the  opinion  of  the 
Court  was,  whether,  npon  tae  above  facts, 
the  appellant  was  rightly  convicted. 

Petheram  (Littleton  with  him),  for  the 
appellant. — This  conviction  was  wrong, 
inasmuch  as  the  appellant  proved  facts 
which    duly   exempted    him    from    any 
TOualiy.      The  Act  of  1872   (35  &  36 
Vict.  c.  78)  contained  a  clause  protect- 
ing persons  in  the  case  of  birds  "  bought 
or  received  from  some  person  or  persons 
residing"  out  of  the   United  Kingdom 
—see  35  A  36  Vict.  c.  78.  s.  2.    Then 
came  the  Wild  Fowl  Preservation  Act, 
1876  (39  A  40  Vict.  o.  29),  which  con- 
tained no  such  exemption,  and,  accord- 
ingly, under  this  statute,  it  was  decided 
that  it  was  no  defence  to  shew  that  the 
bird  had  been  imported  from  abroad — 
see  Whiiekead  v.  SmUhffrs  (2).    In  1880 
the  Act  (43  A  44  Vict.  c.  35)   under 
which  the  appellant  was  convicted  was 
passed,  in  which  the  words  contained  in 
the  original  Act   (35  &  36  Vict.  c.  78) 
were  re-inserted.   The  latter  statute,  it  is 
contended,  permits  the  sale  of  any  wild 
birds  at  any  time  of  the  year,  if  the  ven- 
dor can  prove  that  such  birds  were  bought 
or  received  from  abroad,  and  was  intended 
to  do  away  with  the  restriction  on  the 
sale  of  foreign  birds  imposed  by  the  Act 
of  1876.     When  the  fact  has  once  been 
proved    of   the  purchase  from    abroad 
having  been  made,  b31  subsequent  deal- 
ings herewith  are  protected  by  the  sta- 
tute.    The  object  of  the  3rd  section  was 
to  give  the  public  the  opportunity  of  ob- 
taining a  share  of  the  immense  quanti- 
ties of  wild  fowl  that  are  killed  abroad 
after  close  time  in  England.     If  the  ma- 
gistrate has  rightly  construed  the  statute, 
then  the  exemption  clause  is  absolutely 
useless,  because  ''having  in  possession" 
any  birds  after  the  15th  of  March  is 
equally  an  offence ;  and,  therefore,  every 
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private  person  who  has  in  his  possession 
any  of  these  birds  is  liable,  unless  he  can 
prove  that  he,  individually,  got  the  birds 
from  abroad. 

WilUs  Bund,  for  the  respondent,  was 
not  called  upon  to  argue. 

LoBB  GOLEBiDQB,  G.J. — I  am  of  opinion 
that  this  conviction  was  right,  and  must 
be  affirmed.  The  words  of  the  statute 
are  not  absolutely  free  from  doubt,  but, 
on  the  whole,  I  think  they  mean  a  direct 
purchase  or  receipt  from  a  person  out  of 
the  United  Kingdom.  I  cannot  under- 
stand how  the  word  ''  received  "  can  be 
adequately  satisfied  without  a  direct  re- 
ceipt. The  receipt  itself  must  clearly  be 
from  a  person  out  of  the  United  King- 
dom, and  if  there  must  be  a  receipt,  I  do 
not  understand  how  there  can  be  a  re- 
ceipt except  a  direct  receipt ;  and  if  the 
bird  must  be  received  from  a  person  out 
of  the  United  Elingdom,  it  seems  to  me 
to  follow,  that,  taking  the  words ''  bought 
or  received,"  the  word  "  bought "  must 
receive  the  same  interpretation,  and  that 
there  must  accordingly  be  a  direct  pur- 
chase  from  a  person  residing  out  of  the 
United  Kingdom.  Any  other  interpre- 
tation of  the  exemption  clause  would 
obviously  open  the  door  to  all  those 
frauds  pointed  out  by  the  Common  Pleas 
in  the  case  which  has  been  referred  to. 

Makistt,  J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons.  The  words 
''  bought  or  received  "  at  first  sight  seem 
somewhat  ambiguous  ;  but  I  take  it  the 
meaning  of  the  proviso  is,  that  there 
must  be  a  direct  receipt  or  buying. 

Oonvidion  affirmed. 


Solidtora — R.  &  E.  Bastard,  for  appellant;  Alfired 
Leslie,  for  respondent. 


(3)  46  Lkw  J.  Rep.  M.C.  234 ;  Law  Bep.  2  C^. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

THB  SCHOOL  BOARD  FOB  LONDON 

(appellarUs)  v.  JACKSON  (re- 
spondent). 


1881 
June  21 


Elementary  Education  Act,  1870  (33  ^ 
34  VtcL  c.  76),  8.  3 — Absence  of  Child  from 
School — Residence  apart  from  Parent — 
IdahUiiy  of  Parent. 

The  respondent^  a  toidow,  was  summoned 
for  negleeHng^  as  a  parent,  to  comply  with 
an  order  to  send  her  child  to  a  certified 
efficient  school.  She  pleaded  poverty,  amd 
that,  being  quite  unable  to  maintain  the 
chUd,  she  had  sent  her  to  an  aunt  ai 
Fidham,  The  respondent  also  stated  that 
the  child  was  sometimes  sent  to  stay  with 
amother  aunt.  The  magistrate  dismissed 
the  summons  on  the  ground  that  it  was  not 
proved  thai  the  child  was  residing  with 
and  wilder  the  control  of  the  respondent, 
and  that  2^^  34  Vict  c.  75.  s.  3,  by  which 
the  term  "  parent "  includes  '*  every  person 
who  is  liable  to  maintain,  or  has  the  actual 
custody  of  any  child,'*  contemplates  that  the 
liability  should  be  with  the  person  who  had 
the  actual  oustody  of  the  child: — Held, 
that  the  magistrate  was  wrong^  and  that 
upon  the  above  facte  the  responderU  was 
liahle  to  be  eowcicted, 

QasBre,  what  would  be  the  effect,  if 
proved,  of  a  permanent  residence  of  a  child 
Of  art  from  the  parent  ? 

Case  stated  by  JnstioeB  nnder  20  &  21 
Viot.  c.  43. 

On  the  16th  of  Jane,  1880,  the  magis- 
trates made  an  order  requiring  Caroline 
Jackson  to  cause  her  child  to  attend  the 
Board  School  in  Hanan  Street,  Islington, 
a  certified  efficient  school. 

On  the  3rd  of  November,  1880,  a  sum- 
mons was  applied  for  against  the  mother 
for  neglecting  without  reasonable  excuse 
to  comply  wiUi  the  order.  The  defendant 
appeared  and  pleaded  that  she  was  very 
poor,  that  her  daughter  was  between 
thirteen  and  fourteen,  and  that  being 
quite  unable  to  maintain  her  child  she 
had  sent  her  to  an  aunt  at  Fulham.  She 
also  stated  that  the  child  went  sometimes 
to  stay  with  another  aunt.  The  magis- 
trate dismissed  the  summons  on  the 
ground  that  it  was  not  proved  that  the 
child  was  residing  with  and  binder  the 


control  of  the  respondent,  her  mother. 
He  was  of  opinion  that  section  3,  defining 
*'  parent,"  did  not  contemplate  that  both 
the  parent  and  the  person  having  the 
actual  castody  of  the  child  should  be 
simultaneously  liable  to  be  convicted, 
and  that  the  primary  liability  was  with 
the  person  who  had  the  actual  custody  of 
the  chUd  (1). 

Jewne,  for  the  appellant. — The  magis- 
trate was  wrong  in  dismissing  this  sum- 
mons. The  respondent  is  liable  to  main- 
tain and  has  the  right  to  the  custody  of 
the  child.  She  was  bound  to  oltey  the 
order,  and  could  not  discharge  herself 
from  the  obligation  by  permitting  the 
child  to  leave  her  house.  The  child's 
aunt  could  not  have  been  summoned  for 
disobedience  to  an  order  made  upon  some- 
body else.  The  definition  of  the  word 
"  parent,"  while  it  includes  every  person 
who  has  the  actual  custody  of  the  child, 
does  not  exclude  the  widowed  mother, 
who  is  liable  to  maintain,  and  has  the 
right  to  the  custody  of  the  child. 

Nobody  appeared  for  the  respondent. 

Lord  Golebidqb,  G.J. — ^In  my  judgment 
the  magistrate  came  to  a  wrong  conclu- 
sion in  this  case.  I  do  not  propose  to 
discuss  how  the  matter  might  have  stood 
under  other  circumstances;  the  only 
question  for  decision  is  whether,  upon 
the  facts  as  stated,  the  mother  of  this  child 
was  the  "  parent "  within  the  meaning  of 
the  interpretation  clause  of  the  Act  of 
1870,  and,  as  such,  liable  to  be  convicted 
by  the  magistrate.  The  Education  Act 
was  passed  for  the  purpose  of  securing 
education  to  every  child,  and  the  statute 
intended  to  fix  the  responsibility  on  cer- 
tain definite  persons.  Prima,  facie  the 
onus  is  cast  upon  the  parent;  but  the 
clause  interpreting  the  word  "  parent " 
is  so  framed  as  to  relieve  in  certsun  cases 
the  father  and  mother  from  seeing  to  the 
education  of  a  child,  and  to  fix  the  re- 
sponsibility on  another  or  other  persons. 
But  this  certainly  is  not  such  a  case,  and 
I  entertain  no  doubt  that  the  mother 

(1)  By  the  Elementazy  Edacation  Act,  1870 
(88  &  84  Viot  c.  76),  s.  8,  "  The  teim  *  parent ' 
indndes  g^oaidiftn  and  every  penon  who  is  liable 
to  mainfjiin  or  has  the  actoid  castody  of  any  child." 
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is  the  '*  parent "  within  the  interpretation 
clause,  and  ought  therefore  to  be  con- 
yieted  for  the  offence  charged  in  the 
Bommons.  The  £BMst  that  the  word 
**  parent  '*  indades  other  persons  besides 
the  father  and  mother  does  not  appear  to 
me  to  prevent  its  being  applied  in  its 
natoral  and  obvions  sense  when  there  is  a 
parent  capable  of  having  such  an  order 
made  upon  her.  The  case  mast  therefore 
be  remitted  to  the  Justices. 

Pollock,  B. — ^I  am  of  the  same  opinion, 
and  upon  the  same  grounds.  The  Act  of 
1876  (39  &  40  Vict.  c.  79),  s.  11,  dearly  im- 
poses  a  primary  and  affirmative  duty  upon 
the  parent  of  a  child,  and  in  this  case  the 
respondent,  as  the  mother  of  the  child,  was 
summoned  for  disobedience  to  an  order 
made  upon  her  as  a  parent.  The  latter 
part  of  the  11th  section  defines  what 
shall  be  considered  a  reasonable  excuse 
for  a  child  not  attending  a  public  ele- 
mentary school,  but  no  such  excuse  can 
be  pleaded  here.  All  that  is  stated  here 
is  that  the  child  sometimes  went  to  stay 
with  one  or  more  aunts,  which  clearly 
does  not  relieve  the  mother  from  the  ob- 
ligation imposed  by  the  statute.  There 
are  no  materials  here  for  raising  the 
question  what  would  be  the  position  of 
affairs  in  oases  where  proof  is  given  of  a 
permanent  residence  apart  from  the 
parent.  I  express  no  opinion  what  my 
judgment  would  be  in  such  a  case  as  that, 
which  is  not  raised  here.  The  fact  that 
under  the  interpretation  of  the  word 
'*  parent "  others  are  included  besides  the 
fiiiher  and  mother  cannot  avail  or  relieve 
the  mother  under  circumstances  such  as 
these.  Accordingly,  1  think  that  the 
magistrate  came  to  a  wrong  conclusion. 

MAirasTY,  J. — 1  concur.  I  desire  to  base 
my  judgment  upon  the  particular  facts  of 
the  case,  and  give  no  opinion  which  way 
1  should  decide  had  it  been  proved,  for 
instance,  that  the  child  had  been  living 
with  a  wealthy  relative  who  had  the  per- 
manent custody  of  her. 

Cobb  remitted. 

SoUdtoxs — Oedge,  Eirby,  Millett  &  Mono,  for 

sppeilanta. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.        1         EAMSDEN  V.  TEATES  AND 

March  28.  j  another. 

General  Highway  Act  (5^6  WUl  4 
c.  50.  8,  54) — ^^  Search  for y  dig  and  get 
in  or  through " — "  Avenue  to  dwelling^ 
house  " — Licence  to  get  MateriaJe  for  re- 
pair  of  Highway, 

The  exception  in  section  54  o/  5  4*  6 
WiU,  4.  c.  50  does  not  extend  to  carrying 
materials  along  a/n  avenue^  but  is  confined 
to  getting  mcU&ricds  in  an  avenue. 

This  was  an  appeal  by  way  of  Oase 
stated  by  Justices  for  the  county  of 
Sussex  against  a  licence  granted  to  the 
respondents  at  a  special  sessions  for 
highways  held  at  Horsham  for  the  di- 
vision of  Bramber  in  that  county,  to  get 
and  carry  away  materials  for  the  repair 
of  the  highways  in  the  parish,  out  of  a 
meadow  <»lled  the  Bam  Field,  occupied 
by  the  appellant.  It  was  proved  that 
the  materials,  after  having  bcNsn  obtained 
in  the  said  Barn  Field,  would  require  to 
be  carried  along  an  avenue  leading  from 
the  appellant's  house  to  the  highway, 
and  this,  the  appellant  contended,  would 
amount  to  a  search  for,  digging  and 
getting  materials  in  or  through  an  avenue 
to  a  house,  which  is  prohibited  by  the 
exception  in  the  54th  section  of  the 
General  Highway  Act. 

Dodd,  for  the  appellant. — ^The  true 
construction  of  the  section  is,  that  a 
licence  cannot  be  granted  to  carry  ma- 
terials through  any  of  the  places  men- 
tioned in  the  exceptions  in  the  section. 
''  Gtet "  refers  to  carrring  as  well  as  to 
digging.  ''  Qetting  through  "  can  only 
mean  carrying  through.  The  Bam  Field 
is  a  paddock  within  the  meaning  of  the 
exceptions,  and  therefore  materials  can- 
not be  got  in  it. 

(jfore,  for  the  respondents. — "Gtet" 
means  *'  win,'*  and  has  no  reference  to 
carrying  away,  which  is  provided  for  far- 
ther on  in  the  section.  The  carrying 
away  is  not  dealt  with  except  as  to  the 
amount  of  materials  that  may  be  taken. 
"  Through  "  is  not  to  be  raad  with  "  get^" 
but  with  '*  search  far." 
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LiNDLET,  J. — ^In  my  opinion  the  re- 
spondents are  right  and  the  appellant  is 
wrong.  The  question  tarns  upon  the 
true  constmction  of  the  54th  section  of 
the  £[ighwajB  Act  (5  &  6  Will.  4e,  c. 
50).  The  appellant's  points,  now,  are 
two.  He  says  that  the  place  in  ques- 
tion— ^which  is  called  the  Bam  Field — is 
a  paddock,  in  which  these  materials  can- 
not be  got.  The  answer  to  that  is  this : 
that  point  has  never  been  taken  at  all ; 
it  is  not  disputed,  and  it  has  never  been 
before  the  magistrates.  I  say  no  more 
about  that.  Whether  it  is  a  paddock  or 
not  I  do  not  know.  It  has  not  been 
stat<ed  in  the  affidavit  which  has  been 
put  in  by  the  appellant. 

The  next  point  i%.that  these  materials, 
although  got  in  this  Bam  Field,  have  to 
be  got  through — ^that  is  to  say,  carried 
away  along — a  certain  road,  which  is  an 
avenue.  I  will  assume  that  it  is  an 
avenue.  If  that  were  material,  the  case 
would  have  to  go  back,  because  we  can- 
not decide  that  by  looking  at  the  map  at 
all.  Assuming  it  is  an  avenue,  we  then 
oome  to  this,  which  is  the  only  question 
of  law  which  presents  any  difficulty — 
whether  carrying  the  materials  got  in 
the  Barn  Field  along  that  avenue,  or  part 
of  it,  is  a  getting  of  the  materials 
through  the  avenue  as  contended  for  by 
Mr.  Dodd. 

That  question  turns  on  the  true  oon- 
struction  of  the  section.  Section  54 
points  to  three  things :  it  first  of  all 
points  to  getting  the  materials ;  secondly, 
it  points  to  carrying  away  the  materials ; 
and  thirdly,  it  points  to  compensation 
for  the  getting  and  carrying  away.  The 
first  part,  which  is  oonoemed  with,  and 
provides  for,  the  getting,  uses  this  lan- 
guage :  **  It  shall  be  lawful,'*  and  so  on, 
"  for  the  surveyor  to  search  for,  dig  and 
get  materials  m  or  through  any  of  the 
several  or  enclosed  lands  or  grounds  of 
any  person  whomsoever,  such  l%nds  or 
grounds  not  being  a  garden  avenue  to  a 
house,  lodge,  park,  paddock  or  enclosed 
plantation,^'  and  so  on.  Now  the  ques- 
tion is,  whether  getting  the  materials  in 
one  place,  and  carrying  them  along  the 
road,  is  getting  them  uirough  that  road. 
It  appears  to  me  it  is  not.  What  exactly 
it  meaiiB  in  oonneotion  with  the  words 


"search  for,  dig  and  get,"  is  a  little 
obscure.  You  may  search  for  them  in  or 
through.  I  do  not  think  you  want  the 
word  "through"  if  you  have  the  word 
"  search  "  in  ;  neither  do  you  want  it  for 
digging ;  neither  do  you  want  it  for  get- 
ting. It  appears  to  me  to  point  to  this 
kind  of  thing — a  searching  and  getting. 
These  materials  are  stones ;  they  may  be 
picked  up,  for  anything  I  know,  on  the 
surface ;  but  you  may  have  to  search  for 
them,  and  get  them,  and  search  for 
them  in  and  through,  and  get  them  in 
and  through,  in  that  sense.  It  is  evident 
to  my  mind  that  these  words  do  not  in- 
clude carrying  away.  That  is  provided 
for  in  the  next  part  of  the  clause,  which 
runs  thus :  "  To  take  " — ^that  is  to  say,  it 
shall  be  lawful  for  the  surveyor  to  search 
for,  dig  and  get  materials— and  then  it 
runs  on  :  "  Ajad  to  take  and  carry  away 
so  much  of  the  material  as  by  the  dis« 
cretion  of  the  surveyor  shall  be  thought 
necessary  to  be  employed  in  the  amend- 
ment of  the  highways."  There  the  lan- 
guage is  to  take  and  carry  away,  and 
that  is  contrasted  with  the  previous 
words,  whatever  they  mean — "  search  for, 
dig  and  get  materials."  Then  the  com- 
pensation clause  also  uses  the  same  con- 
trast: "The  surveyor  making  satis&c- 
tion  for  the  materials  which  may  be  got 
or  taken  away,  and  also  for  the  danu^ 
done  to  such  lands  or  grounds  by  the 
getting  and  carrying  away,"  and  so  on. 
It  appears  to  me  on  the  true  construc- 
tion, assuming  this  is  an  avenue,  these 
materials  are  not  being  searched  for,  dug 
and  got  in  or  through  that  avenue.  They 
are  carried  away  (that  is  admitted)  along 
the  avenue,  or  part  of  it.  That  appears 
to  me  to  be  one  of  the  things  contem- 
plated by  the  Act  of  Parliament.  The 
appeal  must  therefore  be  dismissed. 
Mathew,  J.,  concurred. 

Judgment  for  respondenis. 

Solicitors— Speechley,  Mnmford  &  Go.,  agents  for 
1*.  Bedfoid,  Honbam,  for  appellant ;  £.  W.  ft 
R.  C.  Mote,  agents  for  J.  F.  A  .Ootching,  Horsham, 
for  respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881       1 

J  27       I        ^^^^^^  ^'  BICHASDSON. 

Elementary  Education  Acts^  1870  atid 
1876 — '*  Catuing  chUdren  to  attend  school " 
— Attending  vnthoiU  Fee  —  By-laws  of 
School  Board. 

A  parerU  who  sends  his  chUd  to  a  hoard 
school  to  request  admission  cmd  instruction, 
hut  without  the  school  fees,  does  not  "  cause 
his  chUd  to  attend  school "  within  the  mean- 
ing  of  a  hy-law  of  a  school  hoard  requiring 
such  attendance,  or  within  the  meaning  of  the 
Elementary  Education  Acts,  The  school 
hoard  may  proceed  against  the  parent  for  a/n 
offence  against  the  hy-law,  and  are  not  hound 
to  proceed  for  an  offence  against  the  Act 

Richardson  v.  Saanders  {Ante,  p.  65) 
overruled. 

Case  stated  under  42  A;  43  Vict.  c.  49. 
8.  33,  in  the  matter  of  an  information 
preferred  by  the  appellant  on  behalf  of 
the  School  Board  of  Belgrave,  Leicester, 
under  by-laws  made  nnder  the  Elementary 
Edncatdon  Act,  1870  (33  &  34  Vict.  c. 
75),  as  amended  by  the  Elementary  Edu- 
cation Act,  1876  (39  &  40  Vict.  c.  79). 
The  information  charged  that  the  re- 
spondent being,  on  the  Ist  of  March, 
1881,  the  parent  of  a  child,  aged  seven 
years,  residing  ^^thin  the  parish  of  Bel- 
graye,  and  subject  to  the  provisions  of 
the  Mementary  Education  Acts,  wilfully 
did  not  cause  the  child  to  attend  school 
as  required  by  the  by-laws. 

The  by-laws  of  the  Belgrave  School 
Board  provide  as  follows  :  *'  The  parent 
of  every  child  not  less  than  five  nor  more 
than  thirteen  years  of  age,  shall  cause  such 
duld  to  attend  school  unless  there  be  a 
reasonable  excuse  for  non-attendance. 
Any  of  the  following  reasons  shall  be  a 
reasonable  excuse,  namely — (a)  that  the 
child  is  under  efficient  instruction  in  some 
other  manner;  (h)  that  the  child  has 
been  prevented  f^m  attending  school 
by  sickness  or  any  unavoidable  cause; 
(e)  that  there  is  no  public  elementary 
school  open  which  the  child  can  attend 
within  two  miles  from  the  residence  of 
such  child."  In  the  by-laws  the  word 
'* attendance"  is  defined  to  mean  an  at- 
tendance at  a  morning  or  afternoon  meet- 
VoL.  60.— M.C. 


ing,  as  defined  by  the  Code  of  1876.  By 
the  Code  of  Minutes  of  the  Education 
Department,  1876,  attendance  at  a  morn- 
ing or  afternoon  meeting  may  not  be 
reckoned  for  any  scholar  who  has  been 
under  instruction  in  secular  subiects  less 
than  two  hours,  if  above,  or  one  hour  and 
a  half  if  under,  seven  years  of  age.  The 
respondent  had,  pursuant  to  an  attend- 
ance order  made  by  the  Justices  on  the 
application  of  the  appellant,  sent  his  child 
to  the  Belgrave  Board  School  on  aud 
regularly  since  the  21st  of  August,  1880, 
to  request  that  she  might  be  admitted 
and  instructed,  and  the  child  duly  pre- 
sented herself  for  that  purpose.  The 
child  had  been  refused  admission  to  the 
school  in  consequence  of  the  respondent 
not  having  sent  with  the  child  the  school 
fees  payable  by  each  child  attending  the 
school. 

The  Justices  being  of  opinion  that  they 
were  bound  by  the  decision  of  the  Queen  s 
Bench  Division  between  the  same  parties 
— Richardson  v.  Saunders  (1) — dismissed 
the  information. 

The  questions  for  the  opiuion  of  the 
Court  were,  first,  whether  the  respon- 
dent had  caused  the  child  to  attend 
school,  as  required  by  the  by-laws  of 
the  board;  and,  secondly,  whether,  in 
view  of  the  decision  in  Bichardson 
V.  Saunders  (1)  the  respondent  could 
be  held  responsible  for  the  omission 
of  the  school  board  to  give  instruction  to 
the  child  or  to  allow  her  to  remain  at  the 
board  school  for  the  period  of  time  stipu- 
lated for  by  the  Codes  of  1876  and  1878. 
The  case  came  in  the  first  instance  before 
Coleridge,  C.  J.,  and  Manisty,  J.,  and  was 
specially  ordered  to  be  argued  before  a 
Court  of  five  Judges. 

The  Attomey-Oeneral  (Sir  H.  Jam^s) 
(The  Solicitor-Qeneral  (Sir  F.  Herschell) 
and  A,  L.  Smith  with  him),  were  for  the 
appellant. — The  present  information  is 
for  not  causing  the  child  to  attend  school 
in  pursuance  of  the  by-laws  of  the  board. 
The  previous  case  of  Bichardson  v. 
Saunders  (1)  was  decided  upon  an  in- 
formation  for  not  causing  the  child  to 
attend  in  pursuance  of  an  attendance 
order  of  Justices.    There  is,  however,  no 

(I)  Ante,  p.  65. 
T 
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distinction  in  prindple  between  the  two 
eases,  and  that  case  was,  it  is  submitted, 
wrongly  decided. 

After  referring  to  and  commenting  on 
the  sections  of  the  Acts,  he  was  stopped 
by  the  Court. 

Hensman^  for  the  respondent. — The 
decision  in  the  previous  case  of  BicharcU 
son  y.  Saunders  (1)  governs  the  present. 
That  case  turned  on  the  meaning  of  the 
words  "  cause  to  attend  school,"  which  is 
the  same  whether  they  occur  in  the  by- 
law or  the  statute.  That  was  a  decision 
of  the  High  Court  binding  on  all  other 
divisional  Courts  of  the  High  Court, 
especially  in  a  criminal  case.  The  pre- 
sent is  a  criminal  case,  otherwise  there 
would  be  an  appeal  to  the  Court  of  Ap- 
peal. 

[Lord  Coleridge,  C.  J.,  intimated  that 
a  majority  of  the  Judges  of  the  High 
Courtj  including  the  two  Judges  who  de- 
cided the  other  case,  authorised  the  Chief 
Justice  to  summon  this  Court.] 

The  previous  case  was  rightly  decided. 
There  is  no  power  given  to  the  board- to 
demand  prepayment  of  the  fees.  The 
word  "  attendance  "  must  be  taken  to  be 
used  in  its  ordinary  sense.  The  school 
board  have  no  discretion  to  proceed  under 
the  bv-law,  when  the  penal  section  of  the 
Act  nas  been  contravened — Ex  parte  The 
School  Board  for  London  ;  vn  re  Mwrphy 

The  AUomey»Oeneral,  in  reply,  cited 
the  Elementary  Education  Act,  1880,  s. 
4t,  the  second  paragraph  of  which  gets 
rid  of  the  effect  of  In  re  Murphy  (2). 

Lord  Coleridge,  C.J. — We  have  to 
decide  in  this  case  a  matter  of  importance 
to  school  boards  throughout  the  country. 
Two  questions  are  submitted  to  us — 
First,  whether  the  respondent,  under  the 
circumstances,  has  caused  his  child  to 
attend  school  as  required  by  the  by-laws ; 
and,  secondly,  whether,  after  the  decision 
in  Biehardtim  v.  Saundere  (1),  the  re- 
spondent could  be  held  responsible  for 
the  omission  of  the  school  board  to  give 
instmction  to  the  child,  or  to  allow  her 
to  remain  at  the  board  school  for  the 
period  of  time  stipulated  for  by  the  Codes 
of  1876  and  1878.  The  undisputed  &cts 
(2)  46  Law  J.  Rep.  M.C.  193. 


are,  that  Richardson  is  a  poor  man,  and 
it  is  admitted  that  he  cannot  and  could 
not  provide  the  necessary  fees.  It  is 
found  that  he  neither  applied  for  the 
remission  of  the  fees  nor  asked  the  guar- 
dians to  pay  them  for  him.  An  applica- 
tion was  nouEtde  for  an  attendance  order 
to  compel  him  to  send  his  child  to 
the  school  board  school.  He  sent  his 
child  physically  to  attend,  but  as  the 
rule  in  mat  district,  sanctioned  by  the 
Education  Department,  was  that  fees 
should  be  paid  in  advance,  the  child 
attending  without  them  was  refused 
admission. 

The  by-law  said  to  be  contravened  is 
as  follows  :  "  The  parent  of  every  child 
not  less  than  five  nor  more  than  thir- 
teen years  of  age,  shall  cause  such  child 
to  attend  school  unless  there  be  a  rea- 
sonable cause  for  non-attendance."  First, 
was  there  authority  to  make  that  by- 
law P  The  Act  33  A;  34  Vict.  c.  75.  s. 
74  provides  that  '*  every  school  board 
may,  from  tjune  to  time,  with  the  ap- 
proval of  the  Education  Department,  make 
by-laws  ....  requiring  the  parents  of 
cnildren  of  such  age,  not  less  than  five 
years  nor  more  than  thirteen  years,  as 
may  be  fixed  by  the  by-laws,  to  cause 
such  children,  unless  there  is  some  rea- 
sonable excuse,  to  attend  school."  The 
child  is  between  seven  and  eight  years 
old,  and  within  the  terms  of  this  section. 
The  by-law  was,  therefore,  made  under 
the  authority  of  the  Act  of  Parliament. 
Has  it  been  complied  with  P  It  defines 
*'  attendance  "  to  mean  attendance  at  a 
morning  or  afternoon  meeting  as  defined 
by  the  Code  of  1876.  By  that  Code,  a 
morning  meeting  is  to  last  two  hours  and 
a  half,  and  an  afternoon  meeting  an  hour 
and  a  half.  In  one  sense  the  &ther  did 
not  cause  the  child  to  attend  at  all.  The 
child  did  not  attend  at  a  meeting.  She 
went  to  the  door;  but  is  that  attending  P 
The  answer  depends  on  the  different 
sections.  It  may  seem  illogical  to  refer 
to  the  Act  of  1876  to  cons^e  a  by-law 
made  under  the  Act  of  1870,  but  the  two 
Acts  are  to  be  construed  together ;  so  that 
whatever  ''  attend  "  means  in  the  Act 
of  1876  it  means  in  the  Act  of  1870. 
What  '*  attendance  "  means  is  to  my  nund 
clear.     According  to  the  4th  section  of 
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the  Act  of  1876,  "  it  shall  be  the  duty  of 
the  parent  of  every  child  to  cause  such 
child  to  receive  efficient  elementary  in- 
struction in  reading,  vvriting  and  arith- 
metic, and  if  such  parent  fail  to  perform 
such  duty  he  shall  be  liable  to  such  orders 
and  penalties  as  are  provided  by  this 
Act."  The  orders  are  for  enforcing  the 
Act,  and  the  penalties  if  they  are  dis- 
obeyed. By  section  11,  "  if  the  parent 
of  any  child  above  the  age  of  five  years, 
....  habitually  and  without  reason- 
able excuse,  neglects  to  provide  efficient 
elementary  instruction  for  his  child," 
such  child  may  be  ordered  ''to  attend 
some  certified  efficient  school  willing  to 
receive  him  and  named  in  the  order,  being 
such  as  the  parent  may  select ;  or,  if  he  do 
not  select  any,  then  such  public  ele- 
mentary school  as  the  Court  think  ex- 
pedient." The  duty  is  to  make  the 
child  receive  efficient  elementary  instruc- 
tion. The  evil  is  not  receiving  in- 
struction, and  the  remedy  is  to  attend 
school.  The  evil  and  remedy  are  co-ex- 
tensive. The  object  is  efficient  elementary 
instruction.  Is  it  so,  to  send  a  child  to 
school,  but  so  as  not  to  receive  instruc- 
tion ?  I  think  the  father  has  the  means 
of  satisfying  the  order  read  in  that  sense. 
The  "  reasonable  excuse  "  for  not  making 
the  attendance  order  in  his  case  would 
be  that  he  has  applied  for  the  remission 
of  the  fees  and  asked  the  guardians  to 
pay  tiiem,  but  fiuled.  Thiit  cause  ought 
to  prevent  the  making  of  the  attendance 
order.  The  object  is  to  see  that  the  child 
has  elementary  instruction.  If  the  parent 
neglects  to  provide  it,  the  magistrates 
may  make  an  order  that  the  child  shall 
attend  school.  They  will  not  make  the 
order  if  the  parent  has  made  all  reason- 
able efforts.  If  he  has  not  done  so  he  is 
not  discharged. 

Bat  it  is  objected  that  this  information 
is  under  a  by-law,  and  there  is  nothing  in 
the  by-laws  as  to  payment  of  fees  at  all, 
and  non-payment  of  fees  is  not  provided 
for  by  the  Act.  Imposing  fees  is  not  one 
of  the  powers  given  to  the  school  board 
by  section  74  of  the  Act  of  1870.  What 
authority  is  there  for  these  fees  at  all  ? 
By  section  17,  "  every  child  attending  a 
school  provided  by  any  school  board 
shall  pay  such  weekly  fee  as  may  be  pre- 
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scribed  by  the  school  board  with  the 
consent  of  the  Education  Department," 
but  if  the  board  find  the  parent  cannot 
pay  there  may  be  relief.  Has  the  school 
board  prescribed  these  fees  P  It  is  found 
that  they  were  payable,  which  means 
payable  by  law.  They  are  in  fact  par- 
liamentary fees  to  be  paid  as  conditions 
precedent  to  the  child  entering  the  school. 
The  order  means  that  the  child  shall  be 
sent  for  instruction  with  the  fees. 

All  the  elements  of  this  construction 
are  substantially  supported  by  the  Acts 
of  Parliament^  but  two  cases  remain  to 
be  considered.  In  In  re  Murphy  (2) 
the  expressions  used  by  Chief  Justice 
Gockbum  tend  to  shew  that  there  was 
rather  an  offence  under  the  statute  than 
under  the  by-law.  The  answer  to  the 
difficulty  made  of  this  case  is  that  the 
Act  of  1880  was  passed  subsequently 
to  it.  The  other  case  is  Eiehardson  v. 
SatMdera  (1),  which  has  led  to  the  in- 
stitution of  this  snit.  I  hope  I  am  not 
going  beyond  my  duty  to  observe  that  the 
new  system  has  afforded  something  like 
the  convenience  of  a  rehearing.  This 
case  came  on  before  my  brother  Manisty 
and  myself,  and  was  hardly  distinguish- 
able from  the  case  cited.  I  did  not  think 
we  ought  to  entertain  the  question  then, 
but  I  consulted  the  members  of  the 
division,  and  a  large  majority  thought 
there  ought  to  be  a  rehearing.  I 
think  Eic?Mrds<m  v.  Saunders  (1)  not 
rightly  decided.  It  was  a  conviction 
under  section  12  of  the  Act  of  1876,  and 
the  Judges  held  that  physical  attendance 
at  the  door  of  the  school  was  sufficient. 
In  my  opinion,  effective  attendance-— that 
is,  attending  to  be  instructed  at  a  meeting 
— ^is  what  is  intended.  For  the  child  to 
present  itself  at  the  door  and  walk  away 
is  not  enough.  If  it  were,  the  conse- 
quences would  be  serious.  Anyone  might 
send  children  to  the  school  day  after  day, 
and  they  would  come  back  uneducated. 
Unwilling  parents  would  entirely  set  aside 
the  Acts  of  Parliament.  Whether  the  pro- 
ceeding is  under  the  Act  or  the  by-law, 
the  father  would  have  been  properly  con- 
victed. The  Justices  must  deal  with  the 
matter  on  further  consideration. 

Dbnhak,  J. — I  am  of  the  same  opinion, 
and  will  only  add  a  few  words.    The  case 
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of  Uichardson  v.  Saunders  (1)  was,  I  con- 
sider, based  on  one  error.  My  brother 
Lindley  lays  it  down  that  the  word  **  at- 
tend "  has  its  prima  facie  meaning.  I  should 
think  it  clear,  except  that  those  learned 
Judges  have  taken  another  view,  that 
the  word  *•  attend,"  with  the  context,  is 
not  mere  physical  attendance,  but  in  such 
a  manner  as  to  be  effective.  According  to 
my  understanding,  attending  school  does 
not  mean  what  happened  in  this  case. 
There  is  no  excuse  for  what  was  done ; 
and  no  effort  made  that  the  child  should 
be  educated,  but  the  child  was  sent  in 
the  certainty  that  she  would  not  be  ad- 
mitted. 

Pollock,  B. — I  concur  both  in  the  con- 
clusion and  the  reasoning  of  my  Lord  and 
my  brother  Denman.  As  to  the  payment 
of  fees,  it  is  argued  that  it  must  be  looked 
at  as  a  different  thing  from  attendance. 
That  yiew  was  adopted  in  Richardson  v. 
Saunders  (1),  and  my  learned  brethren 
were  driven  to  say  that  there  had  been  an 
omission  in  the  Act,  and  that  the  only 
way  of  recovering  the  fees  was  by  action. 
I  cannot  adopt  that  view,  because  in 
1870  the  Legislature  was  dealing  with 
schools  under  the  directions  of  the  Privy 
Council,  knowing  that  in  all  those  schools 
payments  were  made  weekly  or  daily. 
The  17th  section  of  the  Act  of  1870  pro- 
vides for  the  payment  of  such  weekly  fee 
— that  is,  in  such  manner  as  has  been  ac- 
customed. This  clears  up  any  difficulty 
as  to  the  duty  of  paying  fees. 

Manistt,  J. — I  am  of  the  same  opinion. 
Both  the  Act  authorising  the  by-law  and 
the  by-law  use  the  words  *' attend 
school,''  not  ''at aschool " or aschool  house. 
These  are  terms  in  common  use,  involving 
the  payment  of  fees  as  a  matter  of  course. 
It  is  unnecessary  to  consider  whether  In 
re  Murphy  (2)  was  correctly  decided  or 
not,  as  the  Legislature  by  the  Act  of 
1880  has  given  discretionary  power  to 
proceed  for  a  breach  of  the  by-law  or  for 
habitual  neglect  under  section  11  of  the 
Act  of  1876. 

WiLLUHS,  J. — I  am  of  the  same  opinion, 
but,  considering  the  circumstances  in 
which  the  case  has  been  brought  before 
the  Court,  I  think  it  right  to  express  my 
separate  opinion.  In  order  to  cause  a 
child  effectually  to  attend  school  so  as  to 


obtain  the  instruction  given  in  the  school, 
a  parent  may  find  it  necessary  to  do  a 
variety  of  things ;  and  included  in  those 
things  there  is  not  only  the  causing  of  the 
physical  presence  of  the  child  at  the  place 
where  a  school  is  held,  but  also  paying  or 
making  provision  for  the    payment  of 
school  fees,  if  any  were  required,  or  of  its 
exemption  from  such  payment ;  and  if  the 
parent  fails  in  the  performance  of  these 
or  any  of  these  conditions  precedent,  the 
result  is  that  the  child  cannot  and  does 
not  attend  a  school  so  as  to  obtain  the 
instruction  therein  ;  and  the  question  then 
arises,  whether,  if  the  parent  omits  or  Eftils 
to  fulfil  and  perform  one  of  the  essential 
conditions  of  admittance  into  the  school, 
and  attendance  therein,  and  if,  in  conse- 
quence of  such  failure  or  omission,  the 
attendance  becomes    abortive,  and    the 
child  is  not  admitted  to  the  instruction 
given  in  the  school,  can  it  be  said  in  such 
a  case  that  a  parent  has  caused  the  child 
to  attend  school  within  the  meaning  of 
the  by-law  P   I  am  clearly  of  opinion  that 
it  cannot.  "To  attend  school  "or ''attend- 
ance at  Bchool"  seems  to  me  clearly  to 
mean  attendance  in  fact  and  efficiently 
in  school,  so  as  to  receive  the  instruction 
given  in  the  school,  and  is  not  satisfied 
by  an  abortive  and  ineffectual  attempt  to 
attend.     This  seems  to  be  the  plain  and 
natural  meaning  of  the  words,   and  to 
give  the  words  the  narrower  and  more 
restricted  meaning  of  mere  physical  at- 
.  tendance  at  the  school  door  would,  in  my 
judgment,  be  to  stultify  the  Act    and 
render  its  provisions  nugatory.     Nor  is 
there  any  hardship  in  this  construction 
of  the  statute,  because,  if  the  parent  can 
shew  any  reasonable  excuse  for  not  com- 
plying with  this  direction,  then  he  can  be 
excused,  and  no  penalty  will  be  inflicted 

upon  him. 

Judgment  for  appellant. 

Solicitors— The  Solicitor  to  the  Treasnrf,  for  ap- 

Sllant;   H.  Montagu,  agent  for  T.  Wxight 
)ice8t«r,  for  respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881.  1  DRAKE  V.  FOOTTIT. 

ICarch  22, 24  j         dbace  v.  hankin. 

Bioi — FelorUotu  Demolition  of  .Houses 
— lAdbility  of  Hundred — 7  ^  8  Qeo,  4.  c. 
31.  8.  2. 

Where  rioters  injure  a  house  by  breaking 
windows  a/nd  shutters^  wUhoui  on  intention 
to  demolish  U^  the  house  is  not  *^^  feloniously 
pulled  down^  demolished  or  destroyed^  wholly 
or  in  part^'*  so  cu  to  make  the  hundred 
liable  for  compensation  under  7  §c  S  Oeo, 
4.  c.  31.  s.  2.  The  fact  that  goods  were 
stolen  does  not  affect  the  question  ;  but  there 
must  be  either  demolition  or  injury,  with 
an  intention  to  demolish^  as  distinguished 
from  malicious  injury. 

Casks  stated  hj  Jasticos  of  Bncking- 
hamshire  under  20  &  21  Vict.  c.  43,  and 
42  &  43  Vict.  c.  49.  s.  33,  in  respect  of 
the  claims  of  the  respondents  Foottit  and 
Hankin,  for  compensation  from  the  hun- 
dred of  Desborongh  for  damage  done  on 
the  2nd  of  ApriJ,  1880,  of  which  claims 
doe  notice  had  been  given  to  the  appel- 
lant, the  high  constable  of  the  county. 

The  daj  in  question  was  the  polling 
day  at  the  Parliamentary  election  for  the 
borough  of  Oreat  Marlow,  in  the  hun- 
dred of  Desborongh.  The  declaration  of 
the  poll  was  made  at  about  six  o'clock, 
and  shortly  afterwards  the  crowd  which 
had  gathered  began  to  break  the  windows 
of  the  hotel  where  the  successful  can- 
didate  was.  After  breakiug  all  the 
windows  and  damaging  the  walls  from 
the  outside,  the  rioters  proceeded  to  treat 
the  adjoining  houses  similarly,  saying  that 
the  town  should  be  worse  than  Sodom  and 
Gomorrah.  Amongst  them  was  the  house 
of  the  respondent  Foottit.  They  broke 
the  windows  of  his  house  and  damaged 
the  slates,  masonry  and  shutters.  About 
ninety  houses  were  attacked  in  this  man- 
ner, untU,  at  about  nine  o'clock,  the  Biot 
Act  was  read,  shortly  after  which  the 
rioters  were  charged  by  the  police  and 
special  constables,  and  dispersed. 

The  house  of  the  respondent  Hankin, 
a  tobacconist,  was  also  attacked  before 
the  Biot  Act  was  read.  Windows  were 
broken,  and  an  inner  wall  injured  by  a 
Btone  thrown  from  without.     One  of  the 


mob  announced  that  '^  all  he  wanted 
was  tobacco  and  cigars,"  and  goods  worth 
21.  were  stolen  from  the  window. 

Upon  this  evidence  it  was  contended  be- 
fore the  Justices,  on  the  part  of  the  appel- 
lant, that  the  houses  of  the  respondents 
had  not  been  feloniously  demolished,  pulled 
down  or  destroyed,  wholly  or  in  part,  with- 
in the  meaning  oi  7  &  S  Qeo,  4.  o.  31. 
s.  2.  The  Justices,  however,  held  that  the 
houses  had  been  so  in  part  destroyed 
by  persons  riotously  and  tumultuously 
assembled  together,  and  made  an  order 
on  the  treasurer  of  the  county  for  161, 
compensation  in  favour  of  Foottit,  and  a 
similar  order  in  favour  of  Hankin.  The 
evidence  was  made  part  of  the  case,  and 
the  Court  was  asked  whether  the  houses 
were  feloniously  in  part  destroyed  within 
the  meaning  of  the  statute. 

BuLwer  (Bullock  with  him),  for  the  ap- 
pellant, contended  that  there  was  no 
evidence  in  law  of  feloniously  in  part 
destroying  the  houses.  There  must  be 
an  intention  to  demolish  the  house.  He 
cited  the  cases  referred  to  in  the  judg- 
ment, and  also  Ki^ig  v.  Ohamihers  (1). 

Oraham  (Ohambers  with  him). -^  The 
Justices  have  found  all  the  facts  neces- 
sary to  enable  the  respondents  to  obtain 
compensation.  In  the  cases  cited  the 
question  was  left  to  the  jury.  Those 
cases  were  decided  in  reference  to  re- 
pealed statutes.  Tho  rioters  meant  to 
do  all  the  injury  they  could,  and  the  Jus- 
tices have  found  that  their  intention  was 
felonious.  In  Hankin's  case  there  was 
evidence  of  housebreaking  or  larceny. 

Btdwer^  in  reply. 

Our.  adv.  wit. 

LiNDLET,  J.  (on  March  24). — These  two 
cases  raise  an  important  question  with 
respect  to  the  liability  of  the  hundred  to 
make  good  the  damaee  sustained  by  Mr. 
Foottit  and  Mr.  Haddn  respectivelv  in 
consequence  of  their  houses  having  been 
more  or  less  demolished,  or  injured,  or 
wrecked  in  election  riots.  The  injury 
done  to  the  houses  of  these  gentlemen 
was  considerable.  In  Mr.  Foottit's  case 
there  was  no  felony  committed,  unless 
the  destruction  of  his  house  amounted  to 
(I)  4  Campb.  377. 
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a  felony.  In  Mr.  Hankin's  case  some  of 
his  tobacco  was  stolen  after  his  house  was 
broken  into  and  more  or  less  destroyed. 
That  is  the  distingoishing  feature  between 
the  two  cases,  and  we  have  to  consider 
whether  the  hundred  is  liable  for  the 
damage  so  done.  The  destruction  in  both 
cases  was  before  the  Riot  Act  was  read. 
It  began  at  six  o'clock  in  the  evening; 
the  acts  of  violence  were  committed  be- 
tween six  and  nine,  and  at  nine  o'clock 
the  Biot  Act  was  read. 

By  7  <fc  8  Geo.  4.  c.  30.  s.  8,  if  any 
persons,  riotously  and  tumultuously  as- 
sembled together  to  the  disturbance  of 
the  public  peace,  shall  unlawfully  and 
with  force  demolish,  pull  down  or  de- 
stroy, or  begin  to  demolish,  puU  down  or 
destroy,  anv  house,  every  such  offender 
shall  be  gndty  of  felony.  That  is  a  sec- 
tion to  bear  in  mind  when  considering 
the  section  which  throws  the  damage 
upon  the  hundred — namely,  7  &  8  Greo.  4. 
c.  31.  8.  2 — enacting  that  if  any  house 
shall  be  "  feloniously  demolished,  pulled 
down  or  destroyed,  wholly  or  in  part,  by 
any  persons  riotously  and  tumultuously 
assembled  together,"  in  every  such  case 
the  inhabitants  of  the  hundred  shall  be 
liable  to  make  compensation.  Under 
that  section  the  proceedings  before  the 
magistrate  were  taken,  ana  we  have  to 
consider  the  true  construction  of  the 
words  "  if  any  house  shall  be  feloniously 
demolished,  palled  down  or  destroyed." 
It  is  stated  by  the  Justices,  and  it  is  beyond 
controversy  in  this  case,  that  there  were 
persons  riotously  and  tumultuously  as- 
sembled together.  Then  what  is  the 
meaning  of  the  expression  "feloniously 
demolish,  pull  down  or  destroy  "  P  For 
the  purpose  of  determining  the  true  con- 
struction of  that  section  regard  must  be 
had  to  the  history  of  the  Acts  of  this 
character,  beginning  with  the  Biot  Act 
(I  Geo.  1.  stat.  2.  o.  5),  which  contains 
three  sections  of  importance.  The  1st,  the 
4th  and  the  6th  sections  made  it  a  felony  if 
persons  to  the  number  of  twelve  or  more 
were  riotously  assembled  and  refused  to 
disperse  for  an  hour  after  the  reading  of 
the  Biot  Act.  Section  4  made  it  a  felony 
for  persons  tumultuouslv  assembled  to  de- 
molish or  pull  down  a  house.  Section  6 
made  the  hundred  liable  for  injury  done 


to  houses  which  were  so  demolished  or 
destroyed.     It  was  decided  under  that 
Act  that  there  was  no  liability  on  the 
part  of  the  hundred  to  make  good  damage 
done  to  houses  unless  the  houses  were 
feloniously  demolished,  or  destroyed,  or 
commenced  to  be  feloniously  demolished 
under  section  4 — Beid  v.  Olarke  (2).  Then 
it  was  decided  further  that  there  was  no 
destruction  or  demolition  which  amounted 
to  a  felony  within  the  Biot  Act  unless 
there   was  a   total    destruction,   or  the 
beginning  of  a  total  destruction — that  is 
to   say,  unless   there   was   some   intent 
or  purpose  to  destroy  the  house.     The 
cases  came  to  this,  that  if  the  mob  at. 
tacked  the    house  for    the    purpose  of 
maliciously  injuring,  not  destroying,  it, 
and  broke  the  windows  and  doors,  that  act 
alone  was  not  only  no  destruction  or  com- 
mencement of  destruction,  but  it  was  not 
an  offence  within  the  Act  at  all.    There 
must  be  something  more  to  shew  that 
they  intended  to  destroy;  and  if  they 
left  the  house  when  they  might  have 
destroyed  it,  but  did  not^  without  being 
prevented,  by  the  police  or  otherwise,  the 
case  was  held  not  to  come  within  section  4 ; 
that  is  to  say,  it  was  held  there  was  no 
felonious  attack  upon  the  house.    But  if, 
on  the  other  hand,  they  were  proceeding 
to  demolish  it,  and  the  evidence  would 
have  warranted  the  inference  that  they 
would  have  demolished  it  if  not  prevented, 
it  was  a  commencement  to  demolish  or  de- 
stroy.   The  7  &  8  Geo.  4.  c.  27  repealed 
both  the  4th  and  6th  sections  of  the  Biot 
Act ;  that  is  to  say,  it  repealed  that  sec- 
tion which  made  the  demolition  of  the 
house  felonious,  and  it  repealed  the  sec- 
tion which  threw  upon  the  hundred  the 
liability  to  compensate  persons  who  were 
injured  by  that  which  amounted  to  a 
felonious  demolition  or  destruction  under 
section  4.    The  7  &  8  Geo.  4.  c.  30,  by 
section  8,  which  I  read  just  now,  re-enacted 
in  substance  section  4  of  the  Biot  Act. 
So  that  when  we  come  to  the  statutes 
under  which  these  proceedings  are  taken, 
there  was  a  provision — ^namely,  7  &  8  Geo. 
4.  c.  30.  s.  8 — ^which  made  the  destruction 
of  the  house  or  the  demolition  of  the  house, 
under  the  circumstances  mentioned  in  that 
statute,  felonious.  There  was  also  (and  it 
(2)  7  Term  Bep.  497. 
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18  important  to  bear  it  in  mind)  another 
section — ^section  24 — ^in  the  same  Act 
which  related  to  malicious  injuries  to 
property  or  houses  as  distinguished  from 
felonioos  destruction  or  demolition.  Then 
came  the  7  &  8  Qeo.  4.  c.  81.  s.  2,  which  re- 
enacted  in  substance  the  repealed  section 
6  of  the  lUot  Act.  In  that  state  of  law 
there  was  a  series  of  important  decisions 
which  all  seem  to  me  to  establish  the 
same  point  or  illustrate  it,  namely,  The 
King  v.  Thomas  (3),  The  King  v.  Price 
(4),  The  King  v.  Bunton  (5),  The  King  v. 
HoweU  (6)  and  The  King  v.  Adams  (7). 
Now  the  construction  put  upon  the  7  &8 
Qeo,  4.  c.  30.  s.  8  in  all  these  cases  is 
the  same  as  had  been  put  upon  section  4 
of  the  Riot  Act,  and  it  comes  to  this, 
that  there  is  no  felony  committed  under 
the  7  &  8  Geo,  4.  c.  30.  s.  8  unless  there 
was  demolition  or  destruction,  or  the 
commencement  of  a  demolition  or  de- 
struction, the  purpose  being  to  effect  a 
complete  demolition  and  destruction  if 
there  was  no  interruption. 

That  being  the  case,  we  pass  on  now  to 
the  statutes  which  were  in  force  when 
tiiis  particular  riot  took  place.  Those 
are  the  24  &  25  Vict.  c.  97.  s.  11  (which 
has  in  substance  replaced  the  7  &S  Qeo. 
4.  o.  30.  B.  8,  and  relates  to  the  felonious 
demolition  or  destruction  of  the  houses) 
and  the  24  ife  25  Vict.  c.  97.  s.  12  (which 
relates  to  malicious  injuries  and  damages 
to  houses).  If  there  is  a  demolition  or 
destruction,  or  the  commencement  of  a 
demolition  or  destruction,  such  as  is 
mentioned  in  section  11,  it  is  felonious  by 
the  Act.  If  what  is  done  falls  short  of 
that  point — i^baJb  is,  if  there  is  injury  or 
damage,  without  demolition  or  destruc- 
tion, or  any  intent  or  purpose  to  demolish 
or  destroy — the  offence  is  a  misdemeanour 
under  section  12,  but  not  a  felony  under 
section  11. 

Viewed  in  the  light  of  these  con- 
siderations the  difficulty  seems  to  vanish. 
We  now  have  to  apply  that  state  of  the 
law  to  the  7  &  8  Qeo.  4.  c.  31,  which 
throws  upon  the  hundred  the  liability  to 

(3)  4  Car.  &  P.  237. 

(4)  5  ibid.  610. 
(d)  6|ibid.  329.; 

(6)  9  ibid.  437. 

(7)  Oar.  &  M.  299. 
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make  compensation  "  if  any  house  shall 
be  feloniously  demolished,  pulled  down 
or  destroyed,  wholly  or  in  part."  Beading 
these  words  by  the  light  of  the  history 
of  the  enactments  and  of  the  construc- 
tion which  has  been  put  upon  similar 
enactments  in  similar  cases,  it  seems  to 
me  that  in  neither  of  the  cases  before  us 
was  there  any  demolition  or  commence- 
ment of  demolition,  pulling  down  or 
destruction,  wholly  or  in  part,  which  is 
felonious  within  the  meaning  of  the  2nd 
section  of  the  7  &S  Oteo,  4.  c.  31. 

In  Foottit's  case  there  was  really 
nothing  but  the  injury  to  the  house.  That 
there  was  misdemeanour,  in  the  sense  of 
malicious  injury,  within  the  24  &  25  Vict, 
c.  97.  s.  12,  is  plain  enough,  but  there  was 
not  a  felonious  demolition  or  destruction, 
in  whole  or  in  part,  within  the  meaning 
of  the  statute. 

In  Hankin's  case  the  conclusion  is  the 
same,  notwithstanding  the  felony  which 
took  place  when,  after  the  house  was 
broken  open,  without  intent  to  destroy 
it  or  anything  of  that  kind,  some  of  the 
mob  stole  some  tobacco.  That  act  does 
not  make  the  injury  to  the  house  a  de- 
molition or  destruction,  in  whole  or  in 
part,  within  the  7  &  8  Geo.  4.  c.  31.  s.  2. 
It  appears  to  me,  therefore,  that  the  Justices 
took  an  erroneous  view,  and  that  when 
the  law  is  properly  understood,  there  was 
no  evidence  to  go  to  a  jury,  for  that  is 
the  proper  test  of  the  question  whether  in 
point  of  law  there  had  been  a  felonious 
destruction  in  whole  or  in  part.  The 
magistrates  have  Stated  the  facts  and 
they  drew  the  inference  that  there  was 
such  a  destruction  as  was  felonious,  and 
they  therefore  made  an  order  upon  the 
hundred.  I  am  of  opinion  that  the  order 
was  erroneous  and  that  judgment  must 
be  given  for  the  appellants  in  both  cases. 

Mathew,  J. — I  agree. 

Judgment  for  appella/nts. 


Solicitors — King  &  McMillin,  agents  for  Baynes, 
Aylesbury,  for  appellants;  J.  Kawson,  Great 
Marlow,  for  respondents. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

THE  GUABDUN8  OF  THE  FULHAM 
UNION  V.  THE  GUABDIANS  OF 
THE  POETSBA  UNION. 


1881 

June  29 


J1J!|    I 

59. 1 


Poor — Settlement — Illegitimate  Children 
— Subsequent  Marriage  of  Mother — Deriva- 
tive Settlement^S9  8r  40  Vict.  c.  61.  «.  35 
— Retrospective  Effect, 

The  statute  39  ^  40  Vict.  c.  61.  s,  35, 
forbidding  the  derivation  of  settlements, 
applies  to  illegitimate  children  who  were 
horn  before  the  parsing  of  the  Act,  and 
whose  mother  married  before  its  passing, 
so  that  they  have  the  settlement  of  their 
place  of  birth  not  of  their  m^thei^s  hus^ 
band. 

Appeal  by  Special  Case  from  the  order 
of  the  quarter  sessions  for  the  borough 
of  Portsmouth,  quashing  an  order  for  the 
removal  of  Maria  Butler  and  Emily 
Butler  from  the  Portsea  Island  Union  to 
the  Fulham  Union. 

The  paupers,  Maria  Butler  and  Emily 
Butler,  are  the  illegitimate  children  of 
Emma  Maria  Savage,  now  Burdett,  who 
was  at  the  time  of  the  paupers'  birth  a 
single  woman.  The  paupers  were  bom 
in  the  parish  of  Portsea,  within  the  Port- 
sea  Union — Maria  on  the  6th  of  January, 
1866,  and  Emily  on  the  11th  of  May, 
1868.  The  paupers  have  not  since  their 
birth  acquired  any  settlement  for  them- 
selves in  their  own  right.  The  paupers' 
parent,  Emma  Maria  Savage,  was,  on  the 
3rd  of  October,  1875,  married  to  John 
Burdett,  who  was  bom  on  or  about  the 
18th  of  November,  1850,  at  Bedford 
Place,  in  the  parish  of  Fulham,  within 
the  Fulham  Union,  and  is  now  by  virtue 
of  such  birth  settled  in  the  Fulham 
Union. 

An  order  was  made  removing  the 
paupers  to  the  Portsea  Union.  Upon 
appeal  to  the  quarter  sessions  it  was 
contended  on  behiELlf  of  the  Portsea  Union 
that  the  settlement  of  the  paupers  was 
that  of  the  mother  derived  by  her  mar- 
riage on  the  3rd  of  October,  1875,  with 
Jonn  Burdett,  such  settlement  having 
passed  to  him  according  to  the  then  exist- 
ing law,  and  before  the  passing  of  39  &  40 
Vict.  c.  61.  s.  35.  The  Fulham  Union, 
on  the  other  hand,  contended  that  the 
paupers  were  legally  settled  in  the  Port- 


sea Union  by  their  birth,  inasmuch  as  the 
settlement  of  their  parent  could  not  be 
shewn  without  enquiring  into  the  deriva- 
tive settlement  of  such  parent  as  derived 
from  her  marriage  with  John  Burdett,  in 
a  manner  prohibited  by  39  <fe  40  Vict. 
c.  61.  s.  35. 

The  39  A  40  Vict.  o.  61.  s.  35  is  as 
follows : — 

"  No  person  shall  be  deemed  to  have 
derived  a  settlement  from  any  other 
person,  whether  by  parentage,  estate  or 
otherwise,  except  in  the  case  of  a  wife 
from  her  husband,  and  in  the  case  of  a 
child  under  the  age  of  sixteen,  which  child 
shall  take  the  settlement  of  its  father  or 
of  its  widowed  mother,  as  the  case  may 
be,  up  to  that  age,  and  shall  retain  the 
settlement  so  taken  until  it  shall  acquire 
another. 

*'  An  illegitimate  child  shall  retain  the 
settlement  of  its  mother  until  such  child 
acquires  another  settlement. 

"  If  any  child  in  this  section  mentioned 
shall  not  nave  acquired  a  settlement  for 
itself,  or,  being  a  female,  shall  not  have 
derived  a  settlement  from  her  husband, 
and  it  cannot  be  shewn  what  settlement 
such  child  or  female  derived  from  the 
parent  without  enquiring  into  the  deri- 
vative settlement  of  such  parent,  such* 
child  or  female  shall  be  deemed  to  be 
settled  in  the  parish  in  which  he  or  she 
was  bom." 

A.  OoUins  (Temple  Oooke  with  him), 
for  the  Fulham  Union,  cifced  The  Over- 
seers  of  Manchester  v.  St.  Panerae  (1). 
The  3rd  paragraph  of  39  &  40  Vict.  o.  61. 
8.  35  prevento  the  paupers  taking  the 
mother's  settlement  which  is  derived  from 
the  husband,  and  so  they  have  their  birth 
settlement. 

He  was  stopped  by  the  Court. 

A.  Ghaarles  (BtUlen  with  him),  for  the 
Portsea  Union. — It  may  be  doubted 
whether  The  Overseers  of  Manchester  v. 
St,  Pancras  (1)  deciding  that  the  Srd 
paragraph  applies  to  illegitimate  children, 
is  consistent  with  the  later  case  of  The 
Hollingboume  Union  v.  The  West  Ham 
Union  (2).  The  children  were  bom  be- 
fore the  Act,  and  under  the  law  then  in 
force  took  on  the  marriage  of  the  mother 

1)  Law  Sep.  4  Q.B.  D.  409. 
(2)  Ante,  p.  74. 
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her  derivaiiye  settlement.  The  Act  is 
not  Tetrospective. 

He  cited  The  Queen  v.  The  Ipsmch 
Umon  (3)  and  Tenterden  v.  Bt.  Mcmf's^  Is- 
Ungton  (4). 

Temple  Oookey  in  reply. 

Pollock,  B. — ^I  am  of  opinion  that  the 
order  of  sessions  was  right.  The  ohil- 
dren  were  bom  in  1866  and  1868  re- 
spectiyely,  and  their  mother  married 
in  1875,  a  year  before  the  passing  of  the 
Act.  Snch  being  the  case,  it  was  argued 
that  to  apply  the  Act  would  be  to  g^ve  it  a 
retrospectiye  effect.  The  word  "  retro- 
spective "  is  capable  of  different  mean- 
ings. In  Tenterden  v.  Bt.  Mary's,  leling- 
ton  (4),  the  pauper  was  above  sixteen  at 
the  passing  of  the  Act  and  had  obtained 
a  settlement  by  birth  instead  of  her 
mother's  settlement,  and  it  was  held  that 
the  Act  did  not  interfere  with  this  settle- 
ment. In  this  case,  at  the  time  of  the 
passing  of  the  Act  the  paupers  had  only 
the  settlement  of  the  mother  until  they 
were  sixteen.  1  do  not  think  that  the 
case  of  The  Overseers  of  Manchester  v.  Bt, 
Fancras  (1)  is  affected  by  The  Holling* 
houme  Union  v.  The  West  Ham  Union  (2). 

Mavistt,  J. — I  am  of  the  same  opinion. 
The  Overseers  of  Manchester  v.  8L  Pancras 
(1)  governs  this  case,  except  as  to  the 
argument  that  the  3rd  paragraph  of 
section  35  is  not  retrospective.  I  think 
that  section  35  must  be  read  with  section 
86,  which  enacts  that  the  provisions 
relating  to  settlement  shall  not  apply  to 
any  pauper  removed  under  any  order  of 
removal  before  the  passing  of  the  Act, 
or  in  respect  of  whom  any  order  of 
removal  shaU  be  pending  at  the  passing 
of  the  Act.  Therefore,  except  when  the 
order  has  been  made  or  is  pending,  the 
law  is  to  follow  section  35,  and  there  is 
to  be  no  enquiry  into  the  deriTative  settle- 
ment of  the  mother. 

Order  of  sessions  confirmed. 

Solicitors— Hezwortliy,  Oswell  &  Co.,  for  Fnlham 
Union;  Sole,  Turner  &  Knight,  agents  for 
Besant  &  Co.,  Portsea,  for  Portsea  Union. 


(3)  46  Lair  J.  Rep.  M.C.  207 ;  law  Rep.  2 
Q.B.  D.  269. 

(4)  47  Law  J.  Rep.  M.C.  81. 
YoL.  50.— M.0, 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1881.    1 

June  25.  >        wilson  v.  stbugnell. 
July  2.  J 

Municipal  Corporation — Power  of  Mayor 
to  act  as  Justice  of  Peace  for  Borough^^ 
5^6  Will.  4.  c.  76  (Municipal  Gorpora~ 
tion  Act,  1835),  s.  57 — lUegal  Contract 
—  Indemnifying  Bail — Recovering  hack 
Money  paid  as  Security  to  BaU. 

The  mayor  of  a  borough  wider  the  Muni' 
oipal  Corporation  Act,  1835  (5^6  Will.  4. 
e.  76),  which  had  no  separate  commission 
of  the  peace,  acted  as  a  Justice  of  the  peace 
for  the  borough : — ^Held,  that  under  section 
57  he  had  power  so  to  act. 

A  person  becoming  bail  for  the  appear* 
ance  of  another,  to  answer  a  criminal 
charge,  received  money  as  security  from  the 
accused: — Held,  that  the  transaction  was 
illegal,  and  that  the  money  could  be  recovered 
back  at  any  time  before  the  bail  had  applied 
it  in  reimbursing  himself  for  loss  actwdly 
sustained. 

Further  consideration. 
The  facts  and  arguments  appear  in  tbe 
judgment. 

Atherley-Jones,  for  the  plaintiff. 
/.  A.  Foots,  for  the  defendant. 

Stephen,  J.  (on  July  2). — This  was  an 
action  tried  before  me  in  Middlesex,  on 
the  12th  of  May,  1881,  and  heard  on 
further  consideration  on  the  25th  of 
June. 

The  facts  were  as  follows : — 

Manners  was  charged,  on  the  27th  of 
September,  1879,  before  the  mayor  of 
Shaftesbury,  with  embezzlement,  and 
was  by  him  remanded  to  appear  before 
the  coanty  magistrates  sitting  at  Shaftes- 
bury on  the  30th.  Manners  was  bound 
over  to  appear,  and  Strugnell  gave  bail 
to  the  extent  of  100^.  for  his  appear- 
ance. 

Strugnell  receiyed  lOOZ.  from  Manners 
as  security  for  becoming  bail.  On  the 
30th  of  September  Manners  did  not  ap« 
pear  before  the  county  magistrates. 

Shaftesbury  is  one  of  the  boroughs  in 
schedule  B  of  the  Municipal  Reform 
Act,  and  has  a  mayor,  but  no  separate 
commission  of  the  peace.    The  county 
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Wilson  r,  StrngneU,  Q,B, 

magistrates  do  not  recognise  the  ngbt  of 
tbe  mayor  to  remand  prisoners  for  ap- 
pearance before  tbe  connty  bencb. 

There  was  no  evidence  at  all  as  to  their 
baying  taken  any  step  in  consequence  of 
tbe  non>  appearance  of  Manners  with  re- 
ference to  the  recognisances;  bat  they 
received  an  information  on  oath  against 
him,  and  issued  a  warrant  for  bis  appre- 
hension.    He  has  not  since  been  heard  of. 

On  the  18th  of  May,  1880,  Manners 
was  adjudicated  a  bankrupt,  and  Wilson, 
tbe  trustee  in  bankraptcy,  sued  Strug- 
nell  to  recover  from  him  the  1001,  paid 
him  by  Manners. 

Tbe  following  were  tbe  points  raised 
in  tbe  argument: — 

It  was  argued  for  tbe  plaintiff  that  tbe 
mayor  of  Shaftesbury  bad  no  power  to 
take  tbe  recognisances,  and  that,  there- 
fore, tbe  lOOZ.  was  paid  without  consider- 
ation, and  could  be  recovered  by  Man- 
ners' trustee  as  money  paid  to  bis  use. 

This  was  denied  on  the  part  of  tbe 
defendant. 

It  was  also  argued  by  tbe  plaintiff 
that,  even  if  the  recognisance  was  valid, 
tbe  consideration  for  the  contract  to  in- 
demnify bad  failed,  as  it  did  not  appear 
that  the  recognisances  bad  been  for- 
feited, and  as  it  did  appear  that  the  first 
prosecution  bad  been  dropped,  tbe  county 
magistrates  having  instituted  on  their 
own  account  an  entirely  new  one. 

To  this  tbe  defendant  replied  that  tbe 
burden  of  proving  that  the  defendant 
was  relieved  from  responsibility  was  on 
tbe  plaintiff,  and  that  be  had  failed  to 
prove  it. 

Further,  however,  it  was  alleged  by 
tbe  defendant  tbat  the  contract  was  ille- 
gal, and  that,  as  the  defendant  was  in 
possession  of  the  money,  he  was  entitled 
to  retain  it;  and  to  this  the  plaintiff 
replied  that,  if  tbe  contract  was  illegal, 
tbe  plaintiff  was  entitled  to  recover  tbe 
money,  because  the  illegal  consideration 
bad  not  been  executed,  and  that,  at  all 
events,  his  trustee  in  bankruptcy  was  so 
entitled,  whether  he  was  or  not. 

I  will  dispose  of  these  arguments  suc- 
cessively. 

In  the  first  place,  I  bold  tbat  tbe 
major  of  Shaftesbury  was  entitled  to 
bold  Manners  to  bail  to  appear  before 


tbe  county  magistrates.  By  section  57 
the  mayor  of  every  borough  in  either 
schedule  to  the  Municipal  Corporation 
Act  (5  A  6  Will.  4.  o.  76)  is  to  be  a 
Justice  of  tbe  peace  of  and  for  tbe 
borough;  and  though  no  separate  com- 
mission of  the  peace  has  been  given  to 
Shaftesbury  under  section  98,  and  all 
criminal  jurisdiction  vested  in  any  cor- 
porate or  chartered  officer  by  any  earlier 
law  or  charter  is  taken  away  by  section 
107;  and  though  the  county  Justices 
have  concurrent  jurisdiction  in  tbe 
borough  under  section  111 ;  and  though 
there  is  no  evidence  that  tbe  mayor  of 
Sbaftesbury  is  in  the  commission  of  the 
peace  for  the  county  of  Dorset,  I  think 
tbat  tbe  terms  of  sections  57  and  107 
make  tbe  mayor  a  magistrate  for  tbe 
borough,  and  require  him  to  act  as  such ; 
nor  do  I  understand  the  grounds  on 
which  it  is  said  tbe  county  Justices  re- 
fuse to  recognise  bis  jurisdiction. 

I  think  accordingly  that  tbe  recogni- 
sance was  valid  originally. 

In  tbe  second  place,  it  does  not  appear 
what  has  become  of  the  recognisances,  or 
wb ether  they  have  or  have  not  been  in- 
dorsed under  11  &  12  Vict.  c.  42.  s.  21, 
and  whether  or  not  they  have  been  dealt 
with  in  any,  and,  if  so,  in  what  way  under 
the  Summary  Jurisdiction  Act  (42  Sd  43 
Vict.  c.  49),  s.  9,  does  not  appear.  Hence 
there  is  no  evidence  to  shew  that  tbe 
liability  arising  under  tbe  recognisance 
has  been  in  any  way  discharged ;  and  this 
being  so,  I  must  presume  that  it  continues. 

In  tbe  third  place,  I  am  of  opinion  tbat 
tbe  contract  to  indemnify  the  bail  against 
bis  liability  was  contrary  to  public  policy, 
and  therefore  illegal  and  void.  I  should 
have  been  prepared  to  bold  this  upon  tbe 
obvious  principle  tbat  tbe  effect  of  the 
contract  is  to  deprive  tbe  public  of  the 
security  of  the  bail ;  but  I  think  tbat  tbe 
opinion  of  the  Court  in  Jones  v.  Orchard 
(1)  is  a  direct  authority  in  favour  of  tbe 
view  which  I  take,  though  tbe  judgment 
of  the  Court  in  that  case  proceeded  on 
another  point. 

Tbe  money,  therefore,  must  be  taken  to 
have  been  paid  to  tbe  defendant  by  Man- 
ners on  an  illegal  consideration,  and  tbe 

(1)  16  Com.  B.  Bep.  614;  24  Law  J.  Bep.  CP. 
229. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1881     1 
J     e  20    >  ^^^^^^'^  (appellant)  v.  peeist 
July  4.7  (respondent). 

Locomotive — Tricycle — Highway^  Loco- 
motive on-^The  Locomotive  Actj  1861  (24 
^  25  Vict,  c,  70),  8,  \2—The  Locomotives 
Act,  1865  (28  8f  29  Vict.  c.  83),  ss.  3, 4,  7 
— The  Highways  and  Locomotives  (Amend' 
m^t)  Act,  1878  (41  ^  42  Vict.  c.  77), 
8s.  28,  29,  38. 

A  motor  tricycle  was  capable  of  being  pro* 
peUed  by  steam  alone  at  the  rate  of  ten 
miles  an  hour,  but  when  so  propelled  there 
was  no  noise  or  escape  of  steam,  andnothing 
which  could  frighten  horses  or  cause  da^er 
to  the  public  using  the  highway  beyond  any 
ordinary  tricycle.  The  weight  was  2  cwt., 
and  the  wheels  having  indiarubber  tires 
would  not  injure  the  surface  of  the  road. 

The  person  riding  on  the  tricycle  could 
work  it  by  his  feet,  either  independently  of, 
or  in  conjunction  with  the  application  of 
the  steam  power,  ayid  by  an  automatic 
brake  the  moohine  could  be  stopped  in  a 
very  few  yards. 

On  a  summons  against  the  rider  for  non- 
compliance  unth  the  rules  a/nd  regulations 
for  the  use  of  locomotives  on  highways  pre^ 
scribed  by  the  Locomotive  Acts,  1861,  1865 
amd  1878,  the  magistrate  convicted  the  op- 
peLlant. 

On  appeal  it  was, — 

Held,  that  the  conviction  wa^  right,  as  the 
tricycle  was  a  locomotive  within  the  de/L 
nition  in  section  38  of  the  Highways  a/nd 
Locomotives  (Amendment)  Act,  1878  (41 
^  42  Vict.  c.  77). 

This  was  a  Case  stated  bj  a  Metropo- 
litan police  magistrate  on  his  conyiction 
of  the  appellant  on  summonses  charging 
him  with  using  a  certain  locomotive  pro- 
pelled hy  steam,  without  observing  the 
conditions  prescribed  hy  section  3  of  28 
&  29  Vict.  c.  83,  and  section  29  of  41  & 
42  Vict.  c.  77. 

The  case  and  facts  are  fully  stated  in 
the  judgment. 

J.  W.  Mellor  (Ohannell  with  him),  for 
the  appellant.  —  This  tricycle  is  not 
within  the  mischief  of  the  statutes,  and 
clearly  was  not  contemplated  by  them. 


They  were  directed  to  traction  engines, 
heavy  machines,  and  it  will  be  seen  that 
the  separate  provisions  are  wholly  in- 
applicable to  such  a  case  as  this.  The 
decisions  in  ToA/lor  v.  Ooodwin  (1)  and 
Williams  v.  EUis  (2)  shew  that  regard 
will  be  had  to  the  sort  of  vehicle  contem- 
plated by  Acts  of  Parliament  creating 
penalties  or  imposing  tolls. 
Leese,  contra,  was  not  called  on  to  argue. 

Our,  adv.  vtdt. 

The  judgment  of  the  Court  (3),  written 
by  Pollock,  B.,  was  (on  July  4)  read  by 

LoBD  Coleridge,  C.J. — This  is  an  ap- 
peal against  the  conviction  of  the  appel- 
lant by  a  Metropolitan  police  magistrate 
under  five  summonses,  whereby  the  ap« 
*  pellant  was  charged  with  usinf^  a  certain 
locomotive  propelled  by  steam,  being  a 
motor  tricycle,  upon  a  jptiblic  highway, 
without  observing  the  conditions  pre- 
scribed by  section  3  of  the  Locomotives 
Act,  1865  (28  &  29  Vict.  c.  83),  and  see- 
tion  29  of  the  Amending  Act  of  1878 
(41  &  42  Vict.  c.  77),  and  by  other  enact- 
ments. 

It  was  admitted  before  the  magistrate 
and  before  us,  that  those  conditions  had 
not  been  observed ;  and  the  only  question 
raised  for  our  opinion  is,  whether  the 
machine  in  question  was  rightly  held  by 
the  magistrates  to  be  a  locomotive  within 
the  meaning  of  these  sections.  The  first 
of  these  provides  that ''  every  locomotive 
propelled  by  steam  or  any  other  than 
animal  power,  on  any  turnpike  road  or 
public  highway,  shall  be  worked"  ac- 
cording to  certain  rules  and  regulations 
thereinafter  contained.  Section  29  of 
the  second  Act  repeals  a  portion  of  sec- 
tion 3  of  the  first  Act,  and  substitutes 
another  regulation  to  be  observed  while 
the  locomotive  is  in  motion ;  but  by  sec- 
tion 38  the  word  "  locomotive  "  is  again 
defined  as  meaning  "any  locomotive 
propelled  by  steam  or  by  other  than 
animal  power.*'    The  tricycle  in  question 

(1)  48LawJ.Bep.M.C.104;  Law  Rep.  4  QJB. 
D.  228. 

(2)  49  Law  J.  Kep.  M.C.  47 ;  Law  Bep.  5  a.B. 
D.  175. 

(3)  Lord  Coleridge,  C.J.;  Pollock,  B.;  and 
Manistj,  J, 
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IB  described  in  para^aph  8  of  the  case 
before  ns,  wherein  the  eyidence  of  the 
respondent  is  set  oat.  He  says  that  he 
"saw  propelled  on  the  public  highway, 
at  the  rate  of  abont  five  miles  a  honr,  a 
tricycle,  on  which  was  sitting  a  man 
working  treadles  with  his  feet,  in  the 
manner  in  which  tricycles  are  usually 
propelled.  He  noticed  some  metal  boxes 
under  the  seat  of  the  vehicle,  but  when 
the  vehicle  passed  him  he  saw  no  sign  of 
steam  and  heard  no  noise.  The  metal 
oaseB  contained  a  small  steam-engine 
and  boiler,  and  a  condensing  apparatus, 
and  he  saw  that  the  steam  was  up  for  the 
occasion." 

On  the  part  of  the  appellant,  Mr.  Bate- 
man,  an  engineer  and  machinist,  was 
called  as  a  witness.  He  described  the  ma- 
chine as  being  like  an  ordinary  tricycle, 
and  capable  of  propulsion  in  the  ordinary 
way  by  the  feet  of  the  rider,  but  with 
auxiliary  steam  power  to  assist  the  rider, 
which  steam  power  was,  however,  suffi- 
ciently powerful  to  move  the  vehicle, 
if  desired,  without  the  foot  motion.  In  a 
metal  case  (size  about  two  feet  by  two 
feet  by  nine  inches),  placed  below  the 
level  of  the  seat,  and  near  the  feet  of  the 
rider  is  a  small  copper  tubular  boiler  and 
an  engine.  The  fuel  used  is  gas  evolved 
from  methylated  spirit  or  mineral  oil,  in 
the  same  manner  as  in  the  contrivance 
known  as  the  Whitechapel  lamp.  There 
is,  therefore,  no  smoke,  and  the  exhaust 
steam  instead  of  being  blown  off  into  the 
atmosphere,  producing  the  puffing  noise 
common  to  locomotives,  is  discharged 
into  a  coiled  pipe  in  another  metal  case 
behind  the  rider's  seat,  and  is  there  con- 
densed and  returned  by  a  small  pump  to 
the  boiler  as  hot  water,  thus  at  once 
economising  water  and  fuel,  and  prevent- 
ing escape  of  steam  into  the  atmosphere. 
The  power  qf  the  engine  was  about  one 
horse  power  indicated,  and  it  was  capable 
of  driving  the  vehicle  on  a  level  road  at  a 
rate  of  nearly  ten  miles  an  hour,  but  not 
more.  When  the  vehicle  was  so  driven 
there  was  nothing  to  indicate  that  it  was 
being  worked  by  steam  power,  and  no- 
thing which  could  frighten  horses  or  cause 
danger  to  the  public  using  the  highway 
beyond  any  ordinary  tricycle.  The 
weight  of  the  machine  was  proved  to  be 
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about  2  cwt.,  and  the  tires  of  the  wheels 
about  Ij^  inches  in  width,  being  similar  to 
bicycle  wheels,  but  somewhat  stouter  and 
stronger.  The  tires  being  of  indiarubber, 
no  injury  could  be  done  to  the  surface  of 
the  road  by  working  the  machine  on  it. 

It  was  further  proved  that  the  machine 
was  fitted  with  a  brake,  sufficiently 
powerful  to  stop  the  machine  in  a  very 
few  yards  against  the  power  of  the  steam 
even  if  it  continued  working.  This  was 
effected  by  the  brake  having  a  powerful 
leverage,  so  that  a  force  far  less  than  the 
force  of  the  steam  applied  to  the  brake 
would  nevertheless  stop  the  machine.  The 
brake  is  also  fitted  with  an  automatic 
action,  by  which  when  the  weight  of  the 
rider  is  off  the  seat  the  seat  rises,  and 
thereby  applies  the  brake,  so  that  when 
'  there  is  no  person  sitting  on  the  seat  the 
brake  is  applied  and  prevents  the  machine 
moving.  The  machine  is  guided  by  a 
handle,  and  can  be  turned  completely 
round  in  twice  its  own  length.  The 
boiler  is  tested  to  bear  a  pressure  of 
700  lbs.,  and  it  is  habitually  worked  with 
a  pressure  of  about  150  lbs.  Even  if  the 
boiler  did  burst,  being  tubular  and  of 
copper,  the  only  result  would  be  a  rent 
in  one  of  the  tubes,  and  there  would  be 
no  explosion. 

In  answer  to  questions  put  to  him  on 
behalf  of  the  appellant,  Mr.  Bateman 
explained  that  the  principle  of  the  in- 
vention was  capable  of  extension  to  larger 
carriages,  but  that  the  use  of  indiarubber 
tires  practically  limited  the  weight  to 
something  not  g^reatly  exceeding  the 
weight  of  this  particular  machine,  and 
also  that  the  fuel  used  could  not  be  used 
economically  to  obtain  very  much  greater 
power  than  was  obtained. 

It  is  scarcely  necessaiy  to  do  more  than 
to  read  this  description  in  order  to  shew 
that  the  tricycle  in  question  comes  within 
the  words  of  the  above  statutes,  as  being 
''a  locomotive  propelled  by  steam,  or 
any  other  than  animal  power."  It  cannot 
be  less  within  this  description  because  it 
is  capable  of  propulsion  in  the  ordinary 
way  by  the  foot  of  the  rider,  it  being  ex- 
pressly found  in  the  case  that  the  steam 
power  was  sufficiently  powerful  to  move 
it,  if  desired,  without  the  foot  motion.  It 
was  argued,  however,  on  behalf  of  the 
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appellant,  that  such  a  machine  could  not 
have  been  within  the  contemplation  of  the 
framers  of  the  statntes  in  question,  which 
apparently  were  intended  to  be  directed 
against  the  use  of  locomotives  larger  in 
size  and  heavier  in  weight,  and  therefore 
more  dangerous  to  persons  using  the 
public  highway,  than  the  locomotive  in 
question.  It  is  probable  that  the  statutes 
in  question  were  not  pointed  against  the 
specific  form  of  locomotive  which  is  de- 
scribed in  this  case.  Indeed,  such  a  loco- 
motive was  not  known  when  they  were 
passed,  and  probably  not  contemplated. 
As,  however,  it  comes  within  the  very 
words  of  the  statute,  it  seems  to  us  that 
we  cannot,  upon  any  true  ground  of  con- 
struction, exclude  it  from  their  operation ; 
and  it  may  be  observed  that  even  if  the 
fullest  scope  be  given  to  this  argument, 
Mr.  Bateman's  explanation  that  the 
principle  of  the  invention  was  capable  of 
extension  to  larger  carriages  would  shew 
that  a  locomotive  similar  in  construction 
and  principle  to  that  which  is  the  subject- 
matter  of  this  case  might,  by  reason  of 
its  size  and  power,  become  much  more 
dangerous;  and  if  this  be  so,  the  ques- 
tion to  be  considered  in  each  case  would 
not  be  whether  the  locomotive  in  ques- 
tion properly  came  within  the  language 
of  the  statutes,  but  whether,  by  reason 
of  the  size  or  weight  of  the  particular 
machine,  it  came  within  the  mischief 
supposed  to  be  contemplated,  which  shews 
that  such  an  argument  is  vicious. 

Two  cases  were  cited  by  counsel  for 
the  appellant ;  but  in  truth  they  have  no 


bearing  upon  the  present  case.  The  first 
was  that  of  Taylor  v.  Goodwin  (1),  in 
which  it  was  held  by  this  Court  that  a 
person  riding  upon  a  bicycle  on  a  high- 
way  at  such  a  pace  as  to  endanger  the 
life  or  limb  of  passengers  may  be  con- 
victed of  furiously  driving  a  carriage 
under  the  provisions  of  the  Highway  Act 
(6  A  6  Will.  4.  c.  50),  s.  78.  The  ar- 
gument in  that  case  turned  wholly 
upon  the  meaning  of  the  word  *'  car- 
riage "  in  that  Act,  and  it  gives  us  no 
assistance.  The  second  case  was  that  of 
Williams  v.  Ellis  (2).  In  this  case,  where 
a  local  turnpike  Act  imposed  a  toll  upon 
any  horse,  mule  or  other  beast  drawing 
any  coach,  sociable,  chariot,  berlin,  &c., 
it  was  held  that  a  bicycle  was  not  a  car- 
riage liable  to  toll  under  the  Act.  This 
*  case  was  decided  upon  the  ground  that  the 
carriages  referred  to  in  the  statute  must 
be  carriages  ejusdem  generis  with  the 
carriages  previously  specified.  This  does 
not  appear  to  us  to  have  any  material 
bearing  upon  the  question  now  before  us. 
We  thmk  that  the  dedsion  of  the 
magistrate  was  correct,  and  that  the  con- 
viction should  stand,  with  coste. 

Conviction  affirmed. 


Solidton — Milne,  Kiddle  &  Mellor,  for  appellant 
Gregory,  Bowdifies  &  Co.,  for  respondent. 
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c.  65.  s.  3] — A  bastardy  order  obtained  under 
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mother  afterwards  married,  and  the  putative 
father  thereupon  discontinued  the  payment. 
Justices,  upon  complaint  by  the  mother,  under 
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applied  to  the  guardians,  under  89  &  40  Vict, 
c.  79.  s.  10,  to  pay  the  fees,  and  had  refused  to 
obtain  a  remission  of  them,  under  33  &  34 
Vict.  c.  76.  s.  17,  he  was  not  liable  to  convic- 
tion under  39  &  40  Vict.  c.  79.  s.  12,  as  he  had 
in  fact  complied  with  the  order  to  cause  the 
child  to  attend  the  school.  Bichardson  t. 
Saunders,  65 


1870  and  1876 ;  "causing  children  to  attend 


school'* :  attending  without  fee :  by-laws  of 
school  board] — A  parent  who  sends  his  child  to 
a  board  school  to  request  admission  and  in- 
struction, but  without  the  school  fees,  does  not 
"  cause  his  child  to  attend  school "'  within  the 
meaning  of  a  by-law  of  a  school  board  re- 
quiring such  attendance,  or  within  the  mean- 
ing of  the  Elementary  Education  Acts.  The 
school  board  may  proceed  against  the  parent 
for  an  offence  against  the  by-law,  and  are 
not  bound  to  proceed  for  an  offence  against  the 
Act.  Saunders  v.  Richardson,  137 
Richardson  y.  Saunders  {Ante,  p.  66)  overraled. 
Ibid. 

■  absence  of  child  from  school :  residence 
apart  from  parent :  liability  of  parent] — The 
respondent,  a  widow,  was  summoned  for  neg- 
lecting, as  a  parent,  to  comply  with  an  order 
to  send  her  child  to  a  certified  efficient 
school.  She  pleaded  poverty,  and  that,  being 
quite  unable  to  maintain  the  child,  she  had 
sent  het  to  an  aunt  at  Fulham.    The  respon* 
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dent  aUo  stated  that  the  child  was  Bometimes 
sent  to  stay  with  another  aunt.  The  magis- 
trate dismissed  the  summons  on  the  ground 
that  it  was  not  proved  that  the  child  was  re- 
siding with  and  under  the  control  of  the  respon* 
dent,  and  that  33  &  34  Vict.  c.  76.  s.  3,  by 
which  the  term  "parent"  includes  "every 
person  who  is  liable  to  maintain,  or  has  the 
actual  custody  of  any  child,"  contemplate  that 
the  liability  should  be  wiUi  the  person  who 
had  the  actual  custody  of  the  child: — Eeld, 
that  the  magistrate  was  wrong,  and  tha(  upon 
the  above  &cts  the  respondent  was  liable  to 
be  convicted.  The  School  Board  for  London  v. 
Jackwn^  134 
Qtttfre,  what  would  be  the  effect,  if  proved,  of  a 
permanent  residence  of  a  child  apart  from  the 
parent.    Ibid. 

9ckool   hoard   election  :    corrupt  practices  : 

penalty  and  disguaHfieation  on  convictton :  eum- 
mary  juriediction  of  justices'] — Justices  sitting 
at  petty  sessions  have  summaiy  powers  to  deal 
with  offences  under  section  91  of  the  Elementary 
Education  Act  for  corrupt  practices  at  school- 
board  elections,  the  woras  "upon  conviction" 
in  that  section  being  equivalent  to  "  upon  sum- 
mazy  conviction."    Beg.  v.  Gaunt,  32 

Skflotbbs  and  ^o^olvxs —definition  clause: 
sulhworkmenl — The  respondents  were  earthen- 
ware manufacturers.  The  appellant  was  in 
their  employ  as  a  "potters'  printer,"  and  by 
the  custom  of  the  trade  he  found  his  own 
"transferrer" — that  is,  an  assistant,  without 
whom  the  potters*  printer  was  unable  to  perform 
his  work.  The  respondents  having  made  a  re- 
duction in  the  wages  of  persons  in  their  employ, 
the  appellant  consented  to  work  at  the  reduced 
rate,  and  presented  himself  each  day  at  the 
works  ready  to  continue  his  employment,  but 
he  was  unable  to  work  owing  to  the  absence 
of  his  transferrer,  who  refused  to  work  at  the 
reduced  wages.  The  appellant  was  thereupon 
summoned  under  the  Employers  and  Workmen 
Act,  1875,  for  absenting  himself  from  his  em- 

Sloyment,  and,  in  exercise  of  the  summaiy  juris- 
iction  conferred  by  section  4,  the  magistrate 
ordered  him  to  pay  damages  to  the  respon- 
dents:— HMf  that  the  facts  amounted  to  a 
dispute  under  the  Act  between  an  employer 
ana  a  workman,  that  the  appellant  was  a 
workman  within  the  meaning  of  the  Act,  and 
that  the  summons  could  ther^ore,  by  section  4, 
be  heard  and  determined  by  a  Court  of  summary 
jurisdiction.  Qra/mger  v.  Aynsley,  Bromley  v. 
Thnu,4S 

EsTOPFiL— res  judicata:  public  health:  highway 
repairable  by  inhabitants  at  large :  whether  de- 
cision of  justices  as  to  character  of  street  con- 
dueive  :  public  health  actjr— An  urban  authority, 
acting  under  the  Public  Health  Act,  gave  notice 
to  the  defendant,  as  owner  of  premises  abutting 
on  \  street,  to  sewer  and  channel  part  of  the 
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street,  and,  on  his  failing  to  comply  with  the 
notice,  they  did  the  work  themselves,  and  sum- 
moned the  defendant  before  Justices  to  obtain 
payment  from  him  of  the  expenses  incurred 
thereby.  At  the  hearing  the  Justices  dismissed 
the  complaint  on  the  ground  that  the  street 
was  a  highway  repairable  by  the  inhabitants 
at  large.  Three  years  afterwards  the  urban 
authority  gave  notice  to  the  defendant  to  level 
and  pave  U)e  same  part  of  the  street,  and,  on 
his  failing  to  comply  with  that  notice,  did  the 
work  themselves,  and  again  summoned  the  de- 
fendant before  Justices  to  obtain  payment  of 
the  expenses  incurred  by  them : — Held  (rever- 
sing the  judgment  of  the  Exchequer  Division), 
that  the  order  made  by  the  Justices  on  the  first 
summons  was  not  conclusive  between  the  parties 
(in  respect  to  the  proceedings  under  the  second 
summons)  as  to  whether  the  street  was  a 
highway  repairable  by  the  inhabitants  at  large ; 
and  therefore  that  the  urban  authority  were 
not  estopped  from  recovering  the  expenses 
claimed  under  the  second  summons.  Meg,  v. 
Hutchins  (App.),  35 

EviDBNCB — confession,  admissibility  of:  inducement 
or  threat"] — The  prosecutor,  who  employed  the 
prisoner,  having  called  him  into  a  room,  in 
the  presence  of  a  police  inspector  said,  "He" 
(meaning  the  police  inspector)  "  tells  me  you 
are  making  housebreaking  implements ;  if  that 
is  so,  you  had  better  tell  the  truth,  it  may  be 
better  for  you."  The  prisoner  thereupon  made 
a  confession : — Held,  that  such  confession  was 
not  admissible  against  the  prisoner.  Beg.  v. 
FenneU  (0,C:BL),  126 

— —  on  appeal.    See  Poor  Law. 

ExciSB.    See  Licensing  Acts. 

Fblokious  Dbmoutiok.    See  Riot. 

Fbmb  Covebt.    See  Poor  Law. 

FoBOBBT — inchoate  instrument :  bill  of  exchange] — 
The  prisoner  purchased  goods  upon  the  terms 
that  he  should  give  to  the  vendors  his  acceptance 
for  the  price  indorsed  by  a  solvent  third  party. 
The  vendors  sent  to  him,  for  such  acceptance  and 
indorsement,  a  document  in  the  form  of  a  bill 
of  exchange,  but  without  any  drawer's  name 
thereon.  The  prisoner  returned  this  document 
accepted  by  himself,  and  with  what  purported 
to  be  an  indorsement  by  a  solvent  third  party. 
This  indorsement  had  been  forged  by  the  pri- 
soner. No  drawei^s  name  was  ever  placed  upon 
the  document : — Held,  that  the  prisoner  could 
not  be  convicted  of  feloniously  forging  or  feloni- 
ously uttering  an  indorsement  on  a  bill  of  ex- 
change, because  the  document  was  not  a  bill  of 
exchange,  as  it  bore  no  drawer's  ntime.  (By 
Stbfhkn,  J.),  that  the  prisoner  might  have  been 
convicted  of  a  forgery  at  common  law.  Beg.  r. 
Harper  (C.C.R.),  90 
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Q-A8W0BXS  Clausbs  Acts — penalty  for  not  sup' 
plying  c<ypy  of  accounts :  time  when  offence  com- 
plete :  effect  of  incorporation  ofgaetoorks  douses 
act]— The  Gasworks  Clauses  Act,  1871  (34  &  35 
Vict.  c.  41),  by  section  35  requires  the  under- 
takers to  fill  up  and  forward  to  the  local  au- 
thority, by  the  25th  of  March  in  each  year, 
an  annual  statement  of  accounts,  made  up  to 
the  preceding  31st  of  December,  in  a  certain 
form,  and  to  keep  copies  of  such  statement,  and 
to  sell  the  same  to  any  applicant.  A  penalty 
is  imposed  in  case  they  make  default  in  comply- 
ing with  the  above  provisions,  and  for  recoYery 
of  penalties  complaint  is  to  be  made  before  a 
Justice  within  six  months  after  the  commission 
of  the  offence.  The  same  Act,  in  section  1, 
says  that  ''the  Gasworks  Clauses  Act,  1847, 
and  this  Act  shall  be  construed  together  as  one 
Act ;  and  the  provisions  of  this  Act  shall  be 
held  to  repeal  and  supersede  such  of  the  pro- 
visions of  that  Act  as  are  inconsistent  with 
this  Act ; "  and  in  section  3  that  "  the  provisions 
of  this  Act  shall  apply  to  every  gas  undertaking 
authorised  by  any  special  Act  hereafter  passed." 
The  appellant  gas  company  by  its  special  Act, 
passed  in  1853,  incorporated  the  Gasworks 
Clauses  Act,  1847,  which,  by  section  49,  pro- 
vides that  '*  nothing  herein  or  in  the  special  Act 
contained  shall  be  deemed  to  exempt  the  under^ 
takers  from  any  general  Act  relating  to  gas- 
works." On  the  24th  of  March,  1880,  the  re- 
spondent made  complaint  before  Justices  that 
the  appellants  had  failed  on  the  3rd  of  March, 
1880,  to  sell  to  him  a  copy  of  the  annual  state- 
ment of  accounts  made  up  to  the  Slst  of  De- 
cember, 1878.  The  company  had  in  fact  nerer 
made  up  the  accounts  in  the  manner  prescribed 
by  the  Act  of  1871,  nor  forwarded  any  state- 
ment to  the  local  authority  of  which  a  copy 
could  be  made : — HeJd^  on  appeal  (affirming  tne 
conviction  by  the  Justices  of  tne  company),  first, 
that  the  appellants  were  subject  to  the  provi- 
sions of  the  Act  of  1871,  which  amended  not 
only  the  Act  of  1847  but  also  every  private 
Act  with  which  the  Act  of  1 847  had  been  incor- 
porated; and,  second,  that  the  complaint  was 
in  time.    The  Dudley  Gas  Co,  v.  Warmingtont  69 

GsANDCHiLD.    See  Poor  Law. 

HiQHWATS— ^07tera/  highway  act  (5^6  Will.  4.  c, 
50.  s.  54) ;  **  search  f  or t  dig  and  get  in  or  through  "  : 
"  avenue  to  dwelling^houu" :  licence  to  get  ma- 
terials for  repair  of  highway] — The  exception  in 
section  54  ot  5  &  6  Will.  4.  c  50  does  not  extend 
to  carrying  materials  alon^  an  avenue,  but  is 
confined  to  getting  matenals  in  an  avenue. 
Bamsdenr.  Yeates,  135 

highways  and   locomotives  amendment  act : 

exeesnve  weight  and  extraordinary  traffic:  tn- 
dustry  of  neighbourhood:  stone  quarries'] — On 
complaint  made  by  a  highway  authority  against 
certain  quarry  owners  to  recover  expenses  al- 
leged to  have  been  incurred  in  repairing  the 


damage  done  to  the  roads  by  the  excessive 
weight  and  extraordinary  traffic  conducted  by 
such  quarry  owners,  it  was  found  by  the  Jus- 
tices that  stone  quarries  existed  and  were  worked 
in  three  parishes  of  the  district  of  the  said  au- 
thority and  in  other  parishes  in  the  neigh- 
bourhood, and  that  the  stone  traffic  was  a 
recognised  business  in  such  parishes ;  that  the 
stone  was  carried  by  the  owners  in  waggons  from 
four  and  a^half  to  six  tons  weight,  and  that 
such  are  the  usual  weights  in  the  stone  traffic ; 
that  since  1874  the  roads  had  been  formed  and 
maintained  with  reference  to  the  stone  traffic  of 
more  expensive  and  durable  materials  than  the 
neighbouring  roads  subject  only  to  agricultural 
traffic.  On  appeal  against  an  order  made  by 
the  Justices  for  the  payment  by  the  quany 
owners  of  expenses  as  being  extraordinary  ex- 
penses incurred  by  reason  of  excessive  weight 
having  passed  along  the  road, — Heldf  that  there 
was  no  evidence  upon  which  the  Justices  could 
find  the  weight  to  be  excessive,  and  that  they 
were  right  in  finding  that  the  traffic  was  not 
extraordinary  within  the  meaning  of  section  23. 
WaUington  v.  Hoskins,  Stone  v.  same,  Pietor 
V.  same,  19 
In  determining  whether  '* excessive  weight"  has 
been  carried  along  a  road,  the  Justices  are  to 
consider  not  what  is  the  aggregate  weight,  but 
what  are  the  conditions  under  which  such  weight 
has  been  carried.    Ibid. 

liability  to  repair :  main  road :  road  ceas- 
ing to  be  a  turnpike  road:  highways  and  loco- 
motives {amendment)  act,  1878  (41  #  42  Viet, 
e.  77),  s.  13] — Under  the  Highways  and  Loco- 
motives (Amendment^  Act,  1878  (41  &  42  Vict. 
c.  77),  s.  13  (enacting  that  any  road  which 
has,  since  the  31st  of  December,  1870,  ceased 
to  be  a  turnpike  road,  shall  be  deemed  a  main 
road,  and  half  of  the  expenses  incurred  after 
the  29th  of  September,  1878,  by  a  highway 
authority  in  its  maintenance  shall  be  borne  by 
the  county  authority),  the  corporation  of  a 
borough,  as  its  highway  authority,  claimed  from 
the  county  authority  half  of  the  expenses  of 
maintaining  certain  portions  of  roads,  which, 
being  formerly  parts  of  turnpike  roads,  ceased 
in  1872  to  be  such  through  being  brought  within 
the  borough  by  a  local  Act  enlarging  it,  and  ap- 
plying to  it  as  enlarged  all  enactments  relating 
to  the  previous  area  ;  amon^  which,  under  an 
earlier  local  Act,  were  sections  47-50  of  the 
Towns  Improvement  Claases  Act,  1847,  making 
commissioners  now  represented  by  the  corpora- 
tion liable  for  the  repair  of  all  highways  within 
that  area,  and  precluding  turnpike  trustees 
from  collecting  tolls  or  spending  money  on  any 
load  within  it : — Held,  that  the  claim  was  not 
sustainable,  the  Act  41  &  42  Vict  c.  77.  s.  13 
not  applying  where  portions  of  roads  have  only 
ceased  to  form  parts  of  turnpike  trusts  inci- 
dentally by  being  merged  in  another  jurisdiction 
with  an  express  provision  as  to  their  repair. 
The  Mayor,  j-c,  of  Bochdale  v.  The  Justices  of 
Lancashire,  97 
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flvpotr  0/;  6#  6  Wai.  4.  c.  50.  M.  61»  63,54: 

gatkaing  gton€$  on  enclosed  land:  licence  to 
ewrveuor  to  ** gather**  atones  without  making 
saii^action  to  owner] — Under  the  Highway  Act, 
1835  (6  &  6  Will.  4.  c.  50),  8.  51,  the  Bvxvejor 
may  obtain  a  licence  from  Justices  to  '*  gather  " 
stones  lying  upon  any  enclosed  land  in  the 
parish  without  making  any  satisfaction  to  the 
owner  for  the  stones  taken.  The  Mresford 
Sural  Samtnry  Authority  r.  800U,  103 

See  Estoppel.    Locomotire. 

HoBBJLND  AifD  '^wn-^odultery  qf  w\fe :  liability 
of  husband  for  maintenance :  poor  law  amend- 
ment  act^  1868  (31  #  82  Viet,  c,  122),  e,  33]— 
A  husband  is  not  liable  under  section  33  of  the 
Poor  Law  Amendment  Act,  1868  (31  &  32  Vict 
e.  122),  to  maintain  a  wife  who  has  committed 
adultery  and  is  liying  apart  from  him.  (hiUey 
T.  Chaman,  111 

IixaoTmcATB  CHiLDiuDr.    See  Poor. 


InDzenoDiT.    See  Practice. 


Ihdugbmbnt  Ain>  Thbbat.    See  Eridence. 


IxTBiT  TO  BarBAxn).    See  RaUway  Company. 

Iebucotabilitt.    See  Poor. 

JmusDicnov.    See  Cruelty. 

Labcbit — taking :  excessive  payment  made  under 
feair^ — ^The  prosecutrix  gave  the  prisoner,  a  tra- 
Telling  grinder,  six  knires  to  grind.  He  ground 
them,  and  demanded  bs,  6i{.  for  the  work.  The 
prosecutrix  refused  to  pay  that  amount^  on  the 
ground  that  the  charge  was  excessive.  Being 
threatened  by  the  prisoner,  the  prosecutrix, 
in  fear,  paid  the  sum  demanded.  Evidence 
was  ^ven  that  the  trade  charge  for  grinding 
the  SIX  knives  was  Is,  3i{. : — Hdd^  upon  the 
authority  of  The  Queen  v.  Maegrath  (39  Law  J. 
Sep.  H.C.  7 ;  Law  Bep.  1  C.C.R.  205),  that  the 
above  facts  constitute  a  Imrceny,  and  that  it 
was  immaterial  that  some  money  was  owing  from 
the  prosecutrix  to  the  prisoner.  Reg.  v.  Lovell 
(CdR),  91 

lAaorsiNO  Ken— death  rf  licensed  person  during 
eentinuemce  qf  Hoence :  expiration  of  licence :  ap^ 
pUeation  to  special  sessions :  9  Geo,  4.  e.  61,  ss,  4, 
18,  14] — A,  duly  licensed  under  9  Geo.  4.  c.  61, 
intended  to  apply  for  a  renewal  of  her  licence 
at  the  general  annual  licensing  meeting  to  be 
held  by  adjournment  on  the  2nd  of  October.  On 
the  25th  of  September  she  received  notice  that 
the  police  would  object  on  the  ground  of  her 
age ;  and  on  the  27th  of  September  she  died. 


No  notice  was  or  oould  be  given  by  any  per- 
son of  application  for  a  licence  for  the  pre- 
mises to  be  heard  on  the  2nd  of  October,  and 
no  licence  was  granted  to  any  person  on  that 
day.  No  application  was  made  at  the  next 
special  sessions  on  the  6th  of  November,  but 
notice  having  been  duly  given  at  the  following 
special  sessions,  on  the  4ui  of  December,  W.  did 
apply  under  section  14  of  9  Geo.  4.  c.  61,  as 
assignee  of  the  heir  of  A,  for  a  licence  in  re- 
spect of  the  premises.  The  Justices  refused 
the  application  on  the  ground  that  thev  had  no 
jurisdiction  after  the  expiration  of  the  time 
for  which  A's  licence  had  been  granted,  namely, 
the  10th  of  October: — Heldt  on  the  authority 
of  Simpkin  v.  The  Justices  of  Birminaham  (41 
Law  J.  Bep.  M.C.  102 ;  Law  Bep.  7  Q.6.  482) 
and  Ex  parte  Todd  (47  Law  J.  Bep.  M.C.  89 ; 
Law  Bep.  3  Q.6.  D.  407),  that  the  Justicea 
were  right.  White  v.  The  Justices  of  CoquetdalSt 
128 


excise  licence:    sale  during  closing  hours: 

37  #  38  Viet,  0,  49.  s.  3]— By  the  Lioensiog 
Act,  1874  (37  &  38  Vict.  c.  49),  s.  3,  "All 
premises  in  which  intoxicating  liquors  are 
sold  by  retail"  are  to  be  closed  during  cer- 
tain hours : — Heldt  that  this  enactment  was  not 
confined  to  premises  licensed  by  the  Justices 
to  sell  intoxicating  liquors,  but  included  pre- 
mises in  which  intoxicating  liquors  were  sold 
in  pursuance  of  an  excise  licence  granted  under 
24  &  25  Vict  c  21.    Martin  v.  Barker,  109 

1828  (9  Geo,  4.  c.  61),  s.  14^1874  ^37  #  88 

Vict,  c.  49),  s,  15 ;  conviction  of  licensed  person  : 
application  by  owner  for  authority  to  carry  on 
business:  discretion  of  justices  at  special  ses- 
sions to  rrfuse'] — Under  the  Licensing  Act, 
1874  (37  &  38  Vict,  c  49),  s.  15,  application 
was  made  at  special  licensing  sessions  by  the 
owner  of  a  beerhouse,  licensed  continuously 
from  a  date  anterior  to  1869,  the  tenant  of 
which  had  been  convicted  of  felony,  for  the 
grant  of  a  licencerin  respect  of  the  same  pre- 
mises. The  Justices  reftised  the  application 
on  the  ground  that  the  house  was  of  a  di»- 
orderly  character : — Held,  that  the  Justices  at 
special  licensing  sessions,  as  well  as  the  Jus- 
tices at  the  general  annual  licensing  meeting, 
had  discretion  so  to  reftise  the  application.  7%e 
Queen  v.  Bowell  (41  Law  J.  Bep.  M.C.  175)  fol- 
lowed. Reg,  V.  The  Justices  qf  Hertfordshire, 
Bsre  Wroughton,  121 

LocoMonvB — tricyde:  highway,  locomotive  en: 
the  locomotive  act,  1861  (24  #  25  Vict.  c.  70), 
s.  12 ;  the  locomotives  act,  1865  (28  #  29  Vict, 
c,  83),  ss,  3,  4,  7  -'  the  highways  and  locomotives 
(amendment)  act,  1878  (41  jr  42  Viet,  c,  77), 
ss,  28,  29,  38] — A  motor  tricycle  was  capable  of 
being  propelled  by  steam  alone  at  the  rate  of 
ten  miles  an  hour,  but  when  so  propelled  there 
was  no  noise  or  escape  of  steam,  and  nothing 
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which  could  frighten  hones  or  cause  danger  to 
the  public  using  the  highway  beyond  any 
ordinary  tricycle.  The  weight  was  2  cwt.,  and 
the  wheels  having  indiarubber  tires  would  not 
injure  the  surface  of  the  road.  The  person 
riding  on  the  trioycle  could  work  it  by  his  feet, 
either  independently  of,  or  in  coi\junction  with 
the  application  of  the  steam  power,  and  by  an 
automatic  brake  the  machine  could  be  stopped 
in  a  yery  few  yards.  On  a  summons  against 
the  rider  for  noncompliance  with  the  rules  and 
regulations  for  the  use  of  locomotives  on  high- 
ways prescribed  by  the  Locomotive  Acts,  1861, 
1865  and  1878,  the  magistrate  convicted  the 
appellant.  On  appeal  it  was, — Heldf  that  the 
oonyiction  was  right,  as  the  tricycle  was  a  loco- 
motive  within  the  definition  in  section  38  of 
the  Highways  and  Locomotives  (Amendment) 
Act,  1878  (41  &  42  Vict.  c.  77).  Parkyns  T. 
Preist,  148 

See  Highways. 

Makslauqhtbb— '^(Ttn^  wrongdoers :  culpable  negli- 
gence]— The  prisoners  A,  JB  and  G  went  into  a 
field  in  proximity  to  highways  and  houses, 
taking  with  them  a  rifle.  B  placed  a  board, 
which  was  handed  to  him  by  A  in  the  presence 
of  C,  in  a  tree  in  the  field  as  a  target.  All 
three  fired  shots  directed  at  such  target  from  a 
distance  of  100  yards.  One  of  the  shots  thus 
fired  killed  a  boy  in  a  tree  in  a  garden  at  a  spot 
distant  393  yards  from  the  firing  point  No 
precautions  were  taken  to  prevent  danger  from 
such  firing.  It  was  proved  that  the  rifie  was 
sighted  at  950  yards,  and  would  probably  be 
deadly  at  a  mile.  There  was  no  evidence  as 
to  which  of  the  prisoners  fired  the  fatal  shot. 
The  prisoners  were  all  found  guilty  of  man- 
slaughter:— Heldt  that  all  three  prisoners 
were  rightly  convicted  of  manslaushter,  because 
they  had  been  guilty  of  a  brea(m  of  duty  in 
firing  at  the  spot  in  question  without  taking 
proper  precautions  to  prevent  injuiy  to  others. 
Beg,  V.  Salman  (C.C.R.),  25 

Matob  of  Bobough.    See  Municipal  Corporation. 

Hkna.cs.    See  Larceny. 

Mbtbopoutan  BuiLDDro  Act — dangerous  struc' 
.  ture :  party  waU :  expenses  of  securing  dangerous 
structure,  how  estimated:  liability  of  one  owner 
of  party  wall\ — The  owner  of  premises  bounded 
east  and  west  by  party  walls,  having  pulled 
down  the  interior,  the  Metropolitan  Board  of 
Works  gave  notices  to  him  and  to  the  joint 
owners  of  the  party  walls  on  either  side,  under 
section  72  of  the  Metropolitan  Building  Act, 
1855  to  take  down,  secure  and  shore  up  the 
party  walls  as  dangerous  structures.  The  owners 
did  nothing,  and  the  board  did  the  work  them- 
selves, employing  a  builder  at  prices  fixed  t^  a 
running;  contract  b^tw^en  thomselves  and  him, 


entered  into  some  time  pre^ously.  This  contract 
caused  the  amount  paid  by  the  board  to  be  in 
excess  of  the  market  price  of  such  work  at  the 
time  it  was  done.  The  board  then  summoned 
the  first-mentioned  owner  alone  in  respect  of  the 
whole  sum,  whereupon  he  objected  that  the  board 
could  only  claim  the  amount  which  the  work 
was  worth  at  the  time  it  was  done ;  and  secondly, 
that  he  was  only  liable  for  his  proportion,  and 
that  the  other  owners  should  have  been  sum- 
moned also  for  payment  of  their  respectiva 
shares  : — Hdd,  that  the  magistrate  was  right  in 
overruling  both  objections,  and  making  the  order 
for  "all  expenses  incurred,"  leaving  the  ap- 
pellant to  get  contribution  from  the  other 
owners.  Deoenham  y.  7%e  Metropolitan  Board 
of  Works,  29 

Mbtbopoutam  Makaoshsmt  Acts — eoutrilnUion 
towards  new  street :  "  house  and  land" :  dissent^ 
ing  chapel] — The  appellants  were  the  trustees 
of  a  chapel  which  abutted  on  and  formed  part 
of  a  new  street  within  the  meaning  of  18  &  19 
Vict.  c.  120.  The  chapel  was  registered  as  a 
place  of  religious  worship,  but  had  not  been 
consecrated,  and  there  was  no  dedication  of  the 
land  in  perpetuity.  Attached  to  the  chapel  was 
a  vestiy,  and  there  were  also  rooms  for  a  care- 
taker, besides  lecture-  and  schoolrooms  under- 
neath the  chapel : — Held,  that  the  trustees  were 
the  owners  of  a  "  house"  within  the  meaning  of 
18  &  19  Vict.  c.  120.  B.  105,  or  of  land  within 
26  &  26  Vict.  c.  102.  s.  77,  and  were  liable  to 
contribute  to  the  expense  of  making  and  paving 
the  street.  Caiger  y.  7%e  Vestry  of  8t,  Mary, 
Islington,  59 

MiBDBKBAJCouB.    See  Debtors  Act. 

MisDiBacTioxr  on  Indictment    See  Practice. 

Municipal  Gobfo&ition— ^}otMr  of  mayor  to  aet 
as  justice  of  peace  for  borough  .-5^6  Will,  4. 
c.  76  (municipal  corporation  act,  1835),  s.  67: 
illegal  contract:  inaemnifying  bail:  recovering 
back  money  paid  as  security  to  bail] — ^The  mayor 
of  a  borough  under  the  Municipal  Corporation 
Act,  1835  (5  &  6  Will.  4.  c.  76),  which  had  no 
separate  commission  of  the  peace,  acted  as  a 
Justice  of  the  peace  for  the  borough: — Held, 
that  under  section  57  he  had  power  so  to  act. 
A  person  becoming  bail  for  the  appearance  of 
another,  to  answer  a  criminal  charge,  received 
money  as  security  from  the  accused: — Held, 
that  the  transaction  was  illegal,  and  that  the 
money  could  be  recovered  back  at  any  time 
before  the  bail  had  applied  it  in  reimbursing 
himself  for  loss  actoalfy  sustained.  Wilson  y. 
Strugnell,  146 

MuBDNB — endeatfouring  to  persuade,  or  encouraging 
to  commit:  newspaper  article:  24  ff  25  Vict, 
c.  100.  «.  4]— Section  4  of  24  &  35  Vict.  c.  100 
enacts  {inter  alia)  that "  whosoever  shall  solicit, 
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encounge,  persnade,  or  endeavour  to  persuade, 
or  shall  propose  to  any  person,  to  murder 
any  other  person,  whether  he  be  a  subject  of 
her  Majesty  or  not,  and  whether  he  be  wiUiin 
the  Queen's  donodnionB  or  not,  shall  be  guilty 
of  a  misdemeanour."  The  defendant  was  in- 
dicted under  that  section,  and  was  proved  to 
have  published  an  article  written  in  German 
in  a  newspaper  published  in  that  langui^e  in 
London,  which  was  sold  to  the  public  and  also 
drcnlated  among  subscribers.  The  article  ex- 
ulted in  the  recent  murder  of  the  £mperor  of 
Russia,  and  commended  it  as  an  example 
to  revolutionists.  The  jury  were  directed  that 
if  they  thought  that  by  the  publication  of  the 
article  the  defendant  did  intend  to,  and  did, 
encourage  or  endeavour  to  persuade  any  person 
to  murder  any  other  person,  whether  a  subject 
of  her  Majesty  or  not,  and  whether  within  the 
Queen's  dominions  or  not,  and  that  such  en- 
coniagement  and  endeavouring  to  persuade  was 
the  natural  and  reasonable  effect  of  the  article, 
they  should  find  him  guilty : — Held,  that  such 
direction  was  correct.  The  offence  of  encourag- 
ing or  endeavouring  to  persuade  any  person  to 
murder  any  other  person  within  the  meaning  of 
24  &  25  Vict.  c.  100.  s.  4,  may  be  completed  by 
the  publication  of  an  article  in  a  newspaper, 
although  not  specifically  addressed  to  any  one 
person.    Reg.  v.  Most  (C.C.R.),  113 

Nbw  Tsux  on  Indictment.    See  Practice. 

KuisANoa.    See  Practice. 

pABisa.    See  Poor.    Sea. 

PooE  likW—^Uvided  parishes,  ^o.,  cxt :  residence : 
order  of  removal  made  without  corroborative 
evidence :  appeal  to  sessions :  fresh  evidence  on 
appeal :  Jurisdiction  ofsessions]--'By  the  Divided 
Parishes,  &c..  Act  (39  &  40  Vict.  c.  61),  s.  34, 
a  settlement  is  acquired  by  three  years'  residence 
in  a  parish,  but  no  order  of  removal  in  respect 
of  a  settlement  so  acquired  is  to  be  made  upon 
the  evidence  of  the  person  to  be  removed,  with- 
out such  corroboration  as  the  Justices  or  Court 
think  sufficient.  An  order  was  made  by  Jus- 
tices for  the  removal  of  a  pauper  to  M.  by  reason 
of  a  settlement  acquired  under  the  34th  section 
without  any  corroboration.  There  was  an  appeal 
to  the  sessions  on  several  grounds,  one  of 
which  was  that  no  settlement  had  been  acquired 
by  residence ;  and  another,  that  no  corroboration 
of  the  pauper's  evidence  was  given  before  the 
Justices  wno  made  the  order  of  removal: — 
Esld,  that  it  was  competent  for  the  sessions  to 
receive  such  corroborative  evidence,  though 
not  tendered  before  the  Justices  making  &e 
order,  there  bein^  other  grounds  of  appeal  which 
oould  not  be  decided  without  hearing  such  evi- 
denee.  Reff,  ▼.  The  Ouardians  of  the  Abergavenny 
Vnianj  1 
QsATf,  whether  such  corroborative  evidence  could 


have  been  received  if  the  only  ground  of  appeal 
had  been  that  the  order  of  removal  was  a  nullity, 
owing  to  its  having  been  made  upon  the  evi- 
dence of  the  pauper  without  any  corroboration. 
Ibid. 

—  maintenance  of  grandchUd  :  coverture :  mar- 
ried woman  having  separate  property :  statutes'] 
— A  married  woman  is  not  liable  during  cover- 
ture to  contribute  towards  the  maintenance  of 
her  grandchildren,  notwithstanding  that  she 
has  separate  estate,  and  is  of  sufficient  ability 
at  her  own  charges  and  independently  of  her 
husband  to  support  them.  Coleman  v.  The 
Churchwardens  and  Overseers  of  Birmingham,  92 

—  rate :  appeal  to  quarter  sessions :  notice  oj 
appeed:  reasonable  time] — ^By  17  Oreo.  2.  c.  38. 
s.  4,  an  appeal  from  a  poor  rate  is  given  to  the 
"  next  quarter  sessions,"  and  by  12  &  13  Vict, 
c.  45.  s.  1,  "fourteen  clear  davs'  notice  of  ap- 
peal must  be  given."  An  appellant  under  these 
provisions  is,  however,  entitled  to  a  further  rea- 
sonable time  in  which  to  make  up  his  mind 
whether  to  appeal  or  not.  Where,  therefore,  a 
rate  was  published  on  the  21st  of  March,  and 
the  next  actual  quarter  sessions  were  held  on 
the  5th  of  April, — Held,  that  the  appellant  was 
not  bound  to  appeal  to  these  sessions,  but  was 
entitled  to  appeal  to  the  next  following  sessions. 
Reg,  V.  The  Justices  of  Surrey,  10 

—  rateable  occupation :  sale  of  grass:  licence  <f 
exclusive  pasturage  for  ten  months] — Where  an 
owner  of  grass  land  upon  the  determination 
of  a  previous  tenancy  advertised  for  sale  by 
auction  and  sold  the  grass  thereupon  for  ten 
months  to  purchasers,  on  the  condition  of  their 
feeding  it  with  certain  stock,  dressing  the  dung, 
cutting  the  thistles  and  leaving  the  fences  in 
good  repair,  and  announced  at  the  time  of  the 
sale  that  it  was  made  free  from  all  rates,  tithes 
and  taxes, — Held,  that  he  was  rightly  inserted 
in  the  rate  book  as  occupier,  the  transaction 
with  the  purchasers  of  the  grass  only  amounting 
to  a  licence  by  him  to.  them  to  turn  in  their 
cattle,  and  not  constituting  them  tenant  occu- 
piers.   Mogg  V.  The  Overseers  of  Yatton,  17 

rating  act:   valuation  of  land  used  as  a 

plantation:  assessment  of  sporting  rights] — By 
the  Bating  Act,  1874  (37  &  38  Vict.  c.  54l  s.  4. 
sub-s.  (a),  the  rateable  value  of  any  land  used 
only  for  a  plantation  or  wood  is  to  be  estimated 
"  as  if  the  land,  instead  of  being  a  plantation  or 
a  wood,  were  let  and  occupied  in  its  natural  and 
unimproved  stAte"  :—Had,  that  the  enhanced 
value  of  such  land,  owing  to  the  presence  of 
game  upon  it,  was  properly  taken  into  account 
in  assessing  its  rateable  value.  E^on  v.  The 
Overseers,  ^c,  of  Mold,  39 


rating:  statute  6  #  7  Will.  4.  e,  96.  «.  6; 


spMol  sessions :  right  of  appeal  by  assessment 
committee  against  order  of  special  sessions:  union 


158 


INDEX  TO  UA.aiSTBATES'  CASB8. 


[N.S. 


assessment  commutes  act] — By  27  &  28  Yict. 
c.  39.  B.  2,  an  assessmeDt  committee  may,  with 
the  consent  of  the  guardians,  appear  as  re- 
spondents to  an  appeal  against  a  poor-rate  made 
for  a  parish  contained  in  a  anion  to  which  the 
Union  Assessment  Committee  Act,  1862,  ap- 
plies,  "  bat  in  the  name  of  the  guardians,  m 
like  manner  and  with  the  same  incidents  and 
subject  to  the  same  liabilities  and  entitled  to 
the  same  remedies  and  rights  as  in  the  case  of 
persons  other  than  the  overseers  to  whom  notice 
of  appeal  may  be  given  "  : — Held,  that  an  as- 
sessment committee  who  had  appeared  as  re- 
spondents at  special  sessions,  under  the  pro- 
visions of  27  &  28  Vict.  c.  39.  s.  2,  were  entitled 
to  appeal  to  quarter  sessions  in  the  name  of  the 
guanlians  against  the  decision  of  Justices  at 
such  special  sessions.  Beff.  v.  The  Justices  of 
Montgomeryshire,  62 

Poor  Law  (continued) — rrfreshment  contractor: 
quarter  sessions :  appeal  against  assessment :  ad- 
missibility of  evidence:  annual  value  less  than 
rent :  case  stated  by  sessions :  costs:  removal  of 
order  without  certiorari :  summary  jurisdiction 
a^t :  rules  of  court] — ^The  appellant  was  the 
occupier  of  certain  refreshment-rooms  at  the 
S.  station  at  a  fixed  annual  rent,  and  was  rated 
as  such  occupier  by  the  respondents.  Upon 
appeal  to  tiie  sessions  against  a  poor-rate  the 
appellant  tendered  evidence  as  to  sums  received 
and  paid  for  provisions,  salaries,  &c.,  in  con- 
nection with  the  premises  so  rated,  with  a  view 
of  shewing  that  the  business  was  carried  on  at 
a  loss,  and  that  the  rent  agreed  upon  exceeded 
the  annual  value  of  the  premises : — Held,  that 
such  evidence  was  admissible.  Clark  y.  Jhe 
Assessment  Committee  of  the  Alderbury  Union,  3S 

The  Court  has  power  to  grant  costs  to  a  successful 
party  in  a  case  stated  by  sessions  upon  appeal 
against  a  poor-rate,  the  proceedings  being  civil 
proceedings  within  Order  LXII.  of  the  Bules  of 
Court,  1880.    Ibid. 


settlement:     residence    for     three    years: 

•  »  tf -1*     T>-  "J jf *.i ^ _>  ^^.<.i_  :~ 


"  |)flrMV'f— Residence  for  three  years  partly  in 
one  parish  and  partly  in  another  within  the 
same  union  does  not  confer  a  settlement  on 
a  pauper  under  section  34  of  39  &  40  Vict,  c 
61,  which  applies  to  persons  residing  for  three 
years  in  any  "parish."  Plomesyate  Union  v. 
West  Ham  Union,  61 


settlement:  children  under  sixteen] — ^Under 

A        A  t%   XT*    A.  Mm  «ke       1         'i.'  4.VU 


39  &  40  Vict.  c.  61.  s.  35,  legitimate  children 
under  the  age  of  sixteen  follow  their  widowed 
mother^s  setUement  derived  from  her  husband. 
HoUinghoume  Union  v.  West  Ham  Union,  74 

—  settlement:  irremovability : penitentiary  svm- 
ported  by  subscriptions :  bona  fide  charitable  gift : 
54  Geo.  3.  c.  170.  *.  6  ;  9  #  10  Viet.  c.  66.  *.  1  ; 
89  f  40  Vtct,  c.  61.  *.  34]— Section  6  of  54 
Geo.  8.  c.  170  enacts  that  no  person  shall  gain 
a  settlement  by  residence  in  a  charitable  iuBti- 
tution.    Section  1  of  9  &  10  Vict  c.  66  enacts 


that  no  person  shall  be  removed  from  any 
parish  in  which  such  person  shall  have  zesided 
for  five  years  (by  subsequent  statutes  reduced 
to  one  year),  "  provided  always  that  the  time 
during  which  such  person  ....  shall  be  wholly 
or  in  part  maintained  by  any  rate  or  subscription 
raised  in  a  parish  in  which  such  person  does 
not  reside,  not  being  a  bona  fide  charitable  gift, 
shall  be  excluded  from  the  computation  of  time 
hereinbefore  mentioned."  Section  34  of  39  & 
40  Vict.  c.  61  enacts  that  where  any  person  shall 
have  resided  for  three  years  in  any  parifh, 
under  such  circumstances  in  each  of  such  years 
as  would  in  accordance  with  the  several  statutes 
in  that  behalf  render  him  irremovable,  he  shall 
be  deemed  to  be  settled  therein  until  he  shall 
acquire  a  settlement  elsewhere.  A  paujper  had 
for  upwards  of  three  years  been  maintained  in  a 
penitentiary  or  home,  which  was  supported  by 
offertories  collected  in  various  churches,  and  l^ 
charitable  subscriptions  from  all  parts  of  Eng- 
land:— Held,  that  the  circumstances  of  the 
pauperis  residence  were  not  such  as  to  bring  h«r 
within  the  proviso  to  section  1  of  the  9  &  10 
Vict.  c.  66,  and  that,  having  become  irremov- 
able under  that  Act,  the  Act  of  CFeo.  3  did  not 
apply  so  as  to  prevent  her  gaining  a  settlement 
under  the  39  &  40  Vict.  c.  61.  s.  34.  Judgment 
of  the  Queen's  Bench  Division  (reported  Ante, 
p.  42)  affirmed.  The  Guardians  of  the  Fulham 
Union  v.  The  Guardians  of  the  hie  of  Thanet 
Union  (App.),  101 


settlement:  illegitimate  children:  subseguent 


marriage  of  mother :  derivaihe  setHenunt :  89 
j-  40  Viet.  c.  61.  s.  35;  retrospective  effect]-— 
The  statute  39  &  40  Vict.  o.  61.  s.  85,  forbid- 
ding the  derivation  of  settlements,  applies  to 
illegitimate  children  who  were  bom  before 
the  passing  of  the  Act,  and  whose  mother  mar- 
ried before  its  passing,  so  that  they  have  the 
settlement  of  their  plMe  of  birth  not  of  their 
mother's  husband.  l%e  Guardians  qf  the  Ful- 
ham Union  v.  The  Guardians  qf  the  Portsea 
Union,  144 

—  See  Husband  and  Wife. 


PtiA.cncK— appeal:  public  health  act,  1875  (88  f  39 
Fict.  c.  66),  ss.  91,  94.  95,  96,  251 :  appeal  from 
order  of  justices  to  abate  nuisanee:  **  criminal 
cause  or  matter"  :  the  judicature  act,  1873,  s.  47] 
•—Justices  having  made  an  order  under  sec- 
tion 96  of  the  Public  Health  Act,  1875,  re- 
quiring an  owner  of  property  to  abate  a  nui- 
sanee, and  for  that  purpose  to  do  certain  works, 
the  Queen's  Bench  Division  granted  a  oertiorari 
to  bring  up  the  order  for  the  purpose  of 
quashing  it : — Held,  that  an  appeal  would  not 
lie  from  the  order  of  the  Queen's  Bench  Division 
(reported  Ante,  p.  41),  because  made  in  a 
"  criminal  cause  or  matter*'  within  section  47 
of  the  Judicature  Act^  1875.  Ex  parte  Whit- 
church; in  re  An  Order  made  by  Justices  qf 
Nottingham  (App.),  99 
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—  o(mniy  courts  act:  general  request  to  county 
court  judge  to  take  notes :  signature  of  judge] — 
In  oraeir  to  entitle  a  jpttrty  to  obtain  signature 
of  a  Goontj  Crourt  Judge's  notes  under  section  6 
of  the  County  Courts  Act,  1876,  there  should 
be  a  request  to  make  a  note  of  the  questions  of 
law  intended  to  be  raised.  A  mere  general  re- 
quest to  such  Judge  upon  a  case  coming  on  for 
hearing  to  take  notes  of  the  eridenoe  is  not 
sufficient.  In  the  matter  of  an  action  between 
Morgan  ^  Reiss,  27 


indictment  for  obstruction  qf  highway :  new 


trial:  acquittal  of  defendant:  misdirection  on 
criminal  triaC\ — Where  a  defendant  has  been 
tried  upon  an  indictment  involving  the  danger 
to  him  of  imprisonment  if  found  guilty,  and 
has  been  acquitted,  no  new  trial  can  be  had. 
Seg.  r,Duncany  95 
Where  a  man  had  been  acquitted  upon  an  in- 
dictment charging  him  -with  having  obstructed 
a  public  highway,  the  Court  refused  to  make 
absolute  a  rule  for  a  new  trial  on  the  ground  of 
misdirection  of  the  Judge,  and  that  the  verdict 
was  against  the  weight  of  the  evidence,  holding 
that  he  could  not  be  put  in  peril  a  second  time 
upon  the  criminal  charge  of  which  the  jury  had 
acquitted  him.  Reg,  v.  Sca^e  (1 7  Q.B.  Rep.  238 ; 
20  Law  J.  Bep.  M.a  229)  not  followed.    Ibid. 

PmsuMPTioif  OF  LiFB.    See  Bigamy. 

PBOOifBits — insane:  maintenance  of:  by  whom 
expenses  to  be  faid\ — The  liability  for  the  main- 
tenance of  insane  prisoners  who  have  no  settle- 
ment, which  is  thrown  by  3  &  4  Vict,  c  64, 
and  27  &  26  Vict,  c  29,  on  the  county  in  which 
they  are  aonfined,  is  not  transferred  to  the 
consolidated  fund  by  the  Prisons  Act,  1877 
(40  &  41  Vict,  c  21),  s.  4,  which  enacts  that 
"  all  expenses  incurred  in  respect  of  the  main- 
tenance of  the  prisons  to  which  the  Act  applies, 
and  of  the  prisoners  therein,  shall  be  defrayed 
out  of  moneys  provided  by  Parliament "  : — 
8o  hdd  by  the  Court  of  Appeal  (affirming  the 
decision  of  the  Divisional  Court).  Reg,  v. 
Oattlerand  Mews,  Justices  of  Surrey  (App.)  4 

Pbivatb  iKPSovEiaKT.    See  Public  Health. 

Pboof,  Bubthsk  of.    See  Bigamy. 

PuBuc  Health — sewering  of  street :  recovery  of 
expenses  incurred  by  local  board:  notice  not 
in  accordance  with  statute :  private  in^^rovement 
menses :  summary  procedure  before  justices'] — 
The  160th  section  of  the  Public  Health  Act, 
1876,  permits  an  urban  authority  in  certain  cases 
to  give  notice  to  the  owners  of  premises  front- 
ing, adjoining  or  abutting  on  such  parts  of 
a  street  as  in  the  judgment  of  such  urban  au- 
thority required  to  be  sewered,  requiring  them 
to  do  what  is  necessary  within  a  time  to  be 
specified  in  the  notice,  and,  in  the  event  of  non- 
compliance with  the  notice,  to  execute  the  works 


themselves ;  and  the  same  section  also  provides 
that  such  urban  authority  '*  may  recover  in  a 
summary  manner  the  expenses  incurred  by  them 
in  so  doing  from  the  owners  in  default,  ...  or 
may  by  oMer  declare  the  expenses  so  incuired 
to  be  private  improvement  expenses."  By  sec- 
tion 213  et  seq.j  a  private  improvement  rate  may 
be  levied  for  expenses  declared  to  be  private 
improvement  expenses,  and  certain  advantages 
are  given  to  owners.  A  notice  given  to  the 
appellants,  who  were  owners  of  premises  fronting 
a  street  within  the  meaning  of  the  160th  section, 
requiring  them  to  do  certain  sewering  works 
within  a  prescribed  period,  and  stating  that  if 
such  works  were  not  executed  the  un}an  au- 
thority would  execute  the  same  themselves  at 
the  appellants'  expense,  thus  concluded :  "  And 
the  said  urban  authority  will  thereupon  also 
proceed  to  declare  all  costs,  chazves  and  ex- 
penses paid,  expended  or  incurred  by  them  in 
consequence  of  such  neglect  or  default,  to  be 
private  improvement  expenses,  and  to  enforce 
payment  according  to  law  " : — Held,  that  even 
assuming  the  notice  to  have  been  good,  the 
concluding  portion  could  not  be  treated  as 
surplusage,  and  that  it  was  not,  therefore,  com- 
petent for  the  urban  authority,  after  their  de- 
clared intention  to  treat  the  expenses  incurred 
as  private  improvement  expenses,*  to  proceed 
against  the  appellants  summarily  for  the  re- 
covery of  such  expenses.  Gould  r.  The  Baeup 
Local  Board,  44 

See  Estoppel.    Practice. 

QuABTBB  Sessions.    See  Poor  Law. 

Railway  Cokpakt — by-law,  divisibility  of:  paS' 
senger  traveUina  in  a  first-class  carriage  with 
second-class  ticket:  intention  to  dtfraua] — The 
8  Vict  c.  20.  s.  108  enacts  that  if  any  person 
trav^  in  an^  carriage  of  the  company  without 
having  previously  paid  his  fare  and  with  intent 
to  avoid  payment  tnereof, ...  he  shall  for  such 
offence  forfeit  40^.  By  sections  108  and  109 
power  is  given  to  a  company  to  make  by-laws 
for  regulating,  inter  aUa,  "  the  travelling  upon 
or  using  and  working  of  the  railway,"  pro- 
vided such  by-laws  be  not  repugnant  to  the 
provisions  of  the  Act.  By  a  by-law  under  the 
above  Act,  *'Any  person  travelling,  without 
the  special  permission  of  some  duly  authorised 
servant  of  the  company,  in  a  carriage  or  by  a 
train  of  a  superior  class  to  that  for  which  his 
ticket  was  issued  is  hereby  subject  to  a  penalty 
not  exceeding  40«.,  and  shall  in  addition  be 
liable  to  pay  his  fare,  according  to  the  class  of 
carriage  m  which  he  is  travelling,  from  the 
station  where  the  train  originally  started,  unless 
he  shews  that  he  had  no  intention  to  defraud." 
The  appellant  was  convicted  in  a  penalty  of  10s. 
under  this  by-law  for  travelling  in  a  fiint^lass 
carriage  with  a  second-class  ticket,  and  it  was 
found  as  a  fact  that  he  did  so  with  the  intention 
of  defr^auding  the  company  : — Held,  first,  that 
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the  by-law  taken  as  a  whole  was  void,  on  the 
ground  that  the  penalty  imposed  by  the  latter 
part  was  unreasonable — Saunders  y.  The  South 
Eastern  Railway  C<nnpany  (49  Law  J.  Rep. 
Q.B.  61).  Secondly,  that  the  by-law  was  divi- 
sible, but  that  the  conviction  could  not  be  upheld, 
for  that  the  first  part  of  the  by-law,  which  alone 
was  applicable  to  the  case,  omitted  the  inten- 
tion to  defraud  required  by  8  Vict.  c.  20.  s.  103 
to  constitute  the  offence.  It  was  therefore  re- 
pugnant to  the  statute  and  invalid.  Dyeon 
T.  7%e  London  and  North  Western  Rail  Co,,  78 


IUtb.    See  Poor  Law. 

Katiko — ettccessive  occupation :  liability  of  outgoing 
occupier :  bridge  acquired  by  board  of  vx)rks : 
liability  to  rate :  beneficial  occupation]  — A  bridge 
company  which  was  assessed  to  the  rates  in 
Putney  transferred  its  property  to  the  Metro- 
politan Board  of  Works  under  the  provisions  of 
an  Act  which  required  the  board  to  keep  the 
bridge  open  for  public  use  free  of  toll,  and 
which  provided  that  the  board  should  receive 
an  annual  contribution  from  the  county  of 
Surrey.  At  the  time  when  the  bridge  was  thus 
transferred,  a  rate  to  which  the  company  were 
rated,  and  in  respect  of  which  their  names 
were  in  the  rate  book,  was  not  wholly  discharged, 
so  Uiat  it  extended  over  a  period  after  the  oc- 
cupation of  the  bridge  by  the  company  had 
ceased : — Held  (affirming  the  judgment  of  the 
Queen's  Bench  Division),  that  the  liability  of 
the  bridge  company  to  be  assessed  to  the  rate 
did  not  cease  until  there  was  a  succeeding  oc- 
cupier who  was  liable  to  be  assessed  to  the 
rate;  that  the  Metropolitan  Bocird  of  Works 
were  not  so  liable,  and  that  the  board  could  not 
be  assessed  in  respect  of  their  property  in  the 
bridge,  inasmuch  as  there  was  no  beneficial 
occupation  of  the  bridge  by  them.  Hare  v.  7%0 
Churchwardens  and  Overseers  of  Putney  (App.), 
81 


BATiNa  Act.    See  Poor-Rate. 

Rbsidkncb.    See  Poor  Law. 

Rktbospbctivb  Effect.    See  Poor. 

^vn— felonious  demolition  of  houses :  liability  of 
hundred:  7  #  8  Geo.  4.  e,  31.  s.  2] — Where 
rioters  injure  a  house  by  breaking  windows  and 
shutters,  without  an  intention  to  demolish  it, 
the  house  is  not  "feloniously  pulled  down, 
demolished  or  destroyed,  wholly  or  in  part,"  so 
as  to  make  the  hundred  liable  for  compensation 
under  7  &  8  Geo.  4.  c.  31.  s.  2.  The  fact  that 
goods  were  stolen  does  not  affect  the  question ; 
but  there  must  be  either  demolition  or  iiyury, 
with  an  intention  to  demolish,  as  distinguished 
from  malicious  injury.  Drake  y.  Foottit,  Drake 
T.  Hankin,  141 


Salb  of  Food  and  Dbugs  Act — eonsignor  and 
consignee :  adulterated  milk  in  course  oj  transit : 
no  delivery  of  sample  to  agent  of  seller] — By 
the  Sale  of  Food  and  Drugs  Act,  1875,  s.  14, 
a  person  purchasing  an  article  of  food  with  the 
intention  of  submitting  the  same  to  analysis  is 
required  forthwith  to  notify  to  the  seller- or  his 
agent  selling  the  article  tus  intention  to  have 
the  same  analysed,  and  to  deliver  a  sample  to 
the  seller  or  his  agent.  By  the  Amenoment 
Act,  1879,  s.  3,  an  inspector  may  procure  at 
the  place  of  delivery  any  sample  of  milk  in 
course  of  delivery  to  the  purchaser  or  con- 
signee, in  pursuance  of  any  contract  for  the  sale 
to  such  purchaser  or  consignee  of  such  milk,  and 
shaU  submit  the  same  to  be  analysed,  and  the 
same  shall  be  analysed  and  proceedings  shall 
be  taken  and  penalties  on  conviction  shall  be 
enforced  in  like  manner  in  all  respects  as  if 
such  inspector  had  purchased  from  the  seller 
or  consignee  under  the  principal  Act.  The  re- 
spondent, who  resided  at  Coventry,  was  charged 
with  having  sold,  to  the  prejudice  of  the  pur- 
chaser, a  pint  of  adulterated  milk.  It  appeared 
that  he  had  contracted  to  supply  miUL  to  a 
London  dealer,  and  that  the  appellant  seized 
one  of  the  milk  cans  at  the  Euston  Station, 
while  in  course  of  delivezy,  and  required  the 
railway  porter  to  give  him  a  sample  for  the 
purpose  of  having  it  analysed.  The  appellant 
then  gave  notice  to  the  porter  of  his  intention 
to  have  the  analysis  made,  and  gave  him  the 
required  sample  and  treated  him  as  the  agent 
of  the  seller  under  section  14  of  the  Food  and 
Drugs  Act,  1876 : — Heldy  that  the  porter  was  not 
an  agent  of  the  seller;  but  Held' also,  that  sec- 
tion 14  of  the  principal  Act  was  not  incorporated 
into  42  &  43  Vict  c  81,  i.  3,  and  that  ac- 
cordingly the  due  performance  of  the  condition 
contained  in  the  former  section  was  not  neces- 
sary to  ensure  a  conviction.    Rouch  v.  Hiall,  6 

Sua — bodies  cast  on  shore:  buried  by  parish:  «x- 
pensesfrom  county] — ^By  48  Geo.  3.  c  75.  s.  1 
the  churchwardens  and  overseers  of  the  parish 
in  which  any  dead  body  "  shall  be  found  thrown 
in  or  cast  on  shore  from  the  sea  by  wreck  or 
otherwise,**  shall  cause  the  same  to  be  decently 
interred ;  and  by  section  6  a  Justice  of  the  peace 
for  the  county  may  order  the  treasurer  for  the 
county  to  pay  such  churchwardens  and  over- 
seers the  costs  and  expenses  thereby  incurred. 
A  collision  occurred  in  the  river  Thames  near 
Woolwich,  between  the  steamships  Princess  Alice 
and  Bytodl  Castle,  whereby  the  former  ship 
was  sunk  and  more  than  600  people  who  were 
on  board  her  were  drowned.  Many  of  the  bodies 
were  found  floating  on  the  wat^r  or  sunk  in  the 
wreck ;  they  were  collected  in  boats,  and  landed 
in  the  parish  of  Woolwich,  and  eventually 
buried  by  the  churchwardens  and  overseers  of 
the  parish.  The  river  Thames  at  Woolwich  where 
the  bodies  were  found  is  a  tidal  navigable  rirer 
where  great  ships  go,  but  its  mouth,  where  it 
joins  the  sea,  is  more  than  thirty  miles  dis- 
tant.   A  magistrate  for  the  county  having  z»* 
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fosed  to  order  the  ooantT  treasurer  to  reimburse 
the  chureh^rardens  and  oyerseers  the  expenses 
attending  the  burial, — Held,  that  the  magistrate 
wasjnstified  in  refosing,  for  that  the  Thames 
at  Woolwich  was  not  the  "  sea "  within  the 
meaning  of  the  Act.  The  Churchwarden»  of 
Woolwich  T.  Robertson  (App.),  87 

School  Boabd.    See  Elementary  Education. 

SBPAH4TB  EBT4TB.    See  PooT  Law. 

SiTTLiiaiiT.    See  Poor  Law. 

Sbssioks — right  qf  appecd :  notice  qf  appeal :  time : 
etatutts:  gummcary  juriediction  act:  practice: 
regulaiiom  and  condUians  of  afpeal^ — Bj  11 
Oeo.  2.  c  19.  B.  6  an  appeal  is  giyen  in  general 
terms  against  a  Jnsticeir  order  made  anderthat 
Act  to  the  next  general  or  qoarter  sessions. 
Bjr  12  &  IS  Vict.  o.  46.  s.  1,  in  all  appeals 
to  the  sessions  fourteen  clear  days*  notice  of  ap- 
peal must  be  giren.  The  Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict  e.  49),  by  section  82 
enacta  that  a  person  authorised  by  any  past 
Act  to  appeal,  ma^  appeal  subject  to  the  con- 
ditions and  regulations  contained  in  the  former 
Act,  one  of  which  is  that  notice  and  grounds  of 
appeal  must  be  given  within  seven  days  after 
the  Justices*  decision  where  no  time  is  prescribed ; 
"prorided  that  where  any  such  appeal  is  in  ac- 
ocndiuice  with  the  conditions  ana  regulations 
{oescribed  by  the  Act  authorising  the  appeal, 
such  appeal  shall  not  be  deemed  invalid  bv  rea- 
son only  that  it  is  not  in  accordance  with  the 
oooditions  and  regulations  contained  in  this 
Act.**  W.  appealed  from  an  order  made  under 
11  Qto.  2.  c.  19,  and  complied  with  the  require- 
ments of  12  &  13  Vict  e.  46.  s.  1,  but  did  not 
give  notice  of  his  intention  to  appeal  within 
seven  days  of  the  Justices'  decision,  or  other- 
wise observe  the  procedure  contained  in  the 
Sumaaxy  Jurisdiction  Act,  1879: — BM,  that 
the  provisions  contained  in  the  last-mentioned 
statute  applied,  and  that  inasmuch  as  notice  of 
i^^ieal  had  not  been  given  in  proper  time  the 
sessiooB  had  no  jurisdiction  to  hear  such  appeal. 
Sy,  V.  The  Jnetioee  qf  8aiU>p,  72 

Ar  laxaun^  J. — ^The  requirements  of  12  &  13 
YieL  c  46.  s.  1  as  to  notice  of  appeal  are  oon- 
siitent  with  the  provisions  contained  in  the 
Bununaiy  Jurisdiction  Act,  1879.    lUd. 

SiwnBiiie  OF  Stbbvt.    See  Public  Health. 

Saiwinu — snp|>ly  of  apprentice  by  unlicensed 
person:  *' crimping":  meiefaant  shipping  act, 
1864  (17  A  18  Vict  e.  104),  s.  147 :  owner  of 
ship :  eontmct  f6r  purchase  of  share  in  ship : 


equitable  part  owner  of  ship:  merchant  ship- 
ping amendment  act,  1862  (26  &  26  Vict  c.  63), 
s.  3.    Hughes  v.  Sutherland  (Q.B.  667),  147 

Spbcial  Sbssions.    See  Licensing  Act. 

SFOBmro.    See  Poor-Bate. 

Snunrr.    See  Metropolitan  Management 

WiiJ>  BiBDsPBOTncnoKAcT,  1880  (43  #  44  Vict, 
c.  36),  8,  3  ;  foreign  bird :  exemption  from  pen^ 
altieai—The  Wild  Birds  Protection  Act  1880, 
s.  3,  imposes  a  penalty  on  any  person  who  shall 
shooter  take  wild  birds  between  the  1st  of  March 
and  the  Ist  of  Augast  or  who  **  shall  expose  or 
offer  for  sale,  or  shall  have  in  his  control  or 
possession  after  the  16th  day  of  March,  any 
wild  bird  recenUy  killed  or  taken,  .  .  .  unless 
such  person  shall  prove  that  the  said  wild  bird 
was  either  killed  or  taken,  or  bought  or  received 
during  the  period  in  which  such  wild  bird  could 
be  le^lly  killed  or  taken,  or  firom  some  person 
residing  out  of  the  United  Kingdom."  The 
appellant,  a  poulterer,  was  summoned,  under 
section  3,  for  having  in  his  possession  and  ex- 
posing for  sale  some  wild  birds  on  the  18  th 
of  March,  1881.  He  proved  that  he  had 
bought  them  from  S.,  a  salesman  in  Leadenhall 
Market,  who  had  bought  and  received  them  from 
a  person  residing  out  of  the  United  Kingdom : — 
Held,  that  the  appellant  had  not  brought  lumself 
within  the  exemption  clause,  whi<£  contem- 
plated a  direct  purchase  or  receipt  fi*om  a  Pfnon 
residing  out  of  the  United  Kingdom.  Tbplor 
V.  Sogers,  132 

Tun.    See  Sessions. 


Tbictclb.    See  Locomotive. 


TuBMFiXB  BoAD.    See  Highway. 
WoBDS— *<  Bona  fids  charitable  gift,"  42 

«  Gather,"  103 

«  House  and  land,"  69 

..— .  **  Next  quarter  aes8ioni,"  10 

"  Sea,"  87 

"  Works  necessary  for,"41 
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Probati. 

1880 
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In  (he  goods  of  aBOBGB 

HABTLET  ((2eC6<M6<2)* 


Tufo  WtiU—By  firgt  the  whole  of  Testa- 
tor's Bedl  and  Personal  Estate  given  to 
Fi/e,  the  sole  Eaecutrim^  and  all  former 
WtUs  revoked — By  second  Will  the  House^ 
hold  Furniture  and  Effects^  wnd  all  Moneys 
iohatsoever  deposited  or  invested  to  Wife 
fiyr  life,  OAid  after  her  decease  to  Testator's 
SisteT'in'law,  joint  Executrix  with  Widow 
— ^^0  disposiHon  of  Heal  Estate  or  resid/ue 
of  the  Personal  Esta/te,  a/nd  710  Revocatory 
Glome — ProhaJte  of  hoth  Papers. 

0,  "H,  made  two  wills.  By  the  first  of 
such  wills  he  gave  the  whole  of  his  real  and 
personal  estate  and  ^ects  to  his  wife  E.  S, 
absolutely,  cmd  appointed  her  sole  executrix 
(hereof  and  revoked  all  former  wills.  By 
the  second  wiU  he  gave  his  household 
fwmUure  (tnd  effects  and  all  moneys  what' 
toever  deposited  or  invested  to  his  wife  for 
Ufe,  and  after  her  decease  to  his  wife^s  sister, 
M,  B.,  absolutely,  whom  he  also  appointed 
joint  executrix  with  his  wife.  The  said 
w3l  contained  no  disposilion  of  the  real 
esUUe  or  ihe  residue  of  the  personal  estate, 
and  no  clause  revocatory  of  previous  wills. 
The  Court  granted  probate  of  hoth  papers 
Vol.  60.— p.,  P.  &  A. 


as  together  constOuting  the  will  of  the 
testator,  hut  before  doing  so  required  that 
notice  of  the  application  for  such  prohale 
should  he  served  on  the  heir'at-law. 

(George  Hartley,  late  of  Arthur  Street, 
Becket  Street,  Leeds,  in  the  oountj  of 
York,  a  retired  grocer,  died  on  the  22nd 
day  of  September,  1880,  leaving  survivinff 
him  his  widow,  Elizabeth  Hartley,  and 
James  Hartley,  blacksmith,  his  natural 
and  lawful  brother  and  heir-at-law  and 
only  next-of-kin. 

He  executed  on  a  form  on  the  15th  of 
January,  1868,  the  follovring  will : — 

**  This  is  the  last  will  and  testament  of 
me,  George  Hartley,  of,  &o.  Firstly,  I 
desire  that  all  my  just  debts,  funeral  and 
testamentary  expenses  be  paid  and  satis- 
fied by  my  executors  hereinafter  named 
as  soon  as  conveniently  may  be  after  my 
decease.  And,  seconaly,  I  give,  devise 
and  bequeath  aU  and  every  my  household 
furniture,  linen,  wearing  apparel,  books, 
plates,  pictures,  china,  horses,  carriages, 
carts^  and  also  all  and  every  sum  and 
sums  of  money  which  may  be  in  my  house, 
about  my  person,  or  which  may  be  due  to 
me  at  the  time  of  my  decease,  and  also 
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In  the  goods  of  George  Hartley,  Prob, 

all  other  mj  moneys  invested  in  stocks, 
funds  and  securities  for  money,  book 
debts,  money  on  bonds,  bills,  notes  or 
other  securities,  and  all  and  every  other 
my  estate  and  effects  whatsoever  and 
wheresoever,  both  real  and  personal,  whe- 
ther in  possession,  reversion,  remainder 
or  expectancy,  unto  my  dear  wife  to  and 
for  her  own  use  and  benefit  absolutely. 
And  I  nominate,  constitute  and  appoint 
my  said  wife  sole  executrix  of  this  my 
will ;  and  hereby  revoking  all  former  or 
other  wills  at  any  time  heretofore  made 
by  me,  I  declare  this  to  be  my  last  will 
and  testament.     In  witness  whereof,''  &o. 

On  the  24th  of  August,  1879,  he  made 
and  duly  executed  the  following  paper :— ^ 

^^Be  it  known  to  all  men.  By  the 
grace  of  Qod  I,  Qeorge  Hartley,  now  re- 
siding at  No.  11  Arwur  Street,  Becket 
Street,  in  the  borough  of  Leeds,  in  the 
county  of  York,  late  grocer  but  now  out 
of  business,  do  hereby  declare  this  deed 
to  be  my  last  will  and  testament,  and  do 
hereby  authorise  and  appoint  my  wife, 
Elizabeth  Hartley,  and  Martha  Britton 
(sister  of  the  said  Elizabeth  Hartley), 
spinster,  to  act  conjointly  as  sole  execu- 
trixes to  this  m^  last  will  and  testament. 
And  at  my  demise  I  hereby  give  and  be- 
queath aU  my  household  furniture  and 
effects,  and  all  moneys  whatsoever  de< 
posited  or  invested,  to  my  wife  Elizabeth 
Hartley  for  her  own  personal  use  and  sole 
benefit  as  long  as  she  may  live ;  and  at 
the  death  of  the  said  Elizabeth  Hartley, 
the  said  household  furniture  and  effects, 
and  all  moneys  whatsoever  invested  and 
deposited  shtJl  become  the  bona  fide  pro- 
perty of  Martha  Britton,  now  residing 
with  me  at  No.  11  Arthur  Street,  Becket 
Street,  aforesaid,  sister  of  the  said  Eliza- 
beth Hartley.  And  I  hereby  further  give 
and  bequeath  all  moneys  that  may  come 
due  in  any  manner  whatsoever  to  we  said 
Elizabeth  Hartley.  Dated  this  the  twenty, 
fourth  day  of  August,  1879. 

"  George  Hartley. 
*'  Witness  to  the  above, 

'^  Thomas  Henry  Hawkins, 
**  Oeorge  Robinson." 

It  appeared  from  the  affidavit  of  Mrs. 
Elizabeth  Hartley  that  about  the  com- 


mencement of  the  year  1868  her  husband 
spoke  to  her  about  making  a  will,  saying 
that  he  intended  to  leave  her  all  his  pro- 
perty, as  no  one  had  a  better  right  to  it, 
and  that  he  accordingly  made  the  will 
dated  the  15th  of  January,  1868.  Her 
sister,  Martha  Britton,  had  assisted  him 
in  his  business  since  1850,  receiving 
nothing  as  remuneration  for  her  services 
except  board,  lodg^g  and  dothing,  and 
in  August,  1879,  the  deponent  spoke  to 
her  husband  about  making  some  provision 
for  her.  He  consented,  and  in  these  cir- 
cumstances the  will  of  the  24th  of  August, 
1879,  was  made  and  duly  executed  by 
him.  An  affidavit  to  a  like  effect  was 
made  by  Miss  Britton. 

Bayford  moved  the  Gourt,  on  the  7th 
of  December,  to  decree  probate  of  both 
papers  as  together  oonstitntine  the  will  of 
the  deceased.  The  widow  of  the  deceased 
was  willing  that  such  probate  should  be 
granted. 

The  President  required  that  notice  of 
the  application  should  be  given  to  James 
Hartlev  as  heir-at-law.  Such  notice  was 
accordingly  served  on  James  Hartley,  but 
he  did  not  appear  to  it. 

Bayford  (on  December  14)  renewed  the 
application. 

Thb  Pbssidsnt  (Sib  James  Hannkn) 
said  that  the  second  will  was  in  the  nature 
of  a  codicil,  and  decreed  probate  of  both 
papers  as  together  constituting  the  will  of 
the  deceased* 


Solicitoii— Bell,  Brodrick   jc  Gray,  agents   for 
W.  B.  ChroM,  Bradford,  for  the  applicanto. 
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THB   BOSULLIB. 


Abmiraltt. 

1880 
July  29 

Oollision — Begidatwns  for  preventing 
OoUisione^  arts,  12  and  18 — Sailvng  Vessel 
hove-to  on  Port  Tack. 

A  vessel  hove^to  on  the  port  took  is  within 
ike  provisions  of  article  12,  and  is  therefore 
hound  io  keep  otU  of  the  way  of  a  vessel 
dose-hatded  on  ike  starboard  tack. 

Thifl  was  an  action  of  collision  brought 
hj  the  owners  of  the  fishing  dandy  Young 
Alonxo  against  the  schooner  BosalSie.  The 
wind  at  the  time  of  the  collision  was  east, 
and  blowing  freshly,  but  dear  weather. 
The  Yowig  AlonzowaB  lying  hove-to  on  the 
port  tack,  with  her  foresail  sheet  to  wind- 
ward, and  her  tiller  three  parts  down, 
heading  about  south-east.  She  was  so 
heading  at  the  time  of  collision,  and 
hailed  the  Rosalie  to  keep  out  of  the  way. 
The  latter  was  coming  up  Channel  close- 
hauled  on  the  starboard  tack,  heading 
nearly  N.N.E.  She  sighted  the  Young 
Alonzo  about  a  mile  off,  bearing  about 
three  points  on  the  port  bow.  The  Bosailie 
kept  her  course  till  there  was  immediate 
risk  of  collision,  when  her  helm  was  put 
down,  and  she  collided  with  the  Young 
Alonzo  on  the  starboard  side  of  the  latter. 

AspinaU  and  Baikes,  for  the  plaintiffs. 

Glarkson  and  Myhurgh^  for  the  defen- 
dants. 

The  Lake  Bt.  Olair  (1),  The  James  (2) 
and  The  London  (3)  were  referred  to. 

Sib  B.  J.  Phillihobs.  —  The  12tli 
article. of  the  Regulations  applies  to  this 
case.  It  is  in  terms  as  follows :  **  When 
two  sailing  ships  are  crossing  so  as  to 
inyolve  risK  of  collision,  then  if  they  have 
the  wind  on  different  sides  the  ship  with 
the  wind  on  the  port  side  shaU  keep  out 
of  the  way  of  the  ship  with  the  wind  on 
the  starboard  side,  except  when  the  ship 
with  the  wind  on  the  port  side  is  close- 
hauled,  and  the  other  ship  free,  when  the 
latter  shall  keep  out  of  the  way ;  but  if 

(1)  8ub  n&m»  Wilson  r.  The  Canada  Shipping 
Company,  2  App.  Oaa.  289. 

(2)  Swabey,  60. 

(I)  6  Notes  of  Cases,  29. 


they  have  the  wind  on  the  same  side,  or 
if  one  of  them  has  the  wind  aft,  the  ship 
which  is  to  windward  Qhall  keep  out  of 
the  way  of  the  ship  which  is  to  leeward." 
The  Young  Alonzo  had  the  wind  on  her 
port  side,  and  the  Rosalie  on  her  starboard 
side;  the  former  should  therefore  have 
released  her  tiller,  and  is  to  blame  for  not 
doing  so.  The  Rosalie  might  have  seen 
the  Young  Alonzo  sooner,  and  she  ought 
to  have  starboarded  and  passed  astern  of 
the  Ycmng  Alonzo,  whereas  she  ran  on  her 
starboard  side.  Therefore  both  vessels 
must  be  pronounced  to  blame. 


Solicitors— H.  0.  Coote,  agent  for  Ohas.  Diyer, 
Great  Yarmouth,  for  plaintiffb;  Ingledew  & 
Ince,  for  defendants. 


Adhibaltt. 

1880 
June  19 
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Collision — Thames  By-daws. 

When  a  collision  is  caused  by  the  im- 
proper navigation  of  a  vessel  in  the  Thamss^ 
the  fact  that  the  other  vessel  has  infringed 
a  by-laWf  the  breach  of  which  is  punishable 
by  payment  of  a  penalty^  will  not  take 
OMO/y  the  liahUity  of  the  first-named  vessel 
if  her  careless  navigation  is  the  primary 
cause  of  the  collision. 

This  was  an  action  of  collision  brought 
by  the  owners  of  the  barge  E  Wo  against 
the  schooner  Margaret, 

Butt  and  Bucknill  appeared  for  the 
plaintiffs. 

Ola/rkson,  for  the  defendant. 

The  cases  of  Sills  ▼.  Broum  (1)  and 
The  Oipsy  King  (2)  were  referred  to  in 
the  argument. 

The  point  of  law  decided  appears  from 
the  following  judgment : — 

Sm  BoBEBT  Phillimobe. — In  this  case 
the  collision  took  place  between  twelve 
and  one  o'clock  in  the  morning  of  the 

(1)  9  Oar.  &  P.  601. 

(2)  2  W.  Bob.  688 ;  6  Notes  of  Cases,  284. 
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The  Margaret,  Mm. 

16th  of  October  in  the  Thames.  The 
vessels  which  came  into  collision  were  a 
dnmb  barge  rowed  by  two  men  going 
from  Victoria  Docks  to  Hay's  Wharf 
with  a  cargo  of  tea,  and  the  Margaret^  a 
schooner  of  216  tons,  on  a  yojage  from 
Neath  to  London.  The  Margaret  was 
moored  by  a  chain  cable  to  one  of  the 
Thames  conservaticy  bnoys,  and  there  can 
be  no  dispnte  that  she  was  run  into  by 
the  barge.  Bat  it  has  been  contended 
that,  having  regard  to  the  rales  and  by- 
laws for  the  regalation  of  the  navigation 
of  the  river  Thames,  the  damage  (and  no 
donbt  the  barge  was  injared  by  the 
Margarei^s  anchor)  was  caased  by  the 
improper  position  of  the  Margaret* s  anchor. 

Now  it  appears  to  the  elder  brethren 
and  myself  that  the  Margaret  was  lying 
at  anchor  in  a  proper  place,  that  she  was 
properly  moored,  that  she  carried  a  pro- 
per light  which  was  visible  at  a  considera- 
ble distance,  that  the  night  was  clear  and 
starlight,  and  that  the  careless  navigation 
of  the  barge  broaght  the  two  vessels  into 
contact. 

The  20th  by-law  is  as  follows :  "  No 
vessel  shall  be  navigated  or  lie  in  the 
river  with  its  anchor  or  anchors  hanging 
by  the  cable  perpendicularly  from  the 
hawse,  unless  the  stock  shall  be  awash, 
except  during  such  time  as  shall  be  abso- 
lutely necessary  for  catting  or  fishing  the 
said  anchor  or  anchors,  or  during  such 
time  as  may  be  absolutely  necessary  for 
getting  such  vessel  under  way."  It  is 
established  in  this  case  that  the  stock  of 
the  anchor  was  not  awash,  but  about  three 
feet  above  the  water's  edge.  This  by- 
law, therefore,  appears  to  have  been 
infringed,  but  the  penalty  for  such  in- 
fringement is  stated  in  by-law  72, 
namely,  forfeiture  of  a  sum  not  exceed- 
ing 5Z.  The  real  question  before  the 
Court  is,  Who  was  guilty  of  the  collision  ? 
—because,  without  the  collision,  whatever 
the  condition  of  the  anchor  might  have 
been,  no  damage  could  have  been  done ; 
and  it  appears  to  us  that  the  collision  was 
caused  by  the  careless  navigation  of  the 
barge.  In  this  view  I  am  fortified  by 
the  cases  referred  to  in  the  argument,  but 
I  think  it  right  that  I  should  state  my 
own  opinion  of  the  present  case,  which, 
as  I  have  said,  is  that  the  collision  was 


caused  by  the  barge,  and  that  the  in- 
fringement of  the  by-law  by  the  Margaret 
cannot  get  rid  of  the  barge's  liability.  I 
therefore  pronounce  the  barg^  E  Wo  to 
be  alone  to  blame  for  the  collision^  and 
dismiss  the  action  with  costs. 


Solicitorg — Oattarns,  Jeha  and  Hughes,  for  plain- 
tiff ;  J.  T.  Dayies,  for  defendant. 
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April 

Mortgage-^Oharter^party. 

A  mortgagee  cannot  object  to  a  charter' 
party  being  carried  out  upon  the  ground 
that  the  effect  of  80  doing  will  be  to  remove 
tlhe  ship  from  the  jurisdiction  of  the  Oourt^ 
and  thtu  make  it  difficult  for  him  to  enforce 
his  security. 

This  was  a  motion  by  the  charterer  of 
the  British  Colonial  ship  Fanchon^  who 
had  chartered  this  vessel  from  the  mort- 
gagor in  possession  to  cany  a  cargo  of 
stone  from  Hull  to  Philadelphia,  inter- 
vening in  an  action  of  mortgage  against 
the  Fanchon  brought  by  the  transferee  of 
a  mortgage  on  twenty  sixty-fourths  of 
this  ship.  The  object  of  the  motion  was 
to  obtain  the  release  of  the  Fanchon^  and 
to  condemn  the  plaintiffs  in  costs. 

GlarJcson  and  AspinaUf  for  the  inter- 
vener, argued  that  the  affidavits  before 
the  Court  shewed  that  the  charter-party 
was  a  beneficial  one.  They  relied  on 
Collins  V.  Lamport  (1),  and  referred  to 
Johnson  v.  The  Boyal  Mail  Steamship  Com" 
pany  (2)  and  The  InnisfaUen  (3). 

Butt  and  Phillim,ore,  contra,  argued  that 
the  plaintiff  was  in  possession  when  the 
proceedings  were  commenced ;  that  the 
loading  of  the  cargo  began  whilst  she  was 
under  arrest ;  and  that  by  allowing  the 
vessel  to  leave  this   country  the   mort- 

(1)  34  Law  J.  Bep.  Chanc  196. 

(2)  87  Law  J.  Bep.  O.P.  83 ;  Law  Bep.  8  G.F. 
38. 

(8)  86  Law  J.  Bep.  Adm.  110;  Law  Bep.  1  A. 
&  E.  72. 
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pagee  would  have  much  greater  diffioalt  j 
m  realinng  hiB  seciirit j. 
Olarksonj  in  replj. 

Sm  BoBEBT  Phillihobe. — ^This  ease  is 
not  without  difficnltj,  and  after  some 
consideration  I  have  arrived  at  the  follow- 
ing oonclnsion.  The  case  relied  upon  as 
oontaming  the  law  upon  the  subject  is 
that  of  UoUvns  y.  Lamport  (1),  in  which 
judgment  was  delivered  by  Lord  Chan- 
cellor Westbuiy  in  1865 ;  and  the  passage 
which  has  been  referred  to  more  thaji 
once  in  the  argument,  and  which  I  must 
mention  again,  is  this : — 

"  As  long,  therefore,  as  the  deaHngs  of 
the  mortgagor  with  the  ship  are  consis- 
tent with  the  sufficiency  of  the  mortga- 
gee's security,  so  long  as  those  dealings 
do  not  matenaUj  prejudice  and  detract 
from  or  impair  the  sufficiency  of  the 
security  comprised  in  the  mortgage,  so 
long  is  there  parliamentary  authority 
given  to  the  mortgagor  to  act  in  all 
respects  as  owner  of  the  vessel ;  and  if  he 
has  authority  to  act  as  owner,  he  has  of 
necessity  authoriiy  to  enter  into  all  those 
contracts  touching  the  disposition  of  the 
ship  which  may  be  necessary  for  enabling 
him  to  get  the  full  value  and  benefit  of 
his  property." 

llierefore  the  proposition  of  law  go- 
verning the  case  is,  that  the  mortgagor 
has  full  power  to  deal  with  the  ship  pro- 
vided he  does  not  materially  impair  the 
value  of  the  mortgagee's  security.  I 
take  it  that  it  lies  on  the  mortgagee  to 
satisfy  the  Court  that  this  charter-party 
would  materially  prejudice  his  security ; 
and  I  am  not  satisfied  on  reviewing  the 
evidence  that  he  has  discharged  this 
burthen  of  proof.  I  think  that  he  has 
&uled  to  shew  that  carrying  out  the 
charter-party  would  impair  his  security. 

It  is  a  case  in  which  the  principle  laid 
down  in  OoUinsy,  Lamport  (1)  applies,  and 
I  must  order  the  release  of  the  vessel. 

I  do  not  think  it  is  a  case  for  costs. 


Solidton — ^Waltons,  Bobb  8c  Walton,  for  plaio- 
tiffii ;  T.  Cooper  &  Co.,  for  intervener. 
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Collision — Towage — BesponeihiUty  of 
Pilot  for  Tug. 

When  a  steam-tug^  tomng  a  vessel  on 
hoard  of  which  is  a  pHot,  whose  etnploy-- 
ment  is  compulsory,  without  orders  from 
such  pilot  adopts  a  wrong  manoeuvre^  the 
owners  of  the  ship  are  responsible  for  the 
consequences,  as  the  pHot  cannot  he  per^ 
petually  giving  orders  as  to  the  steering  of 
the  tug. 

This  was  an  action  by  the  Company  of 
Proprietors  of  the  Regent's  Canal  against 
the  barque  Sinquasi  for  damages  to  a 
pier,  the  property  of  the  plaintifis.  The 
owners  of  the  Svnquasi  denied  their  lia- 
bility, on  the  ground  that  the  collision 
with  the  pier  had  been  caused  by  the 
default  and  neglect  of  duty  of  the  pilot. 
It  was  proved  that  the  Sinquasi  was 
coming  up  the  river  in  tow  of  the  tug 
Warrior;  that  in  Limehouse  Beach  the 
navigation  was  difficult  owing  to  the 
crowded  state  of  the  river.  The  tug, 
when  nearing  the  Regent's  Canal,  with- 
out orders  from  the  pilot,  suddenly  ported 
to  pass  to  the  north  of  a  dumb  barge 
and  two  sailing  barges,  and  pulled  the 
Sinquasi  towards  the  pier.  The  pilot 
had  to  port  the  helm  of  the  Sinquasi  to 
clear  the  dumb  barge,  but  having  done 
so,  he  put  her  helm  starboard  to  try  to 
clear  the  pier,  but  she  nevertheless  col- 
lided with  it. 

Buit  and  Olarhson,  for  the  plaintiffs. 
Myhurgh  and  Hill,  for  the  defendants. 

Sir  Robert  Phillimobe.  —  This  is  a 
case  arising  out  of  a  collision  which  took 
place  between  twelve  and  one  o'clock 
in  the  afternoon  of  the  4th  of  October, 
1879.  The  barque  Sinquasi,  the  vessel 
proceeded  against,  was  going  up  the 
Thames  in  tow  of  the  tue  Warrxor  and 
struck  the  pier  of  the  pmintiffs,  doing 
considerable  damage.  The  collision  and 
damage  are  admitted  by  the  defendants, 
but  they  contend  that  the  Sinquasi  did 
the  damage  through  the  n^ligence  of 
a  Trinity  House   pilot,   whose  employ- 
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ment  was  compalsory,  and  that  he  alone 
was  therefore  to  blame.  Now,  the  ques- 
tion mainlj  turns  upon  the  conduct  of 
the  tug  towing  the  Sinquasi  in  porting 
her  helm  and  going  to  the  north  of 
the  dumb  barge  and  two  sailing  barges 
which  were  going  up  the  river.  It  is 
admitted  that  if  there  was  sufficient  room 
to  pass  between  the  two  barges,  it  was 
the  duty  of  the  tug  to  go  between  them. 
We  think  there  was  sufficient  room,  the 

filot  swearing  positively  to  this  effect, 
t  was  therefore  a  wrong  manoeuvre  of 
the  tug  to  port,  and  this  was  the  pri- 
mary cause  of  the  collision.  It  is  said  that 
the  pilot  delegated  his  authority,  not  in 
terms  but  in  conduct,  to  the  master  of 
the  tug.  We  are  not  of  this  opinion. 
It  is  not  necessary  that  the  pilot  should 
be  giving  orders  perpetually  to  the  tug. 
When  the  latter  suddenly  ported  without 
his  order,  the  Sinquasi  was  obliged  to 
follow  him.  The  tug  is  the  servant  of 
the  ship,  and  the  Svnqucbai  is  therefore 
responsible  for  what  the  Warrior  did. 
We  believe  that  the  pilot  starboarded  as 
soon  as  he  could  aflber  clearing  the  dumb 
barge ;  but  the  Sinquasi^  owing  to  her 
length,  could  not  recover  herself  in  time 
to  prevent  the  collision.  We  therefore 
hold  the  Sinquasi  to  blame  for  the  colli- 
sion, which  was  not  caused  by  any  defiekult 
of  the  pilot. 

Solieiton — Jenkinson  &  Olivers,  for  plaintiffii; 
T.  Cooper  &  Co.,  for  defendants. 
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Forfeitwe  of  Wages — Master — Habitual 
Dnmkewness. 

A  majtter  who  is  proved  to  have  been 
habitually  and  grossly  drunk  on  a  voyage 
may  thereby  forfeit  the  whole  of  his  wages. 

This  was  an  action  by  the  late  master 
of  the  ship  Madeod,  for  wages  and  dis- 
bursements. The  plaintiff  had  served  on 
the  Macleod  from  the  1st  of  June,  1879, 
to  the  18th  of  June,  1880,  for  wages,  at 


the  rate  of  250Z.  a  year.  He  sued  for  the 
sum  of  3372.  9s.  4d.,  being  the  balance  of 
wages  due  to  him,  together  with  ten  days' 
double  pay,  according  to  the  Merchant 
Shipping  Act,  1854.  The  defendants 
denied  their  liability,  on  i^e  ground  that 
the  master  had  forfeited  his  claim,  having 
been  grossly  and  habitually  drunk,  at  sea 
and  on  shore,  and  in  consequence  had 
been  guilty  of  neglect  of  duty  and  watch- 
fulness. Questions  also  arose  as  to  the 
disbursements  and  in  regard  to  a  counter- 
claim by  the  defendants  for  damages  in 
respect  of  a  charter-party  entered  into  by 
the  plaintiff  contrary  to  their  orders. 
These  two  points  were  referred  to  the 
Beg^trar  and  merchants  for  decision. 

Butt  and  OlarJcson^  for  the  plaintiff. 

Mybv/rgh^  for  the  defendants. 

After  the  facts  above  stated  had  been 
proved  by  evidence,  judgment  was  de- 
livered on  the  question  of  the  forfeiture 
of  the  plaintiff's  wages. 

Sib  Robebt  Philldcobb. — In  this  case 
the  master  is  suing  for  his  wages,  and  he 
is  proved  to  have  been  guilty  of  not 
occasional,  but  habitual  intoxication.  In 
the  case  of  The  Eoebuck  (1)  I  had  occa- 
sion to  consider  the  law  very  fully,  and 
it  may  be  desirable,  as  I  am  obliged 
to  come  to  a  decision  adverse  to  the 
suitor  in  this  case,  that  I  should  state  my 
view  of  the  law  as  I  think  it  is.  I  cannot 
do  better  than  read  the  following  passage 
from  the  judgment  of  Lord  StoweU  in  the 
case  of  The  Exeter  (2) :  ^^  Upon  the  matter 
of  drunkenness  uie  Court  will  be  no 
apologist  for  it.  It  is  an  offence  peculiarly 
noxious  on  board  a  ship,  where  the  sober 
and  vigilant  attention  of  every  man, 
and  particularly  the  officers,  is  required. 
At  the  same  time  the  Court  cannot 
entirely  forget  that  it  is  a  mode  of  life 
peculiarly  exposed  to  severe  ]peril  and 
exertion,  and  therefore  admitting  in 
seasons  of  repose  something  of  indul- 
gence and  refreshment ;  that  indulgence 
and  refreshment  are  naturally  enough 
sought  by  such  persons  in  grosser  plea* 
sures  of  that  kind;  and  therefore  that 

(1)  8  Asp.  Mar.  Cas.  287;    87  Law  Times, 
N.S.  274. 
(8)  2  C.  Bob.  261. 
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the  proof  of  a  single  aot  of  mtemperanoe 
oommitted  in  port  is  no  conclaBive  proof 
of  the  disabilitjT  for  general  maritime 
employment." 

And  in  the  case  of  2%d  Lady  Oamp" 
heU  (3)  the  same  learned  Judge  said, 
'*!  learn  from  one  or  two  witnesses 
that  he,  the  plaintiff,  had  been  drank 
onoe  or  twice  on  the  whole  of  the  oat- 
ward  Yoyage,  which  lasted  nine  months. 
Now  thongh  this  Court  does  not  mean  to 
countenance  any  criminal  excess  of  that 
kind,  yet  it  cannot  so  far  blind  itself  to 
the  oniinary  habits  of  men  living  for 
such  a  length  of  time  in  a  frequent  con* 
dition  of  extreme  peril  and  fatigue  as  to 
feel  much  surprise  that  a  seaman  having 
command,  as  this  man  from  his  station 
had,  of  strong  liquors,  should  have  been 
betrayed  into  two  acts  of  indulgence  of 
that  nature,  nor  can  it  consider  them  as 
sinking  him  below  the  common  average 
of  a  seaman's  morality." 

In  the  case  of  The  Thomas  Worthington 
(4)  my  learned  predecessor  said,  ^*  Cases 
indeed  may  occur,  even  in  this  Court, 
where  the  misconduct  may  be  of  so  jeross 
a  description  that,  independent  of  any 
actual  loss  sustained  by  the  owners,  the 
entire  forfeiture  of  wages  would  ensue,  as, 
for  instance,  if  a  master  had  attempted  to 
commit  a  barratry,  or  if  throughout  the 
voyage  he  had  shewn  gross  incapacity  or 
had  been  constantly  drunk.  In  either  of 
these  cases  would  this  Conrt  be  justified 
in  pronouncing  for  any  part  of  his  wages 
under  a  contract  ?  Unquestionably  not ; 
and  if  any  such  case  came  before  me,  I 
should  not  hesitate  for  a  single  moment 
to  reject  the  claim  in  toto" 

I  regret  to  say  the  evidence  in  this  case 
is  such  that  I  must  pronounce  that  the 
plaintiff  has  forfeited  his  wages. 
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Solicitors— HoUaidb,  Son  &  Coward,  for  plaintiff; 
J.  M'Diarmid,  for  defendant. 
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IN  THB  GOODS  OF  JOHlT  GBOBQB 
SUFFIELD  MATD. 


(8)  2  Hag.  5. 

(4)  8  W.  Bob.  128. 


Will  made  in  contemplation  of  Perilous 
Journey — Not  GontmgenJt, 

/.  if.  being  about  to  wndertahe  a  perilous 
journey  in  Australia^  made  his  will.  It 
commenced :  *'  On  leaving  this  station 
{Eulbertie^  Cooper's  Hill)  for  Thargo- 
mindah  and  Melbourne j  in  case  of  my  death 
on  the  way,  know  all  man  this  is  a  memo- 
randwm  of  my  last  vnll  and  testaments 
The  vnU  then  disposed  of  all  his  property 
between  his  wife  and  children : — Held,  that 
the  mU  was  not  cordingent  upon  the  event 
of  the  testator's  death  on  the  journey  he  was 
ahout  to  undertake  when  the  wUl  was 
made. 

John  George  Suffield  Mayd,  late  of 
Cooper's  Creek,  Queensland,  Australia, 
died  on  the  4th  of  May,  1879,  at  St. 
Ealda,  in  the  colony  of  Victoria,  leaving 
surviving  him  his  widow,  Bobina  Mayd, 
and  three  children — two  sons  and  a 
daughter.  The  only  document  of  a 
testamentary  nature  found  among  his 
papers  was  the  following : — 

Canada  Five  per  cent         •  .  £1400 

New  Zealand       ....  600 

West  Hartlepool  Railway    .  .  900 

India  Fonr  per  cent.    .        .  .  1000 

New  Three  per  cent.  Consols  .  85 

Great  Eastern  Railway       .  .  735 

Mrs.  Ma/s  Bank,  Victoria  .  •  400 

£5,020 

*'  Eulbertie  Station,  Cooper's  Creek,  Queensland. 

"  23rd  August,  1878. 

*^  On  leaving  this  station  for  Thargo- 
mindah  and  Melbourne,  in  case  of  my 
death  on  the  way,  know  all  men  this  is  a 
memorandum  of  my  last  will  and  testa- 
ment. 

"  I  leare  my  wife,  Bobina  Mayd,  and  my 
brother,  WilHam  Mayd,  barrister  of  the 
Inner  Temple,  London,  and  now  recorder 
of  Bury  St.  Edmnnd's,  in  the  county  of 
Suffolk,  England,  my  sole  executors  of 
said  will.  Ab  long  as  my  wife  Bobina 
Mayd  remains  unmarried,  and  no  longer, 
said  Bobina  Mayd  is  to  hare  the  con- 
trol of  the  interest  of  the  above  five 
thousand  and  twenty  pounds  invested  as 
above,  to  be  applied  for  the  maintenance 
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In  the  goods  of  John  George  Suffield  Magd,  Prob. 

and  benefit  of  herself  and  children— Emily 
Elizabeth,  mj  daughter,  John  Herbert 
Majd,  mj  second  and  youngest  son,  and, 
if  it  be  required,  my  eldest  son,  Jeffray 
Mayd,  with  the  advice  of  the  said  William 
Mayd,  barrister.  .  .  . 

"  It  is  to  be  clearly  understood  that  I 
wish  my  property  to  be  for  the  benefit  of 
my  wife  and  children,  and  on  my  wife's 
death,  the  capital  to  be  divided  into  four 
parts,  namely,  one-quarter  to  William 
Jeffray  Mayd,  one-quarter  to  John 
Herbert  Mayd,  one-half  to  Emily  Eliza- 
beth Mayd,  <fec.  &o. 

"  Signed  this  23rdday  of  August,  1878," 
&o,  <kc. 

The  will  was  duly  executed  by  the 
deceased  in  the  presence  of  two  witnesses 
who  subscribed  and  attested  it. 

It  appeared  from  the  affidavit  of  Mrs. 
Bobina  Mayd,  the  widow  of  the  deceased, 
that  her  husband  joined  her  in  Melboui*ne 
after  the  completion  of  his  journey  from 
Queensland ;  that  when  they  were  re- 
siding together  he  received  the  said  will 
by  post  from  a  friend  with  whom  he 
had  deposited  it  at  Cooper's  Greek  before 
he  left  upon  his  said  journey,  and  that 
after  its  receipt  it  was  deposited  by  him 
in  his  writing-desk,  where  it  remained  up 
to  the  time  of  his  death  ;  that  the  testator 
spoke  to  her  on  several  occasions  after  he 
had  arrived  in  Melbourne  with  reference 
to  the  provision  which  he  had  made  for 
his  daughter  by  his  will,  and  that  he  in- 
formed her  that  he  had  left  his  daughter 
the  half  of  all  his  property,  whatever  it 
might  be,  including  the  money  left  him 
in  trust  by  his  aunt's  will ;  and,  finally, 
that  according  to  the  best  of  her  know- 
ledge,  information  and  belief,  the  testator 
did  not  %  any  deed  or  writing  otherwise 
than  by  the  will  in  question  exercise  the 
power  of  appointment  given  to  him  by 
the  will  of  Elizabeth  Mayd,  deceased,  his 
aunt. 

Mr.  William  Mayd,  of  No.  1  Elm  Court, 
Temple,  barrister-at-law,  and  recorder 
of  Bury  St.  Edmund's,  deposed  that  the 
several  investments  enumerated  at  the 
head  of  the  will  were  part  of  the  seou. 
rities  held  in  trust  by  deponent  as  the 
executor  and  trustee  of  the  will  of  Eliza* 
beth  Mayd,  late  of  the  city  of  Bath, 
spinster,  deceased,  probate  of  which  will 


was  granted  to  him  on  the  24th  of  August, 
1870,  by  the  Bristol  District  Begisl^  of 
Her  Majesty's  Court  of  Probate;  that 
under  and  by  virtue  of  the  said  will 
of  the  said  Elizabeth  Mayd  deceased,  the 
testator  was  entitled  to  a  life  interest  in 
a  sum  of  5,0002.,  with  a  power  of  ap- 
pointment of  the  said  sum  in  favour  of 
nis  children ;  and  that,  according  to  the 
best  of  deponent's  knowledge,  informa- 
tion and  belief,  the  testator  did  not  by 
any  deed  or  writing,  otherwise  than  by 
the  paper  writing  in  question,  exercise 
the  power  of  appointment  given  to  him 
by  the  will  of  the  said  Elizabeth  Mayd. 

Inderwick  moved  the  Court  to  decree 
probate  of  the  will.  Though  the  testatrix 
had  used  equivocal  terms,  it  was  not 
conditional.  He  referred  to  In  the  goods 
ofDohson  (1)  ;  In  the  goods  of  Pater  (2). 

Thb  Pbestdent  (Sm  James  Hakken). — 
I  entertain  no  doubt  that  I  ought  to 
grant  probate  of  this  will.  The  meaning 
of  general  phrases  of  this  kind  is,  '*  know- 
ing the  uncertainty  of  human  life,  and 
being  about  to  enter  on  something  par- 
ticularly dangerous,  I  make  this  my  will." 
I  think  the  Court  ought  not  to  scrutinise 
those  expressions  with  too  great  nicety. 
I  observe  that  In  the  goods  of  Pater  (2) 
Lord  Penzance  says  that  if  the  will  had 
stopped  at  the  end  of  the  first  sentence 
it  would  have  fallen  within  the  first  class 
of  cases  to  which  he  referred.  That  is 
exactly  where  it  does  stop  here :  ''  On 
leaving  this  station  for  Thargomindah 
and  Melbourne,  in  case  of  my  death  on 
the  way,  know  all  men  this  is  a  memo- 
randum of  my  last  will  and  testament." 
The  words  relied  on  by  Lord  Penzance  as 
leading  to  a  difierent  conclusion,  namely, 
those  in  which  the  testator  goes  on  to  say 
—I  wish  everything  that  I  may  be  in 
possession  of  at  that  time  to  be  divided, 
&c.  At  what  time  P  His  death  while 
abroad."  There  is  nothing  of  that  kind 
here.  I  therefore  admit  the  will  to 
probate. 

Solicitors — ^Young,  Jones,  Boberts  &  HalU 


(1)  35  Lav  J.  Bep.  Prob.  &  M.  64 ;  Lav  Rep. 
1  P.  &  D.  S8. 

(2)  Law  Bep.  2  P.  &  D.  23. 
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THB   SILESIA. 


Salccige — Inequitable  Agreement — Oosts, 

The  Court  wiU  set  <mde  an  agreement  to 
pay  salvage  remuneration  when  the  amou/nt 
agreed  to  he  paid  to  the  salvors  is  so  exorhU 
tant  cu  to  be  inequitahle,  and  wiU  decree  a 
reasonable  sum  in  place  thereof.  Under 
such  circumstances  each  side  must  pay  its 
own  costs  of  the  auction. 

The  Medina  (45  Law  J.  Rep.  P.,  D.  A 
A.  81 ;  Lavf  Rep.  1  P.  D.  272 ;  on  appeal, 
Law  Rep.  2  P.  D.  5)  followed. 

This  was  an  action  of  salvage  by  the 
owneni,  master  and  crew  of  the  steamship 
Vaderland  against  the  steamship  Silesia^ 
her  cargo  and  freight.  The  plaintiffs 
relied  on  an  i^reement  made  before  the 
services  were  rendered,  which  the  defen- 
dants pleaded  was  inequitable,  and  signed 
by  the  master  of  the  SUesia  under  com- 
pulsion. 

Butt  and  Olarkson^  for  the  plaintiffs. 

Webster  and  Phillimore,  for  the  defen- 
dants, relied  on  The  Medina  (1). 

The  fiicts  of  the  case  are  fully  set  out 
in  the  judgment. 

Sib  Robert  Phillim ore. — This  is  a  case 
of  salvage  service  of  very  considerable 
merit,  and  upon  that  point  there  is  no 
dispute  whatever.  The  only  question  for 
the  Court  to  decide  is,  whether,  having 
regard  to  all  the  principles  on  which 
salvage  remuneration  is  awarded,  the  sum 
of  15,000/.,  which  was  the  sum  agreed 
upon  between  the  two  captains,  is  so  ex- 
orbitant  as  to  induce  the  Oourt  to  set  the 
salvage  agreement  in  this  case  aside.  The 
short  history  of  the  case  is  this:  The 
Vaderlandj  a  screw-steamship  of  2,748 
tons  register,  with  engines  of  300  horse- 
power, working  up  to  1,800  horse-power, 
was  on  a  voyage  from  Antwerp  to  Phila- 
delphia, laden  with  a  general  cargo,  and 
carrying  mails  and  274  passengers.  That 
there  were  these  passengers  on  board  is 
a  most  important  element  in  this  case. 
The  mails  were  carried  under  a  subsidy 

(1)  45  Law  J.  Rep.  P.,  D.  &  A.  81 ;  Lav  Kep.  1 
P.  D.  272 ;  on  appeal.  Law  Bep.  2  P.  D.  5. 

You  60.— P.,  D.  &  A 


fh>m  the  Belgian  Government,  and  the 
owners  of  the  Vaderland  were  under 
penalties  not  to  deviate  or  delay.  The 
Vaderland  had  a  crew  of  seventy-six  hands, 
and  her  value,  added  to  the  value  of  her 
cargo  and  freight,  was  72,700Z.  The 
vessel  to  which  the  salvage  service  was 
rendered  in  this  case  was  the  SUesia,  and 
she  had  sixty-two  passengers  on  board, 
with  a  crew  of  ninety-five  hands,  and  was 
of  3,156  tons  gross  register,  and,  with  her 
cargo  and  freight,  was  of  the  value  of 
about  108,000Z.  The  Silesia  was  going 
from  New  York  to  Hamburgh,  and  at 
the  time  when  the  accident  happened  she 
had  got  within  340  miles  or  thereabouts 
of  Queenstown.  On  the  morning  of  the 
21st  of  March  in  this  year  the  Silesia 
broke  her  propeller  or  screw-shaft  in  the 
stern  tube,  and  the  consequence  was  that 
she  became  utterly  inefficient  so  far  as  her 
steam  power  was  concerned.  The  weather 
was  fine  and  the  sea  was  smooth,  but 
after  tossing  about  for  four  or  five  days, 
and  having  only  got  about  seven  miles 
from  the  place  at  which  the  accident 
happened,  she  hoisted  signals  of  distress. 
On  the  26th  of  March  the  Vaderland  bore 
down  upon  her.  What  passed  between 
the  two  captains  it  is '  better  to  state  in 
their  own  words,  both  having  regard  to 
the  importance  of  the  principles  involved 
and  the  great  value  of  the  salved  ship  her- 
self. The  statement  of  Captain  Nickels 
of  the  Vaderland  is  as  follows : — 

'^Ludvig,  the  captain  of  the  Silesiay 
asked  me  to  tow  him  into  a  safe  port.  I 
said  I  could  not  do  it  because  1  had  in- 
structions from  my  owners.  Then  he 
said,  *  What  am  1  to  do  F  1  cannot  steer 
the  ship.'  After  a  little  while  I  said,  '  I 
will  break  my  instructions  for  20,000Z.' 
He  said  that  was  rather  too  much,  and 
mentioned  12,0002.' ' 

(That  is  a  statement  denied  by  the  other 
captain.) 

'*  I  said  I  would  not  run  the  risk  for 
that  money.  Then  he  made  an  offer  of 
16,000Z.,  and  I  said  Yes." 

Captain  Ludvig's  account  is  this  : — 

"  Captain  Nickels  took  me  into  his 
room,  and  I  said  I  had  been  trying 
to  sail  for  five  days,  but  having  the 
wind  against  me  1  could  make  no 
way.     I  thought  I  had  better  not  try 
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The  Silesia,  Adm. 

any  longer,  and  I  reqaested  him  to  tow 
me.  Nickels  said  he  had  inetmctions  not 
to  tow  any  ship,  as  they  had  been  taken 
in  before,  except  for  a  certain  sum  of 
money,  and  then  to  give  him  a  written 
agreement.  I  asked  what  he  wanted.  I 
said  we  had  a  case  a  coaple  of  years  ago 
and  we  had  to  pay  4,0002.  for  it,  and 
5,000Z.  would  be  abont  the  money.  He 
said,  '  No,  20,000^.'  I  said  I  was  asto- 
nished,  as  it  was  an  enormons  sum,  and 
they  would  never  pay  so  much.  I  in- 
sisted on  5,000Z.,  and  he  insisted  on 
15,000Z.  I  thought  it  was  a  great  sum, 
and  he  threatened  to  leave  me  unless  I 
signed  for  15,000Z." 

The  agrreement  was  in  these  words : — 
'^  We  have  this  di^  made  agreement  as 
follows:  Captain  Nickels  engages  to 
assist  the  Silesia,  with  broken  shaft  and 
disabled,  and  tow  her  to  Queenstown  to 
anchorage.  For  this  service  Captain 
Ludvig  makes  the  company  responsible 
for  the  above-mentioned  service  for  the 
sum  of  15,000Z." 

The  Vaderland  took  the  SUesia  in  tow, 
and  in  about  three  days  they  accomplished 
340  miles ;  and  at  the  end  of  six  days  the 
Vaderlcmd  had  again  reached  the  vicinity 
of  the  spot  where  she  had  fallen  in  with 
the  Silesia,  That  was  the  time  she 
lost,  and  it  was  very  strongly  contended 
on  her  behalf  that  she  had  rendered 
herself  liable  to  penalties  under  her  mail 
contract  for  the  deviation  she  had  made 
from  the  course  of  her  voyage.  On  that 
I  may  observe  that  any  question  as  to 
these  penalties  has  been  disposed  of  by 
an  arrangement  made  in  Court  between 
the  parties.  So  far,  therefore,  this  ques- 
tion is  disposed  of.  The  captain  of  the 
Silesia  in  his  evidence  referred  to  instruc- 
tions given  him  not  to  deviate  from  his 
voyage  or  delay  the  ship  to  render  any  as- 
sistance to  other  vessels  than  those  belong- 
ing to  his  owners,  except  for  saving  life. 
On  the  other  hand,  the  bills  of  lading  and 
policies  of  insurance  provide  for  liberty 
to  the  Vaderland  to  "  assist  all  vessels  in 
all  situations."  I  do  not  think  that  these 
instructions  to  the  master  of  the  Voder' 
land  can  be  pressed  as  affording  any  guide 
to  the  Court  in  ascertaining  tne  amount 
of  salvage  remuneration  to  be  awarded 
for  the  services  rendered.     There  is  a 


large  sum  mentioned  as  the  estimated 
loss  on  the  charter  of  the  screw-steamer 
Helvetius,  which  was  employed  in  conse- 
quence of  the  derangement  of  the  service 
on  which  the  Vaderland  was  employed. 
The  loss  on  this  head  I  do  not  estimate  at 
more  than  500Z.  The  question  the  Court 
has  to  consider  is,  whether  the  agreement 
made  between  the  captains  is  an  agree- 
ment which  is  so  exorbitant  that,  in 
accordance  with  decided  cases  and  the 
principles  on  which  they  are  founded,  the 
Court  ought  to  set  it  aside.  I  should  say 
that,  in  order  to  assist  the  Court  in  arriv- 
ing at  a  conclusion  upon  this  subject,  it  is 
necessary  to  consider — and  I  have  con- 
sidered carefully,  with  the  assistance  of 
the  elder  brethren  of  the  Trinity  House — 
whether  the  owners  of  the  Silesia  would 
or  would  not  have  been  justified  in  calling 
for  the  assistance  of  the  Vaderlandy  and 
in  accepting  the  terms  which  the  captain 
of  the  Vaderland  asked.  After  the  best 
oonsideration  of  this  case,  and  considering 
the  principles  of  other  analogous  cases,  I 
have  come  to  the  conclusion,  and  the  elder 
brethren  agree  with  me,  that  the  sum 
specified  in  the  agreement  is  so  exorbitant 
that  the  Court  ought  to  exercise  its  equit- 
able jurisdiction,  and  not  to  assist  in  the 
carrying  of  it  out.  Looking  to  all  the 
circumstances  of  the  case,  I  have  come  to 
the  conclusion  that  the  proper  sum  to 
award  as  salvage  remuneration  will  be 
7,000Z.,  to  cover  everything  but  the  penal- 
ties. The  question  of  costs  must  stand 
over  for  argument. 

Subsequently,  upon  the  question  of 
costs, 

Sir  Bobebt  Phillimorb  said — ^Upon 
the  principle  on  which  this  Court  and  the 
Court  of  Appeal  acted  in  the  case  of  The 
Medina  (1),  I  order  that  each  party  to 
the  suit  shall  bear  his  own  costs. 


Solidtors — HoUams,  Son  &  Coward,  for  plaintifis; 
Lowless,  Nelson  &  C!o.,  for  defendanta* 
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In  the  goods  of  WILLI4M 
BWiNQ  (deceased^. 


WiU  made  in  India — Personal  Estate  of 
Deceased  {with  exception  of  a  few  articles 
of  trifling  value)  situate  vn  Scotland — 
WiU  proved  in  Scotland — Application  by 
Legatee  for  a  Qrcmt  of  Administration  with 
WiU  annexed  or  an  Order  on  Executors  to 
prove  WiU  in  England  refused, 

A  died  in  India,  leaving  a  duly  executed 
wiU,  wherein  he  named  H,  a  legatee,  cmd 
appointed  executors.  His  personal  estate 
\wUh  the  exception  of  a  few  articles  in  this 
country  of  trifling  value)  consisted  of  daims 
on  the  estate  of  B,  his  uncle,  which  was 
situate  in  Scotland,  and  was  being  there 
administered.  The  executors  of  B*s  will 
obtained  confirmation  of  it  in  Scotland, 
including  the  inventory  of  his  effects,  all 
his  property,  wherever  situate,  within  the 
United  Kingdom,  and  the  inventory  was 
duly  sealed  in  the  principal  registry  of  the 
Court  of  Probate.  In  these  droumstances, 
the  Court  refused  to  make  an  order  on  the 
executors  of  A  who  had  proved  his  wiU  in 
Scotland  to  prove  the  will  also  in  this 
country  or  to  grant  administration  (with 
the  wUl  annexed)  to  H.,  holding  that  no 
necessity  or  duty  towards  the  applicant  or 
the  estate  of  the  deceased  at  present  ap- 
peared for  the  executors  to  taJce  probate  in 
Englatid,  and  thai  until  such  necessity  or 
duty  arose  the  Court  was  not  called  upon 
to  decide,  in  defauU  of  their  doing  so,  to 
whom  administration  should  be  granted. 

This  was  a  proceeding  by  way  of  cita- 
tion on  the  part  of  a  legatee  to  compel 
the  executors,  who  had  obtained  confir- 
mation  of  the  testator's  will  in  Scotland, 
where  his  personal  estate  was  nearly 
wholly  situate,  to  prove  the  will  also  in 
this  conntry,  or  to  have  a  grant  made  to 
himself  of  administration  (with  the  will 
annexed).  The  facts  are  so  fully  set  oat 
in  the  jndgment  of  the  Court  that  it  is 
unnecessary  to  recapitulate  them. 

Indenoick  (with  him  Bayford),  appeared 
on  behalf  of  B,  in  support  of  tiie  appUca- 
tion. 


Dr.  Veams  (with  him  Dr.  Tristram),  on 
the  part  of  the  executors,  opposed  it. 

In  the  goods  of  Cood  (1),  Lyon  and 
Another  y.  Balfawr  and  Others  (2),  Currie 
V.  Bircham  (3),  Williams  on  Executors,  p. 
1,169,  7th  ed.,  were  referred  to  in  the 
course  of  the  argument. 

Our,  adv.  vult. 

The  President  (Sir  Jambs  Hannbn). 
— This  is  a  proceeding  by  citation  issued 
by  George  Wellesley  Hope,  a  legatee  in 
the  will  of  William  Ewing,  deceased, 
against  Archibald  Orr  Ewing  and  William 
Ewing,  to  accept  or  refuse  probate  of  the 
said  will  as  executors  named  therein,  and 
against  James  Ewing  to  accept  or  refuse 
letters  of  administration  (with  the  will 
annexed),  as  the  natural  and  lawful  father 
of  the  deceased,  or  that  they  should  shew 
cause  why  administration,  with  the  will 
annexed,  should  not  be  granted  to  G.  W. 
Hope  as  legatee. 

The  parties  cited  have  appeared,  but 
shew  for  cause  against  administration 
being  granted  to  the  applicant  that  they 
are  not  bound  to  accept  or  refuse  probate  or 
administration,  inasmuch  as  the  executors 
had  already  proved  the  will  in  Scotland, 
where  alone  there  were  any  assets. 

The  deceased.  William  Ewing  died  in 
India  on  the  26th  of  December,  1878, 
having  by  his  will,  dated  the  23rd  of 
December,  made  the  following  bequests : 
To  Sarah  Jane  Ewing,  his  stepmother, 
"  30,000L,  to  be  realised  and  paid  out  of 
my  share  in  the  will  of  my  late  uncle, 
John  Orr  Ewing,  who  died  last  year. 
And  out  of  the  said  share  In  the  said  will 
I  also  bequeath  10,000L  to  my  friend 
George  Hope.  The  remainder  of  my 
share  from  the  said  will  to  be  divided 
equally  amongst  my  brothers."  The 
said  will  contained  no  disposition  of  the 
general  residue,  to  which,  therefore,  the 
father  of  the  deceased  would  be  entitled 
as  next-of-kin.  The  personal  estate  and 
effects,  which  it  is  alleged  by  the  appli- 
cant were  left  by  the  testator  within  the 
jurisdiction  of  this  Court,  are  thus  de- 

(1)  86  Law  J.  Eep.  Prob.  &  M.  129 ;  Law  Rep. 
1  P.  &  D.  449. 

(2)  Add.  Ec  Bep.  601. 

(3)  1  Dowl.  &  Ry,  35. 
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In  the  goods  of  Ewing,  Prob. 

scribed :  "  First,  One-sixth  part  of  a  legacy 
of  60,000Z.,  and  one-sixth  of  the  residue 
of  the  estate  of  the  late  John  Orr  Ewing, 
which  estate  consists  of  property  partly  in 
England  and  partly  in  Scotland.  Second, 
A  library  of  books.  Third,  A  silver  tea 
kettle  and  silver  tea  set.'*  The  second 
and  third  items  are  valued  respectively  at 
16Z.  168.  and  Ul  2$. 

William  Ewing  and  Archibald  Bwing, 
the  persons  named  in  the  will  of  the  de- 
ceased as  executors,  are  also,  with  four 
others,  the  executors  of  the  trust  dis- 
position and  settlement  of  the  late  John 
Orr  Ewing;  and  these  six  persons  are 
now  administering  the  estate  of  the  said 
John  Orr  Ewing,  deceased,  in  accordance 
with  the  law  of  Scotland,  in  Scotland, 
the  oonntry  of  his  domicile. 

It  is  sworn  and  not  denied  that  "  the 
share  o^  the  deceased  W.  Ewing  in  the 
estate  of  the  said  John  Orr  Ewing  cannot 
at  present  be  realised  and  paid  over  to 
the  executors  of  the  will  of  the  said  W. 
Ewing,  inasmuch  as  there  are  annuities 
given  by  the  will  of  the  said  John  Orr 
Ewing  which  have  to  be  provided  for, 
and  like  precedence  covers  the  said  legacy 
of  60,000^.,  and  after  payment  of  the  said 
legacy  of  60,000/.  there  are  legacies  to 
the  amount  of  14,500Z.  which,  under  the 
will  of  the  said  J.  O.  Ewing,  must 
be  provided  for,  before  the  residue  can 
be  divided.  The  greater  portion  of  the 
assets  of  the  said  J.  O.  Ewing  consists  of 
capital  in  a  firm  carrying  on  business  in 
Olasgow,  of  which  he  was  a  member,  and 
which,  according  to  the  articles  of  part- 
nership, can  only  be  drawn  oot  by  in- 
stalments spread  over  several  years ;  and 
the  said  executors  of  J.  O.  Ewing  have 
now  a  balance  in  hand  of  between  1,030Z. 
and  1,050Z.  in  Scotland  payable  to  the 
estate  of  the  said  W.  Ewing,  but  no 
more." 

Upon  these  facts  several  questions 
have  been  suggested,  but  I  do  not  think 
it  necessary  to  express  a  definite  opinion 
upon  all  of  them.  The  main  ground  upon 
which  this  application  has  been  based  is, 
that  the  claim  of  the  estate  of  W.  Ewing  on 
the  estate  of  his  uncle,  John  Orr  Ewing,  is 
an  asset  of  W.  Ewing*s  estate  in  England 
by  reason  of  some  of  the  assets  of  the 
uncle's  estate  having  been  in  England  at 


the  time  of  the  death  of  W.  Ewing, 
and  therefore  that  the  executors  of  W. 
Ewing's  will  ought  to  take  probate  in 
respect  of  those  assets  here. 

It  is  not  disputed  that  the  deceased 
J.  O.  Ewing  was  a  domiciled  Scotchman, 
and  that  his  will  was  properly  proved  in 
Scotland,  and  is  being  administered  there 
in  accordance  with  Scotch  law.  The 
claim  of  the  executors  of  W.  Bwing  in 
respect  of  the  interest  of  their  testator 
under  his  uncle's  will  is  a  claim  on  the 
executors  of  the  uncle  duly  to  administer 
his  estate,  and  to  pay  the  legacy  to 
W.  Ewing  out  of  the  funds  which  may 
be  applicable  to  that  purpose.  It  cannot 
be  disputed  that  this  claim  or  interest 
in  the  estate  of  the  uncle  constitutes 
an  asset  of  the  estate  of  the  deceased 
W.  Ewing,  because  it  is  recoverable  by 
the  executors  of  W.  Ewing  virtute  offi^cii^ 
but  it  appears  to  me  that  it  is  an  asset  in 
Scotland  and  not  in  England — The  Exe- 
cutors of  Perry  v.  The  Queen  (4),  Forhea 
V,  Steven  (6). 

The  executors  of  J.  0.  Ewing  have 
availed  themselves  of  the  provisions  of  the 
21  ft  22  Vict.  c.  66.  ss.  9  and  12,  which 
enable  the  executors  of  a  person  who 
dies  domiciled  in  Scotland  to  include  in 
the  inventory  of  his  effects  all  his  pro- 
perty, wherever  situate,  within  the  United 
Kingdom,  and  they  have  paid,  or  become 
liable  to  pay,  in  Scotland,  probate  doty 
on  the  property  of  the  testator  situate  in 
England,  and  the  Scotch  confirmation 
has  been  duly  produced  in  the  principal 
registry  here,  and  has  been  sealed  with 
the  seal  of  this  Court,  so  that  it  now  has 
the  like  effect  as  if  probate  had  been 
granted  here ;  but  the  place  where  the 
business  of  administering  and  winding 
up  the  estate  of  J.  0.  Ewing  is  being 
carried  on  is  Scotland,  and  any  acts 
done  in  England  by  the  executors  of 
J.  0.  Bwing  are  only  ancillary  to  the 
administration  which  is  taking  place  in 
Scotland. 

I  am  not  aware  that  the  point  has 
been  the  subject  of  judicial  determination, 
but  all  analogies  seem  to  lead  to  the 

(4)  38  Law  J.  R«p.  Exch.  6;  Law  Rep.  4  Exch. 
27. 

(5)  39  Law  J.  Rep.  Chanc.  432 ;  Law  Rep.  10 
Eq.  178. 
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conehision  ibst  Scotland  ia  the  local 
Bitaation  of  the  assets  of  W.  Ewing. 
Thns  the  share  of  a  deceased  partner  m 
a  partnership  asset  is  situate  where  the 
business  is  carried  on,  and  shares  in  a 
company  are  locally  situate  where  the 
head  office  is — Hanson  on  Probate  AcU^ 

S?.,  p.  161 ;  The  Attomey-Oeneral  y. 
ig^ns  (6).  And  the  fact  that  some  of 
the  assets  of  J.  O.  Ewing  were  situate 
in  England  does  not  appear  to  make  any 
difference.  If  I  were  to  constitute  the 
applicant  administrator,  with  the  will 
annexed,  of  W.  Ewing,  he  could  not  in 
that  character  take  possession  of,  or  re- 
cover the  outstanding  assets  of  the  uncle's 
estate.  He  could  not  claim  those  assets 
himself  viriute  officii:  his  only  remedy 
would  still  be  through  and  by  means  of 
his  claims  upon  the  executors  of  the 
uncle  to  have  his  estate  duly  adminis- 
tered. It  is  indeed  possible  that  a  Court 
exercising  equity  jurisdiction  here  would 
interfere  at  the  instance  of  the  repre- 
sentatiye  of  W.  Ewing's  estate  to  prevent 
the  assets  of  J.  O.  Ewing's  estate  in 
England  being  wasted  or  applied  in  a 
manner  inconsistent  with  the  rights  of 
persons  in  this  country  interested  in 
W.  Ewing's  estate— ParcZo  v.  Bingham 
(7).  But  this  is  on  the  supposition  that 
the  executors  of  J.  0.  Ewing  have  done, 
or  are  about  to  do,  something  incon- 
sistent with  their  duty  to  the  estate  of 
W.  Ewing.  No  suggestion  of  this  kind 
is  made  in  the  affidavits  on  which  this 
application  is  founded,  and  I  have  there- 
fore nothing  before  me  to  shew  that 
there  is  anything  which  makes  it  the 
duty  of  the  executors  of  W.  Ewing 
to  take  any  proceedings  against  the 
executors  of  J.  0.  Ewing  in  England,  and 
so  no  necessity  appears  for  substituting 
anyone  in  the  place  of  the  executors  of 
Yf.  Ewing  to  discharge  a  duty  neglected 
by  them. 

If  the  applicant  should  be  advised  that 
any  such  necessity  can  be  established, 
the  facts  relied  on  must  be  shewn  by 
affidavit,  but  I  must  add  that  if,  as  is 
alleged,  the  English  assets  of  J.  O.  Ewing 

(6)  26  Law  J.  Bep.  Exch.  403  ;  8  Hnrl.  &  N. 
339. 

(7)  89  Law  J,  Rep.  Chanc.  170;  Law  Bep.  6 
£^486. 
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have,  in  the  course  of  administering  his 
estate,  been  removed  to  Scotland,  I  doubt 
whether  a  Court  of  equity  would  now 
interfere  with  their  being  dealt  with  in 
accordance  with  Scotch  law. 

But  it  was  further  contended  that  the 
legacy  to  Mr.  Hope  is  a  demonstrative 
legacy,  and  that  he  therefore  has  a  claim 
on  the  general  estate  of  the  deceased  W. 
Ewing,  and  that  some  of  the  assets  of 
that  estate,  namely,  the  books  and  plate, 
were  in  England  at  the  time  of  W. 
Ewing's  death. 

It  is  not  necessary  for  me  to  determine 
whether  this  legacy  is  demonstrative,  be- 
cause, assuming  that  it  is,  I  do  not  con- 
sider that  in  the  existing  state  of  facts  I 
ought  to  grant  the  admmistration  asked 
for  to  the  applicant. 

This  is  not,  as  now  presented  to  the 
Court,  a  matter  of  l^al  right.  It  is  an 
application  to  the  discretionary  power  of 
the  Court  on  the  non-contentious  side  of 
its  jurisdiction.  The  Court  is  not  bound 
to  grant  administration  to  a  legatee  as  it 
is  to  the  next-of-kin  whose  rights  are 
derived  from  statute — The  Queen  v.  Bettes^ 
worth  (8)  ;  and  in  those  cases  which 
are  not  within  the  statute  of  administra- 
tion the  Court  is  left  to  the  exercise  of 
its  discretion  in  the  choice  of  an  adminis- 
trator, and  no  person  has  such  a  legal 
right  to  preference  as  can  be  enforced  at 
law — WtUiams  on  ExeciUora,  p.  444. 

What  case  is  then  made  out  for  the 
exercise  of  the  discretion  of  the  Court  in 
favour  of  the  applicant  ?  It  cannot  be 
supposed  that  these  proceedings  are  really 
taken  to  enable  the  applicant,  in  the  ap- 
parently improbable  event  of  W.  Ewing's 
estate  proving  insufficient  to  pay  the 
legacy  of  10,0002.,  to  have  recourse  to  the 
assets  of  W.  Ewing  in  England  valued  at 
28Z.  IBs.  There  !s  nothing  to  contradict 
the  statement  of  the  executors  of  W. 
Ewing  that  there  are  or  will  be  ample 
assets  in  Scotland  of  J.  O.  Ewing's  estate 
to  pay  the  legacnr  to  the  nephew  with 
which  to  satisfy  tne  bequests  of  his  will. 
This  being  so,  it  does  not  appear  to  me  to 
be  the  duty  of  the  executors  of  W.  Ewing 
to  take  any  proceedings  to  recover  from 
James  Ewing,  the  fatJ^er  of  W.  Ewing, 
the  books  and  plate  which  were  in  his 

(8)  2  Str.  956, 
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possession  at  the  time  of  his  son's  death, 
and  to  which  he  is  entitled  as  next-of-kin, 
nnless  the  share  of  the  estate  of  the  uncle 
should  prove  insufficient  to  meet  the 
legacies  left  by  "W.  Ewing.  Should  the 
time  arrive  when  it  shall  appear  that  re- 
course is  necessary  in  England  to  the  281, 
worth  of  books  and  plate  to  make  up  the 
applicant's  legacy,  I  shall  be  willing  to 
consider  whether,  and  to  whom,  in  the 
exercise  of  my  discretion,  I  should  grant 
administration  with  respect  to  these 
articles.  The  administration  would  in 
that  case  be  limited  to  the  property  not 
disposed  of  by  the  will.  In  the  meantime 
the  applicant  is  not  precluded  from  taking 
proceedings  for  the  recovery  of  his  legacy 
in  Scotland,  where  the  executors  of  W. 
Ewing  will  be  liable,  as  for  a  devastavit, 
if  they  neglect  at  the  proper  time  to 
collect  any  assets  legally  applicable  to  the 
payment  of  the  legacies. 

One  or  two  other  points  were  adverted 
to  at  the  hearing  bat  not  argued.  One 
was  as  to  the  domicile  of  W.  Ewing  at 
the  time  of  his  decease.  It  is  unnecessary 
to  pursue  this  enquiry,  as  I  hold  that 
W.  Ewing  had  substantial  assets  in  Scot- 
land in  respect  of  which  it  was  proper 
and  necessary  that  probate  should  be 
taken  in  that  country. 

Another  point  adverted  to  was  that 
either  the  executors  of  W.  Ewing  or 
James  Ewing,  his  father,  may  be  liable  to 
penalties  for  dealing  with  the  books  and 
plate  without  proving  the  will  or  taking 
administration  here.  But  this  is  not  the 
question  I  have  to  determine.  It  is  for 
the  revenue  authorities  to  judge  whether 
this  is  a  proper  case  in  which  to  take  pro- 
ceedings for  such  penalties. 

On  the  whole  I  feel  bound  to  reject 
this  application  on  the  ground  that  no 
necessity  or  duty  towards  the  applicant 
or  the  estate  of  the  deceased  at  present 
appears  for  the  executors  to  take  probate 
in  England,  and  that  until  such  necessity 
or  duty  arises  I  am  not  called  upon  to 
decide,  in  default  of  their  doing  so,  to 
whom  administration  should  be  granted. 

A  similar  application  was  made  in 
chambers  on  behalf  of  Mrs.  Sarah  Jane 
Ewing,  with  this  additional  circumstance, 
that  it  was  stated  that  a  representation  of 
the  estate  of  W.  Ewing  was  necessary 


for  the  purposes  of  a  suit  now  pending 
before  tne  Master  of  the  Bolls  between 
Mrs.  Ewing  and  her  husband,  James 
Ewing.  The  executors  of  W.  Ewing 
deny  that  it  is  necessary  for  the  purpose 
of  the  said  suit  that  probate  of  his  will 
should  be  obtained  in  England.  In  this 
state  of  things  I  thought  it  expedient 
to  enquire  of  the  Master  of  the  Bolls 
whether  the  suit  was  properly  constituted 
without  the  executors  of  W.  Ewing  being 
made  parties  in  their  representative  capa- 
city, and  he  informs  me  that  he  considers 
that  it  is.  I  therefore  refuse  Mrs.  Ewing's 
application,  as  well  as  that  of  Mr.  Hope. 

Solicitors — Stibbard,  Gibson  &  Co.,  for  Mr.  Hope ; 
Johnsons,  Upton  &  Co.,  for  parties  interested. 


Probate.  1 
1880      ls'i'ockil  akd  othebs  v.  punshon 

Nov.  13./  AHD0THBE8. 

OodiciU — Enumeration  of —  Incorporct^ 
Hon. 

Testator  executed  six  codicUsy  enumerate 
ing  ea^h  as  '*  This  is  a  first  codicU  to  my 
fffill,**  "  This  is  a  second  codicil,**  j^c,  and  so 
on  throughout  the  whole  of  the  six  codicils, 
hiU  the  third  codicU  by  inadvertence  was 
not  duly  executed: — Held,  that  the  mere 
enumeraMon  of  the  codicils  did  not  make 
the  last  executed  a  sufficient  recognition 
and  confirmation  of  the  third  codicU, 

Sir  Isaac  Morley,  late  of  Beechfield,  in 
the  county  of  York,  knight,  died  on  the 
1st  of  December,  1879.  On  the  31st  of 
August,  1872,  he  made  a  codicil  to  his 
will,  and  thereby  bequeathed  a  sum  of 
2,0002.  to  the  Doncaster  Grammar  School 
for  the  purpose  of  founding  a  scholarship 
to  be  called  the  "  Morley  Scholarship. 
On  the  11th  of  December,  1876,  he  made 
another  will  whereby  he  revoked  the  pre- 
vious will  and  codicil,  and  on  the  same 
day  he  also  made  a  "  temporary  codicil,'* 
by  which  he  provided  that  the  codicil 
for  founding  the  '*  Morley  Scholarship  *' 
should  remain  in  force  until  he  executed 
another  codicil  for  the  same  purpose. 
He  subsequently  signed  six  other  oodicil8| 


Probate. 
1880. 
Nov.  14 
Dec.  14. 
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the  ihird  of  wliich  provided  for  the 
"Morlej  Scholarship/'  but  this  codicil 
was  bj  inadvertence  not  signed  by  one  of 
the  attesting  witnesses.  Each  codicil  was 
distingoished  hj  ennmeration — that  is,  it 
oommenoed,  "  This  is  a  first  codicil  to  my 
will,"  "  This  is  a  second  codicil  to  mj 
will,"  and  so  on  thronghont  the  six ' 
codicils. 

The  executors  propounded  the  docu- 
ments, and  asked  for  probate  of  the  third 
codicil  as  incorporated  in  or  confirmed  by 
the  subsequent  codicils,  or  of  the  tempo- 
rary codicil  of  the  11th  of  December, 
1876,  and  of  the  codicil  of  the  31st  of 
August,  1872,  as  incorporated  and  con- 
firmed by  it.  All  the  residnary  legatees 
had  been  made  parties  to  the  action. 
They  appeared  but  did  not  plead. 
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In  the  goods  of  ltou  eliza 
SHfiABN  {deceased). 


Dr.  Tristram^  for  the  plaintiffs,  the  exe- 
cutors, submitted  that  the  ennmeration  of 
the  codicils  to  the  second  will  was  suffi- 
cient to  incorporate  the  third  codicil — 
Ingoldhy  v.  Ingoldby  (1),  Burton  v.  NeW' 
hery  (2).  It  was,  however,  immaterial  to 
the  parties  whether  the  codicil  was  pro- 
nounced for,  as  the  temporary  codicil  and 
the  earlier  one  which  it  revived  were  to 
the  same  effect. 

The  Psesidbnt  (Sib  James  Hannen). — 
There  being  no  opposition,  and  the  effect 
of  the  papers  being  the  same,  it  is  not 
necessary  for  the  purposes  of  the  case 
that  I  should  consider  the  matter  further. 
I  shall  act  upon  my  present  impression 
that  the  mere  enumeration  of  the  codicils 
does  not  make  the  last  executed  a  suffi- 
cient recognition  and  confirmation  of  the 
earlier  document,  which  turns  ont  not  to 
have  been  duly  executed.  The  temporary 
codicil  does  undoubtedly  keep  in  force  the 
earlier  codicil  to  the  will  of  1872,  and 
therefore  that  codicil  of  1872,  together 
with  the  temporary  codicil,  must  be  ad- 
mitted to  probate. 

Solicitor — ^Van  Sandan  &  Camniing,  agents  for 
F.  W.  Fiflher,  Doncaater,  for  all  parties. 


(1)  4  Notes  of  Oases,  493. 

(2)  45  Law  J.  Bep.  Ghanc  202 ;  Law  Bep.  1 
Gh.  D.  284. 


Will — Interlineation  after  Execution — 
Will  as  altered  approved  of  by  Testatrix 
as  "  her  last  will  and  testament  " — Inter- 
linecUions  initialed  by  Witnesses — Probaie 
of  Interlineations  refused. 

Testatrix  duly  executed  her  vnU  in  the 
presence  of  two  witnesses^  who  subscribed 
and  attested  it.  Invmediaiely  after  its  exe- 
cution  an  omission  was  discovered  in  the 
wUly  and  this  omission  was  supplied  by  an 
interlineation.  Testatrix  approved  of  the 
wiU  as  altered,  acknowledging  it  as  her 
^^last  will  and  testament ^^  and  the  wit' 
nesses  then,  in  her  presetice,  placed  their 
initials  in  the  margin  opposite  the  interlinear 
tion: — Held,  that  there  had  been  no  re-eaje- 
cution  of  the  will,  and  that  consequently  the 
interlineation  should  be  omitted  from  the 
probate. 

Lydia  Eliza  Sheam,  widow,  died  on 
the  11th  of  January,  1880.  On  the  1st  of 
December,  1879,  she  gave  verbal  instruc- 
tions for  her  will  to  one  Richard  Cooper 
Christie,  stating  that  she  wished  to  give  the 
property  of  which  she  might  be  possessed 
in  equal  shares  to  one  William  Gibbs 
(whom  by  a  previous  will  she  had  named 
universal  legatee)  and  Martha  Dowding. 
Christie  prepared  the  fresh  will,  which  re- 
voked the  previous  instrument,  and  the 
paper  was  duly  executed  by  the  testatrix 
in  his  presence  and  in  the  presence  of  one 
Gale,  who  subscribed  and  attested  it.  On 
reading  over  the  paper  Christie  discovered 
that  he  had  omitted  the  legacy  to  GKbbs, 
and  he  thereupon  interlined  the  words 
following  the  legacy  to  Martha  Dowding, 
"  The  other  half  I  bequeath  to  Mr.  Wil- 
liam Gibbs,  of  Nettleton,  Wilts."  The 
paper  was  then  read  over  anew  to  the 
testatrix,  who  approved  of  it,  and  ac- 
knowledged it  to  be  her  last  will  and 
testament,  and  thereupon  Christie  and 
Gale  placed  their  initials  in  the  margin 
of  the  paper,  opposite  the  interlineation^ 
in  her  presence.  These  were  the  fistcts 
of  the  case,  as  deposed  to  by  the  wit- 
nesses. 
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Latham,  on  behalf  of  William  Gibbs, 
moved  the  Goart  to  decree  probate  of 
the  will  with  the  interlineation.  What 
had  taken  place  in  relation  to  the  inter- 
lineation amounted  to  a  re-ezecation  of 
the  will. 

Our,  adv.  vulL 

The  President  (Sib  James  Hannen). — 
The  testatrix  died  in  January  of  this 
year,  having  made  and  duly  executed  her 
will ;  and  application  for  probate  is  made 
by  a  legatee,  to  whom  money  is  left  by 
what  appears,  on  the  &oe  of  the  will,  to 
be  an  interlineation.  The  facts,  as  they 
are  presented  to  me,  are  these  :  The  will, 
without  the  interlineation,  was  duly  exe- 
cuted by  the  testatrix,  and  attested  by 
two  witnesses.  After  that  execution  of 
the  instrument  it  was  discovered  that 
something  which  it  is  alleged  the  testa- 
trix desired  should  be  in  the  will,  had  been 
omitted,  and  thereupon  the  interlineation, 
consisting  of  these  words,  "  All  the  other 
half  I  bequeath  to  so  and  so  "  (the  appU- 
cant),  were  introduced.  The  testatrix 
expressed  her  approval  of  it,  and  it  is  con. 
tended  that  what  she  said  was  an  acknow- 
ledgment of  her  mark  as  a  re-execution 
of  the  will  in  its  altered  form.  But  the 
witnesses  did  not  re-attest  her  signature. 
All  that  they  did  was  to  place  their 
initials  before  the  alteration.  I  come  to 
the  conclusion  that  the  interlineation 
must  be  omitted,  and,  consequently,  that 
the  application  for  probate  of  the  will 
with  the  interlineation  must  be  rejected. 
I  have  already  observed  that  what  the 
testatrix  did  was  to  execute  a  will, 
which  is  different  to  that  which  is  now 
presented  for  proof.  That  execotion  was 
attested  by  the  witnesses,  and  so  a 
complete  testamentary  instrument  was 
brought  into  existence.  Without  pro- 
fessing any  opinion  as  to  whether  the 
acknowledgment  of  the  alteration  was 
sufficient,  at  any  rate  it  has  never  been 
attested  by  the  witnesses.  All  that  they 
have  done  was  done  with  another  purpose, 
namely,  to  signify  that  the  alteration  was 
made  m  their  presence.  At  the  time  this 
matter  was  first  before  me  I  expressed 
my  doubt  on  the  subject,  but  I  was  not 
referred  to  any  authority.  Since  then  I 
have  been  referred  to  an  authority,  whicli 


appears  to  be  in  exact  accordance  with 
this  case.  It  is  the  case  of  In  the  goods 
of  Elizabeth  Woods  Martin  (1),  which  was 
decided  by  Sir  Herbert  Jenner  Fust.  In 
that  ceu9e  interlineations  were  made  in 
the  will,  as  the  attesting  witnesses  de- 
.  posed,  after  the  first,  but  prior  to  a  second 
execution  by  the  testatrix,  when  she 
acknowledged  her  signature  in  their 
presence,  and  they  attested  such  second 
execution  by  placing  their  names  in  the 
margin  opposite  to  the  alterations ;  and 
Sir  Herbert  Jenner  Fust  said,  *'The 
signatures  of  the  attesting  witnesses 
alone  appear  in  the  margin  near  to  the 
alterations.  All  the  information  respect- 
ing  such  alterations  is  contained  in  the 
affidavit  of  the  attesting  witnesses,  wherein 
they  say  Hhey  duly  attested  the  said 
last-mentioned  execution  of  the  said  will 
by  signing  their  respective  initials  oppo- 
site and  against  the  said  respective  re- 
cited alterations.'  There  is  no  evidence 
that  they  subscribed  the  second  execution 
of  the  will,  though  they  may  have  in- 
tended to  do  so ;  as  the  instrument  ap- 
pears on  the  face  of  it  they  attested  the 
alterations  only.  I  am  of  opinion  I  must 
reject  the  motion  so  far  as  it  relates  to 
the  re-execution,  and  grant  probate  of  the 
will  as  it  originally  stood."  My  decision 
proceeds  on  this  ground,  that  when  a 
second  execution  is  alleged  to  have  taken 
place  .that  second  execution  must  have 
been  attested  by  the  witnesses.  In 
this  case  there  has  been  no  attestation  by 
the  witnesses.  The  application  must  be 
rejected. 


Solicitors —Wood,  Latham  &  Bi^,   agmts  for 
W.  &  F.  Awdiy  &  Clarka,  Chippenham. 


(1)  Bob.  EocL  Bepb  712. 
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DiTOBCl.    1 
1880.        I   HABYBT  (otherwise  farnis) 

Deo.  14,  17,  f  V.  FABNIE.* 

20.        J 

Marriage  in  England  between  a  Domi' 
eHed  Se^hman  cmcL  Englishwoman  — 
Marriage  dissolved  by  Decree  of  Scotch 
Oourt  for  the  Husband's  AduUery  only — 
Validity  of  Decree. 

A  domiciled  Scotchman  married  an  En- 
gUshwaman  in  England  in  1861.  After 
the  marriage  he  returned  to  Scotland  with 
his  wife^  a/nd  remained  there  domiciled 
tiU  1863,  when  the  marriage  was^  upon 
the  peiition  of  the  wife^  dissolved  by  a 
deeree  of  ihe  Scotch  Oourt,  by  reason  of 
the  husband's  adultery,  not  coupled  vrith 
erueUy: — ^Held  (affirming  the  decision  of  the 
Prbsidint),  ihai  the  decree  was  valid  and 
himding  on  the  Courts  of  this  country,  oZ- 
though  at  the  time  of  the  marriage  the  lady 
was  an  Englishwoman,  and  the  decree  had 
been  granted  upon  a  ground  which  would 
flat  have  jusUfied  a  divorce  in  England, 

The  bona  fide  domicile  of  the  husband, 
which  upon  the  marriage  becomes  also  that  of 
the  wife,  is  the  test  for  determining  by  what 
law  all  tJie  ineidents  of  the  status  of  the 
parties  to  the  marriage  contract  are  to  be 
governed.  The  lex  loci  contractus  governs 
the  forms  and  solemnities  by  which  the 
marriage  is  celebrated. 

Divorce  is  an  incident  of  the  stattu  to  be 
disposed  of  by  the  law  of  ihe  domicile  of  the 
parties. 

Whether  an  English  husband  can,  by 
going  to  a  foreign  country  where  marriages 
are  dissoluble  at  pleajsure,  for  the  purpose 
of  acquiri^ig  a  domicile  there,  obtain  a 
valid  and  effectual  divorce,  qiudre. 

LoUey's  Case  (Buss.  &  E.  237 ;  2  Gl. 
&  F.  567)  distinguished. 

McCarthy  v.  De  Gaix  (2  Boss.  &  M. 
614;  2  CL  &  F.  568)  cammmted  on  and 
eagplained. 

This  was  an  appeal  from  a  decision  of 
Sir  J.  Hannen. 

The  case  is  reported  49  Law  J.  Bep. 
P.,  D.  &  A.  33. 

•  Qfram  James,  L.  J. ;  Cotton,  L.  J. ;  and  Lush, 
IftJ. 

Vol.  60.— p.,  D.  &  A. 


The  respondent,  a  domiciled  Scotch- 
man, married  in  England  an  English- 
woman, on  the  13th  of  Angost,  1861. 
After  their  marriage  he  returned  to 
Scotland  with  his  wife,  and  remained 
domiciled  there  until  after  1863,  when 
his  wife  obtained  from  the  Scotch  Court 
at  her  instance  a  decree  for  dissolution  of 
the  marriage,  by  reason  of  the  husband's 
adultery  only.  On  the  31st  of  March, 
1865,  lus  former  wife  being  still  alive,  he 
married  in  England  the  present  peti- 
tioner. 

The  petition  was  presented  for  a  decla- 
ration of  nullity  of  the  second  marriage, 
on  the  crround  that  there  was  no  viUid 
decree  of  divorce. 

The  President  held  that  the  decree  of 
the  Scotch  Court  was  valid  not  only  in 
Scotland,  but  also  in  England,  and  dis- 
missed the  petition. 

The  petitioner  appealed. 

FooJes  and  Benjamin  (Horace  Dauey 
and  W.  0,  Foohs  with  him),  for  the  ap- 
pellant.— First,  a  marriage  solemnised  in 
England  between  a  domiciled  English 
subject  and  a  domiciled  Scotch  subject 
of  Her  Majesty  is  an  "  English  mar- 
riage ; "  secondly,  such  a  marriage  is  in- 
dissoluble  by  the  Court  of  Scotland,  even 
when  both  parties  are  domiciled  in  Scot- 
land, except  upon  grounds  which  would 
justify  such  a  dissolution  of  English  law; 
thirdly,  a  decree  of  the  Scotch  Courts 
even  if  valid  within  the  territorial  juris- 
diction, has  no  extra-territorial  effect, 
and  is  invalid  in  England,  as  contrary  to 
the  policy  of  the  English  law  as  regards 
matrimonial  relations;  fourthly,  as  an 
almost  universal  rule,  stalus,  so  far  as  re- 
lates to  the  marriage  contract,  is  governed, 
not  by  the  law  of  the  domicile,  but  of  the 
place  where  the  marriage  is  contracted. 

This  marriage  between  a  domiciled 
Scotchman  and  an  English  lady,^so- 
lemnised  in  England,  according  to  the 
forms  and  ceremonies  required  by  the 
English  law  to  make  it  valid,  is  an 
<' English  marriage."  The  expressions 
*'  marriage  solemnised  in  England "  and 
**  English  marriage"  are  convertible  terms 
— see  McCarthy  v.  De  Oaia  (1),  where 

(1)  2  Ross.  &  M  614 ;  2CL&R668. 
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Lord  Brougham  so  translates  the  expres- 
sion "English  marriage,"  nsed  by  the 
Judges  in  Lolley*8  Oase  (2) ;  and  see 
Tovey  v.  Lindsay  (S) ;  and  that  the  fact 
of  the  husband  being  a  domiciled  Scotch- 
man did  not  necessarily  make  it  a  Scotch 
marriage  is  shewn  by  the  observations 
made  by  Lord  Colonsay  in  Shaw  v.  Oould 
(4),  where  he  is  referring  to  the  marriage 
in  Warrender  v.  Warrender  (5)  ;  and  the 
observations  of  Lord  Westbury  in  the 
same  case  (pp.  86,  87). 

This  being,  then,  an  English  marriage, 
Lolley*8  Oa^e  (2)  shews  that  it  is  indis- 
soluble by  the  Scotch  Court.  That  case, 
although  it  has  often  been  attacked,  is 
still  law,  and  recognised  as  binding — 
McOarthy  v.  De  Oaix  (1),  Tovey  v.  Lind' 
say  (3),  Dolphin  v.  Bobina  (6),  Shaw  v. 
The  Attomey-Oeneral  (7)  ;  and  whether 
the  resolution  in  that  oase  be  adopted  for 
its  wider  proposition — that  is,  that  no 
foreign  Court  can  dissolve  an  English 
marriage — or  with  the  superadded  quali- 
fication, unless  upon  grounds  which  by 
English  law  would  justify  a  divorce,  it 
governs  the  present  case,  as  the  divorce 
was  upon  the  ground  of  the  adultery  of 
the  husband,  not  coupled  with  cruelty. 

The  case  of  McOarthy  y.  De  Oaix  (1) 
is  a  distinct  authority  in  favour  of  the 
appellant,  in  which  Lord  Brougham,  re- 
lying upon  Lolley*8  Oase  (2),  held  that 
a  divorce  granted  by  decree  of  a  Court  in 
Denmark  of  a  marriage  in  England  be- 
tween a  domiciled  Dane  and  an  English 
lady  had  no  effect  in  England,  whatever 
might  be  its  validity  in  Denmark  (8). 

It  is  sought  to  get  rid  of  the  effect  of 
that  case  by  some  observations  of  Lord 
St.  Leonards  in  Geils  v.  Oeils  (9),  where 

(2)  R1188.  &  B.  237  :  2  CI.  &  F.  567. 
(8)  1  Dow,  117,124. 

(4)  37  Law  J.  Rep.  Chanc.  433 ;  Law  Rep.  3 
E.  &  1.  55,  94. 

(5)  2  CI.  &;  F.  488. 

(6)  7  HJi.  Cas.  390 ;  29  Law  J.  Rep.  Prob.  & 
M.11. 

(7)  39  Law  J.  Rep.  Prob.  &  M.  81 ;  Law  Rep. 
2  P.  &  D.  166. 

(8)  Ths  record  in  this  case  was  produced  in 
Court  and  innpected  by  the  Judges,  who  on  such 
inspection  were  of  opinion  that  the  question  as  to 
the  validity  of  the  divorce  was  not  raised  in  any 
way  by  the  pleadings  or  upon  the  evidence. 

(9)  1  Maeq.  H.L.  256. 


he  says  that  he  does  not  remember 
the  effect  of  the  divorce  being  argued. 
But  it  appears  from  the  judgment  of  Lord 
Brougham  that  there  had  been  an  elabo- 
rate  argument  with  reference  to  LoUey's 
Oase  (2)  before  Lord  Eldon,  all  of  whose 
notes  were  then  before  Lord  Brougham ; 
and  even  if  the  point  was  not  argued 
before  Lord  Brougham,  the  reason  was 
that  he  was  satisfied  without  argument ; 
and  Lord  Brougham  speaks  of  there 
having  been  there  a  valid  decree  of  di- 
vorce. The  resolution  in  LoUey's  Oase  (2), 
as  representing  the  unanimous  decision 
of  all  the  common  law  Judges,  must  be 
treated  in  the  same  way  as  the  resolu- 
tions of  the  Judges  in  the  time  of  Lord 
Coke,  as  laying  down  the  general  prin- 
ciples of  law  upon  the  subject,  of  univer- 
sal application,  and  they  must  not  be 
restricted  merely  to  the  particular  cir- 
cumstances of  the  case  then  under  ez- 
amination. 

The  result  is,  that,  although  a  Court  of 
a  foreign  country  may  have  jurisdiction 
to  carry  out  the  laws  of  that  country 
which  govern  the  matrimonial  relations 
there,  it  cannot  pronounce  a  decree  ac- 
cording to  its  own  laws  dissolving  an 
English  marriage  unless  (and  this  is  a  mo- 
dification, we  admit)  the  then  domicile  of 
the  parties  be  in  the  country  which  grants 
the  divorce,  and  then  the  cuvoroe  may  be 
valid  everywhere,  if  granted  upon  a 
ground  recognised  by  the  law  of  England 
as  justifying  a  divorce. 

The  wife  having  by  her  marriage  at- 
tained a  Scotch  domicile,  if  she  had  ob- 
tained from  the  Scotch  Court  a  divoroe 
for  her  husband's  adultery  coupled  with 
cruelty,  the  Scotch  Court  in  decreeing 
a  divorce  would  have  been  enforcing  the 
law  of  England — ^the  lex  loci  contraohu — 
and  we  admit  that  the  divorce  then 
would  have  been  effectual  everywhere. 

Warrender  v.  Warrender  (5)  is  not 
against  us.  That  case  only  decided  that 
a  dissolution  by  a  decree  of  the  Scotch 
Court  of  a  marriage  between  a  domiciled 
Scotchman  and  an  English  lady  was  bind- 
ing in  Scotland,  which  we  do  not  dispute. 
The  Lords,  in  giving  their  opinions  in 
that  case,  ezpreiasly  so  limit  the  effect 
of  their  decision  by  repeating  that  thej 
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were  sitting  as  a  Scotch  Conrt  of  Appeal 
upon  a  Scotch  question. 

That  case  was  followed  by  QeiU  ▼.  Oetk 
(9),  where  the  Court  only  held  that,  the 
marriage  being  a  Scotch  marriage,  the 
Courts  in  Scotland  had  jnrisdiction  in 
Scotland  for  Scotch  purposes ;  but  what 
the  effect  would  be  in  England  was  an- 
other question  which  was  not  decided. 

The  case  of  Maghee  y.  M'AlUster  (10)  is 
not  really  against  us,  for  it  proceeded  on 
a  mistake ;  and  it  is  worth  notice  that, 
although  it  was  decided  in  1853,  no  re- 
ference was  made  to  it  in  any  of  the  sub- 
sequent cases  of  Dolphin  y.  Bohins  (6), 
PiH  y.  PiU  (11)  or  8haw  y.  Gould  (4) 
in  the  House  of  Lords,  or  in  the  case 
of  Shaw  T.  The  AUomey-Oeneral  (7). 
That  case  depends  on  Warrender  y.  TPar- 
render  (5)  and  Oeih  y.  OeUs  (9);  and 
the  Lord  Chancellor  says  that  he  was 
bound  by  those  cases  and  the  judgment 
of  Dr.  Lushington  in  Oainoay  y.  Beazley 
(12)  and  the  case  of  Muwro  y.  Manro  (13) 
to  toeat  the  marriage  in  that  case — that 
is,  a  marriage  in  England  between  a 
domicOed  Scotchman  and  an  Irishwoman 
— as  a  Scotch  marriage. 

But  the  cases  do  not  warrant  that  con- 
clusion. All  that  Munro  y.  Mwnro  (13) 
decides  is,  that,  by  the  law  of  Scotland, 
the  subseouent  marriage  of  parents  le- 
gitimises tneir  offspring  bom  before  mar- 
riage, and  that  a  son  bom  before  marriage 
was  capable  of  succeeding  as  heir-at-law 
to  estAtes  in  Scotland;  that  the  subse- 
quent marriage,  although  it  took  place 
in  England,  had  the  effect  of  legitimising 
the  children  for  the  purpose  of  inheriting 
estates  in  Scotland ;  and  Lord  Cotienham 
in  that  case  (p.  875)  giyes  his  yiew  of 
the  decision  in  Warremder  y.  Wctrrender 
(5),  that,  for  ciyil  purposes  in  Scotland, 
a  marriage  in  England  of  a  domiciled 
Scotchman  was  to  be  considered  a  Scotch 
marriage. 

Diyoroe  or  no  diyorce  is  not  an  inci- 
dent or  a  term  of  the  marriage  contract. 
An  English  marriage  is  in  its  terms  some- 
thing indissoluble,  but  the  law  says  that 

(10)  3  Ir.  Ch.  Rep.  604. 

(11)  4  Macq.  Se.  Ap.  627. 

(12)  8  Hag.  Ec  689. 
(18)  7  CL  ^  F.  842. 
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for  certain  specified  causes  the  Courts 
may  put  an  end  to  the  contract. 

The  question  is  one  of  stattLs.  The  law 
of  England  establishes  the  staMts  of  an 
Englishwoman  who  marries  in  England, 
whether  she  marries  a  foreigner  or  not ; 
that  is  the  stattis  of  a  wife — a  statiM  not 
dissoluble  except  for  special  reasons ; 
and  any  attempt  by  the  husband  alone, 
or  by  mutual  agreement  between  the 
parties,  to  change  that  staUu  by  going 
elsewhere  is  of  no  effect.  That  Haiua 
is  fixed  by  the  lex  loci  contractus;  the 
wife  in  this  case,  though  she  acquired  a 
Scotch  domicile  after  the  marriage,  had 
an  English  domicile  when  she  contracted 
the  marriage,  and  Lord  Bedesdale  in  Tovey 
y.  Lindsay  (3)  says  that  it  could  not  be 
just  that  one  party  should  be  able  at  his 
option  to  dissolye  a  contract  by  a  law  dif  . 
ferent  from  that  under  which  it  was 
formed,  and  by  which  the  other  party 
understood  it  to  be  goyemed  ;  and  in 
Niboyet  y.  Nihoyet  (14)  the  (Dourt  would 
not  allow  the  husband  to  change  his 
wife's  rights  by  altering  his  domicile. 
(See  obseryations  of  James,  L.J.,  in  that 
case.)  In  Shaw  y.  Qould  (4)  it  was  held 
that  though  by  Scotch  law  the  parties  had, 
by  a  residence  of  forty  days,  acquired  a 
domicUium  fori^  there  might  be  a  diyorce 
good  in  Scotland  but  not  in  England, 
and  that  the  English  Courts  were  not 
bound  by  any  comity  of  nations  to  hold 
that  the  Scotch  decree  had  changed  the 
staifus  of  the  English  wife,  that  change  of 
status  being  to  the  prejudice  of  English 
policy  (15). 

The  foreigner  who  comes  to  England 
and  marries  an  English  wife,  according 
to  the  law  of  England,  thereby  agrees, 
as  far  as  in  him  lies,  that  the  st<Uus  of 
the  wife  shall  be  that  of  an  English  wife, 
and  he  must  be  assumed  to  come  with 
the  intention  of  submitting  to  the  law 
of  this  country   when  he  marries ;   and 

(14)  48  Law  J.  Rep.  P.,  D.  &  A.  1 ;  Law  Rep.  4 
P.  D.  1. 

(15)  Hnberiu.  De  Confl,  Leg.  lib.  1,  tit.  3, 
8.  2  :  "  Reetores  imperiorum  id  comiter  agunt  at 
jura  cnjusque  popoli  intra  terminos  ejus  exercita 
teneant  nbique  snain  Tim  quateDus  nmil  potestati 
ant  juri  alterixiB  imperantis  ejusqne  dTium  prae- 
jndicetar." 
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while  he  is  here  the  atahu  of  the  wife  is 
fixed  (16). 

[Lush,  L.  J.,  referred  to  the  Naturalisa- 
tion  Act  of  1870.] 

That  was  an  enactment  passed  exda- 
eively  for  political  purposes,  to  prevent 
conflicts  between  this  and  other  ooontries 
claiming  the  allegiance  of  the  same  per- 
sons. It  was  to  enable  persons  extiere 
patriam^  where,  but  for  it,  a  naturalised 
person  might  be  driven  to  commit  treason 
against  the  country  of  his  origin  or 
adoption. 

If  a  domiciled  Englishwoman  were  to 
go  to  Scotland  to  be  married  to  a  Scotch- 
man, then  it  may  be  that  she  has  thereby 
consented  to  submit  herself  to  ScotcSh 
law,  but  it  cannot  be  the  law  that  a 
foreigner  should  have  it  in  his  power  to 
take  her  to  another  country,  whither  she 
is  bound  to  follow  him,  and  where  mar- 
riage can  be  dissolved — even  for  mere  in- 
compatibility  of  temper,  as  in  Prussia — 
and  where  she  may  be  subjected  to  a  law  of 
which  she  was  wholly  ignorant,  and  by 
which  she  had  no  intention  of  being  go- 
verned when  she  married.  We  submit  that 
domicile  cannot  settle  the  question.  How 
can  the  Courts  of  Ehigland  recognise  the 
decree  of  a  foreign  Court  dissolving  a 
marriage  contracted  and  solemnised  in 
England,  when  supposing  application 
for  a  divorce  had  been  made  to  the  Eng- 
lish Court,  that  Court  would  have  refused 
the  application.  For  these  reasons  we 
submit  that  the  divorce  granted  by  the 
Scotch  Court  was  void,  at  all  events  in 
England,  and  that  the  former  marriage 
still  subsisting,  the  petitioner  is  entitled 
to  the  relief  sought. 

Dr,  Beans  and  Winch^  for  the  respon- 
dent.— The  cases  which  have  been  cited 
resolve  themselves  into  two  classes — 
one  extensive,  beginning  with  LoUey's 
Oase  (2),  and  the  other  small,  beginning 
with  Warrender  v.  Warre/nder  (6).  The 
former  class  is  one  in  which  parties  bona 
fide  domiciled  in  England  and  married  in 
England,  go  to  Scotland  for  the  express 
purpose  of  committing  a  fraud  upon  or 

(16)  Bodenbazg.  De  jure  quod  oritur  e  statu- 
tomm  diyersitate.  Appeiided  to  Boollenoifl,  Traiti 
de  la  PerttmntUiiif  vol.  2. 


evading  the  law  of  England,  for  the  pur* 
pose  of  getting  a  benefit  from  a  collusive 
domicile  as  distinguished  from  a  bona  fide 
domicile. 

Lolley'a  Oase  (2)  is  not  really  applicable 
to  the  present  case,  as  pointed  out  by 
Lord  Brougham  in  Warrender  v.  TPor- 
render  (5)  (p.  541).  The  parties  were  not 
only  married  but  really  domiciled  in  Eng- 
land, and  had  resorted  to  Scotland  for 
the  manifest  purpose  of  obtaining  a  tem- 
porary and  fictitious  residence  there,  to 
give  the  Scotch  Courts  jurisdiction  over 
Qiem.  It  was  nothing  but  a  fiotitioua 
domicile.  But  this  case  is  really  disposed 
of  by  the  cases  of  the  other  class. 

It  is  true  that  Warrender  v.  TPJwv 
render  (5)  and  OeiU  v.  OeUe  (9)  both 
came  on  appeal  from  Scotland,  but  the 
decisions  are  good  upon  general  principles ; 
and  if  we  find  that  the  lex  loei  is  but  an 
incident,  and  all  the  rights,  duties  and 
obligations  flowing  from  the  contract  are 
to  be  governed  by  the  law  of  the  bona 
fide  domicile,  then  those  cases  which  were 
decided  on  general  principles  become  at 
once  applicable  to  the  present  case. 

The  domicile  here  of  the  husband  was 
clearly  Scotch,  which  frees  this  case  from 
a  difficulty  which  might  have  been  felt 
more  in  the  two  other  cases;  and  Lord 
Brougham  in  Wa/rrender  v.  Warrender  (5) 
says,  '^  In  every  view  of  the  question  that 
can  be  taken  we  are  bound  to  regard  Ladv 
Warrender's  domicile  as  identical  with 
her  husband's,  and  thus  the  case  becomes 
divested  of  all  special  circumstances,  and 
is  that  of  a  marriage  had  in  England  be- 
tween a  domiciled  Scotchman  and  an 
Englishwoman,  sought  to  be  dissolved 
by  reason  of  the  wife's  adultery,  through 
a  suit  in  the  Courts  in  Scotland,  the  re- 
sidence or  domicile  of  the  husband  being 
bona  fide  Scotch  "  (p.  528).  And  he  farther 
says,  that  their  determination  upon  the 
question  of  domicile  makes  the  forum 
originie  of  the  wife  quite  immaterial. 
These  remarks  displace  a  great  deal  of 
the  arguments  on  the  other  side  as  to 
the  &ct  of  the  lady  being  originally  an 
Englishwoman. 

It  is  quite  true  that  the  Iod  loei  eon- 
iraciue  is  the  law  which  decides  on  the 
validity  or  invalidity  of  personal   con* 
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tracts,  and  whioli  goveniB  the  questaon  of 
jtohtf — ^thftfc  is,  if  persons,  foreigners  and 
English,  many  here,  they  mnst,  to  make 
the  marriage  binding,  marry  in  one  of 
the  forms  required  by  onr  law  for  that 
porpose. 

Bat  questions  of  enforcing  a  contract, 
or  granting  redress  to  one  party  for  a 
breach  of  its  obligations  by  the  other, 
are  to  be  decided  by  the  law  of  the 
country  which  the  parties  had  in  view 
with  reference  to  its  fulfilment-— see 
BderUm  v.  Bderton  (17),  Huber.  de  Gonfl. 
(15),  Bland  y.  Bobinaon  (18),  Don  y.  Lipp- 
man  (19). 

Now  the  judgment  in  Warrender  y. 
Warrender  (5)  is  to  this  effect — that  by 
a  marriage  with  a  bona  fide  domiciled 
Scotchman,  the  woman  becomes  a  Scotch 
wife,  and  therefore  subject  to  Scotch  law. 

It  is  clear  from  the  case  of  Munro  y. 
Mwiro  (13),  that  the  question  of  domicile 
is  the  real  point  to  be  considered,  and  all 
the  difficult  questions,  if  referred  to 
domicile,  can  be  easily  solved  (20).  That 
distinguishes  this  case  from  Boss  y.  Boss 
(21),  where  the  parties  were  domiciled 
in  England.  That  was  the  ratio  deci- 
dmuU,  The  domicile  was  English,  there- 
fore the  Scotch  law  did  not  apply.  In 
Munro  y.  Munro  (13)  the  domicile  was 
Scotch,  and  consequently  the  Scotch  law 
prevailed,  and  that  was  the  reason  why 
Tovey  y.  Lindsay  (3)  was  remitted.  Lord 
Eldon  being  of  opinion  that  the  domicile 
of  the  husband  was  English. 

Lord  Gottenham  in  Muwro  v.  Munro  (13) 
(at  p.  875)  says  that  in  Warrender  v.  War^ 
render  (5)  it  was  correctly  assumed  that 
for  civil  purposes  in  Scotland  a  marriage 
in  England  of  a  domiciled  Scotchman  was 
to  be  considered  a  Scotch  marriage.  It  is 
now  held  that  diyorce  is  a  civil  proceeding. 
So  in  Shaw  y.  Qould  (4)  (at  p.  76),  Lord 
Chelmsford  distingnishes  both  LoUey*s 
Case  (2)  and  Warrender  y,  Warrender  (5), 
the  latter  of  which  cases  he  said  was  a 
direct  authority  in  support  of  the  exercise 
of  such  a  jurisdiction  (as  in  the  present 
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case)  by  the  Scotch  Coart;  and  the  ground 
of  that  decision  was  the  Scotch  domicile 
of  the  husband,  not  at  the  time  of  the 
marriage,  but  at  the  time  of  the  action 
against  his  wife,  "which  attracted  her 
domicile  and  brought  her  constructively 
within  the  jurisdiction ; "  and  the  vfite 
having  once  acquired  the  Scotc*h  domicile 
of  her  husband,  she  became  to  all  intents 
and  purposes  subject  to  and  entitled  to 
the  benefit  of  the  laws  and  institutions  of 
Scotland.  The  cases  of  Skato  v.  The 
Attorney- General  (7),  Dolphin  v.  Bobins 
(6),  Pitt  y.  Pitt  (11),  were  all  cases  of 
"  fictitious  domicile."  Birtwhistle  v.  Var^ 
dill  (22)  has  no  bearing  on  this :  it  was 
a  case  turning  on  the  statute  of  Merton, 
and  deciding  that  a  child  legitimised 
by  the  subsequent  marriage  of  his 
parents  could  not  succeed  as  heir  to  real 
estate  in  England;  and  Dr.  Lushington 
in  Oomoay  v.  Beazley  (12)  took  the  same 
view  of  Lolley*s  Oase  (2),  that  he  resorted 
to  Scotland  for  the  express  purpose  of 
obtaining  a  divorce. 

Maghee  v.  McAllister  (10)  is  on  all  fours 
with  this  case  and  conclusive;  and  the 
observations  of  Brett,  L.J.,  in  Nihoyet  v. 
Niboyet  (14)  are  in  our  favour. 

The  cases  of  Mettee  v.  Mettee  (23), 
Manning  v.  Manning  (24),  Shedden  v. 
Patrick  (25),  Morda^j/ni  v.  Moncrieffe  (26), 
Yelverton  v.  Teheiion  (27)  were  referred 
to  and  commented  on. 

Mr,  Fooks,  in  reply. — The  cases  of 
Bottomayer  v.  De  Barros  (28)  and  Svnumin 
v.  Maliac  (29),  in  which  the  English 
Court  dissolved  marriages  contracted  here 
between  domiciled  foreigners,  shew  that 
it  is  not  the  law  of  the  domicile  but  the 
law  of  the  place  of  contract  that  is  to  be 
taken  into  consideration. 


(17)  2  H.  Black.  145. 

(18)  1  W.  Black.  258. 

(19)  5  CL  &  F.  1. 

(20)  Stoiy.  Confl,  of  Laws,  c.  5,  8.  110. 

(21)  4  Wilson^  Shaw,  289. 


V  CI.  &  F.  895. 

(23)  1  Sw.  &  Tr.  416 ;  28  Law  J.  B«p.  Prob.  & 
M.  117. 

(24)  40  Law  J.  Rep.  Prob.&  M.  18 ;  Iaw  Hep. 

2  P.  &  D.  223. 

(25)  2  8w.  &Tr.  170. 

(26)  43  Law  J.  Bep.   Frob.  &  M.  49 ;  Lav 
Rep.  2  Sc.  &  Div.  App.  374. 

(27)  1  Sw.  &  Tp.  574. 

(28)  49  Law  J.  Rep.  P.,  D.  &;  A.  1 ;  Law  Rep. 

3  P.  D.  1. 

(29)  2  Sw.  &  Tr.  67;  29  Law  J.  Rep.  Pkob.  & 
M.  97.  • 
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If  the  law  of  the  domicile  of  the  hus- 
band is  the  governing  law,  what  would 
be  the  result  in  the  case  where  the  coun- 
try of  the  domicile  recognises  polygamy 
as  lawful  P 

He  also  referred  to  Oollis  v.  Hector 
(30),  In  re  OoodmarCs  Trusts  (31),  Huber. 
(15)  and  Story  (20).  Divorce  is  part  of 
the  jfi8  jniblicum  of  the  country,  and  the 
jus  publicum  of  this  country  does  not 
yield  to  the  jus  publicum  of  another 
country  in  the  case  of  a  marriage  solem- 
nised here. 

Jambs,  L.  J. — In  this  case  I  am  myself 
unable  to  entertain  any  doubt  whatever 
as  to  the  correctness  of  the  decision  of 
the  learned  President  of  the  Probate  Di- 
vision. 

The  question  is,  whether  a  decree  by  a 
Scotch  Court,  between  Scotch  parties, 
has  the  effect  of  dissolving  a  marriage 
which  has  been  contracted  between  these 
parties. 

It  is  said  that  the  decree  has  no  opera- 
tion and  ought  not  to  be  recognised  in 
England  because  the  marriage  was  solem- 
nised in  England,  and  because  in  Lolley's 
Oase  (2)  it  was  held,  according  to  one 
report,  that  an  English  marriage  could 
not  be  dissolved  by  a  Scotch  Court,  or 
any  foreign  Court,  except  for  reasons  for 
which  it  would  have  been  capable  of 
being  dissolved  in  England ;  and,  accord- 
ing to  another  report,  that  the  words 
'*  English  marriage  "  have  been  construed 
by  somebody,  nobody  knows  when  or 
how,  into  a  ''marriage  solemnised  in 
England."  Now  we  know  very  little  of 
Lolley^s  Oase  (2)  except  the  facts  which 
the  reporter  stated  in  Bussell  &  Byan 
and  the  decision.  Of  course  every  judg- 
ment in  any  Court  must  be  construed 
with  reference  to  the  facts  that  were  be- 
fore the  Court  for  determination.  At  the 
time  when  the  judgment  in  Lolley*s  Case 
(2)  was  given  by  the  learned  Judges,  who 
were  consulted  rather  than  sitting  as  a 

(30)  44  Law  J.  Bep.  Chanc.  267 ;  Law  Bep.  19 
£q.  334. 

(81)  49  Law  J.  Rep.  Ohanc  805 ;  Law  Bep.  14 
Gh.  D.  619.  The  judgment  was  revemed  on  ap- 
peal, April  18, 1881  (Law  Journal  Notes  of  Gases, 
vol.  16,  p/58). 


tribunal  of  appeal,  whatever  may  have 
been  the  habit  of  Judges  in  the  time  of 
Lord  Coke  of  laying  down  abstract  g^ 
neral  propositions  going  far  beyond  tiie 
necessities  of  the  particular  oase  or  cases 
before  them — whatever  may  have  been  the 
habit  of  former  Judges- in  that  respect — it 
certainly  was  not  in  the  year  when  LoUey^s 
Case  (2)  was  decided,  any  more  than  it 
is  the  habit  of  Judges  now,  to  expreiia 
general  propositions  or  articles  of  a  code 
beyond  what  was  required  by  the  par- 
ticular circumstances  of  the  case. 

The  particular  oiroumstances  of  that 
case  were  a  marriage  between  English 
persons;  that  is  to  say,  a  marriage  in 
England  between  persons  domiciled  in 
England,  and  an  appeal  to  a  Scotch  Court 
by  one  of  those  persons  as  against  the 
other  during  a  temporary  residence  in 
Scotland,  it  being  beyond  all  question 
that  they  were  neither  of  them  domiciled 
in  Scotland  at  the  time.  And  it  was  held 
in  that  case  that  the  decision  of  a  Scotch 
Court  affecting  the  status  of  English 
domiciled  persons,  domiciled  in  England 
at  the  time  the  status  was  originally  con- 
stituted, and  domiciled  in  England  at  the 
time  when  the  status  was  songht  to  be 
removed,  was  invalid  ;  that,  according  to 
English  notions  of  law,  the  Scotch  Court 
ought  not  to  entertain  a  suit  affecting  the 
status  of  English  people.  That  clearly 
was  the  whole  of  the  decision.  That 
decision  has  to  that  extent  been  admitted 
to  have  been  good  law.  I  do  not  think 
it  has  ever  been  questioned,  and  I  do  not 
feel  myself  disposed  to  say  that  that  case 
is  capable  of  being  questioned.  But  the 
application  of  that  case  to  the  circum- 
stances of  the  present  has  certainly  been 
very  much  questioned,  and  questioned  by 
the  very  highest  authorities.  It  \b  im- 
possible to  read  the  judgment  of  Dr. 
Lushington  in  the  case  of  Oonway  v. 
BeazHey  (12)  without  seeing  that  he  did 
not  consider  that  that  case  established 
any  such  universal  rule,  that  he  did  not 
consider  it  was  binding  upon  him  or  upon 
any  Court  in  this  country  beyond  the 
actual  fects  of  that  case ;  that  is  to  say, 
that  it  was  to  be  confined  to  a  case  where 
there  was  a  "  fictitious  '*  domicile,  as  Dr. 
Deane  called  it^  or  i^]|domioile  where  there 
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wu  no  domicile  really  attached  to  it, 
where  there  was  merelj  a  temporary 
resideiiee  in  the  coantry,  the  Courts  of 
which  were  appealed  to. 

Bnt,  more  than  that,  we  have  the  ex- 
pressions of  many  learned  Lords,  evidently 
expressing  exactly  the  same  yiew  of  that 
case,  that  it  was  to  be  considered  as 
applying  only  to  the  circamstances  of 
that  case.  And  then  we  have  the  express 
authority  of  the  Lord  Chancellor  of  Ire- 
land (Lord  Blackbnrne)  in  a  case  exactly 
apphcable  to  the  facts  before  the  Court^ 
the  yery  point  being  raised,  with  the  sole 
distinction  that  you  must  substitute  Eng- 
land for  Lieland  and  substitute  the  Irish 
Court  for  the  English  Court  as  the  place 
in  which  the  question  came  to  be  decided. 

Well,  then,  under  those  circumstances 
there  is  no  authority,  although  at  first  I 
was  pressed  with  this,  that  there  was  an 
English  authority  following  Lolley*8  Case 
(2)  in  the  case  otMcOarihy  v.  Be  Oaix  (1). 
That  is  the  case  before  Lord  Brougham ; 
and  the  question  arises  for  considera- 
tion to  what  extent  one  is  bound  by 
the  decision  of  the  Lord  Chancellor, 
flitting  in  a  Court  of  equity  upon  a  ques- 
tion of  law  in  the  Probate  and  Divorce 
Court,  whether  that  would  be  a  binding 
authority ;  but  upon  a  careful  investiga- 
tion of  the  fiicts  of  that  case,  however  the 
point  arose  in  Lord  Brougham's  mind  and 
found  its  way  into  his  judgment,  that 
case  really  was  not  and  could  not  have 
been  any  authority  upon  the  question  be- 
fore us,  because  the  point  was  neither 
raised  in  the  pleadings  nor  was  it  sustained 
by  evidence  capable  of  being  made  the 
subject  of  available  argument  for  that 
purpose.  He  seems  to  have  taken  it  him- 
self and  evolved  the  whole  thing  from 
some  passages  in  a  letter  as  to  the  man 
beinff  a  naturalised  Dane.  But,  indepen- 
dently of  that,  as  to  the  fact  upon  which 
80  much  reliance  was  placed,  namely, 
that  he  applied  LoUey's  Oase  (2)  to  the 
case  of  a  marriage  by  a  domiciled  Dane 
in  England,  who  was  also  a  domiciled 
Dane  at  the  time  of  the  proceedings  for 
divorce  in  Denmark,  the  &cts  which  raised 
that  litigation  never  had  appeared  in  any 
WW  in  which  the  Courts  could  take 
jududai  notice  of  them.    The  only  ques* 
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tion  in  that  case  was,  whether  the  husband 
who  had  taken  out  administration  to  his 
wife  as  surviving  husband,  who  had  an 
apparent  interest  in  a  gift  as  surviving 
husband,  had  by  certain  letters  which  are 
set  out  in  the  proceedings  under  the  cir- 
cumstances of  the  case  conclusively  bound 
himself  to  the  gift  of  that  which  was 
supposed  to  be  his  own,  and  his  right  to 
which  as  surviving  husband  was  not 
really  in  question.  There  was  this  fur- 
ther  to  be  observed,  that  if  the  facts 
were  as  they  seem  to  have  been  assumed 
in  the  note  to  the  case  furnished  by 
Lord  Brougham,  namely,  that  there  had 
been  a  marriage  in  England  by  a  domi- 
ciled Dane  with  an  English  lady,  and 
that  there  had  been  a  dissolution  of  that 
marriage  in  Denmark,  the  plaintiff,  the 
husband,  being  still  a  domiciled  Dane, 
and  that  that  dissolution  was  not  recog- 
nised by  the  English  law  as  being  of  any 
validity,  the  result  would  have  been,  not 
that  the  property  would  have  been  dis- 
tributed according  to  the  English  law, 
but  that  it  would  have  been  dealt  with 
according  to  the  Danish  law ;  and  the 
Danish  law  of  course  in  the  distribution 
of  the  assets  of  a  Danish  wife  would 
have  recognised  its  own  divorce,  and 
would  not  have  been  bound  by  any  de- 
cision of  this  Court  in  Lolley*8  Oase  (2). 
Therefore,  really,  the  point  could  not  have 
been  properly  before  the  Court  or  deter- 
mined by  the  Court,  and  therefore  fully 
warranted  what  was  said  of  it  in  the  case 
of  QeiUt  V.  €hUs  (9),  as  something  which 
fell  from  the  learned  Judge  per  iruyuriam. 
The  whole  thing  probably  emanated  from 
the  application  of  LoUey's  Oase  (2)  to  the 
case  before  him. 

That  disposes  of  the  only  authority 
that  in  any  way  conflicts  with  the  decision 
of  the  learned  President.  And  upon 
principle  I  cannot  bring  myself  to  doubt 
that  what  the  President  has  said  is  right, 
— that  if  a  domiciled  foi-eigner  comes  into 
this  country  for  the  purpose  of  taking  a 
wife  from  this  country,  the  moment  the 
marriage  is  contracted,  the  moment  the 
vinouLum  exists,  then  the  lady  becomes  to 
all  intents  and  purposes  of  the  same 
domicile  as  the  husband,  and  all  the  rights 
and  consequences  arising  from  the  mar* 
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riAge  are  to  be  determined  by  the  law  of 
that  which,  by  the  actual  contract  of 
marriage,  becomes  the  domicile  of  both 
parties,  exactly  to  the  same  extent  as  if 
they  had  both  been  originally  of  a  foreign 
country.  It  seems  to  me  that  there  is  no 
qualification  of  that  rule.  A  wife's  home 
is  her  husband's  home ;  a  wife's  country 
is  her  husband's  country  ;  a  wife's  domi- 
cile  is  her  husband's  domicile ;  and  any 
question  arising  with  reference  to  the 
status  of  those  persons  is,  according  to 
my  view,  to  be  determined  according  to 
the  law  of  the  domicile  of  the  persons, 
assuming  always  that  the  domicile  is  a 
bona  fide  one,  and  not  a  domicile  either 
fictitious  or  resorted  to  for  the  sole  pur- 
pose of  altering  the  status,  I  am  not, 
however,  prepared  to  say  that  an  English 
husband  could,  by  going  to  a  foreign 
country  for  the  sole  purpose  of  domiciling 
himself  in  a  place  where  a  marriage  could 
be  dissolved  at  pleasure,  be  enabled  to 
obtain  a  valid  and  binding  dissolution  of 
his  marriage.  That  point  it  is  not  neces- 
sary for  us  to  decide.  But  where  the 
domicile  is  the  real  bona  fide  domicile  of 
the  husband  and,  consequently,  of  the 
wife,  the  Court — the  forum  of  the  coun- 
try of  that  domicile — ^is  the  forum  which 
has  to  administer  the  status^  and  has  to 
determine  whether  the  stattis  was  origin- 
ally well  created,  and  whether  any  cir- 
cumstances have  occurred  which  justify 
that  forum  in  determining  that  the  status 
has  come  to  an  end.  I  do  not  think  it 
necessary  myself  to  go  further  into  the 
cases  which  have  been  cited,  but  I  con- 
ceive the  principle  which  is  laid  down  by 
the  learned  President  to  be  a  sound  prin- 
ciple not  capable  of  being  questioned;  and 
that  being  so,  there  being  in  this  case 
originally  a  marriage  where  the  marriage 
home  was  intended  to  be  Scotch,  the 
marriage  became  in  that  sense  a  Scotch 
marriage — that  is  to  say,  the  union  be- 
came a  Scotch  union  fit>m  the  moment  of 
the  marriage;  and  there  being,  further, 
the  fact  that  the  parties  were  domiciled 
in  Scotland  at  the  time  the  sentence  of 
dissolution  was  pronounced,  I  think  that 
that  sentence  of  dissolution  ought  to  be 
recognised  in  this  countiy  and  by  all 
other  oountries  in  the  world. 


Cotton,  L.J. — I  am  of  the  same  opi- 
nion. I  think  a  great  deal  of  the  diffi- 
culty in  this  case  has  arisen  from  the 
ambiguous  use  of  the  word  ^*  marriage." 
We  have  been  told  it  was  an  English 
marriage,  and  that  therefore,  accox^iing 
to  Lolley*s  Case  (2),  and  to  what  was 
said  by  the  Judges  in  that  case,  it  is  in- 
dissoluble. 

Now,  to  my  mind,  the  fallacy  lies  in  this : 
the  word  '*  marriage "  is  used  in  two 
senses.  It  may  mean  the  solemnify  by 
which  two  persons  are  joined  together 
in  wedlock,  or  it  may  mean  their  gtatus 
when  they  have  been  so  joined.  The 
two  things  are  entirely  different.  The 
solemnity  by  which  they  are  united  in 
marriage  must  depend  upon  the  law  of 
the  country  where  that  solenmity  takes 
place — that  is  to  say,  the  mode  in  which 
the  marriage  is  solemnised  and  the  forms 
to  be  followed.  But  when  the  marriage 
takes  place  in  a  country  which  is  not 
the  country  of  the  domicile,  the  country 
of  the  domicile  will  treat  the  persons  as 
married  if  they  have  followed  the  forms 
and  ceremonies  required  by  the  country 
in  which  it  is  solemnised.  Of  course  I 
am  speaking  only  of  Christian  oountries, 
and  that  gets  rid  of  what  was  put  to  us 
by  Mr.  Fooks,  that  we  have  here  to  con- 
sider what  would  be  the  consequences  of 
dealing  with  the  law  of  the  domicile 
supposing  it  were  Turkish.  The  rule,  I 
apprehend,  prevails  universally,  that  where 
a  marriage  has  been  solemnised  according 
to  the  forms  and  in  the  manner  required 
by  the  place  where  it  is  celebrated,  that 
will  be  recognised  in  the  country  of  the 
domicile.  But  that  being  recognised  in 
the  country  of  the  domicile  the  persons 
become  married — ^they  become  spouses. 
That  is  a  question  of  statfts^  and  I  take 
and  adopt  entirely  what  was  said  by  Lord 
Westbury  in  the  case  of  Shaw  v.  OoM 
(4)  :  '*  But  this  right  to  reject  a  foreign 
sentence  of  divorce  cannot  rest  on  the 
principle  stated  by  the  Yice-Chanoellor  in 
his  judgment,  namely,  that  where  by  the 
lesD  loci  c(mtra4:hu  the  marriage  is  indis- 
soluble it  cannot  be  dissolved  by  the 
sentence  of  any  tribunal.  Such  a  principle 
is  at  variance  with  the  best-estiablished 
rules  of  universal  jurisprudence— thai  is 
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to  say,  with  those  rales  which,  for  the 
sake  of  general  convenience  and  by  tacit 
consent,  are  received  by  Christian  nations 
and  observed  in  their  tribunals.  One  of 
these  roles  certainly  is  that  qnestions  of 
personal  siattu  depend  on  the  law  of  the 
actoal  domicile." 

Now  what  was  the  actnal  domicile  here? 
The  husband  was,  at  the  time  of  the 
solemnisation  of  the  marriage  in  Eng- 
land, Scotch,  and  always  so  remained 
down  to  the  time  of  the  divorce ;  so  that 
the  domicile  of  the  wife  also  after  she 
had  become  united  in  marriage  to  her 
hnsband  became,  in  my  opinion,  Scotch ; 
and  thronghont  the  case  of  Warrender  v. 
Warretider  (5)  not  a  donbt  was  expressed 
as  to  the  law  which  decided  that  case, 
that  when  a  woman  domiciled  in  one 
conntiy  marries  in  that  country  a  man 
domiciled  in  another  country,  her  domicile 
at  once  becomes  that  of  her  husband's. 
That,  I  think,  cannot  be  disputed  or 
doubted.  I  know  of  no  case  which 
throws  a  doubt  upon  it.  Of  course  that 
is  entirely  different  from  the  question 
whether  a  husband  and  wife  can  be  said 
to  be  domiciled  in  a  country  other  than 
that  of  their  former  domicile  and  in 
which  the  status  is  differently  regarded, 
and  where  greater  facilities  are  granted 
for  divorce,  to  which  the  husband  has 
dragged  his  wife  so  as  to  make  her  sub- 
ject to  the  tribunals  of  that  country,  and 
to  the  consequences  of  her  being  brought 
within  that  jurisdiction.  That  is  an  en- 
tirely different  question.  But  here,  when 
the  lady  married  a  Scotchman,  she  con- 
sented and  agreed  that  her  domicile  from 
that  time  forth  should  be  that  of  her 
husband's.  That,  I  take  it,  is  well  re- 
cognised. 

Well,  then,  we  come  to  consider  this 
question :  Is  this  divorce  an  incident  of 
the  contract,  and  in  any  way  to  be 
governed  bv  the  law  of  the  country  where 
the  solemnity  took  place,  or  is  it  a  ques- 
tion of  staUis  ?  In  my  opinion,  it  is  not 
a  question  in  any  way  depending  upon 
the  rule  that  the  las  loci  contractus  governs 
it.  That  applies,  as  I  have  already  stated, 
to  the  forms  and  solemnities  by  which  the 
marriage  is  celebrated.  Here  what  we 
have  is  this:  it  is  not  contracted  for 
Vou  50.— P.,  D.  &  A, 
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when  the  parties  unite  themselves  in 
marriage  that,  according  to  the  laws  of 
the  country  where  that  marriage  takes 
place,  they  shall  have  the  power  or  not  to 
dissolve  the  marriage.  But  it  is  really 
this :  the  country  where  the  parties  are, 
if  that  power  is  given  by  Act  of  Parlia- 
ment which  the  Courts  are  bound  to 
recognise  as  in  Niboyet  v.  Niboyet  (14),  or, 
as  a  general  rule,  the  tribonal  of  the 
domicile  of  the  parties,  deals  with  the 
status.  Any  act  done  in  the  violation  of 
the  duties  incident  to  that  status  is  a 
matter  which  concerns  the  country  of  the 
domicile,  and,  in  my  opinion,  the  ques- 
tion  of  divorce  is  not  in  any  way  an 
incident  of  the  solemnity  of  the  contract 
so  as  to  be  governed  by  the  law  of  the 
country  where  that  takes  place,  but  an 
incident  of  the  status  to  be  disposed  of 
by  the  law  of  the  domicile  of  the  parties 
if  they  are  subject  to  the  tribunals  of 
that  country.  Well,  that  being  so,  here 
we  have  a  real  domicile  throughout  in 
Scotland,  and,  in  my  opinion,  the  Courts 
of  that  country,  not  only  for  the  purpose 
of  stattAs  in  that  country,  but  for  the 
purpose  of  stattis  everywhere,  have  the 
power  to  entertain  this  question,  and,  if 
they  think  fit,  to  decree  a  divorce. 

Now  is  there  any  authority  contrary  to 
that  ?  It  is  said  that  Lolley's  Oase  (2)  is 
against  it.  Now  we  have  not  any  report 
which  purports  to  give  the  exact  words 
of  it,  but  no  doubt  we  have  an  **  English 
marriage  "  spoken  of,  and  that  is  trans- 
lated in  one  report  as  a  "marriage  in 
England."  But  we  must  remember  that 
in  that  case — and  we  must  regard  what 
was  said  by  the  Judges  in  reference  to 
the  case — ^the  marriage  was  in  both  senses 
an  English  one,  because  it  was  solemnised 
in  England  and  the  parties  to  the  marriage 
were  English  people — their  status  was 
English  and  the  marriage  was  solemnised 
in  England;  and  we  must,  in  my  opinion, 
notwithstanding  the  expressions  which 
were  used,  and  the  ambiguity  of  the  ex- 
pression "English marriage,"  look  fit  the 
facts  of  the  case  for  the  purpose  of  seeing 
what  was  intended  to  be  there  decided 
by  the  Judges.  And,  in  my  opinion,  that 
decision  does  not  at  all  stand  in  our  way 
in  deciding  this  case,  nor  ought  we  to  be 
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deterred  from    giving    a    jadgment    in 
accordance  with  oar  opinions  by  any- 
thing that  was  said  in  Lolley^s  Case  (2). 
Now,  on  the  case  of  McCarthy  v.  De  Oaix 
(I)  I  will  add  nothing  to  what  was  said 
by  Lord  Justice  James.     I  quite  agree 
with  what  he  has  said,  but  it  is  remark- 
able that  in  the  case  of  Shaw  y.  Oould 
(4)   Lord   Westbury   (at  p.   85   of  the 
report)  says,  "The  position  that  a  tri- 
bunal  of  a  foreign  countiy  haying  juris- 
diction to  dissolve  the  marriage  of  its 
own  subjects,  is  competent  to  pronounce 
a  similar  decree  between   English   sub- 
jects who  were  married  in  England,  but 
who  before  and  at  the  time  of  the  suit  are 
permanently  domiciled  within  the  juris- 
diction of  such  foreign   tribunal,  such 
decree    being  made  in  a  bona  fide  suit 
without  oollusion  or  concert,  is  a  position 
consistent  with  all  the  English  decisions, 
although  it  may  not  be  consistent  with 
the  resolution    commonly  cited  as    the 
resolution  of  the  Judges  in  LoUey's  Case  " 
(2).     He  mentions  McCarthy  y.  Be  Caix 
(1),  but  he  does  not  consider  that  that 
was  a  decision  which  prevented  him  from 
laying  down  that  as  a  principle  indepen- 
dent of  Lolley's  Case   (2).     Therefore  I 
think  that  that  strengthens  what  has  been 
already  said  by  Lord  Justice  James  as 
to  that  case  in  reference  to  the  present 
case. 

Now  one  ought  to  notice  what  has  been 
said  as  to  NihoyeVa  Case  (14i),  It  may  be 
said  that  our  decision  there  was  in  some 
way  at  variance  with  what  we  are  laying 
down  in  this  case.  What  was  said  by 
Lord  Justice  Brett  was  in  favour  of  the 
respondent  to  this  appeal,  and  he  was  in 
a  minority  ;  but  the  decision  of  the  other 
members  of  the  Court  turned  entirely 
upon  the  construction  of  an  English  Act 
of  Parliament,  and  they  said,  whatever 
might  have  been  the  consequences  in- 
dependently of  those  words,  this  Act  of 
Parliament  gives  to  us — an  English 
Court — ^jurisdiction  in  the  matter,  and 
says  what  is  to  be  the  consequence  if 
certain  facts  are  proved  in  a  suit  and 
brought  before  us  under  the  Act.  That 
was  the  ratio  decidendi  in  that  case.  As 
to  Warrender  v.  Warrender  (5),  I  may 
say  I  cannot  look  upon  it  as  decisive  of 


the  present  question,  because,  although 
there  are  principles  laid  down  consistent 
with,  and  leading  to,  our  decision,  yet,  in 
my  opinion,  the  House  of  Lords  there 
carefully  guarded  themselves  by  saying 
that  they  were  deciding  the  matter  as  a 
Scotch  Court  of  Appeiu,  and  not  dealing 
with  it  as  an  English  Court,  or  saying 
what  its  effect  might  have  been  in  Eng- 
land. 

If  we  could  have  relied  upon  that  case 
as  decisive,  of  course  there  would  have 
been  an  end  of  the  matter,  and  there- 
fore, without  going  into  any  reasons  for 
that  decision,  in  my  opinion  we  cannot 
look  upon  Warrender  v.  Warrender  (5) 
as  in  any  way  decisive  of  the  case  before 
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Lush,  L.J. — I  am  of  the  same  opinion. 
It  is  obvious  to  me  that  the  whole  diffi- 
culty in  this  case  arises  from  a  mistaken 
use  of  a  phrase  in  Lolley^s  Case  (2),  in 
which  the  marriage  there  in  question  is 
called  an  "  English  marriage."  Now,  the 
phrase  *' an  English  marriage"  may  refer 
to  the  place  where  the  marriage  was 
solemnised  or  it  may  refer  to  the  nation- 
ality and  domicile  of  the  parties  between 
whom  it^was  solemnised ;  the  place  where 
the  union  so  created  was  to  have  been 
enjoyed. 

Now  in  Lolhy^s  Case  (2)  it  embraced 
both  meanings.  The  parties  there  were 
English  subjects,  domiciled  in  England, 
married  in  England,  and  they  went  to 
Scotland  for  a  temporary  purpose,  and 
while  there  the  one  party  sued  the  other 
for  a  divorce  and  obtained  it. 

In  this  case  the  words  must  be  taken 
in  reference  only  to  one  of  those  mean- 
ings, namely,  the  place  where  the  mar- 
riage was  solemnised,  because  this  was  a 
marriage  solemnised  in  England  between 
a  Scotchman  domiciled  in  Scotland  and 
an  English  lady  whose  domicile  imme- 
diately the  marriage  was  solemnised  be- 
came his  domicile.  That  being  so  it 
strikes  me,  I  own,  that  the  conclusion  at 
which  we  have  arrived  is  a  loffical 
sequence  from  the  decision  of  the  House 
of  Lords  in  Warrender  ▼.  Warrender  (5) 
— not  the  actual  point  decided  there,  be- 
cause it  was  not  before  the  Court,  bat  it 
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seems  to  me,  having  regard  to  general 
oonyenienoe  and  propriety,  that  it  follows 
naturally  from  the  decision  in  Warrender 
▼.  Warrender  (5),  hecanse  what  the  Court 
decided  there  was  that  in  a  case  like  this 
where  a  domiciled  Scotchman  was  mar- 
ried in  England  to  an  English  lady,  bnt 
retained  his  domicile  in  Scotland,  and 
the  domicile  of  whose  wife  was  therefore 
Scotch,  he  mi^ht  sue  for  a  divorce  in  the 
Goart  of  Sessions  in  Scotland  lawfully. 
They  held,  therefore,  that  a  Scotch  Court 
could  dissolve  in  Scotland  a  marriage 
which  had  been  created  in  England. 
Now  to  hold  that  the  consequence  of  that 
is  confined  to  Scotland,  and  to  hold  that 
a  Scotchman  who  was  released  by  the  law 
of  his  own  country  from  the  marriage 
tie  in  the  country  where  his  home  was, 
should,  as  soon  as  he  came  over  the  border 
into  England,  be  liable  to  be  indicted  for 
bigamy  is  something  that  shocks  all  one's 
notions  of  morality  and  public  conveni- 
enoe.  No  doubt  tibat  consequence  follows 
in  a  case  exactly  like  LoUey*8  Oase  (2)  so 
long  as  that  decision  stands,  but  we  are 
asked  to  extend  it  very  considerably ;  and 
whatever  we  may  think  of  Lolhy  a  Case 
(2),  I  think  we  shall  be  agreed  in  this, 
that  it  is  not  one  that  ought  to  be  ex- 
tended. There  are  anomalies  enough 
already  arising  out  of  the  marriage  laws, 
and  we  ought  to  be  very  careful  not  to 
create  another,  and  in  this  case  we  should 
be  creating  another  of  a  very  serious  kind 
if  we  were  to  hold  that  a  man  may  be  free 
in  Scotland  by  the  law  of  his  own  country, 
of  his  own  home,  to  marry  a  woman  there, 
and  yet  be  liable  to  be  indicted  for  that 
very  act  as  a  bigamous  act  if  he  came  over 
the  border  into  this  country.  That  is 
what  we  are  asked  to  do.  I  confess  there 
is  something  about  that  which  shocks  all 
one's  notions  of  what  is  right  and  just 
and  convenient ;  and  if  there  were  no  au- 
thority at  all,  I  should  have  no  hesitation 
mysen  in  saving  that  Warrender  v.  War- 
render  (5)  virtually  decides  it,  because  I 
hold  it  to  be  a  logical  and  natural  infer. 
enoe  from  the  decision  in  that  case  that 
the  union  which  was  created  in  England 
could  be  dissolved  by  the  Scotch  Court, 
and  being  dissolved  can  no  longer  exist 
anywhere,  and  that  wherever  the  parties 
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may  happen  to  be  the  statiis  is  per- 
manently altered. 

Now,  as  Mr.  Fooks  has  referred  to  what 
is  called  '^  marriage  "  in  a  country  where 
polygamy  is  the  law,  I  must  take  the 
opportunity  also  of  saying,  in  accordance 
with  what  has  fallen  &om  Lord  Justice 
Cotton,  that  there  is  no  analogy  whatever 
between  the  anion  of  a  man  and  a  woman  in 
a  country  where  polygamy  is  allowed  and 
the  union  of  a  man  and  a  woman  in  a 
Christian  country.  Marriage  in  the  con- 
templation of  every  Christian  community 
is  t<he  union  of  one  man  and  one  woman 
to  the  exclusion  of  all  others. 

No  such  provision  is  made,  no  such 
relation  is  created,  in  a  country  where 
polygamy  is  allowed;  and  if  one  of  the 
numerous  wives  of  any  Mohammedan 
were  to  come  to  this  country  and  marry 
in  this  country,  she  could  not  be  indicted 
for  bigamy,  because  our  laws  do  not  re- 
cognise a  marriage  solemnised  in  that 
country — a  union  falsely  called  marriage 
— as  a  marriage  to  be  recognised  in  our 
Christian  country. 

As  I  said  before,  if  there  were  no 
decision  at  all,  and  no  authority  on  the 
subject,  speaking  for  myself  I  should 
conclude,  irrespective  of  Warrender  v. 
Warrender  {b),  that  our  decision  should  be 
in  accordance  with  the  decision  arrived  at 
in  that  case.  But  then  we  have  authority. 
We  have  two,  but  unfortunately  we  have 
one  on  each  side,  because  Lord  Brougham's 
decision  in  McCarthy  v.  De  Gaix  (1) 
decides  that  '^  in  such  a  case  as  this  the 
effect  of  it  is  confined  to  the  country." 
Now,  observations  have  been  already  made 
upon  that  case,  and  Ineed  not  repeat  them  to 
shew  that  it  is  really  not  an  authority  at  all. 
The  point  which  the  learned  Lord  under- 
took to  decide  did  not  arise  in  the  case. 
What  he  said  upon  it  was  only  an  obiter 
dictum,  and  contrary,  I  think,  to  all 
analogy  and  all  principles.  We  have 
another  case,  decided  some  years  after- 
wards by  the  Lord  Chancellor  of  Ireland 
(Lord  Blackbume),  in  which  the  facts 
were  exactly  simikkr,  and  notwithstand- 
ing the  case  before  Lord  Brougham  that 
learned  Judge  took  an  entirely  different 
view,  and  that  is  an  authority  which  com- 
mends itself  to  my  judgment,  and  one 
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which  I  am   verj  glad  to   be    able  to 
follow. 

Therefore,  viewing  it  on  every  side, 
however  it  may  be,  whether  upon  prin- 
ciple  or  whether  upon  reliable  authority, 
I  come  without  hesitation  to  the  conclu- 
sion that  the  judgment  of  the  learned 
President  was  entirely  ric^ht,  and  that  this 
appeal  ought  to  be  dismissed. 


Solicitors — S.  A.   Tucker,  for  appellant ;    J.   S, 
Ward,  for  renpondent. 
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THE   LONGFORD. 


Salvage — Bullion — Bate  of  Contribution 
to  ^Salvage — Practice — Separate  Appear- 
ance — Costs, 

Each  part  of  salved  property  imtst  con- 
tribute  towards  the  salvage  awarded  accord- 
ing  to  its  value,  and  there  is  no  difference 
in  this  respect  between  buUion  and  any  other 
kind  of  property. 

The  Emma  (2  W.  Robin.  315  ;  3  Notes 
of  Cas.  172)  overruled. 

Where  a  party  obtains  leave  to  appear 
separately  at  the  trial  he  does  so  subject  to 
his  costs  being  disallowed. 

This  was  an  action  for  salvage  against 
the  Longford,  her  cargo  and  freight, 
brought  by  the  owners  of  several  Liver- 
pool tugs. 

Butt  and  Kennedy  appeared  for  the 
Mersey  King,  the  Knight  of  Malta  and  the 
Bover. 

ClarJcson,  for  the  Boyal  Alfred, 

Deane  and  Bruce,  for  the  Longford  and 
her  cargo. 

Cohen  and  Pollard,  for  the  Bank  of  Ire- 
land, the  owners  of  50,0002.  of  bullion 
laden  on  the  Longford. 

The  point  decided  sufficiently  appears 
from  the  following  judgment : — 


Sir  Robert  Phillimore. — This  is  a  case 
of  salvage  service  rendered  in  Aagnst 
last  in  the  river  Mersey  to  the  steamship 
Longford  of  1,000  tons  gross  and  476  net 
register  tonnage.  The  Longford  was  on 
a  voyage  from  Dublin  to  Liverpool  laden 
with  a  geueral  cargo,  passengers  and  live 
stock.  It  appears  that  at  the  time  at 
which  the  salvage  service  in  the  case  was 
rendered,  the  Longford  had  by  careless 
and  bad  navigation  impaled  herself  on  the 
stem  of  the  screw-steamship  Baliie.  In 
consequence  of  so  doing  the  Longford  re- 
oeived  a  wound  of  a  very  serioos  character 
in  her  side,  and  was  most  seriously  injured. 
Perhaps  the  best  course  for  the  Court  to 
adopt  in  this  part  of  its  jad^ment  would 
be  to  refer  to  the  log  of  tne  Longford, 
which  contaios  this  entry :  "  On  the  16th 
of  August  sailed  with  passengers,  cargo 
and  cattle,  wind  east^  fresh  breeze;  passed 
the  Collingwood  Dock  at  7.20  a.m.  on 
the  17th;  proceeded  to  landing-stage, 
weather  hazy,  and  while  swinging  to  me 
tide,  passing  between  two  large  steamers, 
our  ship  did  not  come  ronnd  as  quickly 
as  I  expected,  when  we  fouled  the  White 
Star  steamer  Baltic  at  anchor  in  mid- 
river,  her  stem  damaging  oar  plates  on 
the  starboard  side;  ship  commenced  to 
fill  with  water ;  kept  the  engines  at  full 
speed  to  reach  the  dock  wall.  The  tng 
Mersey  King  took  our  rope  and  towed  us 
to  the  wall  of  the  Prince's  Dock,  steamer 
B>over  taking  passengers  and  luggage, 
Mersey  King,  Rover  and  Royal  Alfred 
taking  cattle.  About  this  time  passengers 
commenced  to  jump  on  board  the  tugs." 
There  is  no  doubt,  therefore,  that  this 
vessel,  the  Longford,  was  in  the  most  im- 
minent  danger  of  sinking.  She  steamed 
across  the  nver  to  the  Prince's  landing- 
stage,  and  she  was  attended  by  four  tugs, 
all  of  about  the  same  size — ^the  Rover^ 
the  Mersey  King,  the  Knight  of  Malta  and 
the  Royal  Alfred.  When  the  Longford  got 
over  to  the  other  side  of  the  river  at  the 
north  end  of  the  landing-stage  she  was 
taken  in  tow  by  the  Mersey  King,  which 
had  stationed  herself  ahead,  and  was 
towed  to  the  dock  wall,  where  she  was 
beached  and  sank.  Now  the  merit  of  the 
service  thus  rendered  consisted  in  its 
promptitude  and  not  in  the  length  of  ita 
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duration.  It  is  said  tbat  more  tnffs  were 
employed  than  were  needed,  bat  it  must 
be  remembered  that  in  these  cases  it  may 
bo  more  easy  to  say  this  after  the  danger 
is  oyer  than  at  the  time  of  its  oconrrence, 
when  any  sach  calcalation  as  to  the  de- 
gree of  danger  cannot  be  made  with 
nicety.  It  appears  to  ns  that  these  tags 
are  entitled  to  take  eqaal  shfures  in  what- 
ever award  the  Goart  may  make.  There 
were  162  persons  on  board  the  salved 
vessel,  182  cattle,  and  specie  to  the  amoant 
of  50,0002.,  and  the  -^ae  of  the  whole 
property  proceeded  against  amoants  to 
72,0002.  There  was  andoabtedly  in  this 
case  a  salvage  service  rendered  both  to 
life  and  to  property.  The  defences  set  np 
on  behalf  of  the  Ixmgford  originally,  were 
— ^first,  that  the  tags  instead  of  assisting 
hampered  the  Longford ;  and  the  second, 
that  the  Mersey  King  improperly  threw 
herself  across  the  bows  of  the  Longford. 
Both  these  charges  are  withoat  proof,  and 
it  may  be  said  that  they  are  not  proved. 
The  Goart,  therefore,  has  to  consider  what 
is  the  proper  amoant  of  salvage  rema- 
neration  to  be  awarded.  Mach  discassion 
has  taken  place  apon  the  qaestion  as  to 
the  extent  to  which  certain  bnllion  which 
was  on  board  the  Longford  ought  to  con- 
tribate  to  the  payment  of  salvage  of  pro- 
perty in  this  case.  It  appears  that  the 
specie,  being  in  bags  and  otherwise  pro- 
tected from  loss,  was  not  exposed  to  the 
same  peril  of  being  entirely  lost  as  it  would 
have  been  if  the  circnmstances  had  been 
different.  Among  the  authorities  cited  as 
to  the  proportion  in  which  bullion  ought 
to  contribute  to  the  award,  was  a  dictum 
of  Dr.  Lushington  in  the  case  of  the 
Emma  (1).  In  that  case,  a  case  of  sal- 
vage,  services  had  been  rendered  to  a  ship 
and  her  cargo,  but  as  regards  the  ship 
the  salvage  had  been  settl^  out  of  Gourt, 
and  the  only  property  proceeded  against 
was  the  cargo ;  and  in  the  judgment  of 
Dr.  Lushington  there  is  this  passage : 
**  Now  in  this  class  of  case  the  ordinary 
usage  of  the  Gourt,  which  is  well  known 
to  every  person  who  has  practised  in  it, 
is  to  take  the  whole  value  of  the  ship  and 
oaigo,  and  assess  the  amount  of  remu- 
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neration  upon  the  whole,  each  paying  his 
dne  proportion.  I  am  not  aware,  except 
in  the  instance  of  silver  or  bullion,  that 
any  distinction  has  ever  been  taken,  or 
that  parties  have  been  admitted  to  aver 
that  the  services  were  of  greater  import- 
ance to  the  ship  than  they  were  to  the 
cargo,  and  therefore  that  the  ship  should 
bear  tiie  lesser  burden,  or  vice  versa.  Such 
a  distinction,  if  acknowledged,  would,  in 
many  cases,  lead  to  intricate  litigation 
and  questiouB  of  great  nicety,  which  it 
would  be  exceedingly  difficult  fbr  the 
Gourt  to  adjust.  With  respect  to  silver 
and  bullion,  it  is  true  that  a  distinction  is 
wisely  and  properly  admitted,  and  this 
upon  the  consideration  that  it  is  more 
easily  rescued  and  preserved  than  mora 
buli^  articles  of  merchandise. ' '  The  case 
of  the  Emma  (1)  is  not,  however,  the 
only  authority  on  the  qaestion,  for  during 
the  argument  the  attention  of  the  Gourt 
has  been  drawn  to  other  cases  material  to 
the  point,  and  especially  to  the  case  of 
The  Jonge  Baetian  (2),  decided  by  Lord 
Stowell  in  1804,  whero  salvage  services  had 
been  rondered  to  a  derelict  vessel,  a  portion 
of  the  cargo  of  which  had  been  composed 
of  bullion,  and  the  very  same  contention 
as  in  the  present  case  was  raised,  but  was 
not  Bustamed  by  the  Gourt.  And  from  a 
consideration  from  these  cases,  it  is  clear 
to  me  that  if,  in  the  case  of  silver  or  bul. 
lion,  any  such  exception  as  that  referred 
to  in  the  case  of  The  Emma  (1)  existed 
in  practice,  some  mention  of  it  would 
have  been  made  either  of  such  exception 
or  of  any  authorities  tending  to  support 
it;  but  the  case  as  reported  contains  no- 
thing to  lead  to  the  conclusion  that  specie 
salved  is  not  in  the  same  position  as  any 
other  salved  cargo.  It  appears  to  me 
that  the  Gourt  would  be  involved  in  great 
difficult  if  it  admitted  any  other  princi- 
ple in  these  cases  than  that  every  descrip- 
tion of  property  salved  must,  whatever  be 
its  nature,  contribute  equally  in  proper- 
tion  to  its  value  towards  payment  of  the 
amount  of  salvage  remuneration  awarded. 
It  must  be  understood  that  I  make  my 
judgment  in  this  case  under  that  prin- 
ciple, and  that  the  defendants  must  con- 


(1)  2  W.  Robip.  8)6;  3  Notes  of  Cas.  172, 


(2)  6  C.  Bobin.  824. 
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tribute  to  the  award  I  am  about  to  make 
in  proportion  to  the  value  of  the  salved 
property  belonging  to  them  respectively. 
I  shall  award  1,2002.  as  the  entire  amount 
of  salvage  remuneration  to  be  equally 
divided  among  the  four  steam-tugs.  In 
other  words,  the  owners,  master  and  crew 
of  each  steam-tug  will  be  entitled  to  4001. 
The  plaintiffs,  other  than  the  owners, 
master  and  crew  of  the  Uoyal  Alfred^  will 
have  their  costs.  With  regard  to  the 
costs  incurred  by  the  owners,  master  and 
crew  of  the  lUnjal  Aljred^  I  think  the 
justice  of  the  case  will  be  met  by  them 
being  allowed  such  costs  as  they  would 
have  been  allowed  if  they  had  not  ap- 
peared separately  by  counsel,  and  had 
been  entitled  to  costs.  My  attention  has 
been  drawn  to  the  fact  that  the  District 
Registrar  at  Liverpool  gave  leave  to  the 
owners,  master  and  crew  of  the  Boyal 
Alfred  to  appear  at  the  hearing  by  one 
counsel.  I  wish  to  be  understood  that  in 
all  cases  where  any  order  is  made  for  a 
parfy  to  be  at  libeity  to  appear  separately 
by  counsel,  it  must  be  considered  to  be 
one  of  the  terms  of  such  order  that  the 
same  is  granted  subject  to  the  allowance 
or  disallowance  of  costs  at  the  hearing. 


Solicitors — Pritchard  &  Sods,  agents  for  Bateson 
&  Co.,  Liverpool,  for  the  owners,  master  and 
crev  of  the  Rover,  the  Mersey  King  and  the 
Knight  of  Malta ;  Oregoiy  &  Co.,  agents  for 
Hill  &  Dickinson,  liTerpool,  for  the  owners, 
master  and  crew  of  the  Royal  Alfred ;  W.  W. 
Wynne  &  Son,  agents  for  Simpson  &  North, 
Lirerpool,  for  defendants* 
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Will  hy  Testatrix  (a  domiciled  English- 
woman)  prior  to  Marriage  toith  an  Italian 
Subject  domiciled  in  Italy — Contest  as  to 
Validity  of  Will  between  the  Executor  and 
Hiisband-— Compromise — Probate  of  Will 
obtained  in  Common  Form  by  Executor — 
Alleged  later  Will  revoking  first — Validity 
denied  by  Executor  of  earlier  Will — Suiis 
in  England  and  Italy — Injunction, 

A,  a/n  Englishwoman  by  birth,  inter- 
married  with  B,  a  natwraUbom  Italian 
subject,  and  domiciled  vii  Italy.  In  1865, 
she  being  then  domiciled  in  England,  and 
some  years  prior  to  her  marriage,  she  made 
a  wiU,  and  thereof  appointed  the  plaifu 
tiff  (her  brother)  executor.  After  lier  death, 
iohich  happened  in  Italy  in  1873,  a  contest 
arose  between  her  executor  and  her  husband 
{the  defendant)  as  to  the  validity  of  the 
will.  An  agreement  of  compromise  was 
come  to  between  them,  and  in  purstumce 
of  it  the  plaif^tiff  obtained  probate  of 
ths  will  in  common  form.  In  1878  the 
defendant  produced  an  alleged  holographic 
will  of  his  deceased  wife,  which  bore 
date  December,  1872,  CLnd  revoked  the 
earlier  will.  Thereupon  the  plaintiff  com* 
meticed  a  suit  in  this  Court,  claiming  pro* 
bale  in  solemn  form  of  the  will  of  1865. 
The  defendant  appeared  under  protest,  but 
filed  a  defence  and  counter-claim,  setting 
up  the  alleged  will  of  1872 ;  and  he  at  the 
same  tims  commenced  a  suit  for  a  decree 
(Mrming  its  validity  in  the  Civil  and 
Vorrectional  Tribunal  of  Naples.  In  these 
circumstances  the  Court  refused  to  grant  an 
injunction  restraining  the  defendant  from 
proceeding  with  ihe  Italian  suit. 

m 

Emma  Augusta  Juliana  Simonetti,  wife 
of  Signer  Paolo  Ouistino  Simonetti  (the 
defendant  in  this  action),  formerly  Emma 
Augusta  JulianaDawkins,  of  Over  Norton, 
in  the  county  of  Oxford,  and  afterwards 
of  the  Rectory  Sigston,  near  Northaller. 
ton,  in  the  coun^  of  York,  but  late  of 
Naples,  in  Italy,  deceased,  who  died  on 
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iho  23rd  of  January,   1873,  at  Naples, 
aforesaid,   made  a  will  on  the  30tb  of 
January,  1865,  and  thereof  appointed  the 
plaintiff,  the  Rev.  James  Annesley  Dawkins 
and  Clinton  George  Angastos  Dawkins 
(since  deceased),  her  brothers,  executors 
thereof.    In  February,  1871,  the  deceased 
intermarried  with  Signer  Paolo  Guistino 
Simonetti,  the  defendant,  a  natural-born 
Italian  subject,  and  at  the  time  of  such 
marriage  domiciled  in  Italy,  and  from  and 
after  her  marriage  the  deceased  resided 
with  her  husband  in  Italy,  and  was  domi- 
ciled in  Italy  at  the  time  of  her  death. 
There  was  no  issue  of  the  marriage,  and  it 
appeared  that,  in  those  circumstances,  by 
the  law  of  Italy  her  will  of  January,  1865, 
continued  a  valid  and  subsisting  instru- 
ment.    After  her  death  a  contest  arose 
between  the  plaintiff  and  defendant  re- 
specting the  validity  of  the  will  of  1865, 
and  proceedings  were  commenced  in  the 
Court  of  Naples,   and  in  the   Court  of 
Probate  in  England,  for  the  determination 
of  their  respective  claim  s.  An  arrangement 
was,  however,  entered  into  for  the  com- 
promise of  those  suits  upon  certain  terms, 
one  of  which   was   that  the  defendant 
would  consent  to  the  plaintiff  obtaining 
probate  of  the   will.      This  agreement, 
dated  the  2nd  of  June,  1875,  was  carried 
ont^  and  in  pursuance  of  it  the  plaintiff 
obtained  probate  of  the  will  in  common 
form.     In  October,  1878,  the  defendant 
alleged  that  he  had  found  among  the 
papers  of  his  deceased  wife  a  holographic 
wUl,  dated  the  20th  of  December,  1872, 
which  revoked  the  will  of  1865,  and  left 
all  her  property  to  him.     Thereupon  the 
plaintiff,  in  February,  1879,  commenced 
the  present  action,  claiming  probate  in 
solemn  form  of  the  will  of  1865  as  the 
last  will  of  the  testatrix.     The  defendant 
at  first  appeared  under  protest,  but  ho 
afterwards  delivered  a  statement  of  de- 
fence   and  counter-claim,   in  which  he 
alleged  that  at  the  time  of  the  compromise 
both  he  and  the  plaintiff  were  ignorant  of 
the  will  of  1872,  and  he  claimed  probate 
in  solemn  form  of  that  will.    The  plain- 
tiff replied  that  the  deceased  did  not  in 
fact  make  in  Italy  or  elsewhere  the  alleged 
will,  dated  the  20th  of  December,  1872, 
ftnd,  further,  that  if   the  said   alleged 
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will  was  valid  as  a  will,  the  defen- 
dant at  the  date  of  the  agreement  of 
compromise  in  June,  1875,  was  not 
ignorant  of  the  execution  and  existence 
of  the  said  alleged  will.  After  the  de- 
fendant had  delivered  his  statement  of 
defence  and  counter-claim  he  commenced 
a  suit  in  the  Civil  and  Correctional  Tri- 
bunal of  Naples  to  obtain  a  decree  de- 
claring the  existence  and  validity  of  the 
said  alleged  will  of  December,  1872,  and 
the  plaintiff  was  cited  to  appear  in  the 
suit. 

The  whole  of  the  remaining  personal 
estate  of  the  deceased  was  situate  in  Eng- 
land, and  the  only  personal  property  that 
belonged  to  her  in  Italy  passed  to  the  de- 
fendant  under  the  agreement  of  the  2nd 
of  June,  1875. 

Trislratn,  on  behalf  of  the  plaintiff, 
moved  for  an  injunction  restraining  the 
defendant  from  proceeding  with  the 
Neapolitan  suit.  This  Court  had  posses- 
sion of  the  case,  and  it  was  entered  in 
the  list  for  trial  at  these  sittings — Kerr 
on  Injunctions,  516. 

FrUcfiard,  for  the  defendant,  opposed 
the  application. — The  deceased  was  domi- 
ciled in  Italy,  the  will  was  made  according 
to  Italian  law  and  the  Italian  Court  was 
the  proper  tribunal  to  determine  as  to  its 
validity. 

The  President  (Sir  Jambs  Hanmen). — 
It  is  for  the  Italian  Court  to  constitute  a 
representation  to  this  lady,  and  I  should 
follow  its  decision.  It  was  the  plaintiff 
who  instituted  proceedings  here,  and  the 
defendant  appeared  under  protest.  That 
has  an  important  bearing  on  the  question, 
whether  I  should,  in  the  exercise  of  my 
discretion,  restrain  him  from  proceeding 
with  the  suit  in  Italy.  The  law  of  the 
domicile  must  prevail,  and  if  the  Italian 
Court,  Italy  having  been  her  domicile, 
constitute  a  representation  to  this  lady,  I 
am  bound  to  follow  its  decree.  It  may 
very  well  be  that  Mr.  Dawkins,  being  an 
Englishman,  would  prefer  to  have  the 
decision  of  an  English  Court  on  a  ques- 
tion of  forgery,  and  the  defendant  might 
prefer  to  have  the  decision  of  a  Court  in 
Italy  on  that  issue.    It  appears  that  he 
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has  taken  proceedings  in  the  ordinary 
course  to  have  the  will  established  in 
Italy,  and  that  being  bo,  I  do  not  think 
that  Mr.  Dawkins  is  entitled  to  come  to 
this  Court  and  say,  **  Because  I  have 
taken  proceedings  here,  I  require  that 
the  proceedings  taken  in  the  Court  of  the 
domicile  shall  be  stayed.''  I  must  refuse 
the  application  with  costs. 
The  plaintifE  appealed. 

Tristram,  for  the  appellant. 
Fritchardf  for  the  respondent. 

Jessel,  M.R.,  said — It  is  plain  that 
even  if  the  defendant,  when  ne  entered 
into  the  agreement  of  compromise,  knew 
of  the  will  of  1872,  no  terms  of  compro- 
mise can  compel  the  Probate  Division  to 
grant  probate  of  a  revoked  will.  There- 
fore, the  question  of  probate  remains  to 
be  decided  somewhere.  The  defendant, 
after  the  reply  in  the  plaintiff's  action, 
commenced  his  action  in  the  foreign 
Court  for  the  purpose  (so  to  speak)  of 
obtaining  probate  in  solemn  form  of  the 
will  of  1872.  The  plaintifE  then  applied 
to  the  Court  of  Probate  for  an  injunction 
to  restrain  the  defendant  from  proceeding 
in  the  foreign  Court.  The  first  question 
is,  whether  there  is  any  jurisdiction  at  all 
to  do  this.  I  am  far  from  saying  that, 
when  a  man  had  appeared  in  an  ^glish 
suit,  he  does  not  give  the  Court  jurisdic- 
tion to  grant  any  proper  application 
against  him.  I  do  not  think  it  impossible 
that  there  might  be  cases  in  which  it 
would  be  proper  to  grant  an  injunction. 
Under  what  circumstances,  then,  ought 
an  injunction  of  this  nature  to  be  g^ranted  ? 
The  ground  would  be  '*  double  vexation." 
This  was  a  familiar  thing  in  the  old  Court 
of  Chancery,  when  a  plaintiff  had  com- 
menced proceedings  both  at  law  and  in 
equity.  In  such  a  case  a  plaintiff  was 
put  to  his  election ;  and  the  same  thing 
happened  if  a  plaintiff  was  proceeding 
both  in  an  English  Court  and  a  foreign 
Court.  The  practice  was  to  move  to  stay 
the  proceedings  in  the  one  Court  or  the 
other.  As  a  general  rule  the  Court  pre- 
vented a  '*  double  vexation,"  but  it  always 
exercised  a  discretion ;  and  when  it  saw 
that  there  was  a  ground  for  continuing 


the  suit,  independently  of  the  "double 
vexation,"  the  Court  would  only  restrain 
the  vexatious  part  of  it.  Lord  Justice 
Cotton  has  called  my  attention  to  the 
case  of  Wedderhurr$  v.  Wedderhum  (1), 
where  Lord  Cottenham  allowed  proceed- 
ings to  go  on  in  Scotland,  so  that  certain 
real  estate  in  that  country  was  put  out 
of  the  reach  of  the  plaintiffs  in  an  English 
suit ;  he  held  it  to  be  a  matter  of  discre- 
tion. It  comes  to  this,  that  there  was  a 
discretion  as  to  granting  such  an  applica- 
tion, even  assuming  that  we  have  juris- 
diction. How,  then,  ought  the  discretion 
to  be  exercised  in  the  present  case  ?  The 
only  effect  of  the  judgment  of  the  Neapo- 
litan Court,  if  fairly  obtained,  will  be 
that  it  will  be  followed  by  the  Enelish 
Court  by  reason  of  the  comity  of  nations. 
The  English  Courts  give  creoitto  foreign 
tribunals  for  knowing  their  own  law,  and 
deciding  properly  on  it.  This  of  itself 
shows  tnat  there  is  no  necessary  objection 
to  allowing  the  foreign  proceedings  to  go 
on.  In  the  present  case  the  d^endant 
preferred  his  own  Court ;  the  lady  whose 
will  was  in  question  died  domiciled  in 
Naples ;  the  question  to  be  decided  was 
one  of  fact  as  to  the  execution  of  the  will, 
and  the  witnesses  resided  in  or  about 
Naples,  and  {he  defendant  was  a  domiciled 
Italian.  Why  should  this  Court  prevent 
him  from  having  the  case  tried  in  Italy  ? 
The  only  reason  suggested  is  that  the 
property  of  the  deceased  wife  is  in  Eng- 
land. But  that  will  not  prevent  the 
Italian  Court  from  deciding  the  question, 
and,  as  a  mere  matter  of  convenience,  it 
appears  to  me  it  will  be  better  that  it 
should  be  tried  in  Naples. 

Cotton,  L.J.,  and    Lush,   L.J.,  con- 
curred. 


Solid  torn —W.  W.  Palmer,  for  plaintiff;  A.  LealiP, 

for  defendant. 


(1)  4  Myl.  &  Cr.  585. 
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THB  HASINA. 


Wages  —  Insubordination  —  Power  of 
Owners  to  Dismiss  Officers, 

The  owners  of  a  vessel  have  a  right  to 
dismiss  an  officer  who  directly  or  indirectly 
vromotes  insvhordinationy  amd  such  officer 
has  no  right  to  wages  otherwise  dvs  to  him 
hy  agreement  after  such  dismissal, 

Tliis  i^as  an  action  by  the  first  and 
Beoond  engineers  of  the  steamship  Marina 
against  her  owners  for  a  snm  in  respect 
of  wages,  which  they  alleged  was  due  to 
them ;  bat  the  allegation  was  denied  by 
the  owners  on  the  ground  that  the  plain- 
tiffs had  been  rightly  dismissed  before 
each  wages  were  earned.  The  facts  are 
set  out  very  folly  in  the  judgment  of  the 
Court. 

PhUUmore  appeared  for  the  plaintiff; 
BtUt  and  French^  for  the  defendants. 

Sib  R.  Phillimorb. — This  case  is  re- 
markable for  being  the  first  in  which 
this  Court  has  been  assisted  by  engineer 
assessors,  and  I  am  desirous  at  the  out- 
set of  these  obseryations  to  express  my 
thanks  for  the  service  which  they  have 
rendered  me.  There  are  two  plaintiffs 
before  the  Court,  whose  claims  are  prac- 
tically one  and  the  same.  The  first 
plaintiff,  Robert  Henry  Harboard»  is  a 
marine  chief  engineer ;  the  second  plain- 
tiff, Charles  Frederick  Creegen,  is  a 
marine  second  engineer.  The  defendants 
in  both  cases  are  the  owners  of  the  screw- 
steamship  Marina.  On  the  26th  of  May, 
1880,  the  defendants  pleaded  various 
defences,  which,  in  the  course  of  the 
arguments  before  the  Court,  were  re- 
duced to  two:  One,  that  the  plaintiffs 
were  unwilling  and  refused  to  sail  on 
another  voyage  after  their  arrival  at 
Castellamare ;  and,  secondly,  that  they 
misconducted  themselves.  The  plaintiffs 
replied  that  they  did  not  refuse  to  sail, 
and  that  if  they  did  they  were  justified 
by  the  fact  that  the  Marina  was  not  in  a 
seaworthy  condition.  This  reply  neces- 
sitatee  an  enquiry  into  the  state  of  the 
engines  at  Liverpool,  at  Baltimore,  and 
Vol.  60.— P.,  D.  &  A. 


more  especially  at  Castellamare,  and  it  is 
with  regard  to  this  enquiry  that  I  have 
found  the  assistance  of  my  assessors  very 
valuable.  The  claims  are  not  for  a 
forfeiture  of  wages,  for  in  both  cases  it  is 
admitted  •  that  the  wages  up  to  the  time 
of  the  dismissal  of  the  plaintiffs  were 
paid  to  them,  and  their  passage  home 
duly  provided  for.  Their  claims  are  for 
the  wages  which  they  would  have  earned 
according  to  agreements  with  the  de- 
fendants if  they  had  not  been  dismissed 
from  the  service  of  the  defendants  im- 
properly, as  they  allege. 

Our  first  information  in  this  case  of 
the  Marina  is  that  on  February  26,  1880, 
she  was  at  Liverpool,  and  her  engines 
and  machinery  were  being  overhauled 
and  repaired  previously  to  her  setting  out 
on  a  voyage  to  Baltimore.  The  two 
plaintiffs  were  engaged  respectively  as 
first  and  second  engineer,  the  former  at 
the  wages  of  152.  and  the  lattior  at  lOZ. 
per  month.  They  were  engaged  to  serve 
on  board  the  Marina  for  a  voyage  from 
Liverpool  to  Baltimore,  and  any  port  or 
places  in  the  United  States,  British 
North  America,  Atlantic,  Pacific  and 
Indian  Oceans,  China,  Eastern  Arabian, 
Bed,  Mediterranean,  Black,  Baltic  and 
Caribbean  Seas  and  back,  to  a  final  port 
of  discharge  in  the  United  Kingdom  or 
Continent  of  Europe,  the  term  of  service 
not  to  exceed  twelve  months.  The  en- 
gagement dated  from  the  4th  of  March, 
1880,  but  it  is  important  to  observe  that 
on  the  26th  of  February  Harboard  was 
sent  on  board  to  assist  at  the  repairs 
then  being  executed  by  Messrs.  Jack  & 
Co.,  at  Liverpool,  in  whose  employ  he 
was.  It  was  understood  that  he  was  to 
continue  on  board  the  vessel,  and  go  out 
in  her  as  chief  engineer.  In  his  evidence 
Harboard  says  that  he  joined  the  Marina 
on  the  4th  of  March,  1880,  and  this  is, 
perhaps,  literally  correct,  as  he  probably 
signed  articles  on  that  day,  and  was  not 
borne  on  the  ship's  books  previously.  He 
says  that  on  the  4th  of  March  all  was 
closed  up  and  ready  for  sea;  but,  it 
must  be  remembered  that  he  had  been 
on  board  constantly  in  the  engine-room 
six  days  prior  to  this  date,  and  must  be 
presumed  to  have  acquired  a  sufficient 
knowledge  of  the  maohineiy  about  to  be 
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cntmsted  to  him.  More  especially  as 
Donaldson — the  late  chief  engineer — was 
with  him  np  to  the  time  the  Mamia 
sailed,  and  as  Creegen — the  second  en- 
gineer— had  already  made  two  voyages 
in  her.  Nevertheless,  Harboard,  writing 
at  Liverpool  to  some  corporation  a  letter 
dated  the  15th  of  Jane,  1880,  some  time 
after  his  dismissal,  stated,  amongst  other 
things,  as  follows : — 

"  To  fnrther  convince  you  of  the 
fallacy  of  the  report  of  survey  you  have 
received,  when  the  ship  arrived  in  Liver- 
pool last  February  it  was  then  desired 
by  those  on  board  that  she  should  be  put 
in  dry  dock  for  certain  purposes.  The 
request  was  not  acceded  to,  and  she  went 
another  long  Atlantic  voyage  in  the 
same  state,  and  three  months*  more  ex- 
cessive straining  and  wear  has  not  im- 
proved these  very  palpable  and  apparent 
defects,  which  Refects  in  a  great  measure 
were  known  to  the  officials  of  the  com- 
pany in  Liverpool  before  I  joined  the 
ship,  on  Thursday,  the  4th  of  March,  at 
the  last  minute,  when  everything  was 
closed  up  and  handed  over  to  me  as 
being  all  right  but  a  little  tender,  which 
I  ascertained  to  be  false.  Before  I  was 
out  of  dock  twelve  hours  I  expected  to 
see  the  machinery  lying  in  the  bottom  of 
the  ship  long  before  we  got  to  Balti- 
more." 

I  find  it  impossible  to  believe  this 
statement ;  it  cannot  be  reconciled  with 
the  facts  to  which  I  have  advei*ted.  The 
voyage  was  of  unusual  length  even  for 
the  season  of  the  year,  as  the  Marina  did 
not  arrive  at  Baltimore  till  the  4th  of 
April.  It  appears  from  the  engineer's 
log  that  she  occasionally  experienced 
heavy  weather,  and  that  the  screw  raced 
at  times,  and  the  governor  was  kept  on 
for  several  days.  According  to  the  same 
log  it  became  necessary  to  make  four 
eng^e-rooms  stops  of  diiSerent  durations 
for  tacking  the  high-pressure  piston  rod 
gland,  the  gland  of  bilge  pump  heating 
the  crank  shaft  bearings,  &c.  The  asses- 
sors, who  have  drawn  my  attention  to 
this,  observe  that  it  is  not  an  undue 
number,  having  regard  to  the  age  of  the 
engines — ten  years — and  the  length  of 
the  voyage.  They  observe  that  the 
engine  log  generally  zeports  **  All  well " 


at  the  end  of  each  day,  and  they  are  of 
opinion  that  the  engineer's  log,  taken  as 
a  whole,  shows  a  £Eur,  if  not  a  good,  state 
of  the  machinery.  At  Baltimore  the 
engines  were  overhauled,  not  only  by 
the  ship's  crew,  but  by  six  mechanics 
employed  from  the  shore.  During  the 
stay  at  Baltimore  a  circumstance  oc- 
curred which  gave  rise  to  a  charge 
against  Creegen,  the  second  engineer. 
Whilst  the  engines  were  under  repair  he 
was  employed  to  examine  the  high-pres- 
sure sUde,  the  steam-chest  door  of  which 
had  a  broken  lug,  which,  when  re- 
moved, became  a  loose  piece,  which  he 
placed  inside  the  steam  chest  with  that 
cylinder,  with  the  fastening  bolts.  It 
was  placed  there  only  temporarily,  and 
by  some  unexplained  accident  was  found 
during  the  subsequent  illness  of  Creegen 
in  the  steam  pipe.  Harboard,  listening 
too  readily  to  a  malicious  story  originat- 
ing in  the  bad  feeline  existing  between 
the  third  engineer  and  Creegen,  came  to 
the  conclusion  that  Creegen  had  placed 
it  in  the  steam  pipe,  and  reported  so  to 
the  captain,  who  very  improperly,  after 
the  discharge  of  Creegen  at  Castellamare, 
entered  the  matter  in  his  log,  not  as  a 
report  to  be  investigated,  but  a  distinct 
charge.  It  is  unnecessary  to  go  farther 
into  the  matter,  for  the  charge  has  not 
been  pressed  by  the  counsel  for  the  de- 
fendante,  and  I  agree  with  the  assessors 
that  it  was  one  result  of  the  very  bad 
discipline  maintained  in  the  engine-room. 
On  the  6th  of  May,  1880,  Captain  Bam- 
say  wrote  from  Gibraltar  to  his  owners 
at  Liverpool :  "  I  am  glad  to  know  that 
you  intend  to  load  the  ship  for  home  if 
possible,  as  my  chief  engineer  informs 
me  that  the  engines  will  need  extensive 
repairs  before  long,  notwithstanding  the 
amount  of  work  which  he  had  done 
while  at  Baltimore."  Whilst  the  Marina 
was  running  between  Gibraltar  and  Cas- 
tellamare, about  the  17th  of  May,  the 
captain  appears  to  have  received  ixustrno- 
tions  from  his  owners  that  the  Marina 
was  to  teke  in  a  cargo  of  fruit  at  Naples 
and  proceed  with  it  to  America.  A  re- 
port to  this  effect  was  circulated  among 
the  crew,  and  Harboard  stetes  that  some 
of  the  firemen  came  to  him  with  a  list  of 
complaints,  not  of  the  boilers,  but  of  the 
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engines  more  particnlarlj,  making  only 
one  complaint  apart  from  the  machinery 
department,  viz.  that  loose  rivets  existed, 
and  expressed  their  determination  to 
stop  the  ship  at  the  next  port.  Harboard 
told  the  captain  of  these  complaints  be- 
caose,  among  other  reasons,  if  the  Marina 
took  in  a  perishable  cargo,  and  was 
stopped,  more  loss  would  be  incurred  by 
the  owners.  The  captain,  using  coarse 
language,  told  him  not  to  take  any  notice 
of  the  threat  of  the  firemen.  ELarboard 
did  not  follow  the  captcdn's  suggestion, 
bat  proceeded  to  put  the  complaints  in 
writing,  and  they  were  signed  by  all  the 
hands  in  the  machinery  department  and 
sent  to  the  captain. 

I  agree  with  the  assessors  that  Har- 
board's  evidence  in  the  matter  is  not 
trustworthy,  and  that  his  conduct  was 
very  censurable  in  relation  to  this  trans- 
action. The  firemen  could  have  known* 
little  or  nothing  of  the  machinery  con- 
nected with  the  engines,  and  it  was  for 
Harboard  to  judge  whether  the  eugines 
were  safe  and  in  good  condition.  On  the 
19th  of  May,  after  the  arrival  of  the 
Marina  at  Castellamare,  the  captain 
swears  that  Harboard  told  him  that  he 
would  not  proceed  in  the  ship  any  far- 
ther unless  extensive  repairs  were  ef- 
fected; that  the  captain  asked  him  to 
sign  a  list  of  the  repairs,  but  that  he 
refused  to  do  so.  The  captain  told  him 
that  he  should  telegraph  to  the  owners, 
and  immediately  did  so,  in  these  words  : 
*•  Chief  engineer  refuses  to  proceed  un- 
less ship  docked  for  repairs.  The  evi- 
dence appears  to  us  to  confirm  the 
captain's  statement  that  Harboard  re- 
fused to  remain  on  board  the  vessel  un- 
less extensive  repairs  were  effected.  I 
am  of  opinion  that  he  was  lawfully  dis- 
missed on  this  ground,  if  there  was  no 
other.  When  the  captain  returned  from 
Naples,  having  sent  the  telegram,  a 
document,  called  a  protest,  was  placed  in 
his  hands. 

On  the  same  day  the  captain  sent  a 
second  telegram  to  the  owners,  as  fol- 
lows :  ^'  deceived  written  statement 
signed,  engineers,  firemen,  considering 
ship  unfit  to  proceed  Atlantic  nntfi 
docked  and  extensive  repairs — engines — 
faoH."    The  owners  telegraphed  next  day 


IQGHAELMAS  1880  to  MICHAELMAS  1881. 


35 


as  follows  :  "  20th  of  May,  1880.  Are 
sending  Donaldson — late  chief — ^and  a 
second,  probably  Mclntyre.  When  they 
arrve,  send  present  chief  and  second 
home.  This  will,  of  course,  remove  all 
difficulties."  Looking  to  all  the  circum- 
stances, I  am  of  opinion,  agreeing  with 
the  assessors,  that  Harboard  had  initiated 
this  protest  and  subsequently  signed  it 
with  the  other  men,  and  that  afterwards 
he  made  the  addition  as  to  the  state  of 
the  crank  shaft.  I  have  said  that  Har- 
board was  lawfully  dismissed  on  the 
ground  of  his  refusal  to  remain  in  the 
ship.  I  think  that  his  defence  for  his 
refusal  that  the  ship  was  not  seaworthy 
was  a  false  defence,  and  I  think  that  he 
was  also  lawfully  dismissed  upon  other 
and  general  grounds.  The  assessors  are 
of  opinion  that  all  the  defects  referred  to 
in  the  protest  were  frivolous  and  vexa- 
tious and  not  made  in  good  faith,  nor  for 
the  advantage  and  benefit  of  the  owners. 
It  has  been  said  that  Harboard  is  in 
some  degree  confirmed  by  the  chief  en- 
gineer on  the  steamship  Cid^  who  reported 
the  ship  as  unsafe  in  a  naval  enquiry 
holden  at  Naples  upon  the  ship  and 
machinery.  Since  that  enquirv  time  has 
elapsed,  and  it  has  been  proved  that  this 
same  crank  shaft  is  now  at  work  on  a 
voyage  to  the  Cape,  and  that  the  owners 
did  not  think  it  necessary  to  provide  a 
spare  one  for  the  voyage  which  the 
Marina  is  now  making.  It  is  to  ba 
observed  that  the  same  naval  court 
found  that  all  the  other  complaints 
enumerated  in  the  protest  had  no  founda- 
tions. Without  going  further  into  the 
history  of  this  case,  I  agree  with  the 
assessors  that  at  this  period  Harboard 
did  not  properly  discharge  his  duties  as 
chief  eng^eer  at  sea  in  this  ship,  and 
that  his  discharge  was,  in  the  circum- 
stances, just.  He  appeared  to  me  and  to 
the  assessors  to  be  a  clever  man,  but 
better  qualified  to  discharge  the  duties  of 
a  subordinate  place  than  of  a  chief  en- 
gineer. Different  considerations  apply  to 
the  case  of  Creegen.  Upon  an  examina- 
tion of  the  evidence  I  do  not  find  that  he 
was  guilty  of  any  fault  but  that  of  sign- 
ing the  protest,  which  I  am  of  opinion 
was  not  sufficient  to  have  warranted  his 
diamiaBal ;  and  the  charge  reepeoting  the 
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log  has  broken  down  and  been  aban- 
doned. I  think  he  is  entitled  to  the 
wages  which  he  would  have  earned  if  he 
had  been  on  board  the  Marina  when  she 
arrived  in  England.  It  would  be  diffi- 
cult  and  is  unnecessary  to  specify  with 
exactness  the  kind  of  misconduct  which 
warrants  the  owners  in  the  dismissal  of 
an  officer  at  sea.  Each  case  must  depend 
upon  its  own  circumstances  ;  but  it  cer- 
tainly must  be  competent  to  an  owner  to 
dismiss  an  officer  who  promotes,  directly 
or  indirectly,  insubordination  on  board 
the  ship  upon  which  he  serves. 


Solicitors — Speechly,  Mumford  &  Co.,  agents  for 
J.  W.  Carr  &  Co.,  Liverpool,  for  plaintiffs; 
Fritchard  &  Son,  agents  for  Bateson  &  Co., 
Liverpool,  for  defendants. 
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Charter-party — "  Safe  port,  or  as  near 
thereunto  as  she  can  safely  get^  and  always 
lay  and  discharge  afloai** — Evidence  of 
Oustom  at  Port  of  Discharge, 

When  it  is  agreed  by  a  charter-party 
thai  a  ship  shall  proceed  to  a^^  safe  port, 
or  as  near  thereunto  as  she  can  safely  get^ 
and  always  lay  and  discluirge  afioaX^^  the 
master  is  not  bound,  if  ordered  to  a  port 
which  can  only  be  entered  by  first  discharge 
ing  part  of  the  cargo,  to  allow  such  an 
amount  to  be  taken  out  as  will  enable  her  to 
enter  the  port,  even  if  the  lighterage  can  be 
done  in  a  place  and  under  circmnstaiices 
which  will  not  expose  the  vessel  to  danger; 
and  in  such  a  case  evidence  that  the  custom 
of  the  port  is  to  lighten  vessels,  when  ne- 
cessary, before  entering  the  port  is  not  ad- 
missible. 

This  was  an  appeal  by  the  defendants 
from  the  decision  of  Sir  B.  Phillimore  in 
favour  of  the  plaintiffis,  reported  49  Law 
J.  Rep.  P.,  D.  &  A.  73. 

*  Coram  James,  L. J. ;  Brett,  L.  J. ;  and  Gotten, 
LJ. 


The  action  was  brought  by  the  con- 
signees of  cargo  against  the  shipowner  to 
recover  damages  for  breach  of  contract. 

Bvit  and  Olarkson,  for  the  defendants. 

Milward  and  AspvnaU,  for  the  plain- 
tiffs. 

The  arguments  wore  in  substance  the 
same  as  in  the  Court  below. 

James,  L.J. — 1  am  of  opinion  that  the 
question  in  this  case  depends  really  upon 
the  construction  of  the  words  used  in  the 
charter-party.  The  consignees  of  the 
cargo  had  a  right  to  order  the  ship  to 
proceed  to  any  safe  port  and  deliver  there, 
or  as  near  thereto  as  the  ship  could  safely 
get,  and  ^  always  lay  and  discharge  afloat ' 
Upon  the  construction  of  the  charter* 
party,  independent  of  the  evidence  that 
the  experts  gave  as  to  what  is  meant  by 
a  safe  port,  1  am  of  opinion  that  the 
plain  meaning  of  the  expression  a  ''safe*' 
port  is  a  port  in  which  the  condition  of 
safety  was  to  be  got  which  is  referred  to 
afterwards;  that  is  to  say,  a  port  into 
which  she  could  "  safely  get,  and  always 
lay  and  discharge  afloat.'*  That  is  me 
place  to  which  she  had  contracted  to  go. 
She  had  not  contracted  to  go  somewhere 
something  like  it,  or  with  a  little  variation 
from  it,  as  the  party  ordering  her  to  go 
might  require.  The  master  says,  "No, 
you  must  name  me  a  port,  and  I  will  go 
to  that  port  if  1  can  get  there ;  and  if 
from  any  cause  not  my  own  fault  I  can- 
not get  there,  I  will  get  as  near  thereto 
as  I  can  safely  get,  still  complying  with 
the  conditions  given  me  at  first — ^that  is 
to  say,  to  go  to  a  port  where  I  can  safely 
get  and  lay  and  discharge  afloat."  Then 
the  question  is,  whether  Lowestoft  is  a 
port  of  that  kind.  Now  it  is  conceded 
that  Lowestoft  is  not  a  port  in  which  a 
ship  of  the  size  and  burthen  of  this  ship 
could  safely  lay — (there  is  no  peculiariiy 
in  the  ship — she  did  not  differ  from  any 
ordinary  ship ;  she  was,  as  fEir  as  we  can 
see,  an  ordinary  ship,  of  ordinary  boild 
and  ordinary  construction) — nor  a  port 
in  which  there  is  a  sufficient  draught  of 
water  for  a  ship  drawing  sixteen  feet 
when  she  is  loaded.  It  is  also  admitted 
that  at  low  water  there  was  ordinarily 
not  more  than  eleven  feet  in  the  harbour. 
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In  my  opinion,  therefore,  that  is  not  a 
safe  port.  It  appears  to  me  that  it  is  not 
made  a  safe  port — ^a  port  in  which  the 
ship  can  lay  with  safety  and  discharge 
afloat — because  there  is  something  out- 
side, some  little  distance  from  the  port, 
a  place  in  which  the  ship  can  lay  afloat, 
and  within  which  place  she  can  discharge 
part  of  her  cargo ;  and  then  when  she  has 
discharged  a  sufficient  part  of  her  cargo 
she  can  get  into  the  port  which  is  named. 
That  may  be  all  very  well ;  it  may  be  an 
unreasonable  thing  or  a  reasonable  thing, 
but  that  is  not  the  bargain  the  parties 
have  entered  into.  They  never  entered 
into  a  contract  to  go  somewhere  to  a  port 
which  was  not  safe,  but  a  port  which 
would  be  safe  if  they  stopped  at  some 
other  place  near  it  and  with  a  little 
manipulation  of  the  cargo  made  the  ship 
fit  to  go  into  that  port.  That  was  not 
the  bargain.  The  bargain  was  a  plain 
bargain,  in  plain  English,  that  she  should 
go  to  a  port,  provided  the  other  party 
named  a  port,  which  in  itself  and  by  it- 
self was  a  port  safe  for  a  ship  of  such  a 
burthen,  and  complied  generally  with  the 
other  requisites  mentioned  in  the  charter- 
party.  I  am  of  opinion,  under  the  cir- 
cumstances, that  Lowestoft  was  not  such 
a  port,  and  that  therefore  the  defendants 
are  entitled  to  the  judgment  of  the  Court. 

B&ETI,  L.J. — The  question  here  is,  what 
was  the  sort  of  port  to  which,  when  the 
ship  arrived  at  Falmouth  for  orders,  the 
charterers  or  the  person  representing  the 
charterers  would  have  a  right  to  order  the 
ship  to  go  P  It  seems  to  me  that  the  first 
necessity  was  that  they  should  order  her 
to  go  to  a  port — to  something  which  is 
known  in  seafaring  language  as  a  port ; 
secondly,  it  should  be  a  port  in  which  she 
mifi^ht  always  lay  and  discharge  afloat ; 
and,  according  to  my  view,  the  meaning 
of  that  is,  that  it  should  be  a  port  in 
which,  from  the  moment  she  went  into  it 
in  the  condition  in  which  she  was  entitled 
to  go  into  it — ^from  that  moment  she  should 
be  able  to  lay  afloat,  and  that  she  should 
be  able  to  lay  afloat  until  the  time  when 
she  was  fairly  discharged.  The  condition 
in  which  she  was  entitled  to  go  into  this 
port  would  be  '* fully  loaded,''  and  she  was 
not  bound  to  unload  before  she  got  to  that 
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port.  Therefbre  the  meaning  of  it  is  that 
it  must  be  a  port  in  which  when  she  was 
fully  loaded  she  would  be  able  to  lay  afloat; 
and  it  must  be  a  port  which  would  remain 
in  such  a  condition  that  she  would  be  able 
to  lay  afloat  from  that  moment  until  she 
was  discharged.  But  there  is  something 
more  than  that.  It  must  not  only  be 
that,  but  it  must  be  safe;  therefore,  if 
she  was  ordered  to  a  port  in  which  she 
could  lay  afloat  from  the  beginning  to 
the  end,  but  in  which  she  would  not  be 
safe  laying  afloat  (there  may  be  such 
ports),  she  was  not  bound  to  go  to  that 
port.  The  question  is,  whether  Lowes- 
toft  was  a  port  to  which,  taking  that  con- 
struction, these  consignees  of  the  cargo 
were  entitled  to  order  her  to  go.  They 
ordered  her  to  go  to  Lowestoft.  The  mean- 
ing of  that,  to  my  mind,  considering  what 
Lowestoft  is  shewn  to  be,  is  not  to  go  to 
Lowestoft  roads,  but  to  go  to  Lowestoft 
harbour.  Therefore  the  question  must  be, 
whether  Lowestoft  harbour  was  a  place 
into  which  she  could  go  fully  loaded,  and 
lay  afloat  from  the  moment  she  went  into 
it  so  fully  loaded  until  she  was  discharged. 
In  my  opinion  it  was  not.  But  then  it  is 
said  she  could  have  done  that,  if  she  par- 
tially unloaded  in  Lowestoft  roads,  and 
the  custom  is  vouched.  It  seems  to  me 
that  that  custom  is  inadmissible,  because 
it  is  a  custom  sought  to  be  applied  to  a 
contract,  where  the  ship  is  only  bound  to 
go  into  Lowestoft,  as  to  somethiug  to  be 
done  before  she  gets  to  Lowestoft.  The 
evidence,  to  my  mind,  was  inadmissible. 
Therefore  it  seems  clear  to  me  that 
Lowestoft  was  a  port  to  which  they  were 
not  authorised  to  order  her. 

The  case  of  Shield  v.  WUkine  (I)  seems 
to  me  to  be  an  authority  precisely  in  point 
as  to  the  principles  of  this  decision.  I 
will  say  nothing  about  Oibson  v.  HiUstrom 
(2).  I  reserve  my  view  of  how  far  one 
is  bound  to  follow  that  case  until  the 
point  which  was  decided  in  it  arises.  It 
does  not  seem  to  be  applicable  to  the 
present  case. 


Cotton,  L.J. — I  am  of  the  same  opinion. 
What  we  have  to  consider  is  this :  whether 
the  charterers  had  a  right  to  order  the 

1)  5£zch.Bep.804;  19  Iaw  J.Bep.£KdL288. 
[2)  3  Asp.  Mar.  Oaa.  802. 
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captain  of  the  vessel  to  proceed  to  Lowes- 
toft. That  depends  upon  the  construc- 
tion of  the  charter-party.  The  place  to  be 
named  is  a  safe  port  within  certain  limits, 
and  there  is  this  also  in  the  charter-party 
— although  not  immediately  following — 
"  where  the  ship  can  always  lay  and  dis- 
charge afloat."  Now,  in  my  opinion, 
simply  taking  the  construction  of  this 
charter  (for  I  think  the  evidence  as  to 
what  is  meant  by  a  safe  port  could  not  be 
safely  admissible — I  do  not  say  it  could 
not  possibly  be — I  do  not  rely  on  it  at 
all),  a  safe  port  there  means  a  safe  port 
for  the  vessel  loading — that  is  to  say,  one 
into  which  a  vessel  loaded  can  safely  get. 
And  in  that  construction  one  is  supported 
very  much  by  what  was  said  by  Lord 
Gran  worth  in  his  judgment  in  the  case  of 
Shield  V.  Wilkins  (1),  which  is  exactly  in 
point,  supporting  the  construction  at 
which  I  have  arrived.  But  there  is  some- 
thing more  here.  We  have  in  this  char- 
ter-party a  declaratory  word  "  safe  ;'*  for 
though  there  may  be  a  doubt  whether 
these  words,  **  and  always  lay  and  discharge 
afloat,"  Apply  primarily  to  the  place  or  to 
the  port  of  discharge  to  which  the  ship 
can  safely  get,  yet,  in  my  opinion,  it  does 
shew  in  this  charter-pari^  what  is  meant 
by  a  safe  port — that  is,  one  into  which  the 
vessel  in  its  loaded  state  can  safely  get, 
and  in  which  it  could  "  always  lay  and 
discharge  afloat."  The  only  question  we 
have  to  consider  is  this :  whether,  on  the 
evidence,  Lowestoft  was  such  a  place,  or 
whether  there  was  anything  as  regards 
the  custom  which,  notwithstanding  it  was 
not,  can  justify  the  charterers  in  ordering 
the  ship  there.  Whether  Lowestofb  was 
such  a  place  must  depend  upon  this — as  to 
whether  the  roads  were  Lowestoft.  Now 
the  roads  were  not  the  port — the  roads 
were  not  a  part  of  the  port  of  Lowestoft ; 
and  when  the  charterers  ordered  the  ship 
to  go  to  Lowestoft,  the  charter-party  only 
authorising  the  ship  to  go  to  the  port,  they 
must  have  meant  to  the  port  or  harbour 
of  Lowestoft,  and  not  to  Lowestoft  roads. 
Therefore,  in  my  opinion,  though  the  ship 
might  have  safely  unloaded  whilst  laying 
afloat  in  the  roads,  that  will  not  save  the 
charterers,  and  enable  them  to  say  they 
had  a  right  to  require  the  ship  to  go  to 
Lo  westoit.    Now  it  is  said  tliere  is  a  ena* 


tom  of  this  port,  and  that  that  makes  a 
diflerence.  It  is  perfectly  true  that  when 
a  ship  has  to  go  to  a  port)  and  there  are 
stipulations  as  to  the  time  of  unloading, 
the  unloading  must  be  according  to  the 
custom  of  the  port  to  which  she  is  bound 
to  go  ;  that  is  to  say,  if  the  custom  is  in 
this  port  that  the  ship  is  bound  to  go  to 
unload  part  at  a  particular  place,  and  then 
go  Dp  to  the  wharf  and  unload  the  re- 
mainder, that  construes  and  controls,  if 
there  is  nothing  expressly  in  the  contract 
to  the  contrary,  the  stipulations  of  the 
charter-party.  But  it  is  said  here  that 
when  the  construction  of  the  contract  is 
that  the  port  mentioned  is  one  into  which 
the  ship  so  loaded  can  safely  go,  and  lay 
afloat  and  discharge,  that  is  to  be  varied  by 
this,  that  at  this  particular  port  ships  never 
do  go  loaded  into  port,  but  stay  outside  the 
port  and  there  take  out  part  of  their  cargo 
before  they  go  in.  But  in  my  opinion 
that  custom,  if  it  is  proved,  is  in  no  way 
admissible  to  control  what  is  the  true  con- 
struction of  the  charter-party,  indepen- 
dently of  any  such  custom  proved.  W  hen 
the  port  is  fixed,  then  the  custom  of  the 
port  may  regulate  certain  things  not  ex. 
pressly  provided  for  in  the  charter-party. 
In  my  opinion,  the  custom  of  the  port  as 
to  the  way  in  which  ships  are  dealt  with  be- 
fore they  go  into  the  port  cannot  shew  that 
the  port  is  one  that  the  charterers  had  a 
right  under  this  charter-party  to  order  the 
ship  to  go  to,  if,  without  anv  such  custom, 
it  would  not  have  been  such  a  port. 

James,  L.J. — I  did  not  say  anything 
about  the  custom,  but  I  will  sum  up  in  a 
few  words  my  view  of  it.  The  custom 
alleged  here  is,  that  Lowestoft  does  not 
mean  Lowestoft^  but  means  something 
else. 

Appeal  accordingly  allowed  with  costs. 


Solicitors — Hughes,  Hooker,  Bnttanahaw  &  Thun- 
der, for  appellants ;  H.  G.  Coote,  for  re^^Km^ 
dents. 
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Probate  Ccnues — Oompromiae, 

In  sanctioning  arrangements  between  paV' 
ties  to  Probate  causes,  the  Court  acts  upon 
ihe  statement  of  counsel  that  the  compro- 
mise  is  expedimt,  but  it  does  not  by  such 
sanction  thereby  intend  to  bind  infants  or 
any  other  persons. 

The  testatrix,  Elizabeth  AtkiDSon 
Strains,  wife  of  Werter  Strains,  of  Paul's 
Road,  Bow,  in  the  county  of  Middlesex, 
died  on  the  2nd  of  March,  1880.  She 
had  the  power  of  disposing  by  will  of 
certain  real  and  personal  estate,  and  this 
power  she  exercised  by  a  will,  which  she 
dal  J  executed  on  the  18th  of  December, 
1879,  and  whereof  she  appointed  the 
plaintiff  sole  executor. 

A  caveat  was  entered  on  behalf  of  the 
defendant,  the  husband  of  the  testatrix, 
who  was  abroad  at  the  time  of  her  death. 
The  caveat  was  duly  warned,  and  there 
the  matter  rested,  an  agreement  having 
been  come  to  between  the  parties.  The 
parties  to  the  agreement  were  the  defen- 
dant of  the  first  part,  the  plaintiff  of  the 
second  part,  Edward  James  Denton  of 
the  third  part,  Maria  Denton,  the  wife  of 
the  said  Edward  James  Denton,  of  the 
fourth  part,  and  the  five  children,  all 
nnder  age,  of  the  said  Edward  James 
Denton  by  the  said  Maria  Denton,  of  the 
fifth  part.  The  agreement  was  dated  the 
3rd  of  November,  1880. 

T^ssen,  for  the  defendant,  moved  the 
Court  on  the  30th  of  November  to  ap- 
pTove  of  the  agreement  on  behalf  of  the 
said  Maria  Denton,  she  being  a  married 
woman,  and  the  said  parties  thereto  of  the 
fifth  part,  they  being  infants ;  to  order 
the  said  agreement  so  approved  of  by  the 
Conrt  to  be  filed  ;  and  to  decree  probate 
of  the  will.  The  estate  was  small,  not 
more  than  600^,  and  it  was  for  the  ad- 
vantage of  all  parties  that  effect  should 
he  given  to  the  compromise. 

Safford,  for  the  plaintiff  and  other 
p&rtiies  to  the  agreement^  supported  the 
application. 


The  President  (Sib  Jahes  HANinmr). 
•—In  this  case  I  was  asked  to  confirm  an 
arrangement  which  has  been  entered  into 
between  the  parties,  so  as  to  bind  a  mar- 
ried woman  and  certain  infants.  It  has 
been  assumed  by  those  who  made  the 
application,  I  daresay  from  some  analogy 
with  proceedings  in  the  Chancery  Divi- 
sion, that  this  division  was  possessed  of 
this  case  in  the  same  way.  But  that  is 
not  so.  There  has  been  no  action  com- 
menced in  this  division.  There  has  been 
a  proceeding  by  caveat  and  warning ;  but 
by  the  Judicature  Act  an  action  can  only 
be  commenced  by  issuine  a  writ,  and  no 
writ  has  been  issued.  Therefore  there  is 
no  litigation  in  this  division,  and  nothing 
upon  which  this  Court  could  proceed. 
But,  in  addition,  I  am  extremely  un- 
willing, and  do  not  at  present  see  the  cir- 
cumstances  under  which  I  should  bind 
infants  to  the  consequences  of  any  com- 
promise  which  is  entered  into  by  the 

farties  to  a  Probate  cause  before  me. 
have  no  means  of  forming  any  judgment 
upon  the  wisdom  and  prudence  of  any 
compromise  that  may  be  entered  into. 
My  duty  is  to  determine  whether  or  no 
a  particular  will  is  the  will  of  the  de- 
ceased person ;  but  to  enable  me  to  tell 
what  are  the  grounds  upon  which  counsel 
came  to  the  conclusion  that  it  would  be 
prudent  to  make  a  compromise,  it  would 
be  necessary  that  I  should  be  informed 
not  merely  as  to  the  contents  of  their 
briefs,  but  the  impression  made  upon 
the  persons  who  have  seen  the  witnesses 
and  examined  them.  I  am  always 
willing  to  give  my  assistance  to  counsel 
when  I  am  consulted  as  to  whether  or  no 
a  particular  arrangement  should  be  car- 
ried out ;  but  I  always  do  so  with  this 
reservation,  that  upon  their  statements, 
as  far  as  I  can  judge,  it  seems  to  be  expe- 
dient, and  I  do  not  thereby  intend  to 
bind  infants  or  any  other  persons.  I 
have  made  these  observations  as  a  guide 
in  future  cases,  but  for  the  present  it  is 
sufficient  to  say  I  am  asked  to  sanction 
an  arrangement  in  a  case  which  does  not 
even  exist. 

Solicitors — Brighten,    Parker    &    Norman,    for 
plaintiff ;  T.  W.  Bogers,  for  defendant. 
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Jurisdiction — Difference  of  Opinion  he- 
tween  Judge  and  Nautical  Assessors — Jie» 
spective  Functions  of  Judge  and  Assessors, 

The  Court  should  he  guided  by  the  ad- 
vice of  the  assessors  only  on  matters  of 
nautical  science^  hut  if  it  holds  a  different 
opinion  to  them,  even  on  such  questions, 
judgment  must  he  given  in  accorda/nce  unth 
that  opinion,  Semble,  the  function  of  as- 
sessors is  merely  to  advise  the  Court  on 
matters  of  nautical  science,  not  to  decide 
issues  of  fact. 

This  was  an  appeal  from  the  City  of 
London  Court. 

Myhwrgh,  for  the  appellants. 
0.  Hall,  for  the  respondents. 

Sib  Robert  Phillimore. — I  need  not 
trouble  the  counsel  for  the  respondents. 
This  is  an  appeal  from  the  decision  of  the 
City  of  London  Goart,  in  an  action  of 
collision. 

A  collision  took  place  between  the  yacht 
lAly  and  one  of  two  barges  which  were 
being  towed  by  the  steam-tng  Aid,  Both 
vessels  were  going  down  the  river  Thames, 
and  the  collision  took  place  off  Blackwall. 
The  parts  of  the  vessels  that  came  into 
contact  were  the  stem  of  the  port  barge 
with  the  tafirail  of  the  Lily.  No  lives  were 
lost,  but  the  I/ily  sank  in  consequence  of 
the  collision.  The  first  question  to  be 
decided  is,  On  which  vessel  was  the  duty 
of  getting  out  of  the  way  oast  ? — clearly 
it  was  the  duty  of  the  steam-tug  to  get 
out  of  the  way  of  the  yacht.  The  owners 
of  the  steam-tug  do  not  deny  this,  and  by 
their  evidence  they  practically  admit  it. 
But  their.defence  is  that  those  on  board  the 
lAly  invited  the  Aid  io  give  the  Lily  a 
friendly  tow  ;  that  in  consequence  of  this 
invitation  the  Aid  kept  on  her  course,  and 
that  the  Lily  is  to  blame  for  having 
brought  about  the  collision.  There  is  a 
conflict  of  evidence  in  the  case.  According 
to  the  evidence  on  behalf  of  the  owners 
of  the  Aid^  there  was  a  man  standing  on 


the  yacht  with  a  rope  in  his  hand  as  if 
he  wanted  a  tow.  This  is  positively 
denied  by  the  man  himself  and  the  other 
witnesses  called  for  the  owners  of  the 
Lily,  and  is  supported  by  the  statement 
of  one  witness  alone.  I  have  no  doubt 
upon  the  evidence  that  it  is  not  proved 
that  this  man  carried  a  rope  in  his  hand, 
as  if  he  was  signalling  to  the  other  vessel 
that  he  wanted  a  tow.  On  the  contrary,  I 
think  the  evidence  given  on  behalf  of  the 
owners  of  the  Aid  on  this  point  is  dis- 
proved. The  evidence  then  being  dis- 
proved, the  next  question  is,  whether, 
without  assuming  it  to  have  been  dis- 
proved that  the  yacht  did  give  a  friendly 
invitation  to  the  steam-tug  to  be  given  a 
tow,  those  on  board  the  Aid  were  not 
bound  to  take  care  that  the  Aid  was  kept 
out  of  the  way  of  the  Lily,  The  evidence 
given  by  the  master  of  the  Aid  is  to  the 
effect  that  he  expected  the  vacht  to  come 
alongside,  but  that  instead  of  doing  so 
that  vessel  came  under  the  stem  of  the 
port  barge.  The  following  questions  and 
answers  occur  in  the  transcript  of  the 
shorthand  notes  of  the  cross-examination 
of  the  same  witness : — 

"  Q,  You  say  that  the  yacht  had  too 
much  way;  and  what  was  it  from — a 
breeze  ? — A.  There  was  no  breeze  at  all. 
Q.  What  was  it  from  ? — A,  By  their  row- 
ing and  the  small  sails  as  well.  Q.  With 
one  sweep  ? — A,  Yes ;  an  oar  was  oui— 
the  starboard  oar  that  was  helping  her  to 
us." 

I  put  it  to  the  elder  brethren  whether 
this  evidence  proved  any  conduct  on  the 
part  of  the  yacht  that  contributed  to  the 
collision,  and  in  their  opinion  the  yacht 
was  in  no  way  to  blame. 

The  opinion  that  the  yacht  was  not  to 
blame  was  in  the  judgment  of  the  Court 
below  a  wrong  judgment.  The  opinion 
of  the  learned  Judge  of  the  Court  below 
was  that  it  had  been  proved  that  there 
had  been  a  friendly  request  by  this  man 
standing  on  board  the  yacht  for  a  tow. 
The  learned  Judge  of  the  Court  below 
believed  this  story,  and  the  nautical  as- 
sessors by  whom  he  was  assisted  dis- 
believed it.  The  learned  Jud^e  came  to 
the  conclusion,  in  his  own  opinion,  that 
the  story  as  to  this  invitation  to  be  given 
a  tow  was  truCi  and  that  in  consequence 
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of  this  invitation  the  Aid  kept  her  course ; 
but  the  opinion  of  the  nautical  asseBSors 
was  dififerent. 

The  learned  Judge  was  bound  to  give  a 
judgment  in  accordance  with  his  own 
opinion;  but  he  took  an  erroneous  view 
of  his  duty,  and  ordered  judgment  to  be 
taken  in  accordance  with  what  was  not 
his  own  opinion.  It  is  clear  that  in  all 
these  cases  the  responsibility  of  the  de- 
cision  rests  upon  the  Judge.  It  may  have 
been  his  duty,  according  to  the  circum- 
stances of  the  case,  to  give  more  or  less 
weight  to  the  opinion  of  the  nautical  as- 
sessors. On  questions  of  nautical  science 
he  would  be  guided  by  their  opinion, 
but  not  contrary  to  his  own  opinion.  In 
other  cases  of  what  might  be  called  com- 
mon evidence,  it  is  not  his  duty  to  ask 
the  opinion  of  the  assessors  at  all :  he  may 
ask  their  opinion  on  questions  within 
their  nautical  experience,  but  in  this  case 
it  appears  that  the  nautical  assessors 
were  of  a  different  opinion  on  the  whole 
to  the  opinion  formed  by  the  learned 
Judge  hunself.  I  therefore  take  this 
view  of  the  case.  Still,  however,  apart 
from  all  questions  as  to  the  duty  of  the 
learned  Judge  of  the  Court  below,  and 
the  manner  in  which  the  decision  of  that 
Court  was  arrived  at,  the  main  question 
to  be  decided  on  this  appeal  is,  whether 
that  decision  was  or  was  not  wrong,  either 
in  law  or  in  fact ;  and  in  the  result,  after 
consideration  with  the  elder  brethren,  I 
have  arrived  at  the  conclusion  that  the 
decision  was  right  though  the  reasoning 
was  wronff,  and  I  therefore  must  dismisa 
the  appeal  with  costs. 


Solicitors — J.  A.  &  H.  E.  Farnfield,  for  appellants ; 
F^ior,  Bigg,  Church  &  AdamSi  for  respondents. 
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Probate. 

1881. 
Eeb.  22. 
March  1. 


In  the  goods  of  sabah  Ann 
OOOPEB  (deceased). 


You  fiO.— P.,  D.  &"A. 


WiU  of  Married  Woman  with  Husband's 
Consent  —  JSushand  named  Executor  — 
DeaJ;h  of  Husband  before  Document  proved 
— Probate. 

A  ivill  was  made  by  a  married  woma/n, 
who  appointed  her  husband  one  of  her 
executes.  He  assented  to  the  m^ing  of 
the  willy  and  after  his  wife*s  death  he 
expressed  his  intention  to  take  prolate  of  it, 
but  died  before  doing  so.  The  Court  held 
that  he  had  not  withdrawn  his  consent,  and 
decreed  probate  of  the  mil  to  the  surviving 
executor. 

Sarah  Ann  Cooper,  wife  of  James 
Cooper,  of  Haglej,  in  the  county  of 
Worcester,  builder,  died  on  the  19th  of 
September,  1880.  She  made  her  will, 
with  the  consent  of  her  husband,  on  the 
23rd  of  August,  1880,  and  thereof  ap- 
pointed her  husband  and  her  brother, 
Thomas  Taylor,  executors.  The  consent 
of  the  husband  was  contained  in  the 
folio wiog  memorandum,  which  was  sigpied 
by  him :  "  I,  James  Cooper,  of  Hagley, 
in  the  county  of  Worcester,  builder, 
acknowledge  that  the  sum  of  400Z.  and 
200Z.  now  in  the  hands  of  Mr.  L.  D. 
Broughton,  solicitor,  Birmingham,  is  the 
separate  estate  of  my  wife,  Sarah  Ann 
Cooper,  to  will  and  dispose  of  as  she  may 
think  fit.  Dated  this  23rd  day  of  August, 
1880.  James  Cooper."  It  further  ap- 
peared  from  the  affidavits  filed  in  the 
matter,  that  after  his  wife's  death  he 
expressed  his  intention  to  take  probate  of 
the  will,  but  was  prevented  by  continued 
illness  from  doing  so  ;  and  he  died  on  the 
30th  of  December,  1880,  leaving  the  will 
unproved. 

Fritchardy  for  the  surviving  executor, 
moved  the  Court  for  probate. — ^The  hus- 
band's consent  is  to  be  implied  from  the 
circumstances — BrooTc  v.  Tvm/er  (1)  ;  and 
consent  once  given  cannot  be  withdrawn 
—Maas  V.  Sheffield  (2).  Where  the  bus- 
band  has  consented  to  the  making  of  the 

(1)  2  Mod.  172. 

(2)  1  Bobert.  364 ;  4  Notes  of  Caa.  357. 


42 


PROBATE,  DITOBCE  AND  ADUISALTY  DIVIBION. 


[N.S. 


In  the  goods  of  Sarah  Ann  Cooper,  Prob, 

will  slight  proof  will  be  Bnfficient  to  maike 
out  the  continuance  of  the  husband's 
consent  after  death  —  Fraser's  Note  to 
Force  and  Hemhling^s  Oase  (3). 

Owr.  ach,  vult. 

The  Pbesident  (Sib  James  Haitnek) 
(on  March  1). — In  this  case  the  testatrix, 
a  married  woman,  who  died  in  September, 
1880,  made  her  will  on  the  23rd  of  August 
in  the  same  year.  The  will  was  made 
with  the  consent  of  her  husband,  and  he 
signed  a  memorandum  to  that  effect. 
After  her  death  it  was  intended  that  the 
will  should  be  proved  bj  her  husband  and 
the  other  executor  appointed  by  it.  That 
could  not  be  done  in  consequence  of  the 
husband's  illness ;  but  down  to  his  death 
he  never  in  any  way  withdrew  his  con- 
sent. In  these  circumstances,  I  think  the 
will  is  entitled  to  probate,  and  decree 
accordingly. 

Solicitors — Kennedy,  Hughes  &  Kennedy,  agents 
for  L.  D.  Bronghton,  Birmingham. 
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Pbobatb 

1881 
Feb 


the  goods  of  sophia  matuda 
HEATHCOTE  (deceased). 


WiU  of  Married  Wovnam,  made  wnder 
Tower — Power  not  recited  in  WHl — Codicil 
executed  during  Widowhood  referring  to 
WUl— Probate. 

A  married  womaoh  exeevied  in  d/wplicaie 
a  will  under  a  power^  but  did  not  recite  the 
power  in  the  instrwnefiU,  On  her  hus^ 
bands  death  she  executed  a  codicUj  also  in 
duplicaief  to  her  *'  last  will  and  testament,^* 
The  codiM  was  wriUen  on  the  sheets  of 
paper  containing  the  wiU^  amd  the  only 
known  will  in  existence  was  that  which 
she  made  during  coverture: — Held,  thai 
the  wiU  was  ident^d  and  oanfirmed  by  the 
eodioilf  and  probate  ioas  granted  of  both 
docwments^ 

Soplda  Matilda  Heathcotey  late  of 
North  Luffenham  Hall,  in  the  county  of 
Bntland,  widow^  deceased,  died  on  the 
20th  of  November,  1880,  leaving  a  du- 

(8)  Oo.  Lit.  «1  h. 


plicate  will,  dated  the  17th  of  November, 
1874  (executed  during  coverture),  and  a 
duplicate  codicil,  dated  ihe  let  of  No- 
vember, 1880,  executed  during  widow- 
hood, after  the  death  of  her  husband, 
William  Henry  Heathcote. 

By  a  settlement  made  upon  the  mar- 
riage of  the  said  William  Henry  Heath- 
cote with  the  deceased,  then  Sophia 
Matilda  Wright,  spinster,  daughter  of 
Thomas  Wright,  of  Upton  Hall,  Notts, 
dated  the  l^th  of  December,  1833,  a  sum 
of  10,000Z.,  which  William  Henry  Heath- 
cote was  entitled  to  receive  within  six 
calendar  months  next  after  the  decease 
of  his  father,  Sir  GKlbert  Heathcote, 
was  settled  upon  William  Henry  Heath- 
cote for  his  life,  and  after  his  decease 
upon  Sophia  Matilda  Wright  for  her 
life,  and  after  their  deaths  in  trust  for 
their  children  as  they  or  the  survivor  of 
them  should  by  deed  or  will  appoint,  and, 
in  default  of  appointment,  for  the  children 
equally,  with  a  proviso  that  if  there  were 
no  children  of  the  marriage,  the  10,000Z. 
should,  after  Mrs.  Heathoote's  death, 
be  held  in  trust  for  William  Hjeniy 
Heathcote. 

By  the  same  settlement  the  sum  of 
5,0002.  and  of  4,5512.  ISs.  6d.  Reduced 
Three  per  Gents,  were  settled  upon  the 
husband  for  life,  remainder  to  the  wife 
for  life,  remainder  to  the  children  as  the 
husband  and  wife  or  the  survivor  of  them 
should  by  deed  or  will  appoint,  and,  in 
default  of  appointment,  to  the  children 
equally,  with  a  proviso  that  if  there  were 
no  children  of  the  marriage  the  5,000Z. 
and  4,5512.  IBs.  Sd.  should  be  held,  upon 
trust,  if  the  wife  should  survive  the  hus- 
band, for  the  wife  absolutely,  but  if  the 
husband  should  survive  the  wife,  then 
upon  trust  for  such  persons  as  the  wife 
should  by  will  appoint,  and,  in  default  of 
appointment,  for  such  persons  as  would 
have  been  the  next-of-kin  of  the  wife 
had  she  died  unmarried.  And  in  the 
same  settlement  was  contained  a  covenant 
by  the  said  William  Henry  Heathcote 
and  Sophia  Matilda  Wright  (the  de- 
ceased) to  assign  to  the  trustees  thereof 
all  real  and  personal  property  which 
might,  to  the  amount  of  1002.  atone  time, 
vest  in  the  said  Sophia  Matilda  Wright 
(the  deceased)  during  the  joint  Uvea  of 
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hi  the  goods  of  Sophia,  Matilda  ffeathcote,  Proh, 
herself  and  the  said  William  Henry 
Heathooie,  as  to  sach  part  as  shonld  be 
personal  property  and  be  in  money  or 
stocks,  upon  the  same  trusts  as  were 
thereinbefore  declared  concerning  the  said 
sams  of  5,000?.  and  4,561Z.  18«.  5d.  Re- 
daoed  Three  per  Gents. 

There  were  no  children  of  the  marriage. 

By  the  will  bearing  date  the  17th  of 
NoTember,  1874,  and  execated  in  dupli- 
cate, the  said  Sophia  Matilda  Heathcote 
bequeathed  pecuniary  legacies  amounting 
in  all  to  13,150Z.,  and  appointed  the  Rev, 
Frederick  Heathcote  Sutton  residuary 
legatee,  and  she  further  nominated  him 
and  Mr.  Thomas  Bnrroughes  her  executors. 
Both  parts  of  the  said  will  were  in  the 
handwriting  of  the  testatrix,  but  it  con- 
tained no  reference  to  the  power  under 
which  it  was  made. 

William  Henry  Heathcote,  the  husband 
of  the  deceased,  made  a  will  bearing  date 
the  17th  of  June,  1875,  whereof  he  ap- 
pointed her  sole  executrix  and  universal 
legatee  and  devisee ;  and  he  died  on  the 
17th  of  October,  1880,  without  having 
revoked  or  altered  the  said  will. 

On  the  Ist  of  November,  1880,  the 
deceased  duly  executed  in  duplicate  a 
codicil  which  began — '*  This  is  a  codicil 
to  the  last  will  and  testament  of  me, 
Sophia  Matilda  Heathcote,  of  North  Luf- 
fenham,  Rutland."  Both  parts  of  the 
codicil  were  in  her  own  handwriting, 
and  were  written  upon  each  of  the  two 
sheets  of  paper  containing  the  two  parts 
of  the  duplicate  will  of  the  17th  of  No- 
vember,  1874  By  the  codicil  she  be- 
qneathed  pecuniary  legacies  amounting  in 
aU  to  29,7081.  Is.  (including  the  10,000Z. 
settled  upon  her  husband  and  herself  at 
their  marriage),  and  various  specific 
legacies  of  personal  chattels. 

Inderwick  (with  him  Searle)  moved  the 
Court  to  deoree  probate  of  the  will  and 
codicil  to  the  executors  named  in  the 
will.  The  question  was,  Was  there  any- 
thing in  the  case  to  take  it  out  of  the 
ordinary  rule  that  the  will  was  incorpo- 
rated by  reference  to  it  in  the  codicil  ?  It 
was  submitted  that  there  was  not.  If 
there  were  any  doubt  as  to  the  will  being 
the  document  to  which  the  testatrix  re- 
ierred  in  the  codicil,  parol  evidence  was 
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admissible  to  remove  it — Allen  v.  Maddoek 

(1). 

[Thb  President. — She  had  a  power 
under  the  settlement  to  make  this  will  at 
the  time  she  made  it,  providing  for  the 
events  which  have  occurred.] 

It  is  difficult  to  say  that.  She  had 
power  to  make  an  operative  will  if  sbe 
predeceased  her  husband,  but  no  question 
as  to  the  power  arises  here.  The  question 
is.  Is  the  will  incorporated  in  the  codicil  P 
We  submit  that  it  is,  and  that  it  is  entitled 
to  probate  with  the  codicil.  There  is  no 
other  known  will  of  the  testatrix  in  exist- 
ence, and  an  affidavit  to  that  effect  can  be 
supplied.  The  codicil  being  written  on 
the  same  paper,  the  Court  would  be  justi- 
fied in  coming  to  the  conclusion  that  it  is 
the  document  to  which  she  referred  as 
her  last  will  and  testament. 

Bayfordf  on  behalf  of  certain  of  the 
next-of-kin,  supported  the  application. 

Dr.  Tristram  and  Pritchard,  for  others 
of  the  next-of-kin  and  parties  entitled  in 
distribution,  opposed  it. — The  case  must 
ultimately  go  to  the  Court  of  Construc- 
tion ;  but  it  is  admitted  that  the  question 
for  present  determination  is,  whether  the 
codicil  sufficiently  identifies  the  will  so  as 
to  entitle  it  to  probate.  It  is  submitted 
that  it  does  not.  The  case  goes  farther 
than  any  other  case.  The  codicil  contains 
a  bare  reference  to  a  last  will  and  testa* 
ment,  but  in  Allen  v.  Maddoek  (1)  the 
codicil  contained  also  a  reference  to  the 
fact  that  an  executor  was  appointed 
under  the  will,  and  as  to  what  he  was  to  do. 
Mere  enumeration  of  a  series  of  codicils 
will  not  suffice  to  incorporate  one  of  the 
earlier  of  the  series  which  was  imperfectly 
executed — Stoekil  v.  Punehon  (2). 

The  Pbbsidbnt  (Sib  James  Hannen). — 
The  only  question  raised  for  my  deter- 
mination is,  whether  or  not  the  will  of 
1874  is  sufficiently  identified  as  the  "  last 
will  and  testament"  referred  to  in  the 
codicil.  I  have  nothing  to  do  with  any 
question  of  construction.  I  have  simply 
to  say  whether  or  not  I  am  satisfied  that 
the  will  of  1874  is  the  document  referred 
to.     It  appears  to  me  that  the  case  is 

(1)  11  Moore  P.O.  467. 

(2)  JnUt  p.  14. 


44 


PBOBATE,  SIVOBCB  AMD  ADMIBALTT  DIVISION. 


[N.S. 


In  the  goods  of  Sophia  Matilda  Heathcote,  Froh» 

governed  by  the  passage  (p.  441)  in  AU&n 
V.  Haddock  (1),  to  which  I  called  atten- 
tion in  the  coarse  of  the  argument :  "  It 
may  be  said  that,  on  the  present  occasion, 
the  Court  of  Probate  is  to  a  certain  ex- 
tent a  Court  of  Construction ;  for  it  has 
to  determine  what  is  the  meaning  of  the 
reference  made  by  the  testatrix  in  her 
codicil  to  her  last  will  and  testament  (the 
executor  under  which  is  to  determine  upon 
one  of  the  gifts  in  the  codicil),  and  whe- 
ther any,  and,  if  any,  what  instrument 
found  at  her  death  is  thereby  referred  to. 
This  question  is  one  of  fact  which  obvi- 
ously  must  be  explained,  and  can  only  be 
explained  by  parol  evidence.  At  first 
sight  there  is  no  difficulty;  there  is  no 
ambiguity  whatever  in  the  expression  by 
whieh  the  reference  is  made.  Parol  evi- 
dence mast  necessarily  be  received  to 
prove  whether  there  is  or  is  not  in  exist- 
ence at  the  testatrix's  death  any  such 
instrument  as  is  referred  to  by  the  codicil. 
For  this  purpose,  enquiry  must  be  made 
and  evidence  must  be  offered  to  shew 
what  papers  there  were  at  the  date  of 
the  codicil  which  could  answer  the  de- 
scription contained  in  the  codicil;  and 
the  Court,  having  by  these  means  plabed 
itself  in  the  situation  of  the  testatrix,  and 
acquired,  as  far  as  possible,  all  the  know- 
ledge which  the  testatrix  possessed,  must 
say,  upon  a  consideration  of  those  extrinsic 
circumstances,  whether  the  paper  is  iden- 
tified or  not." 

With  regard  to  the  case  of  Stockil  v. 
Punshon  (2)  to  which  reference  has  been 
made,  and  which  was  before  me  some 
little  time  ago,  upon  the  statement  of 
Dr.  Tristram  that  it  was  perfectly  im- 
material which  course  was  pursued,  I 
simply  said  that  the  bare  fact  of  enume- 
rating the  codicils  was  not  sufficient  for 
the  pnrpose  of  identification  and  incor- 
poration. It  was  not  neoessary  for  me 
to  go  into  the  question  whether  extra- 
neous evidence  would  be  admissible  to 
connect  one  with  the  other.  It  was  a 
case  in  which  it  was  of  no  importance 
which  way  the  Court  decided,  and  I  there- 
fore did  not  go  into  the  subject,  but 
acted  on  the  impression  that  the  bare  &ct 
of  enumeration  was  not  sufficient.  That 
case,  therefore,  does  not  in  any  way  cause 
an  embarraasment.    There  is  no  incon- 


sistency between  the  two  oases,  beoaose 
here  it  is  to  be  taken  by  admission  that 
there  is  no  other  known  instrument  save 
this  will  to  which  the  reference  made  in 
the  codicil  could  apply,  and  it  is  upon  that 
assumption  that  I  decide  that  the  will  so 
referred  to  in  the  codicil  must  be  admitted 
to  probate.  An  affidavit  of  the  character 
mentioned  by  Mr.  Inderwick  must,  how- 
ever, be  supplied. 


Solicitor — M.  Jameson,  agent  for  H«  Honeheo, 
Thetford,  for  the  executors. 


Peobatb.  1 
1881.       } 
Jan.  12,  26.  J 


WILKINSON    V.  GORTIBU). 


Codicil  proved  by  Legatee — Oosia  as  of 
Executor  proving. 

A  legatee  who  propov/nde  a  codicil  and 
establishes  its  validiiy  is  entitled  to  the 
sams  costs  as  those  to  which  an  executor 
would  be  entitled, 

•  A  died  lecmng  a  will  and  dodicU.  B, 
the  executory  took  probate  only  of  the  wiU, 
0,  a  legatee  wider  the  codicUy  propounded 
the  document^  and  proof  of  it  was  opposed 
by  B,  the  executor^  and  defendant  in  the 
action.  0  having  established  its  vaUMy^ 
the  Court  pronounced  for  the  codicil  and 
condemned  B  in  costs,  and  gave  the  plaintiff 
also  out  of  the  estate  such  sum  nomine 
expensarum  as  would  cover  the  additional 
expenses  incurred  by  her, 

Bichard  Corfield,  late  of  Bradney,  in 
the  parish  of  Worfield,  in  the  county  of 
Salop,  farmer,  deceased,  died  on  the  Ist 
of  May,  1879,  having  made  a  will  dated 
the  22nd  of  November,  1873,  and  a  oodidl 
dated  the  27th  of  April,  1879. 

By  the  will  the  testator  gave  all  his 
property  to  his  brother,  the  defendant 
Thomas  Corfield,  and  his  sister,  Eliza 
Corfield,  absolutely,  subject  to  an  annuity 
of  15Z.,  and  appointed  them  executor  and 
executrix.  By  the  codicil  the  testator 
gave  the  plaintifE  Mary  Wilkinson  an  an- 
nuity of  20L  charged  upon  his  property 
generally.    The  trntator'a  sister  died  in 
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WMituon  v.  Corfield,  Prob. 

his  lifetime,  and  the  defendant  proved  the 
will  only.  The  plaintiff  thereapon  pro- 
pounded the  codicil,  to  which  the  defen- 
dant pleaded  that  it  was  not  duly  executed, 
that  deceased  did  not  know  and  approve 
of  the  contents  thereof,  and  that  it  was 
revoked  by  the  deceased  by  having  been 
torn  by  him  and  the  pieces  burnt  by  the 
defendant  by  the  direction  of  the  deceased. 
At  the  hearing,  before  the  Conrt  itself, 
it  was  proved  that  the  codicil  was  duly 
executed  by  the  testator,  who  thoroughly 
approved  of  it,  and  that  it  was  given  by 
him  to  one  of  the  attesting  witnesses, 
who  subsequently  sent  it  back  to  the 
defendant.  The  defendant  alleged  that 
on  the  dOth  of  April  he  gave  the  codicil 
to  the  testator,  who  tore  it  into  three 
pieces,  and  told  him  to  put  them  on  the 
fire,  which  he  accordingly  did.  The 
Court  nevertheless  found  that  the  codicil 
bad  not  been  revoked,  and  condemned 
the  defendant  in  costs. 

Inderwick  {Bayford  with  him),  applied 
for  an  order  that  the  plaintifE's  extra  costs 
should  be  paid  out  of  the  estate. 

Staveley  Hill  (with  him  Searle),  for  the 
defendant. 

Ow«  adv,  vuU. 

Thb  President  (Sir  Jambs  Hannbn) 
delivered  the  following  judgment  on 
January  26 : — 

The  question  in  this  case  was  this  :  A 
l^^tee  propounded  a  codicil  made  in  her 
favour  and  succeeded ;  and  an  application 
was  made  to  me  to  allow  her  her  costs, 
upon  the  ground  that  in  propounding  this 
codicil,  which  turned  out  to  be  the  testa- 
mentary instrument  of  the  testator,  she 
ought  to  be  allowed  those  costs,  which, 
if  the  executor  had  done  his  duty,  he 
would  have  been  able  to  take  for  himself 
out  of  the  estate ;  and  I  am  of  opinion 
that  that  is  a  reasonable  application.  In 
the  first  place,  it  is  very  clear  that  a 
legatee  is  entitled  to  have  his  expenses 
paid  when  he  establishes  a  testamentary 
paper.  That  is  laid  down  in  Sutton  v. 
Dram  (1)  in  these  simple  but  very  em- 
phatic terms:  "Where  a  legatee  pro- 
pounds  a  paper  and  establishes  it,  thereby 
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fulfilling  the  duty  of  the  executor,  the 
legatee  is  entitled  to  have  the  expenses 
paid  out  of  the  estate  of  the  deceased. 
This  is  the  rule  of  the  Court/'  Now  it 
is  obvious  that,  in  this  case,  if  I  allowed 
no  more  than  the  ordinary  costs  the 
legatee  would  have  no  benefit  from  her 
small  annuity  of  20^.  for  a  considerable 
time,  and  I  therefore  think  I  ought  to 
allow  her  costs  on  the  same  scale  prac- 
tically as  the  executor  would  himself  have 
been  entitled  to  receive.  I  shall  therefore 
make  the  order  in  the  form  which  I  find 
has  been  used  in  an  analogous  case.  I 
refer  to  the  case  of  Broom  v.  Broom  (2), 
in  which  a  sum  was  allowed  nondns 
expensarum.  Therefore  the  order  I  shall 
make  will  be  in  these  terms  :  "I  further 
give  to  the  plaintiff,  nomine  expensarum^ 
such  sum  as  shall  be  considered  by  the 
Registrar  sufficient  to  cover  the  additional 
expenses  of  the  plaintiff  of  and  incidental 
to  these  proceedings,  to  be  paid  out  of  the 
estate  of  the  deceased." 


Solicitors— Prior  &  Co.,  for  plaintiff;  Traefitt  & 
G^ne,  agents  for  T.  B.  Hardwick,  Bridgnorth, 
for  defendant. 
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Administration  pending  Suit — Recexver 
pending  Suit — Termination  of — Oosts. 

The  duties  of  an  administrator  or  r6- 
ceiver  pending  suit  commence  from  the  date 
of  the  order  of  appointment,  and,  if  ths 
decree  in  the  action  is  appealed  from,  they 
do  not  cease  until  the  appeal  has  been  dis» 
posed  of 

The  costs  of  a/n  administrator  and  re- 
ceiver  pending  suit  were  allowed  from  the 
date  of  appointment  until  the  dismissal  of 
the  appeal  from  the  decree  in  the  action. 

This  was  a  summons  in  objection  to  a 
taxation  of  costs. 

The  plaintiffs,  as  executors,  propounded 


(1)  2  PhiUi.  828. 


(2)  Deane  &  Sw.  258. 
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Taylor  v.  TayUyr,  Proh. 

the  will  of  Henry  Taylor,  deceased,  which 
was  opposed  by  the  defendant,  the  daugh- 
ter and  heiresB-at-law. 

The  following  are  the  material  dates : — 

1878.  December  24.  Action  com- 
menced. 

1879.  February  25.  Order  appointing 
Mr.  Ward  administrator  and  receiver 
pending  suit. 

March  21.  Order  for  receiver  pending 
suit  sealed. 

April  5.  Letters  of  administration 
pending  sait  issued. 

May  3  and  6.  Action  heard ;  verdict 
and  sentence  pronouncing  against  the  will 
and  condemning  the  plaintiffs  in  costs. 

May  21.  Rule  nm  for  new  trial. 

July  1.  Rule  discharged. 

1880.  March  9.  Order  authorising  Mr. 
Ward  as  administrator  and  receiver  pend- 
ing suit  to  sell  farming  stock,  <fec. 

March  23.  Similar  order  authorising 
him  to  give  a  tenant  notice  to  quit. 

April  20  and  23.  Appeal  from  order 
discharging  the  rule  nisi  heard  and  appeal 
dismissed. 

May  10.  Letters  of  administration 
granted  to  widow  of  deceased. 

On  the  taxation  the  Registrar  disallowed 
all  the  costs  of  Mr.  Ward  and  his  solicitor 
between  the  26th  of  February,  1879,  and 
the  dates  when  the  letters  of  administra- 
tion appointing  him  issued,  and  the  order 
for  receiver  was  sealed,  on  the  ground 
that  Mr.  Ward  had  no  power  to  a>ct  till 
then. 

The  Registrar  also  disallowed  Mr. 
Ward's  and  his  solicitor's  costs  from  the 
6th  of  May,  1879,  on  the  ground  that 
the  final  decree  was  made  on  that  day, 
and  that  the  defendant  might  at  once 
have  taken  out  a  grant  of  letters  of  ad- 
ministration, notwithstanding  the  appeal, 
or  might  have  obtained  fresh  appoint- 
ments as  administrator  and  receiver  pend- 
ing suit — OharUon  v.  Hindmarsh  (1). 

Bctt/fordj  in  objection  to  the  taxation, 
cited  Msh&r  v.  Joy  (2),  Wells  v.  Wells 
omd  Hudson  (3)  and  Jones  v.  Jones  (4). 

Jetme^  in  support  of  taxation. 

(1)  1  Sw.  &  Tr.  619. 

\2)  Law  Bep.  4  P.  &  D.  231. 

(3)  3  8w.  &  Tp.  642. 

(4)  Law  Bop.  2  P.  &  D.  232. 


The  President  (Sir  James  HAmiBir) 
considered  that  the  appeal  operated  as  an 
extension  of  the  suit,  and  also  that  the 
plaintiffs,  by  their  conduct  in  the  case, 
and  especially  by  being  parties  to  the 
orders  of  the  9th  and  23rd  of  Afarch, 
1880,  were  estopped  from  objecting.  He 
therefore  allowed  all  the  costs  from  the 
date  of  the  order  appointing  the  adminis- 
trator and  receiver. 


Solicitors — ^White  &  Sons,  agents  for  Shipton  & 
Hallewell,  Chesterfield,  for  plaintifib ;  Chorley, 
Crawford  &  Chester,  for  defendant 


RALTT.l 
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THE  SKANDINAV. 


Oharter-party — Measurement  of  Oargo, 

The  general  rule  that  cargo  is  to  be  paid 
for  according  to  the  quantity  measured  and 
delivered  at  the  port  of  discharge  must  pre- 
vail,  wdess  words  shewing  distinctly  an  in- 
tention  that  a  measurement  at  the  port  of 
loading  is  to  be  taken  are  found  in  the 
charter-party. 

This  was  an  appeal  from  the  decision  of 
the  County  Court  Judge  at  Hull,  in  an 
action  by  the  shipowner  against  the  cargo- 
owners  to  recover  74d.  ISs.  Sd.  for  balance 
of  freight.  By  charter-party  made  at  Stock- 
holm on  the  13th  of  March,  1880,  it  was 
agreed  that  the  Skandinav  should  proceed 
to  a  good  and  safe  port  in  Westervidcs 
Custom  House  district,  and  there  load  a 
inH  and  complete  oargo  of  props,  and 
being  so  loaded  should  proceed  to  a  safe 
port  on  the  east  coast  of  Great  Britain, 
''and  deliver  the  same  on  being  paid 
fireight  at  and  after  the  rate  of  [wnioh 
was  then  specified]  all  British  sterling 
in  full  per  180  English  cubic  feet  taken 
on  board  as  per  Gothenburg  custom." 
By  the  bill  of  lading  the  master  bound 
himself  to  deliver  the  oargo  of  props  *'  on 
safe  arrival  to  order  against  an  agreed 
freight  as  per  charter-party." 

The  Skandinav  arrived  at  the  port  of 
Werkeback,  but  the  cargo  was  not  mea- 
sured before  being  shipped,  the  agent  of 
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the  cargo-owners  having  refased  to  mea< 
snre  it,  although  requested  to  do  so  by  the 
master. 

After  the  cargo  had  been  shipped,  the 
master  telegraphed  to  the  charterer  to 
get  a  lump  sum  freight,  to  which  the 
charterer  replied :  ^'  Lamp  sam  refused 
positively;  I  must  submit  to  the  mea- 
suring in  Hull  of  the  8k<indinav*8  csxgoJ* 
Accordingly,  at  the  end  of  the  bill  of 
lading  the  master  added  the  words, 
"Nomber  of  pieces,  measure  and  quan- 
tity unknown,  free  from  damage,  cargo 
to  be  measured  up  at  port  of  dis- 
cbarge at  charterer's  expense,  according 
to  his  telegram."  The  cargo  on  arrival 
was  measured  by  the  Custom  House 
officials  according  to  the  English  measure- 
ment, which  was  most  favourable  to  the 
cargo-owners,  and  the  shipowner  then 
brought  his  action  against  the  cargo- 
owners  for  the  balance  of  freight,  which 
was  admittedly  due,  if  the  cargo  was  to 
be  measured  according  to  the  Gothenburg 
custom. 

The  County  Court  Judge  decided  in 
&vour  of  the  plaintifP',  the  shipowner,  and 
gave  judgment  for  him  for  74i,  IQs,  8d, 
with  costs. 

The  defendant  appealed. 

BuckniUy  for  the  appellant,  contended 
that  the  freight  shoiUd  be  paid  by  mea- 
surement at  the  port  of  discharge.  He 
relied  on  OouUhurst  v.  Sweet  (1). 

/.  0,  WUty  for  the  respondent. — The 
custom  referred  to  in  the  charter-party 
is  that  of  "  measurement."  The  meaning 
of  the  charter-party  is  thirty-five  shillings 
for  every  180  English  cubic  feet  as  ascer- 
tained by  Grothenburg  measurement.  It 
was  never  suggested  in  the  Court  below 
that  there  was  any  custom  as  to  *'  load- 
ing" at  Gothenburg,  and  no  evidence 
was  offered  as  to  l£e  existence  of  any 
such  custom. 

Sib  B.  J.  Phillimobe. — I  am  somewhat 
unfortunately  situated  for  the  purpose  of 
deciding  this  appeal,  for  the  case  has 
been  brought  before  me  without  any 
pleadings,  and  without  any  assistance 
either  from  the  notes  of  the  learned  Judge 
of  the  Court  below,  or  from  any  reasons 

(1)  Uw  Bep.  1  C.F.  649, 
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for  his  judgment  which  I  can  rely  upcoi.   I 
naturally  expected  in  a  case  of  this  de- 
scription to  find  the  reasons  for  the  deci- 
sion of  the  learned  Judge  of  the  Court 
below  set  out  at  some  length.    So  far, 
however,  as  I  am  able  to  understand  the 
real  question  to  be  decided,  it  is  as  to  the 
proper  construction  of  the  following  words 
in  the  charter-party :  '*  Taken  on  board 
as    per   Gothenburg  custom" — that    is, 
whether  these  words  relate  to  a  custom 
of    loading    at   Gt)thenburg,   or    to  the 
method  of  ascertaining  the  measurement 
of  the  cargo.     Now  the  rule  which  it  is 
adnutted  I  should  have  had  to  follow  in 
this  case,  if  the  words  I  have  referred 
to  had  not  been  contained  in  the  charter- 
party,  would  have  been  to  have  ascer- 
tained the  amount  of    freight    payable 
according  to  the  English  measurement  at 
the  port  of  delivery.     My  attention  has 
been  called  to  the  case  of  Ooulihwrst  v. 
Sweet  (1),  in  which,  in  the  judgment  of 
Mr.  Justice  Willes,  is  the  following  quo- 
tation from  Mr.  Baron  Martin's  ju^ment 
in  Oibson  v.  Sturge  (2)  :  "  In  my  opinion, 
therefore,  in  the  absence  of  contract  upon 
the  subject,  and  considering  what  is  most 
just  and  reasonable,  what  is  most  analo- 
gous to  cases  of  a  similar  kind,  and  what 
IS  the  most  convenient  practical  rule  upon 
the  subject,  and  the  most  beneficial  to  all 
parties  interested,  the  measurement  at  the 
port  of  delivery  affords  a  test  for  the  ascer- 
tainment of  freight  preferable  to  that  of 
measurement  at  the  port  of  loading.     If 
this  be  found  inconvenient  in  any  par- 
ticular classes  of  cargo,   a   few  words 
inserted  in  the  bill  of  lading  would  effec- 
tually remedy  it."     Similarly  in  this  case, 
if  the  respondents  had  wished  the  cargo  to 
have  been  measured  according  to  Gothen- 
burg custom,  they  could  easOy  have  in- 
serted apt  words  for  the  purpose.     The 
rule  of  measurement  of  cargo  at  the  port 
of  delivery  being  then  admittedly  the  rule 
which  I  snould  have  had  to  have  followed 
if  the  words   "  Taken  on  board  as  per 
Gothenburg  custom  "  had  been  left  out, 
the  question  to  be  considered  comes  back 
to  this:  whether  these  words,  taken  in 
their  plain  and  obvious  meaning,  are  such 
as  to  render  it  necessary  for  me  to  put  the 

(2)  10  Exch.  Bep.  622,  636 ;  24  Iiaw  J.  Rep 
&ch.  121, 
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coDBtmction  contended  for  by  the  respon- 
dents on  the  charter-party — that  is,  that 
the  words  in  question  mean  that  freight 
should  be  payable  according*  to  the  mea- 
surement  of  the  cargo  as  per  Gothenburg 
custom.  No  authority  in  favour  of  this 
contention  has  been  produced  to  me. 
Moreover,  I  may  observe  that  it  appears 
that  the  cargo  was  loaded  at  Gothenburg 
without  having  been  measured.  I  am  of 
opinion,  in  the  absence  of  any  authority 
cited  to  the  contrary,  that  the  words  I 
have  quoted  must  be  construed  to  mean 
loaded  on  board  according  to  the  custom 
of  loading  at  Gothenburg,  and  that  the 
contract  in  this  case  was,  to  be  laden  on 
board  according  to  the  custom  at  Grothen- 
burg,  but  to  be  measured  at  the  port  of 
delivery  according  to  English  measure- 
ment. I  must  accordingly  allow  this 
appeal,  and  give  judgment  for  the  appel- 
lant with  costs. 

Solicitors — Fritchard  &  Sons,  agents  for  J.  &  T. 
W.  Hearfield,  Hull,  for  appellant ;  C.  A.  Clnlow, 
agent  for  A.  M.  Jackson,  Hull,  for  respondent. 


Probate,   "j 

1881.  I  In  the  goods  of  thomas  cuktis 
March  15.  T  bbakb. 

April  6.  J 

Executor — Erroneous  Description  of — 
Ambiguity — Extrinsic  Evidence, 

Testator^  a  Oongregational  minister^  ap- 
pointed  "  William  McOormack,  of  Canon- 
bury  ,**  an  executor  of  his  vnll.  There  was  no 
person  answering  the  description  "  Williami 
McOormacJe,  of  Ganonbury^**  but  there  was 
a  Thomas  McOomujLck^  who  had  been  for 
several  years  one  of  the  deacons  at  the  tes- 
tator's chapel,  and  he  had  a  son  named 
William  Abraham  McOormack .- — Held, 
that  extrinsic  evidence  was  admissible  to 
shew  who  was  intended  by  the  testator  to  be 
his  executor, 

Thomaa  Curtis  Brake,  late  of  107 
Petherton  Boad,  Highbury,  in  the  county 
of  Middlesex,  Congregational  minister, 
deceased,  died  on  the  80th  of  December, 
1880,  having  by  his  last  will,  dated  the 
15th  of  July,  1879,  appointed  Henry  Sim- 


mons and  William  McCormack,  of  Canon- 
bury,  executors  thereof.  There  was  no 
person  answering  the  description,  "  Wil. 
liam  McCormack,  of  Canonbury  "  ;  but  it 
appeared  from  the  affidavits  filed  in  the 
matter  that  the  intention  of  the  testator 
was  to  appoint  Mr.  Thomas  McCormack 
and  Mr.  Simmers,  two  deacons  of  his 
chapel,  the  executors  of  his  will,  and  that 
he  so  stated  to  one  of  the  attesting  wit* 
nesses  who  prepared  the  will  and  who 
filled  in  the  name  *^  William  McCormack," 
believing  that  to  be  his  correct  descrip- 
tion. Mr.  McCormack's  Christian  name 
was  Thomas,  but  he  had  a  son  named 
William  Abraham  McCormack. 

Agabet  moved  the  Court  to  decree 
probate  of  the  will  to  Mr.  Thomas  McCor« 
mack  and  Mr.  Simmons.  There  was  an 
ambiguity  in  the  instrument  and  evidence 
was  admissible  to  clear  it  up — In  the  goods 
of  Peel  (1), 

Gur.  adv.  vuU, 

The  President  (Sib  James  Havnen) 
(on  April  5). — In  this  case  the  testator 
appointed  two  persons  his  executors,  de- 
scribing one  of  them  as  "  William  McCor- 
mack, of  Canonbury."  There  was  not  in 
fact  any  person  of  that  name.  There  was 
a  person  bearing  the  name  of  William 
Abraham  McCormack,  and  the  question 
is,  whether  the  fact  that  there  is  no  per- 
son bearing  the  name  of  William  McCor- 
mack, while  there  is  a  person  bearing 
the  name  of  William  Abraham  McCormack, 
makes  extraneous  evidence  admissible  to 
shew  who  was  intended  by  the  testator. 
I  am  opinion  that  it  does ;  and  when  the 
extraneous  evidence  is  admitted  it  shews 
that  William  Abraham  McCormack  was 
not  intended,  but  his  father,  whose  name 
is  Thomas  McCormack.  I  therefore 
direct  probate  to  issue  to  him  and  Mr. 
Simmons  as  the  executors.    - 


Solicitors— W.  J.  Child  &  Son. 


(1)  89  Law  J.  Rep.  Frob.  &  M.  86 ;  Law  Rep. 
2  P.  &  D.  46. 
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Husband  and  Wife — Protection  Order — 
Beaih  of  Wife— Will  of  Wife-^Prohate 
Action — Statemeni  of  Defence  and  Ooun- 
ter-claim  praying  for  Discharge  of  PrO' 
tecHoti  Order — Demurrer — Divorce  Act  (20 
fr  21  Vict.  c.  85),  ss.  21,  23,  46— 
Vitorce  and  Matrimonial  Causes  Amend- 
metit  Act  (20  ij-  21  Vict.  c.  108),  s.  8— 
Judicature  Act,l873  (36^37  Vict.  c.  66), 
«.  24.  sub^.  3. 

It  is  competent  to  the  husband  or  any 
penon  claiming  under  him  to  apply  after 
the  death  of  the  wife  to  discharge  a  pro- 
tection  order  on  the  ground  that  it  had  been 
obtained  without    his  knowledge   and  by 
means  of  fraud  and  false  representatiofis, 
and  that  he  was  not  guilty  of  desertion. 
The  plaintiff,  as  executor,  propounded  the 
twfl  of  the  defenidaniVs  wife.     The  statement 
of  dam  aUeged  that  the  deceased  had  duly 
esiectUed  Ihe  will  when  living  apart  from 
her  husband,  after  obtaining  a  protection 
order,  and  being  possessed  of  separate  estate. 
The  ttaiement  of  defence  alleged  that  the 
defendant  had  not  been  guilty  of  desertion, 
thai  tite  protection  order  liad  been  obtained 
without  his  knowledge,  and  by  fraud  and 
false  representation  and  false  statements, 
(tnd  ought  to  be  set  aside,  and  denied  that 
the  deceased    was  possessed  of   separate 
tstate.    The  defendami  by  his  counter-claim 
kilned— first,  that  it  might  be  declared 
'^  ^^e  protection  order  was  fraudulent 
and  void,  and  that  the  same  be  set  aside 
and  discharged;    second,   that   the   Court 
should  pronounce   against    the  will  pro- 
pounded by  the  plaintiff;  third,  that  the 
^ourt  should  decree  to  the  defendant  a 
9^ont  of  letters  of  administration  of  the 
P^^onal  estate  of  the  deceased  as  her  lawful 
««^5a?uf  y  fourth,  that   in   the   alternative 
"^  Coufi  should  decree  to  the  defendant  a 
9^nl  Qj  letters  of  administration  of  so  much 
J^  ^  personal  estate  and  effects  of  the  de- 
^^cd  ag  gj^e  had  f w  power  to  dispose  of  by 
^^  ^oiU.     The  plaintiff  demurred  to   the 
n    9<^tion  in  the  statement  of  defence  that 
^*^otecti<m  had  been  obtained  without  the 

^hifl  case  U  reported  bj  Mr.  J.  B.  Kelly. 
Vol.  60.— p.,  D.  &  A. 


knowledge  of  the  defendant,  and  by  fra/ud 
and  by  false  representaiions  and  statements, 
and  ought  to  be  set  aside,  on  the  ground 
thai  it  was  not  alleged  that  the  protection 
order  had  been  revoked,  and  that  it  was 
tnot  competent  to  the  defendant  in  this  pro^ 
ceeding  to  assail  its  validity.  The  plain' 
tiff  further  replied  that  the  defendant  had 
for  a  long  time  during  the  lifetime  of  the 
deceased  known  of  and  acquiesced  in  the 
existence  of  ihe  protection  order,  and  had 
allowed  the  deceased  to  act  therewnder,  and 
that  he  was  thereby  estopped  from  now 
questioning  its  validity  : — Held,  that  the 
counter-claim  was  good,  and  that  an  appU* 
cation  to  discharge  tlis  protection  order 
could  be  entertained  in  a  probate  action. 

This  wa4i  a  demurrer  to  certain  para- 
graphs of  a  statement  of  defence  and 
counter-claim.  The  plaintiff  propounded 
the  will  of  Marj  Adams,  the  wife  of  the 
defendant.  The  statement  of  claim  al- 
leged that  the  said  Mary  Adams  died  gn 
the  2nd  of  June,  1880,  having  on  the 
13th  of  January,  1880,  duly  executed  a 
will  of  which  she  appointed  the  plaintiff 
executor;  that  at  the  date  of  the  exe- 
cution of  the  will  the  deceased  was 
living  apart  from  her  husband,  the  defen- 
dant, and  that  she  had  obtained  a  pro- 
tection order  on  the  14th  of  January, 
1860,  and  had  been  at  her  death  possessed 
of  separate  estate.  It  was  further  alleged 
that  the  deceased  was  entitled  to  make  a 
will  by  virtue  of  a  power  contained  in  the 
will  of  her  mother,  Marv  Mudge,  de- 
ceased, bearing  date  the  22  ad  of  Decem- 
ber, 1870.  The  plaintiff  claimed  that  the 
Court  should  decree  probate  of  the  will 
of  Mary  Adams  in  solemn  form  of  law. 
By  the  statement  of  defence  the  due 
execution  of  the  will  and  the  appoint- 
ment of  the  plaintiff  as  the  executor  were 
denied.  The  4th  paragraph  of  the  state- 
ment was  as  follows :  *'  The  defendant 
admits  that  the  said  deceased  was  his 
wife,  and  that  she  went  away  and  was 
living  separate  from  him,  and  that  she 
obtained  a  protection  order  against  him  ; 
but  he  says  that  the  said  order  was  ob- 
tained widiout  his  knowledge,  and  by 
fraud  and  by  false  representations  and 
false  statements,  and  ought  to  be  set 
aside,  and  he  denies  that  the  said  deceased 
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was  entitled  to  make  a  will  by  virtue  of 
any  power  contained  in  any  will,  and 
says  that  she  was  not  possessed  of  any 
separate  estate." 

By  way  of  counter-claim  the  defendant 
claimed  that  the  said  Mary  Adams  was 
at  the  time  of  her  decease  his  lawful  wife, 
and  that  he  was  entitled  to  all  the  pro- 
perty of  which  she  had  died  possessed ; 
that,  besides  the  property  to  which  (if 
any)  the  power  under  her  mother's  will 
applied,  the  deceased  had  died  possessed  of 
other  property  to  which  it  did  not  apply, 
and  which  she  had  no  power  to  dispose  of 
by  will;  that  the  protection  order  had 
been  obtained  bv  the  deceased  without 
the , knowledge  of  the  defendant  and  by 
fraud  and  by  means  of  a  false  repre- 
sentation that  the  defendant  had  deserted 
her,  whereas  in  truth  and  in  fact  he  never 
had  deserted  her,  and  the  defendant 
pleaded  that  the  said  order  ought  to  be 
set  aside  and  discharged;  that  the  de- 
ceased at  the  time  of  her  decease  had 
been  possessed  of  certain  property  which 
she  had  acquired  previously  to  the  alleged 
desertion  upon  which  the  protection  order 
had  been  granted,  and  which  property 
had  not  been  protected  by  the  said  pro- 
tection order,  and  the  deceased  had  had 
no  power  to  dispose  of  the  same  by  will. 

The  defendant  claimed,  first,  that  it 
might  be  declared  that  the  said  pro- 
tection order  was  fraudulent  and  void, 
and  that  the  same  might  be  set  aside  and 
discharged ;  second,  that  the  Court  should 
pronounce  against  the  will  propounded  by 
the  plaintiff;  third,  that  the  Court  should 
decree  to  the  defendant  a  grant  of  letters 
of  administration  of  the  personal  estate  of 
the  deceased  as  her  lawful  husband ; 
fourth,  in  the  alternative,  that  the  Court 
should  decree  to  the  defendant  a  grant  of 
letters  of  administration  of  so  much  of 
the  personal  estate  and  effects  of  the  said 
deceased  as  she  had  no  power  to  dispose 
of  by  her  will. 

The  plaintiff  in  his  reply  took  issue  on 
the  whole  of  the  statement  of  defence, 
and  also  pleaded  that  the  deceased  had 
not  died  possessed  of  any  property  other 
than  separate  estate,  or  such  as  had  not 
been  covered  by  the  power  of  appoint- 
ment given  to  her  under  her  mother's 
will.     In  the  reply  it  wa'-  further  alleged 


that  the  defendant  for  a  long  time  during 
the  lifetime  of  the  deceased  had  known 
of  and  acquiesced  in  the  existence  of  the 
protection  order,  and  had  allowed  the 
deceased  to  act  thereunder,  and  that  he 
was  thereby  estopped  from  now  ques- 
tioning its  validity.  The  plaintiff  also 
demurred  to  the  allegations  m  the  fourth 
paragraph  of  the  statement  of  defence, 
that  the  protection  order  had  been  ob- 
tained without  the  knowledge  of  the 
defendant,  and  by  fraud  and  mise  repre- 
sentations and  statements,  and  ought  to 
be  set  aside,  and  to  the  all^ations  of  the 
defendant  that  he  had  not  been  guilty  of 
desertion,  and  therefore  the  protection 
order  ought  to  be  set  aside  and  dis- 
charged. 

Bayford^  for  the  plaintiff,  in  support  of 
the  demurrer. — A  protection  order  could 
not  be  revoked  after  the  death  of  the 

farty  in  whose  favour  it  had  been  made. 
t  was  not  necessary  to  prove  this,  as  the 
defendant  in  the  present  case  had  taken 
no  proceedings  to  set  the  order  aside; 
and  this  was  not  the  Court  to  dis- 
charge it. 

[The  President. — I  am  sitting  as  a 
Judge  of  the  High  Court  of  Justice,  and 
I  should  not  allow  substantial  justice  to 
be  denied  for  the  sake  of  a  form.] 

Until  revoked,  the  order  must  be  dealt 
with  as  subsisting,  and  the  defendant  has 
not  pleaded  that  he  has  taken  any  steps 
to  discharge  it.  He  cannot  obtain  its 
reversal  in  a  probate  action  as  he  seeks 
to  do  in  his  counter-claim. 

[The  President. — If  that  were  estab- 
lished, I  should  stay  these  proceedings 
until  the  defendant  had  taken  steps  to 
discharge  the  protection  order.  If  he 
did  so,  I  might  allow  him  to  discharge 
that  order  and  then  amend  the  pleadings 
in  this  action  by  alleging  that  the  order 
had  been  discharged.] 

By  the  protection  order  the  defendant 
was  excluded  from  any  interest  in  his 
wife's  estate.  The  order  was  made 
under  section  21  of  20  &  21  Vict.  c.  85, 
by  which  a  wife's  earnings  and  property 
acquired  since  the  commencement  of  the 
desertion  are  to  belong  to  her  ''as  if 
she  were  a  feme  sole"  The  wife  could 
deal  with  sach  property  and  earnings  by 
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will— In  ike  goods  of  ElUoti  (1),  In  the 
goods  of  Stepheneon  (2).  The  latter  case 
was  one  wnere  a  grant  of  letters  of  ad- 
ministration had  been  made  to  the  son 
of  a  married  woman  who  had  obtained  a 
protection  order  and  had  died  intestate, 
to  the  ezdnsion  of  her  hnsband.  The 
plaintiff's  interest  under  the  will  of 
the  testatrix  oonld  not  be  affected  bj 
the  discharge  of  the  protection  order, 
sinoe  it  was  a  right  arising  in  respect 
of  an  act  of  the  wife  done  by  her  i^ter 
the  time  at  which  the  protection  order 
had  been  obtained  and  before  the  date 
(if  any)  of  its  discharge.  The  statement 
of  defence  and  oonnter-daim  contained 
mixed  questions  of  law  and  fact,  and 
were  embarrassing — Stokes  v.  Gra/rU  (8). 
The  words  <^at  anytime  thereafter"  in 
section  23  of  20  ft  21  Vict.  o.  85  must 
be  taken  to  limit  the  time  for  the  reversal 
of  a  decree  to  the  lifetime  of  the  person 
who  had  obtained  it ;  and  this  would  be 
so  also  in  the  case  of  a  protection  order. 

Inderwiekj  against  the  demurrer. — The 
ooime  (tf  proceeding  now  adopted  by  the 
defendant  was  the  right  one,  and  there 
was  nothing  to  limit  the  power  of  the 
Court  to  the  wife's  lifetune.  Fraud 
might  be  pleaded  at  any  time.  A  hus- 
band had  a  right  to  have  the  question  of 
the  power  of  his  wife  to  mt^e  a  will 
deoiaed,  and  the  defendant  had  applied 
to  this  Court — the  proper  Court — to 
have  the  protection  order  set  aside.  The 
▼alidity  of  the  protection  order  and  of 
the  wdl  could  be  tried  by  the  Court  in 
the  same  suit— Judicature  Act,  1873,  s. 
24,  Bub-B.  8. 

Th8  PsBBiDBirr  (Sib  Jambs  Hankbn). 
— ^I  am  clearly  of  opinion  that  the 
husband  is  entitled,  though  the  wife 
is  dead,  to  shew  that  this  protection 
order  ought  not  to  have  been  obtained 
by  reason  of  his  absence  and  of  fraud, 
and  that  he  is  entitled  to  relief  by  the 
Conrt  discharging  it,  and  I  arrive  at 
that  conclusion  on  this  gpround :  In  the 
first  place,  it  may  be  taken  as  a  general 

(1)  40  Law  J.  Rep.  Prob.  &  M.  76 ;  Uw  Rep. 
2  P.  &  D.  274. 

(2)  36  Law  J.  Rep.  Pjrob.  &  M.  20;  Law  Rep. 
1P.AD.287. 

(S)  Lsw  Rep.  4  CP.  D.  25. 
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principle  that  that  which  has  been  ob- 
tained by  fraud  can  always  be  set  aside 
by  the  person  who  has  been  defrauded 
unless  the  interests  of  innocent  persons 
have  intervened,  which  might  be  afPecfced 
by  the  setting  aside  for  fraud.     That  is  a 
general    rule    applicable    to  slmost    all 
transactions  in  life.     In  this  case  the 
allegation  is  that  the  husband  has  been 
defrauded  by  the  wife  in  his  absence,  and 
it  is  a  startling  proposition  that  he  is  to 
be  precluded  from  saying  that  he  has  been 
wronged  by  the  mere  fact  that  his  wife  is 
dead.     Of  course  if,  as  I  say,  the  interests 
of  other  parties  would  be  sheeted,  that  is 
another  matter,  but  where  we  are  dealing 
with  the  making  of  a  will  by  the  wife 
nobody    else's    rights    can  be    affected. 
The  executors  and  legatees  are  persons 
claiming  the  benefit  of  a  gift  made  to 
them  by  the  wife,  but  they  have  no  rights 
which  there  would  be  any  injustice  in 
setting  aside,  if  the  power  of  conferring 
those  benefits  is  based  upon  a  fraudulent 
transaction  on  her  part.     And,  further,  it 
appears  to  me  that  the  langpaiage  of  the 
2l8t  section  of  the  Divorce  Act  of  1857 
shews  that  the  Legislature  intended  that 
any  person  who  would   be  injured  by 
the  act  of  the  wife,  and  who  claimed 
throogh  the  husbaud,  would  have  the 
«ame  rights  as  the  husband.     And  it 
would  be  quite  unreasonable  to  suppose 
that  where  the  Legislature  is  interposing 
for  the  protection  of  the  creditors  of  the 
husband  or  persons  claiming  under  him, 
such    interposition    should    have    been 
limited  in  time  to  the  duration  of  the 
wife's  life.    There  could  be  just  the  same 
reason   for    protecting    the   creditor  or 
the  person  claiming  under  the  husband 
after  the  death  of  me  wife  as  during  her 
life.     Of  course  there  would  be  greater 
difficulties  of  proof,  but  this  would  be 
borne  in  mind  by  that  tribunal  which 
might  have  to  determine  the  question 
whether  or  not  the  protection  order  should 
be  set  aside.     The  husband  comes  with  a 
heavy  ontis  upon  him  to  establish  that 
that  which  was  done  by  his  wife  twenty 
years  ago  was  done  fraudulently ;  and  of 
course  if  it  can  be  proved  that  he  has  been 
knowingly  lying  by,  the  omu  imposed 
upon  him  would  be  still  heavier.    But 
did  the  Legislature  intend,  what  it  has 
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not  in  any  way  said,  that  this  proceeding 
mast  be  taken  daring  the  life  of  the 
wifeP  The  section  enacts  that  a  wife 
living  under  a  protection  order  shall  be 
in  the  same  position  and  have  the  same 
rights  as  if  she  had  obtained  a  judicial 
separation ;  and  under  the  section  which 
relates  to  the  judicial  separation  it  is  said 
that  any  hnslMtnd  or  wife,  upon  the  appli- 
cation of  whose  wife  or  husband,  as  the 
case  may  be,  a  decree  of  judicial  separa- 
tion has  been  pronounced,  may  at  any 
time  thereafter  present  a  petition  to  the 
Court  praying  a  reversal  of  the  decree  on 
the  ground  that  it  was  obtained  in  his  or 
her  absence,  and  that  there  was  reasonable 
ground  for  the  alleged  desertion.  The 
statute  expressly  says  that  in  that  case 
the  application  may  be  made  at  any  time, 
and  I  can  see  no  reason  for  limiting  the 
time  in  this  case  to  the  life  of  the  party 
who  has  obtained  the  improper  decree. 
The  sections  of  the  subsequent  Act  which 
have  been  referred  to  do  not  appear  to 
me  to  afiFect  the  argument  adversely  to 
the  proposition  which  I  am  now  propound- 
ing. The  8th  section  provides  that  no 
discharge,  variation  or  reversal  of  such 
order  or  decree  shall  prejudice  or  affect 
any  rights  which  any  person  would  have 
had  in  case  the  same  had  not  been  so 
reversed,  varied  or  discharged  in  respect 
of  any  debts,  contracts  or  acts  of  the  wife 
incurred  or  entered  into  or  done  between 
the  times  of  the  making  of  such  order  or 
decree,  and  of  the  discharge,  variation  or 
reversal  thereof.  Now  I  am  of  opinion 
that  the  making  of  a  will  is  not  one  of 
the  acts  of  the  wife  which  are  referred  to, 
but  it  is  not  necessary  now  to  say  what 
will  be  the  effect  if,  upon  hearing  evidence, 
I  should  rescind  or  discharge  the  order. 
That,  of  course,  depends  upon  the  facts 
of  the  case.  I  repeat,  therefore,  I  am  of 
opinion  that  it  is  competent  to  the  hus- 
band, or  anyone  claiming  under  him,  to 
apply  for  the  discharge  of  the  order 
though  the  wife  is  dead.  That  is  the 
point  of  substance. 

Now  as  to  the  point  of  the  form  of  the 
pleadings.  I  am  of  opinion,  upon  the 
best  consideration  I  can  give  to  the  case 
— and  it  is  certainly  not  free  from  doubt 
— that  this  pleading  is  good  and  that  the 
demurrer  ought  not  to  be  allowed.    If 


the  husband  had  proceeded  by  a  separate 
proceeding,  the  statute  does  not  prescribe 
what  the  form  of  this  proceeding  should 
be,  and  so  I  suppose  it  would  be  compe- 
tent for  me  to  give  such  general  diroc- 
tions  as  I  might  think  necessary  for  the 
purpose  of  doing  substantial  justice  be- 
tween the  parties.     Now  for  that  purpose 
I  should  of  course  think  it  right  that  I 
should  have  not  only  the  husband  before 
me,  but  any  persons  who  might  be  sup- 
posed to  have  an  interest  in  this  matter — 
as  for  instance  the  executor  or  other  re- 
presentative—  and   I    should    therefore 
require  notice  to  be  given  to  the  executor 
in  order  that  he  might  have  an  oppor- 
tunity of  stating  his  case  first  as  in  an 
ordinary  suit  by  a  person  claiming  an 
administration  and  asserting  his  claim 
against  the  executor  of  an  alleged  will. 
The  46th  section  of  the  Divorce  Act 
directs  that  "  subject  to  such  rules  and 
regulations  as  may    be    established   as 
herein  provided,  the  witnesses  in  all  pro* 
ceedings  before  the  Court,  where  their 
attendance  can  be  had,  shall  be  sworn 
and  examined   orally  in  open    Court." 
The  mode  of  investigation,  namely,  the 
examination  of  witnesses  viva  voce^  ia 
prescribed  by  that  Act,  and  the  husband 
would  be  able  in  those  proceedings  to 
apply  to  me,  to  use  the  language  of  the 
section,  "  to  discharge  the  order."    That 
he  has  already  done,  so  that  if  I  were  to 
direct  other  proceedings    to    be  taken, 
every  single  step  that  has  been  taken  or 
which  may  be  taken  in  these  prooeedings 
would  have  to  be  gone  over  in  another 
shape,  and  it  is  obvious  that  it  would  be 
a  waste  of  time  and  money  that  aQ  these 
several  steps  should  be  taken  over  again. 
Even  without  the  section  of  the  Jndioa- 
ture  Act  to  which  I  am  about  to  refer,  it 
would  be  in  the  highest  degree  convenient 
that  any  application  made  to  me,  thoagli 
in  the    course    of   another  proceeding, 
should  be  acted  upon  by  me  by  the  use  of 
all  the  powers  of  wluoh  I  am  at  this 
moment  possessed.     I  say  it  would  be  in 
the  highest  degree  convenient  if  I  were 
called  upon  while  trying  a  probate  case 
to  exercise  the  powers  which  I  possess  as 
a  Judge  having  jurisdiction  in  all  matri- 
moniiS  causes — it  would  be  highly  con- 
venient that  I  should  at  once  uspose  of 
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it  withoat  putting  the  parties  to  the  ex- 
pense of  goine  over  all  the  steps  again. 
It  wonld  be  highly  convenient  for  me  to 
do  what  it  appears  to  me  I  am  now  re- 
qnired  bj  the  Jndicatnre  Act  to  do.  It  is 
to  be  observed  that  this  case  is  free  from 
many  difficulties  which  might  be  sug- 
gested if  the  action  were  not  a  probate 
action  in  this  division.  For  instance,  it 
might  have  been  an  issne  devisavit  vel  non 
relating  to  realty  only,  or  an  action  of 
the  wife  against  the  hasband,  or  a  cre- 
ditor, for  seizing  some  of  her  property 
and  seeking  to  recover  a  double  valne,  or 
an  action  on  a  contract  by  the  wife.  In 
all  those  cases  the  action  must  have  been 
brought  in  another  division,  and  diffi- 
culties might  have  arisen,  as  the  Judge 
would  not  have  original  jurisdiction  to 
set  aside  the  protection  order.  But  in 
this  instance  the  action  is  brought  in  the 
division  which  has  jnrisdiction  also  in 
matiimonial  causes,  and  the  Court  is 
armed  with  the  full  powers  derived  from 
both  those  systems  of  procedure,  and  can 
therefore  apply  the  rules  which  are  pre- 
scribed by  the  Judicature  Act. 

The  3id  sub-section  of  the  24th  section 
of  the  Judicature  Act  of  1873  is  in  these 
terms:  "The  said  Courts  respectively" 
— ^that  is,  the  High  Courts  and  the  Court 
of  Appeal — "and  every  Judge  thereof 
shall  also  have  power  to  grant  to  any 
defendant  in  respect  of  any  equitable 
estete  or  right  or  other  matter  of  equity, 
and  also  in  respect  of  any  legal  estate, 
right  or  title  claimed  or  asserted  by  him, 
all  such  relief  against  any  plaintiff  or 
petitioner  as  such  defendant  shall  have 
properly  claimed  by  his  pleading,  and  as 
the  said  Courts  respectively  or  any  Judge 
thereof  might  have  granted  in  any  suit 
instituted  for  that  parpose  by  the  same 
defendant  against  the  same  plaintiff  or 
petitioner."  The  present  case,  in  my 
opinion,  comes  exactly  within  those  terms. 
If  this  defendant  had  instituted  a  suit  or 
proceeding  for  the  purpose  of  setting 
aside  this  protection  order,  the  action 
would  have  been  against  this  same  plain- 
tiff as  claiming  under  the  alleged  will  of 
the  wife ;  and  this  section  says  that  what 
might  have  been  asserted  in  that  suit  may 
be  asserted  by  way  of  counter-claim  in 
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answer  to  the    action    of  the  plaintiff 
against  the  defendant. 

Now  I  should  observe  I  am  dealing 
with  the  pleadings  as  a  whole.  I  think 
as  a  matter  of  refined  argument  it  may  be 
said  that  if  the  plea  had  stood  by  itself  it 
would  not  be  good,  because  I  agree  that 
while  the  protection  order  is  subsisting  it 
must  be  respected.  But  the  counter-claim 
appears  to  me  to  be  good,  because  by  it  the 
defendant  asks  specifically  that  the  pro- 
tection order  be  discharged,  which  is 
exactly  the  relief  he  would  pray  in  the 
proceedings  if  they  had  been  instituted 
in  an  independent  suit.  I  am  therefore 
of  opinion  that  the  protection  order 
(which  is  the  main  point)  may  be  set 
aside,  and  I  think  the  pleadings,  includ- 
ing  the  counter-claim,  are  good,  and  I 
reserve  all  question  of  costs  until  all  the 
issues  which  are  very  properly  raised  on 
these  pleadings  are  determined. 


Solicitors — ^Poole  &  Hughes,  agents  for  Edmonds 
&  Son,  Totnes,  for  plaintiff;  Wedlake  &  Letts, 
agents  for  F.  B.  Stanbury,  FlTmouth,  for 
defendant. 


[IN  THE  COUBT  OF  APPEAL.] 

Admibaltt.  1 

1881.       >      thb  citt  of  mecca.* 
May  4.    J 

Admiralty  Jurisdiction — Foreign  Judg* 
ment  "  in  personam  " — Action  "  in  rem  " 
in  England, 

The  Court  of  Admiralty  luu  no  jimadiC" 
Hon  to  enforce  a  judgment  in  personam  oh' 
tained  in  a  foreign  country  by  an  action  in 
rem,  f&wnded  on  that  judgment,  in  this 
country. 

This  was  an  appeal  from  the  decision 
of  Sir  R,  Phillimore,  reported  49  Law  J. 
Bep.  P.,  D.  &  A.  17,  refusing  to  set 
aside  a  writ  of  summons,  a  warrant  of 
arrest  and  other  proceedings  in  an  action 
in  rem  brought  to  enforce  a  jadgment 

*  Coram  Jessel,  M.R. ;  Baggallay,  L.J.;  and 
Lush,  L.  J. 
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given  against  the  captain  and  owners  of 
the  City  of  Mecca  in  the  Tribunal  of 
Commerce  at  Lisbon. 

Benjamin,  Butt  and  Olarkson,  for  the 
appellants,  the  owners  of  the  Oiiy  of  Mecca. 
— The  Judgment  of  the  Coart  below  is 
founded  on  a  misapprehension  of  the 
real  facts  of  the  case.  From  the  further 
evidence  we  have  obtained  it  is  clear 
that  the  judgment  of  the  Tribunal  of 
Commerce,  on  which  this  action  is 
founded,  was  a  judgment  in  personam, 
that  did  not  give  the  plaintiffs  a  mari- 
time lien  on  the  ship.  It  is  a  judgment 
against  the  owners  personally  for  pay- 
ment of  damages.  There  is  nothing 
about  the  ship  from  the  beginning  to  the 
end  of  the  proceedings,  and  there  is  no 
jurisdiction  here  to  enforce  a  -judgment 
fn  personam  obtained  in  a  foreign  Court 
by  an  action  in  rem  here.  If  the  plain- 
tiffs want  to  sue  on  that  judgment  here, 
they  must  sue  in  personam,  but  there 
can  be  no  personal  action  here,  because 
the  defendants  live  in  Glasgow,  and 
therefore  are  not  within  the  jurisdiction. 

Webster,  0.  Bruce  and  PhUUmore,  for 
the  respondents. — Although  the  original 
proceeding  in  Portugal  was  a  personal 
action  against  the  captain  and  owners  for 
damages  caused  by  the  collision,  yet  so 
soon  as  the  judgment  for  damages  was 
obtained,  which  could  not  have  been  g^ven 
had  not  the  ship  been  found  to  blame, 
the  owners  of  tne  Insulana  immediately 
acquired  a  maritime  lien,  which  is  an 
indelible  lien  on  the  wrongdoing  ship,  and 
can  be  enforced  by  proceedings  in  rem 
wherever  she  goes,  even  in  the  hands 
of  an  innocent  purchaser — GoAirigue  v. 
Imrie  (1),  The  Bold  Buccleugh  (2). 

Jessel,  M.Br. — ^This  is,  in  form,  an 
appeal  from  a  decision  of  Sir  Robert 
Phillimore,  but  it  is  not  so  in  fact,  be- 
cause the  facts  that  are  before  us  are 
totally  different  from  the  &ct8  which 
were  before  him.  He  decided  that  there 
had  been  a  judgment  in  rem  by  the  Por- 
tuguese Court  having  jurisdiction  in  Ad- 
miralty, that  an  action  being  brought  on 

(1)  39  Law  J.  Bep.  C.P,  350;  Law  Rep.  6 
H.L.  Oas.  414. 

(2)  7  Moore  P.C.  264. 


that  judgment  in  the  High  Court  might 
be  brought  as  an  action  in  ret7»— that  is, 
an  action  against  the  ship — and  might 
be  enforced  in  the  way  in  which  process 
in  this  action  was  enforced — ^by  an  arrest 
of  the  vessel.  The  owners  have  ap- 
peared under  protest^  and  asked  to  set 
aside  all  those  proceedings,  and  he  de- 
cided against  them  on  that  ground.  It 
is  hardly  necessary  to  read  his  judg- 
ment, but  I  think  it  is  only  fair,  arriving 
as  I  do  at  a  different  conclusion  on  the 
present  facts^  to  read  this  to  shew  that 
that  is  what  he  really  said.  He  said, 
"  The  Court  is  now  called  upon  to  be 
ancillary  to  the  enforcement  of  a  judg- 
ment in  rem  given  by  the  Portuguese 
Court ; ''  and  then  he  said,  "  Although 
there  is  no  direct  precedent  on  the  point, 
it  is  clearly  for  tne  interests  of  justice 
that  this  Court  should  continue  having 
its  hand  on  the  res  until  the  sentence  be 
executed."  That  is  the  foundation  of 
his  judgment.  It  appears  that  the  real 
facts  of  the  case  were  not  before  him  at 
all.  There  was  an  important  affidavit 
by  a  clerk  to  the  solicitors.  I  am  far 
from  saving  that  it  was  purposely  erro- 
neous, but  it  did  lead  to  an  erroneous 
conclusion  in  the  mind  of  the  leamad 
Judge,  and  it  probably  would  have  led 
to  an  erroneous  conclusion  everyone  else. 
It  now  appears  that  by  the  law  of  Porta- 
gal  there  is  no  such  thing  as  an  action 
in  rem.  It  does  not  exist  at  all.  What 
the  reason  may  be  is  immaterial  to  en- 
quire, and  the  reason  given  is  certainly 
a  very  odd  one,  but  still  it  ia  quite  plain. 
This  is  what  is  said  by  a  gentleman  of 
great  eminence  in  Portugal — a  Portu- 
guese advocate  and  president  of  the  As- 
sociation of  Advocates  in  Lisbon,  and  he 
has  practised  as  an  advocate  since  1840 ; 
and  he  says  "that  modem  Portogoese 
law  does  not  accept  in  terms  the  distinc- 
tion of  actions  in  rem  and  in  personctm^ 
because  Portuguese  laws  deal  little  in 
doctrine."  Whether  that  reason  is  satis- 
factory to  his  mind  or  not  I  do  not 
know.  I  am  afraid  it  is  not  satisfkotory 
to  mine.  That  being  so,  the  oourae  of 
procedure  seems  to  be  this :  They  bring 
a  personal  action  against  the  owners  and 
the  captain,  who  are  liable  for  the  colli- 
sion, and  when  they  have  got  judgment 
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in  that  action,  if  the  owners  and  captain 
do  not  paj,  and  if  the  vessel,  after  the 
judgment^  comes  within  the  jurisdiction 
of  the   Portngnese  Gonrt,  they  enforce 
their  personal  judgment  as  against  the 
TBSsel — ^nnder  the  aoctrine  of  the  law  of 
nations,  which  is  stated  by  the  two  ad- 
Tocatee  to  be  part  of  the  law  of  Poriagal, 
that  damage  arising  from  collision  is  a 
maritime  lien  on  the  vessel  which  is  in 
fa,u\t,  and  that  the  lien  dates  from  the 
time  of  collision,  and  of  coarse  is  not 
created  by  the  judgment,  which  merely 
ascertains  the  amount  of  the  damage 
and  also  decides,  if  that  is  disputed,  whe- 
ther there  is  any  lien  at  iJl,   whether 
there  is  any  &ult  or  liability  on  the  part 
of  the  vessel.    That  being  so,  the  judg- 
ment in  this  case  was  given  actually 
against  the  captain  and  owners  by  name, 
and  there  is  no  other  judgment ;  and  the 
present  action  is  brought  on  that  judg- 
ment and  on  that  judgment  only.     There 
was  in  reality  an  attempt  in  Portugal  to 
seize  the  vessel  by  arrest,  which  attempt 
failed,  because,  as  I  have  already  said, 
the  Portuguese  law  does  not  allow  the 
arrest  of  a  vessel  before  the  damage  is 
ascertained  ;  therefore  the  embargo,  as  it 
is  called,  was  discharged,  and  there  was 
no  arrest  of  the  vessel,  nor  does  it  appear 
that  it  has  since  come  within  the  juris- 
diction of  the  Court  of  Portugal,  nor  is 
there  any  maritime  lien  or  order  direct- 
ing the  sale  of  the  vessel.     It  appears  to 
us  clear  that  this  judgment  is  a  personal 
judgment  in  a  personal  action.     Then  it 
may  be  said,  What  is  there  to  argue  P 
The  argument   presented  to  us  by  the 
respondents  is  this:    First  of  all,  it  is 
alleged  that  the  action  in  Portugal  was 
an  action  for  enforcing  a  maritime  lien. 
Secondly,  that,  whatever  the  terms  of  the 
judgment  might  be,  it  was  a  judgment 
for  enforcing  a    maritime    lien,   and   a 
judgment  in  rem^  and  that,  that  being  so, 
it  was  a  judgment  binding  the  vessel  in 
the  Courts  of  every   civilised    country 
under  the  international  law.     But  I  find 
the  simple  answer  is,  that  it  is  not  an 
action  or  proceeding  to  enforce  a  mari- 
time lien  ;   nothing  of  the  kind  appears 
on  the  proceedings.     There  is  no  sugges- 
tion from  beginning  to  end  that  the  ship 
IB  liable.     There  is  no  declaration  that 
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the  ship  is  liable,  and  it  does  not  appear 
on  the  proceedings  that  the  ship  was 
even  within  the  jurisdiction  at  the  time 
the     action     commenced     against     the 
owners.     An  action  for  enforcing  a  mari- 
time lien  may  no  doubt  be  commenced 
without  an  actual  arrest  of  the  ship,  but 
there  is  no  suggestion  that  they  intended 
anything  of  the  kind ;  and,  in  fact,  the 
law  does  not  allow  it.    An  action  against 
a  ship,  as  it  is  called,  is  not  allowed  by 
the  law  of  Portugal.     You  may  in  Eng- 
land,  and    in   most  countries,    proceed 
against    the  ship.      The  writ    may   be 
issued  against  the  owner  of  such  a  ship, 
and  the  owner  may  never  appear,  and 
you  get  your  judgment  against  the  ship 
without  a  single  person    being  named 
from    beginning    to   end.      That  is  an 
action  in  rem,  and  it  is  perfectly  well 
understood  tbat  the  judgment  is  against 
the  ship.     In  the  present  case  the  judg- 
ment does  not  affect  the  ship  at  all,  un- 
less the  ship  should    afterwards    come 
within  the  jurisdiction  of  the  Portuguese 
Court,  and  then  it  can  be  made  liable  by 
a  proceeding  by  which  you  arrest  the 
ship  and  get  it  condemned.     Therefore  it 
seems  to  me  to  be  plain  that  this  is  a 
personal  action  as  distinguished  from  an 
action   in  rem,  and  it  is  nothing  more 
or  less,  and  any  attempt  to  make  it  suit 
something    else    (because    the    law    of 
Portugal  does  not  allow  actions  in  rem) 
is  to    change    the    real    nature  of  the 
action  to  meet  the  exigencies  of  those 
who  want  to  make  the  judgment  of  the 
Court  of   Portugal  go  further  than   it 
really  does.     It  appears  to  me,  therefore, 
there  is  no  longer  the  same  state  of  cir- 
cumstances as  that  in  which  the  Judge 
in  the  Court  below  decided,  and  it  is  no 
longer  a  judgment  in  rem^  either  in  form 
or  circumstances,  or  an  action  in  rem. 
Keference  has  been  made  to  the  case  of 
The  Bold  Buecleugh  (2),  from   which  I 
will  read  a  few  words  of  the  judgment 
delivered  by  Sir  John  Jervis.     He  says 
(p.  284),    "  Having  its   origin   in    this 
rule  of  the  civil  law,  a  maritime  lien  is 
well  defined  by  Lord  Tenterden  to  mean 
a  claim  or  privilege  upon  a  thing  to  be 
carried    into    effect   by    legal    process; 
and  Mr.  Justice  Storey  (3)  explains  that 
(3)  1  Sumner,  78. 
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process  to  be  a  proceeding  in  rem,  and 
adds,  that  whenever  a  lien  or  claim  is 
given  upon  the  thing,  then  the  Admi- 
ralty enforces  it  by  a  proceeding  in  rem, 
and,  indeed,  is  the  only  competent  Court 
to  enforce  it.  A  maritime  lien  is  the 
foundation  of  the  proceeding  in  rem,  a 
process  to  make  perfect  a  right  inchoate 
from  the  moment  the  lien  attaches  ;  and 
whilst  it  must  be  admitted  that  where 
such  a  lien  exists  a  proceeding  in  rem 
may  be  had,  it  will  be  found  to  be 
equally  true  that  in  all  cases  where  a 
proceeding  in  rem  is  the  proper  course, 
there  a  maritime  lien  exists,  which  gives 
a  privilege  or  claim  upon  a  thing,  to  be 
carried  into  efEect  by  legal  process." 
Then  he  refers  to  what  occurred  in  that 
case,  and  adds  that  an  action  was 
brought  in  Scotland  against  the  owners 
by  name — very  much  like  the  action  in 
the  Portuguese  Court  here,  but  with 
this  in  addition :  because  there  the  vessel 
came  within  the  jarisdiction,  and  was 
arrested,  but  "  the  seizure  of  the  vessel 
was  ooUateral  to  that  proceeding,  for 
the  mere  purpose  of  securing  the  debt." 
They  did  not  get  so  far  in  Portugal. 
They  tried,  but  failed.  Then  he  says, 
''We  have  already  explained  that,  in 
our  judgment,  a  proceeding  in  rem 
differs  from  one  in  personam,  and  it  fol- 
lows that  the  two  suits,  being  in  their 
nature  different,  the  pendency  of  one 
cannot  be  pleaded  in  suspension  of  the 
other  " — that  is,  the  formal  proceedings 
in  Scotland  were  against  the  person, 
although  the  vessel  was  arrested  as 
security  for  the  debt.  It  is  really  the 
form  of  the  proceedings  which  must  be 
looked  at  to  ascertain  whether  it  is  a 
proceeding  in  rem  or  in  personam,  and  it 
lends  much  greater  force  in  the  case 
before  us  when  the  attempt  to  arrest  the 
vessel  failed  altogether.  For  this  reason 
it  seems  to  me  we  should  go  further 
than  we  should  be  warranted  by  any 
principle  in  going,  if  we  said  that  the 
judgment  was  not  a  personal  judgment, 
and  that  the  Court  was  entitled  to  order 
the  arrest  of  the  vessel  as  if  it  were  an 
action  in  rem  and  a  judgment  in  rem. 
Therefore  I  consider  this  appeal  ought  to 
be  allowed. 


Baqqallay,  L.J. — I  am  of  the  same 
opinion.  On  the  1st  of  January,  1875,  a 
collision  took  place  off  the  Portuguese 
coast  between  the  British  ship  Ctty  of 
Mecca  and  a  Portuguese  ship  called  the 
InsulamxL,  On  the  1st  of  September, 
1875,  the  action  was  commenced  in 
Lisbon,  on  which  this  present  appeal  is 
based.  It  would  appear  that  in  the  year 
1878  or  1879  an  action  was  brought  in 
the  Admiralty  Court  in  England,  on 
which  this  present  appeal  has  been  com- 
menced, and  when  the  writ  was  issued  it 
had  this  indorsement  upon  it :  ''  The 
plaintiffs'  claim  is  upon  a  judgment  of  the 
Tribunal  of  Commerce  of  Lisbon,  and  the 
plaintiffs  claim  25,0002."  That  judgment 
of  the  Tribunal  of  Commerce  at  Lisbon 
was  a  judgment  pronounced  on  the  17th 
of  December,  1876,  and  condemned  the 
defendants,  the  owners  of  the  Oity  of 
Mecca,  jointly  and  severallv  to  pay  to  the 
plaintiffs  the  amount  clauned,  with  in- 
terest from  the  date  of  the  judgment. 
It  was  an  action  brought  by  the  owners 
of  the  Insvlana  and  also  by  the  under- 
writers, who  paid  certain  claims  under 
policies  upon  the  ship.  Therefore  it  seems 
to  me  impossible  to  say,  looking  at  the 
form  of  the  judgment  itself,  that  it  was 
any  more  than  a  personal  action — a  judg- 
ment against  the  defendants  personally 
for  the  payment  of  a  specific  sum  of 
money.  But  before  this  writ  was  issued 
an  application  was  made  to  the  Judge  of 
the  Admiralty  Division  for  liberty  to 
issue  the  writ,  and  to  proceed  to  arrest 
the  vessel,  and  an  affidavit  was  then 
made,  which  I  am  willing  to  accept  was 
made  in  ignorance  of  the  true  state  of  the 
case,  alleging  that  the  action  commenced 
in  the  Portuguese  Courts  had  been  pro- 
ceedings in  rem,  as  &r  as  regards  the 
ship.  The  defendants  never  seem  to  be 
aware  that  this  was  not  the  case  until  after 
the  matter  had  been  disposed  of  by  the 
Judge  of  the  Admiralty  Division,  when 
an  application  was  maide  to  him  to  set 
aside  the  writ.  He  proceeded,  as  I  read 
his  judgment,  entirely  on  the  footing 
that  the  proceedings  in  Portugal  had 
been  proceedings  in  r&in.  For  reasons 
that  have  been  assigned  by  the  Master  of 
the  Bolls,  which  it  is  unnecessaiy  for  me 
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to  repeat,  it  appears  to  me  that  there  is 
no  qneetion  bat  that  the  proceedings  in 
the  Tribonal  of  Commerce  in  Portugal 
were  enlarelj  personal  proceedings — pro- 
ceedings tfi  personam.  No  doabt  pro- 
ceedings of  a  different  character  were 
commenced  in  the  Civil  Tribunal  of  For- 
tneai.  Those  proceedings  preceded  the 
jadgment  of  the  TribanaJ  of  Commerce. 
In  the  first  instance,  in  the  Civil  Tribunal 
an  embargo  was  obtained  bj  the  plaintiffs 
in  the  present  action  to  arrest  the  ship, 
and  the  ship  was  only  released  by  giving 
security.  But  those  proceedings  were 
made  the  subject  of  an  appeu^  in  the 
Supreme  Court  of  Lisbon,  and  ultimately 
the  dedsion  of  the  Court  of  First  Instance 
was  reversed,  and  on  the  two  grounds  to 
which  reference  has  already  been  made. 
One  was,  that  it  was  not  within,  the  ordi- 
nary jarisdiction  of  the  Tribunal  of  Com- 
merce to  grant  an  embargo  unless  it  were 
established  that  the  ship  was  to  blame,  so 
far  differing  from  the  English  Court  of 
Admiralty,  in  which,  where  the  matter  is 
in  doubt,  the  ship  may  be  arrested  and 
secority  given  if  it  is  allowed  to  go ;  but 
in  Portugal  it  is  not  the  law,  while  there 
is  a  doubt,  to  do  so,  and  it  is  so  put  in 
the  language  of  the  Supreme  Court.  The 
second  ground  for  discharging  the  em- 
bargo I  must  confess  appears  to  be  one 
more  difficult  to  understand.  Whatever 
might  be  the  effect  of  that  particular 
nason,  which  can  be  only  well  understood 
^  an  examination  of  the  particular 
article  of  the  code  to  which  reference 
^as  been  made,  one  thing  is  clear,  that 
^ere  were  proceedings  that  could  have 
^n  taken  in  the  Civil  Tribunal  in 
I^bon  by  which  the  arrest  of  the  ship 
could  be  obtained,  and  this  would  be  a 
proceeding  in  rem  according  to  my  view. 
•I^he  attempt  was  made  but  failed — and  it 
conld  not  be  done  except  after  proof  that 
^e  GUyofMecca'WBa  alone  to  blame — pro- 
^ly  for  the  best  reason,  that  the  ship 
^^  no  longer  vnthin  the  jurisdiction, 
^  it  would  therefore  be  useless  even  if 
"^ch  proceedings  were  instituted.  I  am 
^  ft  loss  to  understand  on  what  grounds, 
itow  that  we  have  got  these  facts  which 
^ere  not  before  Sir  Kobert  Phillimore,  it 
^^M  be  established  otherwise  than  that 
^^^  proceeding  was  in  personamy  and  was 
Vou  60.— P.,  D.  &  A, 
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not  a  proceeding  in  rem.  One  argument 
I  do  not  desire  to  pass  over  which  was 
addressed  to  us  by  Mr.  Gtiinsford  Bruce. 
It  was  a  bold  one,  and  it  was  this — that 
in  an  action  on  a  foreign  judgment  the 
English  Court  of  Admiralty  will  proceed 
in  rem  wherever  the  foreign  tribunal  has 
established  a  maritime  lien ;  but  that  is 
different  to  saying  that  they  were  pro- 
ceedings in  rem,  Mr.  Bruce  was  unable 
to  produce  any  authority,  nor  do  I  think 
any  can  be  found,  for  the  proposition  he 
advanced.  It  appears  to  me  that  the 
general  proceedings  were  initiated  under 
a  mistake,  and  that  the  appeal  should  be 
allowed.  I  think  it  was  well  put  by 
Mr.  Benjamin  in  the  opening  that  there 
were  two  modes  by  which  they  might 
have  proceeded  as  he  described. 

Lush,  L.J. — The  question  which  we 
have  to  decide,  apart  from  all  technicality, 
is  whether  the  arrest  of  the  vessel  was  a 
wrongful  arrest  on  the  proceedings  out 
of  the  Court  of  Admiralty.  That  depends, 
I  think,  on  whether  the  proceedings  in 
the  Court  of  Portugal  were  proceedings 
in  rem.  It  is  part  of  the  law  of  nations 
that  Courts  of  Admiralty  in  different 
countries  have  the  power  to  condemn 
vessels  and  order  them  to  be  sold  for  the 
satisfaction  of  a  maritime  lien.  Maritime 
liens  are  always  recognised  b^  all  civilised 
nations,  and  damage  by  collision  is  classed 
among  that  class ;  and  had  this  been  a 
judgment  in  rem — that  is  to  say,  a  judg- 
ment condemning  the  ship  and  ordering 
the  ship  to  be  sold  in  order  to  satisfy  the 
maritime  lien— that  judgment  would  have 
been  recognised  in  this  country  and  every 
other  civilised  country ;  and  it  is  most 
important  that  proceedings  under  which 
the  sale  of  a  vessel  takes  place  should 
shew  on  the  face  of  them  the  autho- 
rity why  that  property  is  to  be  diverted 
from  the  owner,  because  the  title  to  pur- 
chase is  recognised  by  all  nations,  but  the 
title  depends  on  the  circumstances  under 
which  the  sale  takes  place.  It  is,  there- 
fore, important  that  the  judgment  should 
shew  on  the  face  of  it  that  the  proceed- 
ings against  the  vessel  are  not  merely 
agunst  the  owners,  as  such,  or  the 
captain,  but  that  the  proceedings  have  in 
contemplation  a  judgment  ordering  the 


58 


PBOBATE,   DIVORCE  AND  ADMIBALTT  DIYISION. 


[N.S, 


The  City  of  Mecca  {App\  Adm, 

sale  of  the  sliip,  and  the   ultimate  sale 
of  the  ship;  and   if  it  does  not  appear 
on   the  face    of  the    proceedings,   then 
the  title  of  the  purchaser  has  nothing  to 
support  it.     It  is  therefore  not  a  mere 
matter  of  form,  but  a  matter  of  substance, 
that  the  judgment  under  which  the  sale  is 
attempted  to  be  justified  should  appear 
on  the  face  of  the  proceedings.     Now 
upon  the  face  of  this  judgment  there  is 
not  a  word  about  the  ship  from  beginning 
to  end.     It  is  well  known  that  the  owner 
of  a  vessel  which  has  suffered  hy  collision 
with  another  has  two  remedies.     He  may 
bring  an  action   against  the  captain  or 
owner  of  the  other  vessel  and   recover 
damages;  or  may  sue  in   the  Court  of 
Admiralty  and  make  the  ship  pay — one  or 
the  other.     It  has  been  said  before  us 
here  that  the   Court  of  Admiralty   has 
been  abolished  in  Portugal,  and  its  juris- 
diction has  been  transrorred  to  a  Court 
of  Commerce,  and  that  there  is  no  power 
now  in  that  country  to  institute  what  are 
called  actions  in  rem.  That  is  what  I  collect 
from  these  proceedings.     Whether  this  is 
so  or  not  seems  to  me  unmaterial.    There 
certainly  is  a  proceeding    by  which  a 
vessel  can  be  laid  under  embargo — ^thatis, 
arrested — if  an  action  is  brought  against 
the  captain  in  order  to  secure  payment  by 
lien  perhaps  of    ultimate  damages,   but 
whether  that  can  be  carried  out  to  pro- 
ceedings in  rem  I  do  not  know,  nor  does 
it  strike  me  to  be  material.     But  what  is 
material  in  considering  the  nature  of  pro- 
ceedings claiming  damages  alone,  is  that 
there  is  nothing  about  the  ship  from  the 
beginning  to  the  end,   as  I  have  said. 
The  judgment  of  the  Portuguese  Court  is 
based  upon  article   1567  of   the  Com- 
mercial Code,  which  says,  '*  In  the  event 
of  a  vessel  being  run  into  by  another, 
through  the  fault  of  the  captain  or  of  the 
men    composing    his    crew,    the    entire 
damage  occasioned  to  the  collided  vessel 
and  her  cargo  must  be  borne  by  the 
captain  of  the  ship  which  causes  it ;"  and 
farther  on  they  say,  "  Consequently  the 
disposition  of  article  1567  of  the  Com. 
mercial  Code,  which  ordains  that  in  the 
event  of  a  collision  through  the  fault  of 
the  captain  or  crew  the  entire  damage 
must  be  borne  by  the  captain  of  the  ship 
caofiiBg  Buoh  damage,  is  entirely  applicable 


to  the  defendant  Robert  David  Anderson, 
the  captain  of  theC%  of  Mecca,  or  the  de- 
fendants, the  owners  of  the  Oiiy  of  Mecea^ 
and  they  are  bound  collectively,  accord- 
ing to  what  is  laid  down  in  article  1339  of 
the  said  Code."  The  action  being  brought 
against  the  captain  and  owners  it  is  also 
brought  against  the  consignees,  and  they 
give  some  special  judgment  in  reference 
to  the  consignees  which  I  need  not  read, 
and  they  quote  the  two  articles  giving 
judgment  against  the  captain  and  giving 
judgment  against  the  owners  of  the  vessel. 
Then  the  judgment  proceeds,  and  the 
Judge  says,  "  I  adjudge  the  said  action 
to  be  well  founded  and  proved,  the 
counter  charges  unfounded  and  not 
proved,  and  in  conformity  thereto  I  con- 
demn  the  defendant  David  Anderson  and 
George  Smith,  and  owners,  jointly  and 
severally,  to  pay  to  the  plaintiffs  the 
amount  claimed,  with  interest  from  the 
date  of  disbursement,  and  I  do  also  con- 
demn them  to  pay  the  legal  penalty  both 
in  respect  of  the  petition  in  the  libel  and 
of  the  petition  in  the  counter  charges ; " 
and  so  on.  There  is  not  a  word  about 
condemning  the  ship,  nor  do  I  see  how 
they  could  condemn  the  ship.  The  ship 
liad  been  improperly  arrested  in  the  first 
instance,  because  it  was  found  by  the 
Supreme  Court  that  the  plaintiff  in  the 
action  had  not  performed  the  conditions 
by  which  alone  an  embargo  could  be  laid 
on  the  vessel ;  that  is  to  say,  it  was  not 
proved  to  the  satisfaction  of  the  Court 
that  the  fault  of  the  collision  was  entirely 
due  to  the  Oity  of  Mecca,  and  therefore 
the  Court  discharged  the  vessel  from  the 
arrest,  and  the  vessel  went  away.  I  do 
not  see  how  it  was  possible  for  them  to 
carry  out  and  execute  a  maritime  lien 
when  they  had  not  possession  of  the 
thing.  The  vessel  was  away  in  England, 
I  believe.  It  was  an  English  vessel,  and 
it  naturally  left  the  Portuguese  Court ;  and 
under  the  decree  of  that  Court,  if  a  pur- 
chaser were  bound  to  prove  his  title  he 
could  not  quote  a  single  word  of  this 
judgment  or  any  judgment  in  the  world 
that  would  justify  a  sale  of  that  ship. 
It  is  a  judgment  purporting  to  be  a  judg- 
ment against  the  persons  of  the  captain 
and  owners,  and  if  they  ever  find  them 
within  their  jurisdiction  they  may  execute, 
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according  to  the  process  they  have  at 
their  command,   the  judgment    against 
them  individually.     But  as  to  the  judg- 
ment against  the  ship,  I  doubt,  if  the  ship 
were  found  there  now,  whether  they  could 
doit.    But  even  if  they  found  the  ship 
there,  and  they  could  without  further  pro- 
cefis  seize  the  ship  and  sell  it  in  satisfaction, 
that  would  not  make  this  to  be  a  judg- 
ment in  rem  which   any  Court  in  this 
ooantry  could  be  called  on  to  execute. 
For  these  reasons  I  am  of  opinion  that 
the  action    is  entirely   unjustified,   and 
inasmuch  as  it  is  not  merely  the  issuing 
of  the  writ,  but  inasmuch  as  the  vessel 
has  been  arrested,  and  thereby  the  owners 
of  the  vessel  have  been  deprived  of  the 
right   of  having   full   command  of  the 
vessel,  I  think   we  are  well  warranted 
in  coming  to  the  unanimous  conclusion 
that  the  proceedings  were  wrong,  and  in 
not  waiting  for  the  further  development 
of  the  matter  by  further  litigation,  but  in 
saying  at  once  that  the  proceedings  ought 
to  be  set  aside. 

Baogallit,  L.J.— I  think  I  ought  to 
express  my  entire  adoption  of  the  defini- 
tion of  proceedings  in  rem  and  in  per^ 
sonamj  as  quoted  by  the  Master  of  the 
Bolls  in  the  case  of  The  Bold  BvMleugh 
(2),  but  I  think  there  is  one  additional 
passage  that  should  be  read,    namely, 
"  This  claim  or  privilege  travels  with  the 
thing  into  whose  soever  possession  it  may 
come.     It  is  inchoate  from  the  moment 
the  claim  or  privilege  attaches,  and  when 
carried  into  effect  by  legal  process  by  a 
proceeding  in  rem,  relates   back  to   the 
period  when  it  first  attached." 

Appeal  acGorddnghj  allowed  with  costs, 

&>li«tow— Gellatly,  Son  &  Warton,  for  appol- 
^aiits ;  Pritchard  &  Sons,  for  respondents. 
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1881. 
May  10, 

Collision  —  Liability  of  Owners  of  a 
Foreign  Ship — Lex  Fori — General  Mari- 
time  Law, 

The  liability  of  foreign  owners  sued  in  a 
British  Court  in  respect  of  a  collision  on  the 
high  seas  is  governed  by  general  maritime 
law,  which  is  administered  in  such  Court, 
and  not  by  the  lex  loci  of  the  cotmtry  under 
the  flag  of  which  the  ship  is  sailing.  There- 
fore the  allegation  that  by  Spanish  law  the 
owners  of  a  ship  were  not  personally  liable 
for  the  default  (if  any)  of  tJie  m^aster  and 
crew  of  such  ship, — Held,  on  demurrer,  not 
to  be  a  valid  grotmd  of  defence. 

This  was  an  action  for  damage  by  col- 
lision, which  took  place  on  the  6th  of 
January,  1881,  between  the  plaintiffs'  ship 
the  Harelda  and  the  Leon,  whereby  the 
Harelda  received  severe  injuries  and  the 
Leon  was  sunk,  and  was  brought  in  per- 
sonam against  Messrs.  Olano,  Laringa  & 
Co.,  the  owners  of  the  latter  vessel.  In 
the  statement  of  defence  it  was  alleged 
inter  alia  that  the  defendants,  the  owners 
of  the  Leon,  were  Spanish  subjects,  though 
they  had  a  house  for  business  purposes  in 
Liverpool ;  and  by  the  10th  paragraph  of 
the  defence  it  was  pleaded  that  if  the  col- 
lision had  been  caused  by  the  negligence 
of  the  master  and  crew  of  the  Leon, 
which  the  defendants  denied,  by  Spanish 
law  the  owners  of  a  ship  were  not  per- 
sonally liable  for  the  default  of  the  master 
and  crew,  and  that  therefore  the  defen- 
dants were  not  liable  in  the  present  action. 
To  this  paragraph  the  plaintiffs  demurred, 
and  the  demurrer  now  came  on  for 
hearing. 

Benjamin  (Myburgh  vrith  him)  argued 
in  support  of  the  demurrer. — This  was  a 
collision  on  the  high  seas,  and  the  case  is 
governed  by  general  maritime  law,  and 
therefore  the  defendants  are  liable.  The 
M,  Moxham  (1)  was  a  case  of  injury  to 
real  property  in  Spain,  and  does  not  there- 
fore apply  to  this  case.     He  also  referred 


(1)  46  Law  J.  Rep.  P.,  D.  &  A.  17  ;  Law  Rep.  1 
P.  D.  107. 
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to   The    Saxonia   (2)    and    The    Zollve- 
rein  (3). 

Webster  (with  him  Glarkson)^  for  the 
defendants,  contended  that  there  was  no 
general  maritime  law  applicable  to  this 
case,  and  that  a  Spanish  ship,  carrying 
the  Spanish  flag,  mnst  be  considered  as 
part  of  the  Spanish  territory,  so  that  the 
Spanish  law  would  apply  to  the  liability 
of  the  owners.  He  referred  to  The  General 
Steam  Navigation  Company  v,  GuUlon  (4), 
Lhydv.  Ouibert  (5),  The  Wild  Banger  (6) 
and  The  Dundee  (7). 

Sir  Robert  Phillimore. — This  is  a 
case  in  which  it  appears  that  an  English 
vessel  was  run  down  by  a  Spanish  vessel 
on  the  high  seas  and  was  sank. 

The  owners  of  the  English  vessel 
brought  their  action  against  some  of  the 
owners  of  the  Spanish  vessel  resident  in 
this  country,  and  the  defence  they  set 
up  in  their  10th  paragraph  is,  that  be- 
fore and  at  the  time  of  the  said  collision 
the  Leon  was  a  Spanish  ship,  sailing 
under  the  Spanish  flag,  and  wholly  owned 
by  subjects  of  the  King  of  Spain,  and 
that  if  the  said  collision  was  occasioned 
by  any  improper  or  negligent  navigation 
of  the  Leon  it  was  wholly  occasioned  by 
the  negligence  of  the  master  or  mariners 
of  the  LeoUf  and  not  by  such  owners  or 
the  defendant-s  or  any  of  them,  and  that, 
by  the  law  of  Spain  in  force  at  the 
time  of  the  happening  of  the  said  col- 
lision and  now,  the  master  and  mari- 
ners of  the  ship,  and  not  the  owners, 
are  liable  in  damages  in  respect  of  a  col- 
lision occasioned,  as  in  the  statement  of 
claim  alleged,  and  by  such  law  the  defen- 
dants are  not  liable  in  respect  of  the 
damage  proceeded  for  in  the  action.  This 
plea  is  demurred  to,  and  the  question  is 
whether  the  demurrer  can  be  sustained 
or  not.  A  great  deal  has  been  said  upon 
the  question  of  what  law  is  applicable  to 
this  case.  I  agree  in  the  existeoce  of  the 
general  maritime  law.     In  the  few  obser- 

(2)  Lash.  410  ;  81  Law  J.  Rep.  Adm.  201. 

(8)  1  Swa.  96. 

(4)  11  Mee.  &  W.  877 ;  13  Law  J.  Rep.  Ezch. 
169. 

(6)  36  Law  J.  Rep.  Q.B.  74 ;  Law  Rep.  1  aB. 
115. 

(6)  1  Hag.  100. 

(7)  LuBh.  663. 


vations  I  shall  make  it  is  not  necessary 
to  go  very  abstrusely  into  the  subject, 
because  two  cases  of  recent  date  seem  to 
dispose  of  the  question.  In  the  first  place 
it  has  not  been  denied  that  if  the  res  had 
been  seized  in  this  case  the  liability  to 
pay  damages  could  not  be  denied.  In  the 
case  of  Tfie  Druid  (8)  the  learned  Judge 
(Dr.  Lushington)  says,  "  The  liability  of 
the  ship  and  the  responsibility  of  the 
owners  in  such  cases  are  convertible  terms : 
the  ship  is  not  liable  if  the  owners  are 
not  responsible ;  and,  viceversOj  no  respon- 
sibility can  attach  upon  the  owners  if  the 
ship  is  exempt  and  not  Kable  to  be  pro- 
ceeded against."  In  the  same  volume,  in 
The  Volant  (9),  Dr.  Lushington  says,  ''By 
the  ancient  maritime  law  the  owners  of 
a  vessel  doing  damage  were  bound  to 
make  good  the  loss  to  the  owners  of  the 
other  vessel,  although  it  might  exceed  the 
value  of  their  own  vessel  and  the  freight. 
For  the  purpose  of  enforcing  this  obliga- 
tion the  owners  of  the  damaged  vessel 
might  resort  either  to  the  Courts  of  law 
or  to  the  Admiralty  Court ;  and  if  they 
preferred  the  latter  they  had  the  choice 
of  three  modes  of  proceeding,  namely, 
against  the  owners  or  against  the  master 
personally,  or  by  proceeding  in  rem 
against  the  ship  itself.  The  Court  of 
Admiralty  has  jurisdiction  over  the  whole 
subject-matter  of  damages  on  the  high 
seas,  and  the  arrest  of  a  vessel  is  only  one 
mode  of  proceeding."  In  the  case  of  The 
Johan  Frederick  (10),  Dr.  Lushington  ob- 
serves, *'All  questions  of  collision  are 
questions  commwnis  juris.**  In  the  case 
of  The  Wild  Banger  (6)  Dr.  Lushington 
said,  '*  The  Court  has  found  that  The  Wild 
Banger  (6),  an  American  vessel,  by  im- 
proper navigation  came  into  collision  on 
the  high  seas  with  a  British  ship,  and  the 
ordinary  decree  has  passed  condemning 
the  owners  of  the  American  vessel  in  the 
damages."  In  The  Zollverein  (3)  Dr. 
Lushington  says,  "  Generally  when  a  col- 
lision  takes  place  between  a  British  and  a 
foreign  vessel  on  the  high  seas,  what  law 
shall  the  Court  of  Admiralty  follow  ?  Ab 
regards  a  foreign  ship  (for  her  owners 
cannot  be  supposed  to  know  or  to  be 

(8)  1  W.  Robin.  391. 

(9)  Ibid.  383. 

(10)  Ibid.  87. 
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bound  hj  the  manicipal  law  of  this 
coontrj)  the  case  must  be  decided  by 
the  law  maritime — by  those  rales  of 
narigatioii  which  usually  prevail  among 
nations  navigating  the  seas  where  the 
collision  takes  place;  if  the  foreigner 
comes  before  the  tribunals  of  this  country 
the  remedy  and  form  of  proceeding  must 
be  according  to  the  lex  fori,^*  I  am  of 
opinion,  without  going  further  into  erudi- 
tion connected  with  this  question  of 
general  maritime  law,  that  these  authori- 
ties, independently  of  others  that  may  be 
cited,  are  sufficient  to  enable  the  Court  to 
pronounce  that  the  demurrer  must  be 
sustained  and  with  costs. 


Solicitors — Stokes,  Saunders  &  Stokes,  for  plain- 
tifib;  W.  W.  W^nne  &  Son,  agents  for  H. 
Forshsw  &  Hawkins,  Liverpool,  for  defendants. 
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HALPEN  (otherwise  boddinq. 
ton)  v.  boddington. 


Suit  for  Nullity  hy  Wife — Decree  Nisi — 
Wife  unwilling  to  proceed  with  Suit — Ap^ 
pliccUion  by  Husband  for  Decree  Absolute — 
Application  refused. 

In  a  suit  for  nullity  the  wife  obtained  a 
decree  nisij  but  was  wmoUling  to  proceed 
further.  The  Oourt  declined  to  make  the 
decree  absolute  on  the  application  of  the  re- 
spondent. 

On  the  10th  of  March,  1880,  the  peti- 
tioner, then  calling  herself  Emily  Caroline 
Boddington,  filed  a  petition  alleging  that 
she  was  on  the  23rd  of  October,  1879, 
lawfully  married  to  Thomas  Boddington, 
and  praying  for  a  restitution  of  conjugal 
rights. 

The  respondent  filed  an  answer  alleg- 
ing divers  acts  of  violence  on  the  part  of 
the  petitioner,  and  praying  for  a  judicial 
separation.  The  cause  was  set  down  for 
trial,  but  before  the  hearing  the  petitioner 
sabstitated  for  her  previous  petition  a 
petition  for  nullitv  of  marriage  by  reason 
of  the  respondent  8  impotence.  This  was 
accordingly  done,  and  on  the  4th  of 
August^  1880,  the  petition   for  nullity 


was  heard  in  camera  and  a  decree  ndsi  of 
nullity  pronounced.  Subsequently  the 
petitioner  refused  to  proceed  further  in 
the  matter,  and  on  the  8th  of  February, 
1881,  applied  that  her  petition  might  be 
dismissed,  or  that  the  decree  should  not 
be  made  absolute.  This  was  opposed  on 
behalf  of  the  respondent,  and  leave  was 
given  for  him  to  apply  to  make  the  decree 
absolute,  but  the  Court  directed  that  the 
Queen's  Proctor  should  have  notice  of  the 
application.  The  Attorney*  General  de- 
clined to  direct  an  intervention,  and  no 
one  else  having  appeared  to  show  cause 
to  the  contrary,  on  the  1st  of  March 

Inderwick  (with  him  Fritchard)  moved 
the  Court  on  behalf  of  the  respondent  to 
make  the  decree  absolute. — Ousey  v.  Ousey 
and  Atkinson  (1)  does  not  apply.  There 
the  Court  refused  to  make  absolute  a  de- 
cree nisi  for  dissolution  of  marriage,  but 
the  Court's  jurisdiction  in  such  cases  is 
defined  by  the  statute  which  in  terms 
gives  the  power  only  to  grant  the  relief 
at  the  prayer  of  the  innocent  party.  Here 
the  authority  is  that  which  was  inherent 
in  the  Ecclesiastical  Courts.  In  Norton 
V.  Seton  (2),  though  the  Court  refused  to 
decree  a  nullity  of  marriage  at  the  suit  of 
the  impotent  person,  it  refused  upon 
other  grounds  than  that  he  was  the  com- 
plainant. In  cases  of  consanguinity, 
affinity  or  bigamy,  though  the  wrong- 
doer seeks  the  aid  of  the  Court,  and  great 
hardship  is  often  inflicted,  the  Court 
nevertheless  annuls  the  marriage — MUes 
V.  GhiUm  (3). 

Bayfordy  contra. — The  language  of  the 
statute,  36  Vict.  c.  31,  puts  decrees  wisi 
for  dissolution  of  marriage  and  decrees 
nisi  for  nullity  of  marriage  upon  the  same 
footing,  and  therefore  Ottsey  v.  Ousey  and 
Atkinson  (1)  is  directly  applicable.  The 
distinction  between  void  and  voidable 
marriages  is  clearly  explained  by  Lord 
Penzance  in  ^.  v.  B.  (4),  and  governs  this 
case.   He  also  cited  Hincks  v.  Harris  (5). 

Inderwicky  in  reply. 

(1)  43  Law  J.  Rep.  Frob.  &  M.  35 ;  Law  Eep. 
3  P.  &  D.  223. 

(2)  3  PhUli.  147. 

(3)  1  Eobert.  684. 

(4)  Law  Rep.  1  P.  &  D.  569. 

(5)  2  Mod.  182. 
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The  President  (Sir  James  Hannen) 
said — I  am  not  called  npon  to  express  an 
opinion  upon  the  very  difficalt  question 
which  has  been  argned  before  me,  namely, 
whether  or  not  a  suit  can  be  instituted 
for  a  decree  of  nullity  of  marriage  by  the 
husband  in  whom  the  defect  is  alleged  to 
exist.  That  may  be  properly  raised 
before  me  in  a  suit  for  that  purpose,  but 
it  is  not  necessary  for  me  to  give  an 
opinion  upon  it  now,  because  I  am  clearly 
of  opinion  that  the  respondent  is  not  en- 
titled to  have  the  decree  made  absolute 
in  the  circumstances  which  exist  in  this 
case.  I  have  already  pointed  out  that 
by  his  pleadings  he  has  denied  the  com- 
plaint that  was  made  by  his  wife  against 
him,  and  he  has  himself  concluded  with 
a  prayer  for  judicial  separation,  which,  of 
course,  is  based  upon  the  assumption  that 
there  is  an  existing  marriage.  That  is 
how  the  pleadings  stand.  His  wife,  who 
was  the  complaining  party,  whose  claim 
he  has  all  along  resisted,  obtained  a  de- 
cision in  her  &vour;  but  before  the 
operative  decree  of  the  Court  had  been 
pronounced  she  desired  to  discontinue 
the  further  proceeding  in  the  case,  and 
the  respondent,  who,  as  I  have  said,  has 
up  to  this  time  always  resisted  her  claim, 
now  comes  forward  and  asks  the  Court 
not  to  grant  her  prayer,  but  to  make  the 
order  which  she  originally  asked  for,  but 
which  she  now  withdraws  from  asking. 
That,  as  I  have  said,  is  contraty  to  all 
precedent.  I  am  not  aware  of  any  case 
in  which  the  defendant  in  a  suit  has  been 
allowed,  because  it  suited  his  purpose,  to 
ask  that  a  decree  should  be  made  against 
him.  In  this  particular  matter  I  have 
already  gone  at  considerable  length,  in 
the  case  of  Ousey  v.  Ousey  and  Atkinson 
(1),  into  the  reasons  which  led  my  mind 
to  the  conclusion  that  in  ordinary  suits 
for  dissolution  of  marriage  the  respondent 
cannot  call  upon  the  Court  to  pronounce 
a  decree  upon  the  petitioner  ceasing  to 
desire  it ;  and  I  am  of  opinion  that  the 

Principle  of  that  case  governs  the  present. 
*he  decree  nisi  in  suits  for  nuUity  has 
been  interposed  between  the  hearing  of 
the  cause  and  the  final  decree  in  precisely 
the  same  manner  as  it  exists  in  suits  for 
dissolution.  It  seems  to  me  that  the 
prononncing  the  decree  absolute  is  as 


much  a  final  step  in  the  matter  in  the  one 
case  as  in  the  other,  and  it  is,  therefore, 
competent  for  the  petitioner  before  that 
final  step  in  the  cause  has  been  taken  to 
withdraw  from  the  suit,  and  say,  "  1  no 
longer  require  that  the  Court  shall  g^ve 
me  that  relief  for  which  I  formerly  asked." 
That  works  no  injustice.  It  enables  the  re- 
spondent to  have  all  the  advantage  which 
he  could  have  had  in  the  original  suit. 
He  is  entitled  to  have  the  petition  dismissed 
for  want  of  prosecution ;  he  is  entitled 
to  put  an  end  to  any  obligation  imposed 
upon  him  in  the  course  of  the  suit  in  the 
shape  of  an  order  for  alimony  or  whatever 
else  it  may  be,  and,  of  course,  he  will  be 
entitled  to  make  any  application  which  he 
may  be  advised  to  make  on  the  subject  of 
costs.  In  all  this  he  is  in  no  way  damnified 
by  being  limited  to  asking  that  the  peti- 
tion may  be  dismissed,  while  at  the  same 
time  it  leaves  it  open  to  him,  if  he  should 
be  so  advised,  to  institute  a  separate  suit 
for  a  decree  of  nullity  of  marriage  upon 
the  g^unds  which  have  been  brought 
forward  in  the  case.  All  I  say  now  is 
that  this  application  on  the  part  of  the 
respondent  that  the  decree  nisi  be  made 
absolute  must  be  dismissed. 

On  the  5th  of  April  the  decree  was 
made  absolute  on  the  application  of  the 
petitioner. 

Solicitors— LewiB  &  Lewis,  for  petitioner ;  Sandi- 
lands,  Humphry  &  Armstrong,  for  respondent. 


Divorce 
1881 
March 
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MORKALL  V.  MORRALL. 


Deed  of  Separation — Allowance  secured 
to  Wife^Oovenant  not  to  sue  for  Main- 
tonance — After  Separation  Husband  guiUy 
of  Incestuous  Adtdtery — Wife  entitled  to 
usual  Order  for  permanent  Maintenance. 

The  wife^  wider  a  deed  of  separatum^ 
agreed  to  accept  a  certain  sum  as  a  provi- 
sum  for  her  support,  and  eovevuMied  not 
to  sue  her  husba^id  for  any  further  mom- 
tenance.  After  their  separaMon  she  dis- 
covered that  her  husband  had  been  guiUy 
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df  inceitwms  adultery ^  and  she  obtained  a 
decree  for  dissolution  of  marriage  on  that 
^rownd : — Held,  that  she  was  not  precluded 
hy  the  deed  from  claiming  to  have  the  usual 
order  for  permanent  maintena/noe  made  in 
her  favour. 

This  case  came  before  the  Conrt  on  an 
application  for  a  further  and  fuller  an- 
swer as  to  his  means  by  the  respondent 
hoflband. 

The  petitioner  and  respondent  were 
married  at  Utica,  in  the  State  of  New 
York,  in  the  United  States  of  America, 
on  the  13th  of  Angnst,  1853.  Shortly 
after  their  marriage,  of  which  there  was 
no  issae,  thej  returned  to  England,  and 
took  np  their  residence  at  Ashwood 
Bank,  in  the  conntj  of  Worcester,  where 
the  r^pondent  carried  on  the  business  of 
a  needle  reducer.  They  parted  in  August, 
1879,  and  on  the  10th  of  November,  1880, 
the  Court  pronounced  a  decree  nisi  for 
difisolntion  of  their  marriage,  on  the 
ground  of  the  respondent's  incestuous 
adultery. 

On  the  10th  of  December,  1880,  the 
petitioner  presented  a  petition  for  per- 
manent maintenance.  It  alleged  that  the 
respondent  derived  a  net  annual  income 
of  about  500Z.  a  year  from  his  business, 
and  that  he  was  also  possessed  of  realised 
property,  money  at  his  banker's  and  other 
Bonrcesof  income. 

The  respondent  in  his  affidavit  stated 
that  he  and  the  petitioner  had  been  living 
separate  and  apart  since  the  Ist  of 
AngQst,  1879,  by  mutual  consent,  and 
that  at  that  date  a  deed  of  separation  had 
been  executed,  by  which  he  had  agreed  to 
Bocnre  to  her  the  sum  of  30Z.  a  year,  and 
to  assign  to  her  a  sum  of  130Z.,  besides 
certain  goods  and  chattels ;  and  that  the 
deed  contained,  amongst  other  covenants, 
the  following,  namely,  "That  the  said 
Sarah  Morrall,  or  any  person  on  her  be- 
half, shall  not,  nor  will  at  any  time  here- 
after, commence  or  prosecute  any  suit  or 
other  proceeding  for  compelling  the  said 
^ward  Morrall  to  allow  her  any  support, 
inaintenance  or  alimony  whatsoever,  ex- 
cept the  yearly  sum  hereinbefore  cove- 
nanted to  be  paid  to  her ;  .  .  .  and  the 
production  of  these  presents  shall  be  a  bar 
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to  any  action  or  suit  or  other  proceeding 
in  respect  thereof. ' '  The  affi davit  further 
alleged  that  the  provisions  of  the  deed 
had  been  carried  out  and  observed,  that 
for  further  security  the  respondent  had 
executed  a  deed  of  trust,  charging  certain 
shares  in  the  Dudley  Gas,  Goal  and  Goke 
Gompany,  with  the  payments  of  the  said 
802.  per  annum,  and  that  under  the  cir- 
cumstances no  order  ought  to  be  made, 
and  that  he  ought  not  to  be  required  to 
answer  further  in  the  matt<er. 

The  affidavit  of  the  petitioner  in  reply 
stated  that  the  deed  of  separation  was 
prepared  by  the  respondent's  solicitor; 
that  she  had  remonstrated  at  the  small 
amount  proposed  to  be  given  to  her,  and 
was  unwilling  to  sign  the  deed,  but  the 
respondent  had  threatened  that  if  she  did 
not  she  should  have  nothing,  and  that  he 
would  go  to  America ;  that  she  had  no  one 
to  advise  her ;  and  that  she  had  not  dis- 
covered until  after  the  31st  of  January, 
1880,  and  after  the  execution  of  the  deed, 
that  the  respondent  hctd  been  guilty  of 
incestuous  adultery. 

A  summons  was  issued  calling  on  the 
respondent  to  shew  cause  why  he  should 
not  file  a  further  and  better  answer.  The 
summons  came  before  the  President  in 
chambers  on  the  1st  of  February,  and 
was  adjourned  into  Gonrt  for  argument. 

0.  A.  Middleton,  for  the  petitioner,  in 
support  of  the  application. — The  extent 
to  which  a  wife  is  bound  by  such  a  deed 
is  explained  in  Williams  v,  Baily  (1),  in 
which  case  the  Gourt  refused  to  restrain 
her.  In  Powell  v.  Powell  (2)  the  wife  was 
the  guilty  party.  Benyon  v.  Benyon  (3) 
is  a  direct  authority  for  the  application. 
Marshall  v.  Marshall  (4)  was  a  suit  for 
conjugal  rights. 

Bayfordy  for  the  respondent. — The 
allowance  under  the  deed  was  agreed  to 
by  the  wife  after  considering  what  was 
necessary  for  her  support,  and  the  suit 
does  not    eJter  that  state   of  things — 

(1)  Law  Rep.  2  Eq.  731. 

(2)  43  Law  J.  Bep.  Prob.  &  M.  9 ;  Law  Bep. 
3  P.  &  D.  186. 

(3)  Law  Rep.  1  P.  &  D.  447. 

(4)  48  Law  J.  Rep.  P.  D.,  &  A.  49  ;  Law  Rep. 
6  P.  D.  19. 
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George  v.  Oeorge  (5),  Weber  v.  Weber 
(6).  In  Williams  v.  Bmly  (1)  the  wife 
had  not  accepted  the  deed;  if  she  had 
she  would  have  been  restrained. 

The  President  (Sir  James  Haknen). 
— The  state  of  fiEtcts  as  proved  to  exist 
in  this  case  was  not  in  the  contemplation 
of  the  parties  when  they  entered  into  this 
agreement.  The  petitioner  agreed  to  live 
separate  and  apart  from  her  husband  upon 
the  ground  that  there  had  been  differences 
between  them.  No  one  will  consider  that 
that  was  a  licence  to  her  husband  to  com- 
mit adultery,  incestuous  or  not.  It  was 
an  agreement  to  live  apart,  and  while  that 
state  of  things,  under  which  the  agreement 
was  made,  continued  she  was  entitled  to 
receive  no  more  than  the  stipulated  sum. 
But  when  she  has  established  that  her 
husband  has  been  guilty  of  incestuous 
adulteiT — when  she  has  established  that  a 
state  of  things  exists  which  was  not  in 
contemplation  when  the  deed  was  exe- 
.cuted,  and  that  a  wrong  of  this  kind  has 
been  done  to  her — ^it  is  obvious  that  she  is 
in  no  way  restrained  by  the  deed  from 
prosecuting  the  claim  to  which  she  would 
otherwise  be  entitled;  and  I  hold  that 
when  the  circumstances  justified  her  in 
bringing  a  suit  for  dissolution  of  mar- 
riage after  an  agreement  of  this  kind,  she 
was  entitled  to  all  the  incidents  of  that 
suit — amongst  the  rest,  to  an  allowance 
based  upon  her  husband's  actual  income, 
and  not  limited  to  the  sum  which  she  had 
previously  agreed  to  accept.  I  therefore 
order  that  the  respondent  file  a  further 
and  fuller  answer. 


Solicitora — Surr,  Gribble  &  Bonton,  agents  for 
New,  Prance  &  Co.,  Eyesham,  for  petitioner; 
Bizons,  agents  for  £.  Browning,  Redditcb,  for 
respondent. 


DiVOBOB. 

1881 
March 


3B.     1 

16.  J 


E»  pcurte  BBUCi. 


PracHcB — Petition  for  Divorce — Peii* 
tioner  in  India — Affidavit  verifying  Petition 
sworn  by  Solicitor. 

The  petitioner  in  a  divorce  swit  was  on 
military  service  in  India  amd  unable  to 
make  before  a  duly  constituted  authority 
ths  usual  affidavit  verifying  the  petition. 
The  Oourt^  under  the  circumstances^  al- 
lowed the  petition  to  be  verified  by  the  affi- 
davit  of  the  solicitory  but  ordered  that  the 
petitioner's  affidamt  shofdd  also  be  filed 
before  the  hearing. 

This  was  a  petition  by  a  husband  for 
dissolution  of  marriage. 

It  appeared  from  the  affidavit  of  his 
solicitor  that  the  petitioner  was  a  surgeon- 
major  in  Her  Majesty's  Bombay  Army, 
and  was  with  the  Afghanistan  field  force 
stationed  near  Gandahar,  and  that  there 
was  no  person  in  or  near  that  place  before 
whom  the  usual  affidavit  accompanying 
the  petition  could  be  sworn,  the  nearest 
official  being  at  Kurrachee,  several  days' 
journey  from  Gandahar,  and  that  the 
petitioner  could  not  obtain  leave  of 
absence  to  go  there. 

Bayfordf  for  the  petitioner,  moved  the 
Court  to  allow  the  petition  to  be  filed  on 
beine  verified  by  the  affidavit  of  the 
petitioner's  solicitor. 

The  President  (Sib  Jambs  HANinuf). 
— The  petition  may  be  presented  if  veri- 
fied by  the  affidavit  of  the  solicitor,  but 
the  usual  affidavit  by  the  petitioner  must 
also  be  supplied  before  the  hearing. 


Solicitors  ^HoUama,  Son  &  Coward,  for  petitioner. 


(6)  88  Law  J.  Bep.  Prob.  &  M.  84 ;  Law  Bep. 
1  P.  &  D.  564. 

(6)  1  Sw.  &  Tr.  219 ;  28  Law  J.  Bep.  Prob.  & 
M.  U. 
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April  5.    J 

Salvage — Collision — Limitation  of  lAo' 
hUUy  —  Liability  of  Otoners  of  Wrong- 
doing  Ship  for  Charges  of  raising  Sunken 
Cargo-^Benuwals  of  Wreck  Act,  1877  (40 
1 41  7ict.  c.  16),  *^4 

When  a  ship  which  is  to  blame  for  a  col- 
lision is  sur3c  in  consequence  of  it,  the 
owners  thereof  are  not  entitled  to  obtain 
from  the  owners  of  the  cargo  laden  on  board 
the  cost  of  salving  it  by  raising  it.  When 
ike  Thames  Conservancy  raises  a  ship  and 
cargo,  sunk  by  collision,  under  the  authority 
of  the  Bemovals  of  Wreck  Act,  1877  (40 
^  41  Vict,  e,  16),  s.  4,  the  shipowner  is  not 
entitled  to  recover  from  the  cargo-ovmer 
any  proportion  of  the  cost  incurred  in 
raising  the  cargo,  even  if  he  has  limited  his 
liability  in  respect  of  damage  by  the  coU 
lision, 

PhiUimore  appeared  for  the  plaintiff, 
tte  owner  of  the  Ettrick, 

Myburgh  and  Stvhbs,  for  the  defendant, 
the  owner  of  the  cargo  lately  laden  on 
hoard  the  Ettrick, 

The  facts  and  questions  which  arose 
thereon  are  set  out  folly  in  the  judgment. 

SibB.  J.  Phillimobe. — This  is  a  Special 
Case,  which  the  plaintiff  and  defendant 
have  concurred  in  stating,  pursaant  to 
the  Judicature  Act,  1875,  Order  X^XIV. 
Tho  steamship  Ettrick  came  into  collision 
in  Gravesend  Reach  with  the  steamship 
Si.  Petersburg,  and  the  Ettrick  sank  with 
all  her  cargo.  The  Ettrick  admitted  that 
she  was  alone  to  blame  for  this  collision, 
and  claimed  in  the  usual  way  to  limit  her 
responsibility  to  %l,  per  ton  of  her  regis- 
tered tonnage.  This  sum  was  found  to 
amount  to  1,972Z.  6«.  6i.,  with  some 
interest,  and  was  paid  into  Court.  En- 
quiries were  made  to  ascertain  the  persons 
entitled  to  claim  upon  this  sum.  It  ap- 
peared that  Dr.  Wendt  was  entitled  to 
claim  in  respect  of  293  bales  of  wool,  part 
of  the  cargo,  and  he  has  made  his  claim 
accordingly.  Shortly  after  the  collision 
the  Thames  Conservancy,  by  virtue  of 
Voim  60.— p.,  D.  &  a. 


certain  statutory  powers,  raised  the 
Ettrick,  with  the  principal  part  of  her 
cargo,  including  these  bales  of  wool,  and 
upon  an  undertaking  given  by  the  owner 
of  the  Ettrick,  who  is  the  plaintiff  in 
the  liability  action,  to  pay  the  costs  of 
raising  the  vessel,  she  and  her  cargo, 
in  a  damaged  condition,  were  ^ven  up  to 
him.  Dr.  Wendt  applied  to  him  for  the 
immediate  delivery  of  his  bales  of  wool, 
and  on  Dr.  Wendt's  giving  an  under- 
taking to  pay  the  freight  and  all  charges 
that  might  be  legally  due  on  the  wool,  he 
obtained  possession  of  it.  The  value  of 
the  Ettrick  when  raised  was  1,100Z. ;  the 
expenses  of  raising  the  ship  and  cargo 
amounted  to  about  4002.,  and  these 
expenses  were  not  enhanced  by  any 
expenses  specially  incurred  for  raising  Dr. 
Wendt's  bales  of  wool.  The  owner  of 
the  Ettrick  claims  from  Dr.  Wendt 
124Z.  16s.  2d.  as  the  latter's  proportion  of 
the  expenses  of  raising  the  ship  with  her 
cargo,  and  he  also  claims,  not  against  the 
fund  in  Court,  which  alternative  his 
counsel  has  abandoned,  but  from  Dr. 
Wendt  personally,  as  owner  of  the  wool, 
and  the  questions  for  the  opiniQu  of  the 
Court  now  are,  first,  whether  the 
owner  of  the  Ettrick  •is  entitled  to 
124Z.  lbs.  2d.,  or  to  any  and  what  sum 
by  way  of  general  average  contribution, 
salvage  or  otherwise ;  secondly,  whether 
the  owner  of  the  Ettrick  is  entitled  to  be 
paid  the  said  sum  by  Dr.  Wendt  per- 
sonally. It  was  contended,  first,  on  benalf 
of  the  owner  of  the  Ettrick,  that  although, 
apart  from  the  statutory  limitation  of  his 
liability,  he  .would  have  been  liable  to 
have  paid  this  124?.  15^.  2d.,  having  once 
paid  into  Court  his  SI.  per  ton  he  is 
entirely  purged  of  his  liability  as  a  wrong- 
doer, and  stands  in  the  position  of  an 
innocent  party  ;  and  that  to  hold  him  now 
liable  for  this  124Z.  15».  2d.  would  be  to 
make  him  liable  by  that  sum  in  excess  of 
the  statutory  limitation.  In  support  of 
this  position  the  case  of  Chapman  v.  The 
Royal  Netherlands  Steam  Navigati<m  Com' 
pavy  (1)  was  cited.  It  was  contended  in 
the  second  place  that  the  owner  of  the 

(1)  48  Law  J.  Rep.  Chanc.  449;  Law  Rep.  4 
P.  D.  167. 
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EttricJc,  liaying  a  right  to  be  treated  as  an 
innocent  party,  was  entitled  to  claim  from 
Dr.  Wendt  the  sum  in  diBpate  as  a  general 
average  contribution  to  defray  the  expenses 
of  salvage  services  rendered  by  a  third 
person — that  is  to  say,  bv  the  Thames 
Conservancy.  On  behalf  of  Dr.  Wendt  it 
was  contended  that  the  case  did  not  turn 
upon  the  effect  of  the  statutory  limitation 
of  liability.  The  owner  of  the  Ettrich 
contracted  to  take  the  wool  to  Ghavesend, 
instead  of  which,  by  the  &nlt  of  his 
servants,  it  was  sent  with  the  ship  to  the 
bottom  of  Gfravesend  Beach,  and  it  became 
the  dnty  of  the  owner  to  raise  the  vessel, 
the  expenses  of  doing  which  it  is  admitted 
were  not  enhanced  by  raising  also  the 
bales  of  wool.  This  dnty  was  imposed 
npon  the  owner  either  by  the  Thames 
Conservancy  Act,B,  1857  (a  private  Act) 
(20  &  21  Vict.),  or  by  the  Bemoval  of 
Wrecks  Act,  1877  (40  &  41  Vict.  c.  16),  s.  4 
(2),  or  by  both.  It  was  contended  that  if 
the  Conservancy  authorities  had,  as  it 
was  competent  for  them  to  have  done,  sold 
the  ship,  it  would  have  produced  ample 
funds  to  defray  the  costs  of  raising,  and 
there  would  have  been  no  charge  on  Dr. 
Wendt's  cargo.  ^  I  must  here  observe  that 
the  6th  section  prescribes  that  the  pro- 
ceeds of  sale  arising  from  ship  and  cargo 
shall  be  regarded  as  a  common  fund.  As 
a  matter  of  fact,  however,  the  ship  and 
cargo  having  been  delivered  up  by  the 
Thames  Conservancy  to  the  plamtiff  the 
6th  section  never  came  into  operation. 
The  cargo,  it  is  to  be  observed,  was  given 

(2)  40  &  41  Vict,  c  16.  8.  4 :  *«  When  any 
teasel  ii  snnk,  stranded  or  abandoned  in  any 
harbour  or  tidal  water  nnder  the  jurisdiction  of  a 
harbour  or  conserrancy  anthority,  or  in  or  near 
an^  approach  thereto,  in  snch  manner  as,  in  the 
opinion  of  the  authority,  to  be  or  likely  to  become 
an  obstruction  or  damage  to  navigation  in  that 
harbour  or  -water,  or  in  any  approach  thereto,  the 
authority  may  take  possession  of  and  raise, 
remove  or  destroy  the  whole  or  any  part  of  the 
vessel,  and  may  light  or  buoy  any  such  vessel  or 
part  until  the  raising,  removal  or  destruction 
thereof,  and  may  sell  in  such  manner  as  they  think 
fit  any  ressel  or  part  so  raised  or  removed,  and  also 
any  other  propert]^  recovered  in  the  exercise  of  their 
powers  under  this  Act,  and  may  out  of  the  pro- 
ceeds of  such  sale  reimburse  themselves  for  the 
expenses  incurred  by  them  under  this  Act,  and  shall 
hold  the  surplus  (if  any)  of  such  proceedB  in  trust 
tot  the  person  entitled  tnereto." 


up  by  the  plaintiff  to  Dr.  Wendt  in  order 
to  get  the  freight,  and  an  undertaking  to 
pay  the  freight  was  given.  It  was  also 
contended  on  behalf  of  Dr.  Wendt  that 
if  the  owner  of  the  Ettriek  had  himself 
salved  the  property  he  could  not  have 
claimed  salvage,  and  that  he  could  not  do 
so  now  that  some  one  else  had  salved  it. 
In  support  of  this  three  cases  were  cited 
— 8chlo88  V.  Hertoi  (3),  where  the  plaintiff 
was  a  shipowner,  and  his  actionable  neg* 
ligence  was  holden  to  be  a  bar  to  claims 
for  general  average  to  contribute  to  losses 
caused  by  such  negli^nce.  The  cargo 
Ex  Oapella  (4),  in  which  Dr.  Lushington 
says,  "  The  question  for  me  to  determine 
is,  whether  when  a  collision  has  taken 
place  between  two  vessels,  and  both 
vessels  are  held  to  blame,  one  of  them 
can  sue  for  salvage  for  having  saved  the 
cargo  of  the  other  from  the  perils  conse- 
quent on  the  collision.  I  don't  seek  for 
authorities  but  I  look  to  the  principle  which 
ought  to  govern  the  case.  In  my  mind  the 
principle  is  this,  that  a  man  cannot  profit 
by  his  own  wrong.  This  is  a  rule  founded 
in  justice  and  equity,  and  carried  out 
in  various  ways  by  the  tribunals  of  this 
cotmtry,  and  has  never,  so  far  as  I  am 
aware,  been  departed  from  by  any  English 
Court.  The  application  of  this  rule  to 
the  present  case  is  obvious.  The  asserted 
salvors  were  the  original  wrongdoers ;  it 
was  by  their  fault  that  the  property  was 
placed  in  jeopardy.  The  rule  would  bar 
any  clums  by  them  for  services  rendered 
to  the  other  ship  which  was  a  co-delinquent 
in  the  collision ;  but  the  present  claim,  it 
is  to  be  observed,  is  a  demand  for  salvage 
against  the  cargo,  the  owners  of  which 
were  perfectly  mnocent."  The  Norway 
(5)  was  also  cited,  but  in  this  case  the 
facts  were  very  complicated,  and  portions 
of  the  judgment  of  the  Admiralty  Court 
were  reversed  on  appeal ;  and  although  I 
see  no  reason  to  question  the  soundness 
of  the  principles  of  law  laid  down  by  Dr. 
Lushington  with  respect  to  the  respon- 
sibility  of  a  shipowner  for  cargo  jet- 
tisoned in  consequence  of  the  negligence 
of  his  servant,  I  do  not  rely  on  that  case. 

(8)  14  Com.  B.  Hep.  N.S.  59;  32  Law  J.  Bep. 
C.P.  211. 

(4)  Law  Rep.  1  A.  &  £.  356. 

(5)  Br.  &  L.  377 ;  on  appeal,  ibid.  404, 
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It  iras  fiuiher  strennoxiBly  denied  that 
there  was  really  any  salvage  property  so 
oaUed,  bat  simply  the   performance  of 
a  daty  under  one  or  both  of  the  two 
statates  before  mentioned,  and  if  there 
were  no  salvage  there  coald  be  no  general 
average,  and  if  there  were  no  general 
averaee,  then  no  Hen  attached  to  the  wool ; 
and  &&  case  of  Schmter  v.  Fletcher  (6) 
iras  relied  on  in  that  case*    It  was  said, 
**The  shipowner  had  an  interest  in  getting 
the  ship  off  and  bringing  the  cargo  into 
port  in  order  that  ne  might  earn  his 
freight.  ...  A  great  deal  of  what  he 
has  done  was  in  performance  of  his  own 
contract.    He  was  bound  to  nse  every 
effort  to  convey  the  cargo  safely  to  ito 
destination,  and  conld  only  give  up  the 
task  when  it  was  hopeless."    These  ob- 
servations appear  to  me  applicable  to  the 
present  case.     If  the  contention  of  the 
owners  of  the  Bttridk  was  well  founded, 
the  resnlt  substantially  would  be  that  he, 
having  broken  his  contract  by  damaging 
the  cargo  and  not  bringing  it  to  the  port 
of  destination,  and  having  limited  his 
liability  for    this  wrong,  would   be  en- 
titled nevertheless  to  a  pecuniary  con- 
tnhation  &om  the  cargo  towards  defray- 
ing the  expenses  incident  to  raising  the 
ship  in  which  the  cargo  was.    Thus  the 
cai^o-owner  would  suffer  adouble  injury- 
first,  by  limitation  of  the  wrongdoer's  lia- 
bility, which  debars  him  from  a  resHtuUo 
vn  integrum ;  and,  secondly,  by  compelling 
him  to  pay  a  portion  of  the  cost  of  repair- 
ing the  mischief  caused  by  the  wrong. 
At  this  manifestly  inequitable  conclusion 
the  Court  would  arrive  with  great  reluc- 
tance.    In  my  jud^ent,  however,  there 
was  no  salvage  service,  properly  so  called, 
bat  simply  performance  of  a  prescribed 
duty  ;  and  if  there  was  a  salvage  service 
the    limitation  of  the    owner's  liability 
wonld  not  entitle  him  to  demand  from 
Dr.  Wendt  any  contribution  to  it.    Upon 
the  'whole,  and  after  careful  consideration 
of    the   argument  and  the  cases  relied 
npon,  I  am  of  opinion  that  the  owner  of 
the  EUrkk  is  not  entitled  to  the  sum  of 
124L  lbs,  2d.  or  to  any  sum  by  way  of 
general  average,  and  that  he  is  not  entitled 

(6)  47  Law  J.  Bep.  Q.B.  630 ;  Law  Rep.  3  Q.B. 
P*  418, 
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to  be  paid  this  or  any  other  sum  by  Dr. 
Wendt  personallv.  I  pronounce,  there- 
fore, in  favour  of  Dr.  Wendt,  and  I  con- 
denm  the  plaintiff  in  the  costs  of  this 
Special  Case. 


Solicitors — Ingledew  &  Ince,  for  plaintiff;  Stokes, 
Saunders  &  Stokes,  for  defendaDt. 


[IN  THE  OOUBT  OB  APPEAL.] 
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.1     XHXi 

[iTT.    1 

23.  J 


OoUision — Infringement  of  Thames  Oon^ 
servancy  Rules  —  Damfiages — Oontributory 
Negligence — Oatise  of  Action. 

A  dumb  harge  by  the  negligent  naviga^ 
Hon  of  those  on  hoa/rd  came  into  contact 
iffith  a  schooner  moored  at  anchor  in  a 
proper  place  in  the  river  Thames,  The 
schooner  had  her  anchor  hanging  over  her 
how  with  the  stock  above  water,  contrary 
to  the  20th  by-law  of  the  Thames  Oon- 
servancy  Bides,  The  aiichor  made  a  hole 
in  the  bargCy  and  caused  damage  to  her 
cargo.  But  for  the  improper  position  of 
the  anclwr  neither  the  barge  nor  her  cargo 
would  have  received  any  damage : — Held, 
that  the  owners  of  the  barge  could  maintain 
a/n  action  of  damage  against  the  schooner ; 
bvi  that,  as  there  had  been  contributory 
nsgligence  on  the  part  of  those  on  the 
barge,  the  plaintiffs  were  only  entitled  to 
half  the  damage  sustained. 

This  was  appeal  from  a  decision  of  Sir 
B.  J.  Phillimore,  reported  Ante,  p.  8. 

Butt  and  Baikes,  for  the  fmpellants,  the 
plaintiffs  in  the  action. — The  schooner 
sustained  no  damage  at  all,  and  the  evi- 
dence shews  that  if  her  anchor  stock  had 
been  awash  the  flue  of  the  anchor  would 
not  have  touched  the  barge,  but  would 
have  gone  under  it.  Therefore  it  was  the 
schooner's  negligence  which  caused  the 
collision  and    the  whole  of  the  injury, 

*  Coram  James,  L.J. ;  Brett»  L«J. ;  and  Cotton, 
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and  therefore  she  is  liable  in  damages ; 
and  the  penalty  imposed  for  infringe- 
ment of  the  Thames  Conaervancy  Rules 
is  no  bar  to  our  claim  for  damages.  We 
do  not  deny  that  there  was  some  neg- 
ligence on  our  part,  but,  if  the  anchor 
had  not  been  there,  no  damage  would 
have  been  caused  to  either  vessel  by  the 
collision.  A  man  may  bo  a  trespasser  on 
the  land  of  another  and  yet  bring  an 
action  for  damages  arising  to  him  there, 
if  the  cause  of  the  injury  is  improperly 
there — Barnes  v.  Ward  (1).  Here,  ad- 
mitting the  barge  was  unlawfully  where 
she  was,  qua  trespasser,  the  anchor  was 
improperly  there,  and  first  contributed 
to  the  cause  of  action.  At  any  rate, 
assuming  there  was  negligence  on  both 
sides,  we  are  entitled  to  half  the  damage 
sustained. 

The  cases  of  The  Gipsy  King  (2), 
Sills  V.  Broume  (3)  really  do  not  throw 
any  light  upon  this  case. 

Milward  and  ClarJcson,  for  the  respon- 
dent. 

[Jambs,  L.J. — We  have  no  doubt  that 
the  barge  was  negligently  navigated.] 

Then  we  submit  that  that  negligence 
was  the  whole  real  cause  of  the  collision, 
and  that  we  are  not  liable  for  the  injury 
which  resulted  from  that  collision. 

The  Gipsy  King  (2)  is  really  an  autho- 
rity  in  our  favour.  The  collision  must 
have  preceded  the  penetration  of  the 
anchor,  and  the  damage  was  the  neces- 
sary result  of  the  collision.  The  collision, 
therefore,  was  the  primary  cause  of  the 
damage,  and  the  negligent  steering  of  the 
barge  was  the  cause  of  the  collision. 
The  plaintiffs,  therefore,  substantially 
contributed  to  the  occurrence  of  the 
injury. 

BuU^  in  reply. 

James,  L.J. — It  appears  to  me  that  we 
must  consider  in  this  case  what  is  the 
cause  of  action.  The  action  is  by  the 
barge,  who  say,  "  Your  anchor  was  in  an 
improper  place,  and  by  its  being  so 
placed  negligently,  my  barge  came  into 
contact  with  it.    It  made  a  hole  in  her, 

(1)  9  Oom.  B.  Rep.  N.S.  892;  19  Law  J.  Rep. 
CJP.  106. 

(2)  2  W.  Robin.  688 ;  6  NoteB  of  Cas.  284. 

(3)  9Car.  &P.  601. 


and  did  a  great  deal  of  damage.**  That 
is  the  cause  of  action.  The  &mage  was 
done  immediately  by  the  contact  of  the 
improperly  placed  anchor  with  the  barge. 
Is  it  a  conolnsire  answer  to  say,  "  Tme  it 
is  I  had  my  anchor  improperly  placed ; 
true  it  is  it  came  into  contact  with  yonr 
barge ;  and  true  it  is  that  if  the  anchor 
had  not  been  there  no  damage  would  have 
been  done.  But  you  are  the  person  who 
led  to  the  wrong,  becanse,  if  your  barge 
had  not  been  improperly  navigated,  the 
collision  would  not  have  happened,  and 
the  damage  would  not  have  oconrred; 
and  therefore  it  was  you  who  canaed  the 
damage"?  It  appears  to  me  that  that  plea 
cannot  be  justified.  There  is  no  con- 
tributory negligence,  unless  it  leads  sub- 
stantially to  the  cause  of  action.  This  is 
simply  a  case  in  which  both  parties  are 
equally  to  blame,  because  both  parties 
through  their  own  fault  caused  the  da- 
mage. Therefore,  according  to  the  Ad- 
miralty rule,  the  damage  is  equally  divided 
between  the  parties. 

Brett,  L.  J.-^It  seems  to  me  that  it  is 
the  duty  of  the  Court  of  Admiralty  to 
determine  what  is  the  legal  liability  of 
the  litigant  parties,  and  in  order  to  do 
that  the  Court  at  the  hearing  must  deal 
with  the  cause  of  action,  and  most  de- 
termine whether  there  is  any  liability  on 
the  part  of  the  defendants  with  regard  to 
the  cause  of  action,  and,  if  so,  what  the 
legal  character  of  that  liability  is.  Now 
the  cause  of  action  in  collision  oases  is 
not  merely  the  fact  of  the  ships  having 
come  into  impact  with  one  another,  for 
that  is  by  itself  no  cause  of  action,  bat 
there  must  be  also  damage,  in  the  sense 
of  injury,  caused  to  the  property  of  the 
plaintiffs  by  reason  of  the  collision. 
Therefore,  even  if  Uiere  be  no  oontributoxy 
neeligenoe  chai^ged  against  the  plaintiflk, 
it  IS  not  sufficient  for  the  Court  to  find 
that  there  was  a  collision  in  point  of  &ot, 
and  that  that  collision  was  caused  by  the 
negligence  of  the  defendants.  There  is 
no  cause  of  action  established  by  that.  In 
999  cases  out  of  1,000  that  Is  suffident, 
because  there  has  been  some  damage 
done ;  but  in  order  to  establish  a  cause 
of  action  the  Court  must  find  not  only 
that  ti^ere  was  a  ooUision,  and  that  it  was 
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the  result  of  the  negligence  of  the  de- 
fendants,  hut   that  some   damage    was 
done.     Then  the  liability  of  the  defen- 
dants IB  made  ont — ^and  the  cause  of  action 
is  established.    Bat  if  it  be  asserted  that 
the  plaintiff  was  guilty  of  oontribatory 
negligenoe,  then,  what  is  contributory- 
negligence  P  To  my  mind,  strictly  stated,  it 
IS  whether  the  plaintiff  has  by  negligence 
of  bis  own  contributed  to   the    injury, 
which    is  the  cause  of  action,  and  not 
merely  to  the  colUsion.     Here  you  have 
the  £^  that  the  collision  is  caused  by 
the  negligence  of  those  on  the  barge,  and 
I  cannot  see  myself  that  the  fact  of  the 
impact  was  assisted  by  anything  done  on 
the  part  of  the  schooner;  but  there  would 
hare  been  no  damage  at  ail,  and  no  cause 
of  action  at  all,  but  for  the  fact  of  the 
anchor  being  improperly  placed,   which 
was  a  wrongfdl  act.    The  schooner  was 
therefore  to  blame  in  a  matter  which 
contributed  to  the  injury  to  the  barge, 
and,  had  not  the  barge  been  at  all  to 
bhune,  the  schooner  would  haye  been 
liable  to  the  whole  of  the  damage.    But 
the  barge  was  to  blame  for  negligence, 
and  by  reason  of  such  negligence  on  her 
part  she  came  into  contact  with  the  an- 
chor.   The  barge  and  the  schooner  both 
were  wrong  in  matters  contributing  to 
the  injury  which  is  a  material  part  of 
the  cause  of  action,  and,  according  to  the 
rule  of   the  Court   of  Admiralty,    the 
damages  ought  to  be  divided. 

Cotton,  L.J. — ^I  have  come  to  the  same 
conclusion.  The  ground  of  the  plaintiff's 
claim  is  that  the  anchor  of  the  schooner 
was  ont  of  bounds;  but  the  plaintiffs 
themselves  were  in  fault  in  navigating 
their  barge  negligently.  The  result  is 
that  the  ordinary  Admiralty  rule  is  ap- 
plicable, and  the  damages  ought  to  be 
divided  between  the  parties. 


8dliettor8 — GattarnB,  Jehu  &  Hughes,  for  plain- 
tiflfl ;  J.  T.  Davies,  for  defendants. 
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Will — Feme  Covert  Execui/rix — Refusal 
of  Husband  to  ass&nl  to  Probate — Grant  to 
Nominee  of  Wife  under  Section  73  of  20  §c 
21  Vict.  c.  77. 

A  married  woman  was  wppoinied  sole 
executrix  of  a  will  and  universal  legatee. 
Her  husband  objected  to  her  taking  probate^ 
and  the  Gourt,  under  section  73  q/*  20  ^  21 
Vict.  c.  77 y  m>ade  tlie  grant  to  her  attorney. 

Qaaore,  whether  a  husband  has  an  abso^ 
lute  right  to  object  to  his  wife  taking  probate 
of  a  will  to  which  she  has  been  appointed 
executrix. 

Hannah  Noble  Walden,  late  of  Newing- 
ton,  in  the  county  of  Surrey,  widow,  de- 
ceased, died  on  the  29th  of  May,  1880. 
The  deceased  made  her  will  on  the  20th 
day  of  May,  1880,  and  therein  named  the 
plaintiff,  Mary  Ann  Gierke,  universal  le- 
gatee to  her  separate  use,  and  appointed 
her  sole  executrix.  The  value  of  the 
deceased's  estate  was  about  49L,  and  her 
debts  amounted  to  about  46Z.  The  de- 
fendant, Charles  Frederick  Gierke,  as 
husband  of  the  plaintiff,  entered  a  caveat 
against  proof  of  the  will. 

PowleSf  for  the  plaintiff,  moved  the 
Court  to  order  the  contentious  proceed- 
ings to  be  discontinued,  and  that  probate 
of  the  will  might  be  granted  notwith- 
standing the  dissent  of  the  husband.  The 
parties  had  lived  apart  for  seventeen 
years,  and  the  husband  had  no  interest  in 
the  property. 

SearUy  for  the  defendant. — The  hus- 
band fears  that  the  plaintiff  will  take 
possession  of  the  property  and  leave  him 
to  pay  the  debts.  He  insists  upon  his 
right,  namely,  that  a  wife  cannot  take 
probate  against  her  husband's  consent. 

[The  President. — It  has  not  been  the 
practice  in  the  registry  to  require  proof 
of  the  husband's  consent.] 

The  law  is  clearly  in  favour  of  the  hus- 
band's right  to  prevent  her  firom  taking 
the  grant — FemberUm  v.  McQUl^  cited  in 
Ooote's  Practice  (8th  ed.),  p.  61 ;  WiUiams 
on  Fxemtora  (8th  ed.),  pp.  236,  456, 967 ; 


70 


FBOBATE,  DIYOBGE  AND  ADMIBALTY  DIVISION. 


[N.S. 


Clerke  t.  Clerke,  Prob, 

Buhhers  v.  Hurhy  (1).  He  would  be  liable 
for  her  devastavit-— WUUams  on  Executors 
(8tih  ed.),  1844.  The  case  of  PeniberUm 
Y,  Chapman  (2)  was  also  cited. 

[The  President. — But  suppose  the 
estate  were  large,  and  the  husband's  con- 
duct merely  vexatious,  could  he  by  his 
refusal  deprive  her  of  the  benefits  given 
her  by  the  will  ?] 

The  grant  might  go  to  her  nominee, 
who  would  have  to  give  security  for  the 
due  performance  of  his  duties. 

Powles  thereupon  asked  for  the  grant 
to  her  attorney  under  section  73  of  20  & 
21  Vict.  c.  77. 

The  President  (Sir  James  Hannen). — 
I  think  that  is  the  best  solution  of  the 
difficulty.  The  grant  may  be  made  to 
the  attorney  of  the  plaintiff,  she  being 
willing  but  not  competent  to  take  probate. 


Solicitors— E.  Dow  &  Co.,  for  plaintiff;  H.  F.  & 
E.  ChoBter,  for  defendant. 


Probate. 

1881 
March 


"1 /. 

22.  J 


the    goods    of  WILLIAH 
HAMMOND  (deceased). 


Admtnistration — ^38  Oeo.  3.  c.  87.  s,  1 — 
21  ft  22  Vict.  c.  95.  s,  18 — Assignee  in 
Bankruptcy — Oreditor — Administrator  owt 
of  Jurisdiction. 

An  assignee  in  bankruptcy  of  an  ad- 
ministrator who  is  out  of  the  jurisdiction  is 
a  creditor  within  the  meaning  of  38  Oeo,  3. 
c.  87.  s.  1  and  21  A-  22  Vict.  c.  95.  s.  18, 
and  Of  such  may  obtain  admimstration  de 
bonis  non  to  the  intestate  limited  to  the 
fund  to  which  the  assignee  is  enHtled. 

William  Hammond,  formerly  of  Scott's 
Yard,  Bush  Lane,  in  the  city  of  London, 
deceased,  died  on  the  2nd  day  of  June, 
1857,  a  widower,  and  intestate. 

Letters  of  administration  of  his  per- 
sonal estate  and  effects  were  granted  on 
the  18th  of  September,  1857,  to  his  son 
William  Parker  Hanmiond  as  his  only 


(1)  8  Onrt.  60. 

(2)  7  E.  &  " 


1060. 


B.  210 ;  (Exeh.  Ch.)  E.,  B.  &  E. 


child  and  sole  next-of-kin,  and  only  person 
entitled  in  distribution  to  such  estate. 

William  Parker  Hammond  had  pre- 
viously— ^namely,  on  the  9th  of  March, 
1855 — ^been  duly  adjudicated  a  bankrupt, 
and  was  at  the  time  of  his  father's  death 
indebted  to  his  father's  estate  in  the  sum 
of  2,2502.,  and  after  having  obtained  the 
letters  of  administration  to  his  father's  es- 
tate, was  admitted  (as  such  adminiBtrator) 
as  a  creditor  of  his  own  estate  under  the 
bankruptcy.  Before  his  other's  death  he 
obtained  lus  certificate  of  discharge  under 
the  first  bankruptcy,  and  was  again,  on 
the  12th  of  October,  1867,  adjudicated  a 
bankrupt,  and  Mr.  Thomas  Brooke  was 
appointed  creditors'  assiraee. 

In  the  month  of  November,  1867, 
William  P.  Hammond  absconded,  and 
though  numerous  enquiries  were  insti- 
tuted, he  has  never  since  been  heard  of. 

A  sum  of  5062.  Ss.  was  now  due  to  the 
estate  of  William  Hammond,  being  a 
dividend  payable  to  that  estate  under  the 
second  bankruptcy  of  William  P.  Ham- 
mond. 

Bearle,  for  Mr.  Thomas  Brooke,  the 
assignee,  moved  the  Court  for  a  gprant  of 
letters  of  administration  de  bonis  non  of 
William  Hammond.  By  the  statute  38 
Geo.  3,  if  an  executor  to  whom  probate 
has  been  granted  is  resident  out  of  the 
jurisdiction,  the  Court  may  grant  adminis- 
tration to  a  creditor,  next-of-kin,  or  legatee, 
for  the  purpose  of  proceedings  in  Chan- 
cery, and  by  the  statute  21  &  22  Vict.  c.  95. 
s.  18,  the  provisions  of  the  former  Act 
are  extended  to  all  executors  and  adminis- 
trators, whether  proceedings  in  Chancery 
are  intended  or  not.  Under  these  Acts  a 
grant  has  been  made  to  the  represen- 
totive  of  a  legatee — In  the  goods  of  OcUins 
(1)  ;  and  to  a  trustee  substituted  by  the 
Court  of  Chancery  for  an  executor  who 
had  eone  abroad — In  the  goods  of  Hamp^ 
son  (2)  ;  to  a  residuary  legatee — In  Vie 
goods  of  Buddy  (3)  ;  and  to  a  oreditor 
where  the  executor  of  the  exeoiitor  is 
abroad — In  the  goods  of  Orant  (4). 

(1)  2  Sw.  &  Tr.  444. 

(2)  85  Law  J.  Bep.  Fzob.  &  ICl. 
(8)  Law  Bep.  2  F.  &  D.  380. 

(4)  38  Law  J.  Bep.  Fiob. &  M.  55;  Law  B«p. 
1  F.  &  D.  486. 
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In  the  goods  of  Hdntnumd,  Prob. 

Ths  Pbbsidbnt  (Sib  James  Hannbn). — 
I  am  of  opiDion  that  a  grant  to  the  estate 
of  William  Hammond,  deceased,  maj  be 
made  to  Mr.  Brooke  as  a  creditor  in 
equity  of  the  estate  of  the  deceased. 


Soljciton  —  Linklster,  Hackwood,  Addison  & 
Brown,  agenta  for  Laycock,  Dyson  &  Laycock, 
Haddenfield. 


n 


IIEALTT.  "I 
.881.         } 

-0  9,11.] 


THE  MAID   OF  KENT. 


Admiealtt. 

1881. 
April 

Damage  —  Oonseqtiethtial  Da/mages  — 
Practice  of  the  Cowrt, 

It  ii  not  an  inflexible  rule  of  practice 
iluU  all  questions  of  damage  should  be  re- 
ferred to  the  Begistrar  and  merchants. 
Therefore  when  the  question  of  consequential 
damages  was  distinctly  raised  by  the  plead- 
ingi,  and  the  Court,  assisted  by  Trinity 
Masters,  was  admittedly  the  best  tribimal  to 
determine  the  issues  so  raised,  the  Court 
ruled  that  evidence  with  respect  to  such 
issues  might  be  given  at  the  hearing,  and 
that  U  would  itself  decide  them,  and  not 
refer  them  to  the  Begistrar  and  merchants. 

This  was  an  action  for  damages,  brought 
by  the  Kate  Covert  against  the  Maid  of 
Kent,  The  action  arose  ont  of  a  collision 
which  took  place  in  Dover  harbour  on  the 
7th  of  February,  1881. 

Butt  and  Clarkson,  for  the  plaintiff. 

Webster  and  PhiUimore,  for  the  defen- 
dant. 

During  the  hearing  of  the  case  a  point 
arose  whether  the  question  of  conse- 
quential damages  arising  on  the  pleadings 
should  be  entertained  by  the  Court,  or 
referred  to  the  Begistrar  and  merchants. 

Cur.  ado,  vuU, 

Sib  R.  J.  Pbillimore  (on  April  11).— 
The  question  which  the  Court  has  to 
determine  is  whether  it  is  obligatory  in 
eveiy  case  of  this  description  to  send  the 
matter  to  the  Begistrar  and  merchants, 


with  the  right  of  an  appeal,  if  necessary, 
from  them  to  the  Court.  The  general 
competency  of  the  Court  to  hear  and  de- 
cide upon  questions  of  this  description  is 
not  and  could  not  be  denied,  but  the 
point,  though  not  expressly  raised  in  the 
pleadings,  was  whether,  in  all  cases,  it  is 
the  practice  of  the  Court  to  send  any 
question  of  consequential  damages  arising 
in  a  case  to  be  tried  by  the  Begistrar  and 
merchants.  It  may  well  be  that  some 
cases  of  consequential  damages  should  be 
referred  to  the  Begistrar  and  merchants, 
as  being  the  best  tribunal.  In  other 
cases,  from  motives  of  economy,  or  where 
greater  nautical  knowledge  is  required,  it 
is  very  desirable  that  the  matter  should 
be  decided  by  the  Judge,  with  the  assist- 
ance of  the  !Elder  Brethren.  Now  I  need 
not  discuss  the  cases  cited  on  behalf  of 
the  plaintiffs,  because  they  do  not  prove 
more  than  that,  in  the  special  circum- 
stances of  each  case,  the  question  of  con- 
sequential damages  was  considered  to  be 
one  which  ought  to  be  referred  to  the 
Begistrar  and  nis  assistants.  But  those 
relied  on  by  the  defendant  quite  estab- 
lished the  proposition  that  the  Court  has 
full  power  itself  to  deal  with  questions  of 
this  Kind.  The  cases  of  The  Melhna  (1) 
and  The  Sinda  (2),  and  several  others  were 
cited,  but  it  is  not  necessary  to  refer  to 
them  at  length .  In  the  case  of  The  Aline  (3) 
the  plaintiffs,  whose  vessel  was  damaged 
by  collision  on  a  voyage  to  St.  Peters- 
burg, claimed  consequential  damages, 
caused,  as  they  alleged,  by  their  vessel 
being  detained  beyond  the  Baltic  season, 
and  Dr.  Lushington,  not  having  sufficient 
evidence  before  him,  referred  the  question 
of  damages,  both  direct  and  consequential, 
to  the  Begistrar  and  merchants,  and  said 
he  would  require  it  to  be  satisfactorily 
proved  that  every  possible  exertion  was 
made  to  get  the  cargo  to  St.  Petersburg. 
That  was  all  that  was  decided  in  that 
case.  In  the  later  case  of  the  Bolides  (4) 
Sir  John  NichoU  came  to  the  conclusion 
that  a  claim  for  consequential  damages 
could  not  be  sustained.  In  both  these 
cases  the  Court  dealt  with  the  question 

(1)  3  W.  Eobin.  13. 

(2)  Swa.  807. 

(3)  5  Monthly  Law  Magasine,  p.  307* 

(4)  8  Hag.  367. 
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The  Maid  of  Kent,  Adm, 

whether  the  claim  for  conseqnential 
damages  conld  be  sustained.  In  the  pre- 
sent case  the  statement  of  claim  contains 
the  allegation  that  damage  was  done  to 
the  Kate  Covert,  and  that  she  was  com- 
pelled to  take  salvage  assistance,  and 
great  losses  and  expenses  had  to  be  and 
were  incurred  by  the  plaintiffs.  This  alle- 
gation is  met  by  the  averment  in  the 
statement  of  defence,  that  by  reason  of 
the  collision  the  Kcde  Covert  sustained  no 
other  damage  than  the  loss  of  her  jibboom ; 
and  then  comes  the  averment  that  "  it  is 
not  true  that  the  Maid  of  Kent,  by  collid- 
ing with  her,  caused  the  Kate  Covert  to 
drag  her  anchors,  or  to  go  upon  the  Mole 
Kocks,  or  to  receive  the  damage  thereby 
alleged  to  have  been  sustained,  or  to  take 
salvage  assistance."  And  in  the  last 
paragraph  of  the  statement  of  defence 
the  defendantB  say  that  the  collision  was 
an  inevitable  accident,  and  was  not  caused 
or  contributed  to  by  any  negligence  of 
the  defendants.  They  further  say  that, 
in  any  event,  they  would  be  liable  only 
for  the  aforesaid  damage  to  the  jibboom 
and  upper  works — that  is,  that  they  are 
not  liable  for  any  consequential  damages. 
I  am  of  opinion  that  the  Court  should 
entertain  and  decide  these  questions  with 
the  assistance  of  the  Trinitv  Masters; 
indeed,  it  was  not  denied  that  in  this 
particular  case  of  consequential  damage 
the  Court,  assisted  by  the  Elder  Brethren, 
would  be  a  better  tribunal  to  decide  the 
question  than  the  Registrar  and  mer- 
chants, owing  to  the  nautical  knowledge 
of  the  Elder  Brethren.  In  the  result,  I 
am  of  opinion  that  the  Court  itself  can 
and  ought  to  go  into  the  question  of  con- 
sequential damages  in  this  case  in  the 
present  state  of  the  proceedings,  and  that 
the  general  practice  of  the  Court  will  not 
be  interfered  with  by  this  being  done.  I 
shall  therefore  ^le  accordingly,  and  ad- 
mit the  evidence  which  is  tendered. 


Probate 

1881 
March 


4 

PE.    T 
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In  the  goods  of  JAMES  piceabd. 

BANFIELD  V,  PIGKABD, 


Asserted  OodicU — Co^nmissum  to  exor 
mine  Witness  aa  to  Iter  Knowledge  of — 20 
8f  21  Vict  c.  n,  s.  2^— Practice. 

The  Court  has  power,  under  20  ft  21 
Vict,  c.  77,  8.  26,  to  order  a  commission  to 
issue  to  examine  a  person  as  to  her  hnotv* 
ledge  of  a  testamentary  paper. 

This  was  an  application  for  an  order  to 
examine  the  defendant,  Mrs.  Pickard, 
under  section  26  of  the  Probate  Act, 
1857,  on  an  affidavit  she  had  filed  in 
answer  to  a  subpoena  calling  upon  her  to 
file  in  the  registry  a  codicil  made  by  the 
deceased  to  his  will.  Mrs.  Pickard  was 
ill,  and  was  unable  to  be  examined  in 
open  Court. 

Dr.  Tristram  moved  for  an  order  under 
section  26  of  20  &  21  Vict.  c.  77  (1)  for 
the  examination  of  the  defendant  before 
a  commissioner  appointed  by  the  Court. 
The  words  of  the  section  give  the  Court 
this  power. 

Oallagha/n,  for  the  defendant. — Even  if 
the  Court  has  the  power  the  plaintiff  has 
not  shewn  by  his  affidavit  sufficient 
grounds  for  the  making  of  an  order  for 
the  defendant's  examination. 

The  President  (Sir  James  Hannek). — 
The  words  of  the  section  are,  I  think, 
sufficient  to  enable  'the  Court  to  order 
the  defendant  to  be  examined  viva  voce 
before  a  commission,  as  she  is  unable  to 
attend  in  open  Court. 

Order  accordingly. 


Solicitors— T.  R.  Watson,  for  plaintiff;  Boulton. 
Sons  &  Sandoman,  for  defendant. 


Solicitors— W.  W.  Wynne  &  Son,  agents  for 
H.  Forshaw  &  Hawkins,  Liverpool,  for  plain- 
tiff; Clarkson,  Qreenwell  &  Wyles,  agents  for 
J.  Stilwell,  Dover,  for  defendant. 


(1)  20  &  21  Vict.  c.  77.  s.  26:  "If  it  be  not 
shewn  that  any  such  paper  or  writing  is  in  the  pos- 
session or  nnder  the  control  of  such  person,  but  it 
shall  appear  that  there  are  reasonable  grounds  for 
believing  that  he  has  the  knowled^  of  any  such 
paper  or  writing,  the  Court  may  direct  sndx  per- 
son to  attend  for  the  purpose  of  being  ezammed 
in  open  Courts  or  upon  inteROgatoriet  re^MCtiog 
the  same.** 
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Pbobatb. 

1881 
March 


re.  1  T 
22.  J 


the  goods  of  william  Ham- 
mond (deceased). 


AdministraUon  —  Absence  of  Admints- 
trctior — Assignee  in  Bankruptcy — Creditor 
in  Equity — Administration  durante  ahsen^ 
Harass  Geo.  3.  c.  87.  s.  1—20  ^  21  Vict. 
e.  77.  8.  74-21  ^  22  Vid.  c.  95.  s.  18. 

A  died  intestate  in  1857,  and  letters  of 
administraiion  of  his  estate  were  gra/nted  to 
Bj  his  son.  In  1855  B  had  been  adjudi^ 
cated  a  bankrupt,  being  at  that  time  in- 
debted  to  A  in  a  sum  of  2,250Z.  A  dividend 
cf  506^.  5«.  became  payable  to  A  in  respect 
of  his  ddftf  but  such  dividend  was  not  re- 
ceioed  by  him,  or  claimed  by  B  as  Ms 
administratoTj  and  the  numey  remained  in 
the  hands  of  the  Court  of  Bankruptcy,  In 
1867  B  was  again  adjudicated  a  bankrupt^ 
and  0  was  appointed  as  his  creditor's  as- 
signee.  B  left  England  soon  after  his 
second  hankruptcy,  and  had  not  since  been 
heard  of.  The  only  asset  remaining  for 
distrthtUion  among  the  creditors  under  the 
second  bankruptcy  was  the  unclaimed  divi* 
dend  of  5061.  5«.  due  to  A  under  the  first 
bankruptcy. 

The  Court  made  a  grant  to  C  as  to  a 
creditor  in  equity  of  B  of  administration  of 
the  estate  of  A,  limited  to  the  sum  of 
6061.  5§.f  and  to  the  absence  of  B. 

William  Hammond  died  intestate  in 
1857y  and  letters  of  administration  were 
granted  to  his  son,  William  Parker  Ham- 
mond, as  his  sole  next-of-kin. 

In  1855  William  Parker  Hammond  had 
been  adjudicated  a  bankrupt,  he  being 
then  indebted  to  his  father  in  the  sum 
of  2,2502.  William  Hammond  proved 
against  the  bankrupt's  estate  for  this 
sum,  and  a  dividend  of  5062.  bs,  became 
payable  to  him  in  respect  of  such  debt, 
but  such  dividend  was  never  received  by 
William  Hammond. 

In  October,  1867,  William  Parker 
Hammond  was  again  adjudicated  a  bank- 
rupt, and  Thomas  Brooke  was  appointed 
the  creditors'  assignee  of  his  estate. 

In  November,  1867,  William  Parker 
Hammond  left  England,  and  he  had  never 
since  been  heard  of. 

The  only  asset  remaining  for  distribu- 
tion under  the  second  bankruptqr  was 
Vol,  60.— p..  D.  6c  A. 


the  above-mentioned  sum  of  506Z.  6s», 
payable  to  the  estate  of  William  Ham- 
mond under  the  first  bankruptcy.  The 
interest  in  this  sum  passed  to  William 
Parker  Hammond  as  administrator  of  his 
fiEkther,  but  he  had  never  claimed  it,  and 
it  remained  in  the  hands  of  the  Court  of 
Bankruptcy. 

One  of  the  Registrars  of  the  Court  of 
Bankruptcy  had  reused  to  order  payment 
of  the  unclaimed  dividend  under  the  first 
bankruptcy  fco  Thomas  Brooke  as  credi* 
tors'  assignee  under  the  second  bank* 
ruptcv,  and  had  directed  that  an  applies* 
tion  should  be  made  to  this  division. 

Bearle  now  moved  on  behalf  of  Thomas 
Brooke  for  a  grant  of  letters  of  adminis* 
tration  of  the  estate  of  William  Hammond 
under  the  38  Geo.  3.  c.  87.  s.  1,  the  20  & 
21  Vict.  c.  77.  s.  74,  and  the  21  &  22  Vict, 
c.  95.  s.  18,  limited  to  the  amount  of  the 
unclaimed  dividend  under  the  first  bank* 
ruptcy.  The  administrator  being  out  of 
the  jurisdiction,  the  case  falls  within  these 
statutes,  which  have  been  construed  very 
liberally.  In  the  goods  of  Collier  (1)  was 
an  instance  of  a  grant  to  the  personal 
representative  of  a  legatee ;  and  in  another 
case  the  grant  was  made,  on  the  ground 
that  the  executor  of  an  executor  was  out 
of  the  jurisdiction — In  the  goods  of  Grant 

(2). 
He  also  referred  to  In  the  goods  of 

Buddy  (3). 

The  Pbesident  (Sib  James  Hankek).-^ 
Brooke  is,  in  fact,  a  creditor  in  equity  aS 
against  the  absent  man,  for  he  would 
have  been  entitled  to  have  the  asset  of 
5062.  hs.  realised  for  the  benefit  of  the 
creditors  under  the  second  bankruptcy. 
1  therefore  think  that  he  is  within  the 
Acts,  and  1  will  make  a  grant  of  adminis- 
tration as  to  a  creditor  in  equity,  limited 
to  the  sum  of  5062.  5«.,  and  to  the  absence 
of  William  Parker  Hammond. 


Solicitors — Linklater,  Hackwood,  Addison  & 

Brown. 


(1)  25  Law  Times,  444. 

(2)  46  Law  J.  Kep.  P.,  D.  &  A.  88;   Law 
Rep.  1  P.  D.  485. 

(3)  Law  Rep.  2  P  &  D.  280. 
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Probate. 

1881 
Mays 


ITE.    "I 

.24  J 


In  the  goods  of  Elizabeth 

TOMLINSON. 


Will — Probate — Married  Woman  — 
Power  of  Appointment — Beat  Estate. 

The  Judicature  Acts  have  not  extended 
the  probate  jurisdiction  of  the  Oourt  in 
non^conteiUious  business. 

A  will  of  a  married  woman  which  dis^ 
poses  only  of  real  estate  under  a  power  of 
appointment  is  not  entitled  to  probate^ 
although  it  may  contain  an  appointment  of 
executors, 

Elizabeth  Tomlinson,  wife  of  Edward 
Tomlinson,  died  on  the  14th  of  De- 
cember, 1872. 

By  the  marriage  settlement  of  Mr. 
and  Mrs.  Tomlinson,  bearing  date  the 
17th  of  December,  1850,  certain  real 
estate  was  conveyed  to  trustees  npon 
tmst  to  pay  the  annual  proceeds  to  the 
wife  for  life,  and  after  her  death  to  the 
husband  for  life ;  and  if  there  should  be 
no  child  of  the  marriage,  then  upon  such 
trusts  as  the  wife  should  by  her  last  will 
or  codicil  appoint. 

Mrs.  Tomlinson,  by  a  will  executed  on 
the  13th  of  May,  1868,  and  a  codicU 
executed  on  the  20th  of  July,  1871, 
directed  the  trustees  under  her  marriage 
settlement  to  sell  the  real  estate,  and  to 
stand  possessed  of  the  proceeds  in  trust 
for  her  husband  for  life ;  and  after  his 
death  to  pay  certain  legacies  and  to 
divide  the  residue. 

Executors  were  appointed  under  the 
will,  but  neither  the  will  nor  the  codicil 
dealt  with  any  property  other  than  the 
real  estate  comprised  in  the  marriage 
settlement. 

Edward  Tomlinson  died  on  the  21st 
of  November,  1880,  there  having  been 
no  issue  of  the  marriage. 

J.  A,  Cross  moved  for  probate  of  the 
will  of  Elizabeth  Tomlinson.— The  mere 
appointment  of  executors  is  sufficient  to 
entitle  a  will  to  probate,  although  it  may 
deal  only  with  real  estate — In  the  goods 
of  Lesee(l),   In  the  goods  of  Jordan  (2) 


(1)  2  Sw.  &  Tr.  442. 
l2)  87  Law  J.  Rep.  Fkob.  &  M.  22 ; 
I  P.  &  D.  656, 


Law  Bep. 


is  also  an  authority  in  favour  of  the 
present  application,  and  must  be  taken 
to  have  overruled  Lord  Penzance's  pre- 
vious decision  in  In  the  goods  of  Bar^ 
den  (3).  The  will,  by  implication,  di- 
rects the  sale  of  the  settled  estates,  and 
therefore,  in  effect,  disposes  of  per- 
sonalty. The  power  of  the  Court  in 
granting  probate  has  been  materially 
extended  by  the  Judicature  Acts. 

Our.  adv.  vuU. 

The  President  (Sib  Jambs  Hannen). 
— The  deceased  had  certain  powers  of 
appointment  conferred  upon  ner  by  a 
marriage  settlement,  which  was  executed 
in  1850,  and  by  which  certain  real 
estate  was  conveyed  to  trustees  upon 
trust  to  pay  the  annual  produce  to  her 
for  her  life,  and  then  to  her  husband  for 
life;  and  then,  in  the  event  of  there 
being  no  issue  (as  the  event  happened), 
as  the  deceased  should  appoint  by  will. 
During  her  coverture  she  executed  a  will 
and  codicil  in  exercise  of  the  power  of 
appointment,  and  bequeathed  and  ap- 
pointed the  proceeds  to  arise  from  the 
sale  of  real  estate  to  be  settled  to  trus- 
tees upon  certain  trusts. 

It  was  argued  before  me  that,  as  this 
will  appointed  executors,  it  was  entitled 
to  probate  in  any  case ;  and  it  was  fur- 
ther argued  that,  as  the  will  by  implica- 
tion directed  the  sale  of  the  real  estate,  it 
was  therefore  to  be  treated  as  personalty. 
It  might,  perhaps,  be  convenient  if  all 
instruments  purporting  to  be  testamen- 
tary should  be  admitted  to  probate ;  but 
I  am  not  entitled,  upon  any  g^und  of 
convenience,  to  assume  a  jurisdiction 
which  does  not  belong  to  me ;  and  I  am 
of  opinion  that  I  have  no  jurisdiction  to 
admit  this  instrument  to  probate. 

Where  the  will  is  of  aman  or  of  tkfem/s 
sole^  the  appointment  of  an  executor  has 
been  held  sufficient  to  entitle  the  will  to 
proof;  but  where  it  is  the  case  of  a 
married  woman  executing  a  power  by 
will,  different  considerations  arise. 
Though  it  is  in  the  form  of  a  will,  as 
required  by  the  instrument  giving  the 
power,  it  is,  in  &ctj  a  conveyance  by 

(8)  Law  Rep.  1  F.  &  D,  826. 
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In  the  ffoods  of  Elizaheth  Tondifuon,  Prob, 

means  of  tbe  appointment  exercised; 
and,  thongb  an  executor  is  appointed, 
the  executor  takes  nothing  in  his  cha- 
racter of  personal  representative.  It  was 
upon  that  ground  that  Sir  Cresswell 
Gresswell,  in  an  exactly  similar  case — 
0*Dunfer  v.  Qeare  (4) — refused  to  admit  to 
probate  the  will  of  a  married  woman  in 
execution  of  a  power  which  related  only 
to  real  estate ;  and  the  same  question 
was  before  Lord  Penzance  in  the  case  of 
In  the  goods  of  Barden  (3).  It  was 
suggested  that  a  subsequent  decision 
of  Lord  Penzance  in  In  the  goods  of 
Jordan  (2)  was  inconsistent  with  his  pre* 
vious  decision;  but  that  was  not  the 
appointment  of  a  married  woman,  but 
the  case  of  a  feme  sole  making  her  will ; 
in  which  case,  of  course,  the  rule  ap- 
plicable to  wills  in  general  would  be  put 
m  force— namely,  that  the  appointment 
of  an  executor  prima  facie  entitles  a 
will  to  be  admitted  to  proof.  The  case 
of  Tharp  v.  Macdonald  (5)  was  re- 
ferred to,  but  that  was  a  case  of  per- 
sonalty, and  therefore  the  considerations 
are  totally  different. 

It  was  also  urged  that  some  difference 
might  arise  in  &e  practice  of  the  Court 
since  the  Judicature  Act,  which  un- 
doubtedly gives  larger  powers ;  but  it  is 
to  be  observed  that  the  Judicature  Act 
has  no  effect  whatever  upon  the  non-con- 
tentions branch  of  the  jurisdiction  of 
this  Court,  and  no  question  of  the 
enlargement  of  the  jurisdiction  existing 
in  the  Court  can  arise  in  the  non-con- 
tentious business.  It  can  only  be  when 
a  suit  has  been  instituted  tbat  any  such 
question  can  arise.  I  must,  therefore, 
reject  the  application. 
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Solicitor — Bicbard  White,  agent   for  Malam 
Brothers^  Blackbura,  for  applicant. 


(4>  I  8w.  &  Tr.  465. 
(6)  Law  Bep.  3  F.  D.  76. 


Peobatb."! 

1881.  I  In  the  goods  of  john  stedham 
April  26.  f  {deceased). 

May  10.  J 

Oodicil  —  ErroneotM  Reference  —  Two 
Wills^Frohate. 

The  testator  executed  a  will  in  1877  in 
which  he  directed  the  residue  of  his  real 
and  personal  property  to  he  sold  and  divided 
between  his  six  childreny  to  each  of  whora 
lie  had  made  devises.  In  1878  he  executed 
another  will,  in  which  he  directed  all  his 
property  to  he  sold  and  divided  among  the 
six  children^  certain  arrears  of  accrued  rent 
to  he  deducted  from  two  of  the  shares.  In 
1880  he  directed  his  solicitor  to  prepare  a 
codicil^  by  which  two  of  his  children  were 
to  be  deprived  of  all  share  in  the  property. 
The  solicitor,  by  mistake,  drew  the  codicil  as 
a  codicil  to  the  will  of  1877,  there  being  no 
mention  in  the  codicil  of  the  will  of  1878 : 
— Held,  thM  both  the  wills  must  be  included 
with  the  codicil  in  the  probate, 

John  Stedham,  the  testator,  executed 
tvfo  wills  and  a  codicil.  The  material 
contents  of  the  three  instruments  are 
stated  in  the  judgment. 

Bayford  moved  for  probate  of  the  later 
will  with  the  codicil.  He  referred  to  In 
the  goods  of  Steele  (1)  and  In  the  goods  of 
Ince  (2). 

Cur,  adv,  vult, 

Thb  Pbesidbnt  (Sib  Jakes  Hannsh) 
(on  May  10). — The  testator  in  this  case 
made  a  will  in  May,  1877,  by  which,  after 
making  certain  devises  to  each  of  his  six 
children,  he  directed  the  residue  of  his 
real  and  personal  estate  to  be  sold  and 
divided  equally  among  those  children.  By 
another  will,  executed  in  February,  1878, 
he  directed  the  whole  of  his  real  and  per- 
sonal property  to  be  sold  and  divided 
equally  between  his  six  children,  but  with 
the  direction  that,  in  the  case  of  two  of 
them,  certain  arrears  of  accrued  rent 
should  be  deducted  from  the  shares.  In 
January,  1880,  he  proposed  to  make  a 
codicil  which  should  deprive  these  two 

(1)  87  Law  J.  Rep.  P.  &  M.  72fi ;  Law  Rep.  1 
P.  &  D.  676. 

(2)  Law  Rep.  2  p.  &  D.  111. 
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In  the  goods  of  John  Siedham,  Prob, 

children  of  any  share  in  the  property, 
which  was  to  be  divided  into  four  shares 
instead  of  six.  The  solicitor  who  was 
instracted  to  prepare  this  codicil,  made 
it  a  codicil  to  the  will  of  1877,  instead  of 
a  codicil  to  the  will  of  1878.  I  was  asked 
to  treat  this  as  a  mere  mistake,  and  to 
allow  probate  of  the  codicil  with  the  will 
of  1878,  but  I  do  not  feel  able  to  do  so, 
since  not  only  was  there  a  mistake  as  to 
the  date,  bnt  the  mind  of  the  solicitor 
(which  constituted,  for  the  occasion,  the 
mind  of  the  testator)  was  applied  to  the 
provisions  of  the  will  of  1877,  which  he 
moulded  into  what  he  conceived  to  be  the 
intentions  of  the  testator  at  the  time 
when  the  codicil  was  made.  If  I  were 
to  allow  probate  of  the  codicil  with  the 
later  will  only,  I  shonld  introduce  non- 
sense into  the  two  instruments,  for  the 
codicil  refers  to  provisions  in  the  will 
which  would  not  be  found  there.  It  is 
always  difficult  to  apply  any  principles  of 
law  to  a  blunder,  but,  after  giving  my 
best  consideration  to  the  matter,  I  have 
arrived  at  the  conclusion  that,  since  the 
codicil  refers  to  the  will  of  1877,  it  must 
be  taken  to  confirm  it,  and  bring  it  into 
existence.  It  is,  therefore,  necessary  that 
the  earlier  will  should  be  included  in  the 
probate,  so  that  the  codicil  may  have  an 
interpretation  put  upon  it ;  but  since  the 
will  of  1878  contains  the  most  important 
dispositions  of  the  testator,  and  these 
have  never  been  revoked,  this  will  must 
also  be  admitted  to  probate,  leaving  the 
effect  of  all  the  instruments  to  be  deter- 
mined, if  necessary,  by  the  Court  of  Con- 
struction. 


Solicitor— E.  F.  Soaly,  agent  for  W.  Forward, 
Azminfiter,  for  applicant. 


THB   JOmr   OBMSTOM. 


Admiralty.  1 

1881.      } 

July  19.  J 

Oollision — Limitation  of  lAahiliiy^^De* 
duction  in  respect  of  Orew  Space. 

If  at  the  time  of  a  collision  the  deduc- 
tion in  respect  of  crew  space  authorised  by 
30  ^  31  Vict  c.  124. 8. 9,  has  not  been  made 
from  the  registered  tonnage,  Ofnd  does  not 
appear  on  the  register,  the  owners  cannot 
afterwards  limit  their  liahility  on  the  basis 
of  a  deduction  made  subsequently  to  the 
collision,  but  the  register  as  it  existed  aJt 
the  time  of  the  collision  is  conclusive. 

This  case  came  for  hearing  on  the  trial 
of  a  limitation  of  liability  action  by  the 
owners  of  the  John  IPIntyre,  the  plainti£b 
in  such  action,  which  ship  had  been  found 
to  blame  in  the  original  action  for  damage 
brought  by  her  against  the  John  Ormston^ 
in  respect  of  a  collision  which  had  taken 
place  between  the  two  vessels.  It  ap- 
peared that  at  the  time  when  the  oollision 
took  plaoe  no  deduction  appeared  on  the 
ship's  register  in  respect  of  crew  spaoe, 
under  the  provisions  of  30  ft  31  Vict, 
c.  124.  s.  9  (1),  and  the  register  tonnage 
was  then  990  tons.  The  writ  in  the 
limitation  action  was  issued  on  the  3id 
of  June,  and  on  the  27th  of  June,  the  sur- 
veyor having  inspected  the  ship,  an  allow- 
ance was  made  in  respect  of  crew  space 
of  49  tons,  the  registered  tonnage  being 
thereby  reduced  to  941  tons.  The  owners 
of  the  John  M^Intyre  now  asked  that  their 
liability  should  be  limited  on  the  basis  of 
the  present  registered  tonnage,  averring 
in  the  statement  of  claim  that  "  the  gross 
tonnage  of  the  steamship  John  Wlnbyre 
without  deduction  on  account  of  engine- 
room  space  is  941  tons,"  and  in  support 
of  this  allegation  they  gave  evidence  that 
an  allowance  as  above  stated  had  been 
made  after  the  collision.  The  drfendiwtB 
relied  on  the  register  of  the  ship  at  the 
time  of  the  collision. 

(1)  Sub-section  4  is  as  follows  :  <*  Every  sneh 
place  shall,  whenever  the  ship  is  registered  or  re- 
registered, be  inspected  by  one  of  the  snrreyors  of 
the  Board  of  Trade,  who  shall,  if  satisfied  that  the 
same  is  in  all  respects  such  as  is  required  bT  this 
Act,  give  to  the  Collector  of  Cmtoms  a  certificate 
to  that  effect,  and  thereupon  such  space  shall  be 
deducted  from^the  register  tonna^^ 
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T%e  Jokm  Omuton,  Adm. 

0.  Bruce f  for  the  plamtiffs,  argued  that 
BO  mjnstice  was  done  to  the  defendants  by 
taking  the  present  register,  as  the  sorvey 
was  only  a  formaliiy,  whioh  oonld  take 
place  at  any  time.  The  register  was  not 
conclnsiye  and  taking  the  present  register 
in  no  way  was  any  alteration  of  the  ship's 
toniiage,  and  if  the  application  was  not 
giant^  the  owners  of  the  John  Ormston 
would  gain  by  a  mere  oversight  on  the 
part  of  the  owners  of  the  o^er  vessel. 
He  referred  to  the  Franeonia  (2). 

PhiUMnore^  contra. — The  limitation  is 
by  the  Act  (8)  in  respect  of  the  registered 
tonnage— that  most  mean  at  the  time 
of  collision. 

Sib  B.  J.  Phillimobb. — ^In  this  case  I 
have  no  doubt  that  the  tonnage  upon  whioh 
the  limitation  of  liability  must  be  based  is 
that  which  appears  in  the  ship's  register 
at  the  time  of  collision,  and  that  if  the 
deduction  in  respect  of  the  crew  space 
does  not  appear  on  the  register  at  such 
time  the  owners  of  the  offending  vessel 
must  take  the  consequences  of  their 
neglect  of  statutory  rules. 


Solidton — Gellatlyi  Son  &  Warton,  for  plaintiffs  ; 
Cooper  &  Co.,  for  defendants. 


ii 


27.  J 


the  goods  of  pebot  alfbed 

ECOLES  ASTON. 


Pbobatb. 

1881 
April  27 

WiU — Oonstruction^Besiduary  Legatee 
'^^^  Money f  itocks^  fwnds  or  other  aecU' 
TttieB  not  othenmse  hereafter  speeiaUy  c2e- 
vimd  "  —  Bewimdation  by  Executors  — 
Administration  with  WiU  annexed — MemO' 
randum. 

The  testator  bequeathed  to  his  father  "a 
life  interest  or  untU  he  marry  again  of  such 
money ^  stocks^  funds  or  other  securities  not 
hereafter  specially  devised  as  I  may  die 
possessed  of  such  portion  of  my  capital  to  he 
invested"  lie  gave  the  other  two-thirds  of 
his  capital  not  otherwise  specially  devised  to 
such  of  his  brothers  and  sisters  as  should 


t 


2)  Law  Bep.  3  P.  &  D.  164. 
8)  26  &  26  Vict.  c.  63.  sub-s.  4. 


attain  twenty ^one^  and  he  directed  thai  on 
his  father's  death  or  second  marriage  the 
onO'third  share  and  tJte  sha/re  of  his  mother* s 
money  whioh  would  then  belong  to  him 
shotdd  be  divided  between  his  brothers  and 
sisters.  There  was  no  specific  gift  of  the 
residue.     The  two  executors  named  in  the 

m 

wiU  renounced  probate. 

The  Court  made  a  grant  to  the  f other ,  as 
next'Of'Tdn  of  the  deceased^  of  letters  of  ad" 
ministration  with  the  wUl  annexed^  with  a 
memorcmdum  that  the  grant  was  so  made 
because  the  will  contained  no  clear  disposi^ 
tion  of  the  residue. 

Percy  Alfred  Ecoles  Aston,  of  3  Dean's 
Yard,  Westminster,  died  on  the  23rd  of 
February,  1881,  having  on  the  17th  of 
January,  1880,  duly  executed  a  will, 
which  contained  the  following  provisions : 
'*  Also  to  my  father,  Joseph  Keech  Aston, 
a  life  interest  or  until  he  shall  marry  again 
of  one- third  of  such  money,  stocks,  funds 
or  other  securities  not  hereafter  specially 
devised  as  1  may  die  possessed  of,  such 
portionof  my  capital  to  be  invested;  .  .  . 
the  other  two-thirds  of  my  capital  not 
otherwise  hereafter  specially  devised  1 
give  to  such  of  my  brothers  and  sisters  as 
shall  attain  twenty-one  years,  .  .  .  and 
on  the  death  of  my  father  or  his  second 
marriage,  the  one-third,  .  .  .  and  also 
my  share  of  the  money  of  my  late  mother 
which  then  comes  to  me,  to  be  divided 
amongst  my  brothers  and  sisters.'' 

The  will  contained  no  nomination  of  a 
residuary  legatee. 

The  two  executors  named  in  the  will 
had  renounced  probate. 

E.  T.  Holland  moved  for  a  grant  of 
letters  of  administration  with  the  will 
annexed  to  Joseph  Keech  Aston,  father 
of  the  deceased,  as  next-of-kin,  the  lan- 
gpiage  used  by  the  testator  not  amounting 
to  a  gift  of  the  residue. 

He  referred  to  Lowe  v.  Thomas  (1), 
Byrom  v.  Brandreth  (2),  Hopkins  v.  Abbott 
(3)  and  WiUiams  v.  Williams  (4). 

(1)  5  De  Gez,  M.  &  Gt,  315. 

(2)  42  Law  J.  Rep.  Chanc.  824 ;  Law  Rep.  8 
Chanc.  475. 

(3)  44  Law  J.  Bep.  Chanc.  816 ;  Law  Bep.  19 
£q.  222. 

(4)  47  Law  J.  Bep.  Chanc.  857 ;  Law  Bep.  8 
Ch.  D.  780. 
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Thb  President  (Sib  James  Hannen). 
— The  grant  may  be  made  to  the  father 
as  next-of-kin,  with  a  memorandum 
(which  I  am  informed  is  according  to  the 
usual  practice)  stating  that  the  grant  is 
so  made  because  there  is  no  clear  dis- 
position of  the  residue. 


Solicitors— Withall  &  ComptoD,  for  applicant 


Probate. 

1881 
March 


IB.  1 
22./ 


GLERKE  V,  CLERKS. 


Will — ProhcUe — Married  Woman  Eose- 
eutrix — Opposition,  of  Husband — Adminis' 
tration  with  Will  annexed — Grant  to  At- 
iomey— 20  Sf  21  Vict  c.  IT.  s.  73. 

Where  a  married  woman  was  appointed 
hy  a  toiU  sole  executrix  a/nd  universal  lega^ 
tee  to  her  separate  use,  and  the  husha/nd 
objected  to  her  taking  probaie,  the  Court, 
unth  the  consent  of  the  husband,  made  a 
grant,  under  the  20  ^  21  Vict.  c.  77.  s.  73 
of  the  Probate  Act,  1857,  to  the  attorney  of 
the  wife  of  letters  of  adminietraiion  with 
the  wUl  annexed. 

Quasre,  whether  a  married  woman  is  en- 
titled to  a  grant  of  probate  without  her 
husband^ s  consent, 

Hannah  Noble  Warden,  widow,  died  at 
Newington,  Surrey,  on  the  29th  of  May, 
1880,  having  on  the  20th  of  May,  1880, 
executed  a  will,  by  which  she  appointed 
her  daughter,  Mary  Anne  Gierke,  her  sole 
executrix  and  sole  legatee  to  her  separate 
use. 

Mary  Anne  Gierke  had  been  for  seven- 
teen years  separated  from  her  husband, 
Gharles  Frederick  Gierke,  who  had  en- 
tered a  caveat, 

Powles  now  moved  for  a  grant  of  pro- 
bate to  Mrs.  Gierke. 

Searle,  for  the  husband,  opposed  the 
application. — ^A  married  woman  has  no 
nght  to  undertake  the  office  of  executrix 
without  tiie  consent  of  her  husband,  who 


is  liable  for  all  her  acts  done  in  that  ca- 
pacity— Williams  on  Executors  (1)  ;  Pam- 
berton  v.  Ohapman  (2).  The  husband 
has,  however,  no  objection  to  a  grant 
being  made  to  the  attorney  of  the  wiife. 
Powles  consented. 

The  President  (Sir  James  Hakhen) 
made  a  grant  under  the  20  &  21  Vict.  c. 
7T.  8.  73  of  letters  of  administration,  with 
the  will  annexed,  to  the  attorney  of  the 
wife. 


Solicitora — Cattlin,  for  applicant;  H.  F.  &  B. 
Chester,  for  opponent. 


rE.  1 
3.   J 


In  the  goods  of  JOHN  hatton. 


Probate. 

1881. 

May  3. 

Will^  Attestation  — DupUeaU  WiU— 
Signatures  upon  Separate  Papers, 

The  intended  wHl  of  the  testator  was 
written  twice  over.  The  two  testamentary 
papers  were  differently  worded,  but  were 
to  the  sams  effect,  Tlirov^gh  a  mistake  one 
of  the  documents  was  signed  by  the  testator, 
and  the  other  by  the  two  attesting  witnesses  : 
— Held,  tfiat  the  will  was  not  dtdy  aU 
tested, 

John  Hatton,  tailor,  of  Thostock,  Lei- 
cestershire, died  on  the  29th  of  November, 
1876. 

On  the  24th  of  February,  1876,  the 
deceased  sent  for  two  of  his  friends,  named 
William  Evitt  and  John  William  Hopkins. 
Evitt^  under  his  directions,  wrote  out  a 
short  will  for  him,  by  which  his  wife  was 
appointed  sole  executrix.  Hopkins  after- 
wards wrote  out  another  will  in  different 
language,  but  to  the  same  effect;  and 
through  an  oversight  the  first  paper  was 
signed  by  the  test-ator,  and  the  second 
one  was  signed  by  Evitt  and  Hopkins  as 
attesting  witnesses. 

Searle  moved  for  probate  of  the  instm- 

(1)  Sthed.,p.236,  1844. 
.    (2)  £.,  B.  ^  £.  1060. 
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Im  the  goods  ofJokm  Hatton,  Prob, 

ments  as  togeiher  oontaixiixig  the  will  of 
the  deceased. 

He  referred  to  In  the  goods  of  Brad" 
dock(l). 

The  President  (Sib  James  Hannbn). 
— There  the  two  papers  were  pinned  to- 
gether. This  case  is  more  like  In  the 
goods  of  Hunt  (2),  where  two  sisters  pre- 
pared their  wills  in  duplicate,  and  each 
of  them  hy  mistake  executed  the  will  of 
the  other.  A  will  may  be  composed  of 
numerous  papers  which  together  make 
but  one  instrument,  but  these  are  sepa- 

• 

(1)  46  Law  J.  Bep.  P.,  D.  &  A.  76 ;  Law 
Bep.  1  P.  D.  488. 

(2)  44  Law  J.  Bep.  Piob.  &  M.  43 ;  Law  Bep. 
8  P.  &  D.  260. 
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rate  and  independent  documents.  I  am 
always  desirous  of  correcting  errors,  when 
possible,  so  as  to  carry  out  the  intentions 
of  a  testator,  but  in  tnis  case  the  names 
of  the  testator  and  those  of  the  attesting 
witnesses  are  upon  separate  papers,  and 
therefore  the  requirements  of  the  law 
have  not  been  fulfilled.  I  must  there- 
fore refuse  probate. 


Solicitors— F.  &  G.  Biaikenridge,  agents  for  Thoa. 
Enowles,  Barton-oD-Trent»  for  applicant. 


do 
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Adiowistbation — tibsence  of  administrator:  as* 
signee  in  bankruptcy :  creditor  in  equity :  ad- 
ministration durante  ahaentia :  38  Qeo.  3.  c.  87. 
8,  1 ;  20  #  21  Vict,  c.  77.  *.  74 :  21  #  22  Vict, 
c.  05.  «.  18] — A  diod  intestate  in  1857i  and 
letters  of  administration  of  his  estate  were 
granted  to  B,  his  son.  In  1856  B  had  been  ad- 
judicated a  bankmpt,  being  at  that  time  indebted 
to  A  in  a  sum  of  2,250/.  A  dividend  of  606L  5«. 
became  payable  to  A  in  respect  of  his  debt,  but 
such  dividend  iros  not  received  by  him,  or 
claimed  by  B  as  his  administrator,  and  the 
money  remained  in  the  hands  of  the  Court  of 
Bankruptcy.  In  1867  B  was  again  adjudicated 
a  bankrupt,  and  C  was  appointed  as  his  credi- 
tor's assignee.  B  left  England  soon  after  his 
second  bimkruptcy,  and  had  not  since  been  heard 
of.  The  only  asset  remaining  for  distribution 
among  the  creditors  under  the  second  bank- 
ruptcy was  the  unclaimed  dividend  of  506/.  6s, 
due  to  A  under  the  first  bankruptcy.  The  Court 
made  a  grant  to  C  as  to  a  creditor  in  equity  of 
B  of  administration  of  the  estate  of  A,  limited 
to  the  sum  of  506/.  5^.,  and  to  the  absence  of  B. 
In  the  goods  qf  Hammond,  78 

• — ,^ pending  suit:  receiver  pending  suit:  ter- 
mination of:  costs] — ^The  duties  of  an  adminis- 
trator or  receiyer,  pending  suit,  commence 
from  the  date  of  the  order  of  appointment, 
and,  if  the  decree  in  the  action  is  appealed 
from,  they  do  not  cease  until  the  appeal  haa 
been  disposed  of.  The  costa  of  an  administrator 
and  receiver  pending  suit  were  allowed  from 
the  date  of  appointment  until  the  dismissal  of 
the  appeal  from  the  decree  in  the  action. 
Taylor  v.  Taylor,  45 

88  Geo.  3.  o.  87. «.  1 :  21  ^  22  Vict.  c.  95. 

s.  18;  assignee  in  bankruptcy:  creditor t  ad» 
ministratof  out  of  jurisdiction] — An  assignee 
in  bankruptcy  of  an  administrator  who  is  out  of 
the  jurisdiction  is  a  creditor  within  the  meaning 
of  88  Geo.  8.  c.  87.  s.  1  and  21  &  22  Viet.  c«  95. 


8.  18,  and  as  such  may  obtain  administration 
de  bonis  non  to  the  intestate  limited  to  the 
fund  to  which  the  assignee  is  entitled.  In  the 
goods  of  Hammond,  70 


Affidatit.    See  Fjractice. 


AxBiGurrT.    See  Executor. 


Assessors.    See  Jurisdiction. 


Banxbuftct.    See  Administration. 

Chabteb-pabtt — "  st^fe  port,  or  as  near  thare^aUo 
as  she  can  safely  get,  and  always  lay  and  <fi»- 
charge  afioaJt "  .*  evidence  of  custom  at  port  of  dis- 
charge]— When  it  is  agreed  by  a  charter-party 
that  a  ship  shall  proceed  to  a  **  safe  port,  or  aa 
near  thereunto  as  she  can  safely  get,  and  always 
lay  and  dischaige  afloat,"  the  master  is  not 
bound,  if  ordered  to  a  port  which  can  only  be 
entered  by  first  discharging  part  of  the  cargo, 
to  allow  such  an  amount  to  be  taken  out  as  will 
enable  her  to  enter  the  port,  even  if  the  lightemge 
can  be  done  in  a  place  and  under  circumstances 
which  will  not  expose  the  vessel  to  danger ;  and 
in  such  a  case  evidence  that  the  custom  of  the 
port  is  to  lighten  vessels,  when  necessary,  before 
entering  the  port  is  not  admissible.  The 
Alhambra  (App.),  36 

.^^  measurement  qf  cargo] — ^The  general  rule  that 
cargo  is  to  be  paid  for  according  to  the  quantity 
measured  and  delivered  at  the  port  of  dischaim 
must  prevail,  unless  words  shewing  distinelly 
an  intention  that  a  measurement  at  the  port 
of  loading  is  to  be  taken  are  found  in  the 
charter-party.     The  Skandinav,  46 

—  See  Mortgage. 
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Codicil — mumeratUm  of:  ineorporaticn] — Testa- 
tor exeeated  six  codicils,  enumeniting  each  as 
**  This  is  a  first  codicil  to  my  will,"  "  This  is  a 
second  oodicil,**  &c.,  and  so  on  throughout  the 
▼hole  of  the  six  codicils,  bat  the  third  codicil 
by  inadyertence  was  not  duly  executed : — Held, 
that  the  mere  enumeration  of  thB  codicils  did 
not  make  the  last  executed  a  sufficient  recog- 
nition and  confirmstion  of  the  third  codicil. 
Stoeiil  T.  PunshoB,  14 

erroneous  reference :   two  vnlU :  probate'^ — 

The  testator  executed  a  will  in  1877«  in  which 
he  directed  the  resdae  of  his  real  and  personal 
property  to  be  sold  and  divided  between  his 
six  children,  to  each  of  whom  he  had  made 
devises.  In  1878  he  executed  another  will,  in 
which  he  directed  all  his  property  to  be  sold 
and  divided  among  the  six  children,  certain 
arrears  of  accrued  rent  to  be  deducted  from 
two  of  the  shares.  In  1880  he  directed  his 
solicitor  to  prepare  a  codicil,  by  which  two 
of  his  children  were  to  be  deprived  of  all 
share  in  the  property.  The  solicitor,  by  mis- 
take, drew  the  codicil  as  a  codicil  to  the  will 
of  1877,  there  being  no  mention  in  the  codicil 
of  the  will  of  1878  \—Hdd,  that  both  the  wills 
must  be  induded  with  the  codicil  in  the  pro- 
bate.   In  the  goods  of  Stedham^  75 

— —  See  Married  Woman. 


CoLUSio2f — regulations  for  preventing  eoUisions, 
arts,  12  atul  18  ;  sailing  vessel  hove-to  on  port 
taek] — A  vessel  hove-to  on  the  port  tack  is 
within  the  provisions  of  article  12,  and  is  there- 
fore bound  to  keep  out  of  the  way  of  a  vessel 
dose-haoled  on  the  starboard  tack.  The  Rosalie,  3 

—  Thames  by-laws'] — ^When  a  collision  is  caused 
by  the  improper  navigation  of  a  vessel  in  the 
Thames,  the  fact  that  the  other  vessel  has  in- 
fringed a  by-law,  the  breach  of  which  is  punish- 
able by  payment  of  a  penalty,  will  not  take 
away  the  liability  of  the  first-named  vessel  if 
her  careless  navigation  is  the  primary  cause  of 
the  collision.     T%e  Margaret^  3 

-^  towage :  responsibiliig  of  pilot  for  tug] — 
When  a  ateam-tng,  towing  a  vessel  on  board  of 
which  is  a  pilot,  whose  employment  is  compul- 
sory, without  orders  from  such  pilot  adopts  a 
wrong  manoBuvre,  the  owners  of  the  ship  are 
responsible  for  the  consequences,  as  the  pilot 
cannot  be  perpetually  giving  orders  as  to  the 
steering  of  the  tug.     The  Singmsi,  6 

UabUitp  of  owners  of  a  foreign  ship  :   lex 

fori:  general  mariiime  tew]— The  liability  of 
foreign  owners  sued  in  a  British  Court  in 
reepect  of  a  collision  on  the  high  seas  is  go- 
verned by  general  maritime  law,  which  is  ad- 
ministered in  such  Court,  and  not  by  the  lex 

Vol.  60.— p.,  D.  &  a. 


loci  of  the  country  under  the  flag  of  which  the 
ship  is  sailing.  Therefore  the  allegation  that 
by  Spanish  law  the  owners  of  a  ship  were  not 
personally  liable  for  the  default  (if  any)  of  the 
master  and  crew  of  such  ship, — Held,  on  de- 
murrer, not  to  be  a  valid  ground  of  defence.. 
The  Leon,  59 

_  Umitation  qf  liabilitg:  deduction  in  respect 
oj  crew  space'] — ^If  at  the  time  of  a  collision 
tiie  deduction  in  respect  of  crew  space  au- 
thorised by  80  &  81  Vict.  o.  124.  s.  0  has  not 
been  made  from  the  registered  tonnage,  and 
does  not  appear  on  the  register,  the  owners  can- 
not afterwaras  limit  their  liability  on  the  basis 
of  a  deduction  made  subsequently  tc^he  col- 
lision, but  the  register  as  it  existed  at  the  time 
of  the  collision  is  conclusive.  The  John  Orwi- 
ston,  76 

-»—  irfringement  of  Thames  conservasieg  rules : 
damages:  contributory  negligence:  cause  of 
action] — A  dumb  barge  by  the  negligent  navi- 
gation of  those  on  board  came  into  contact  with 
a  schooner  moored  at  anchor  in  a  proper  place 
in  the  river  Thames.  The  schooner  had  her 
anchor  hanging  over  her  bow  with  the  stock 
above  water,  contrary  to  the  .20th  by-law  of  the 
Thames  Conservancy  Rules.  The  anchor  made 
a  hole  in  the  barge,  and  caused  damage  to  her 
cargo.  But  for  uie  improper  position  of  the 
anchor  neither  the  baige  nor  her  cargo  would 
have  received  any  damage: — Hdd,  that  the 
owners  of  the  haxg^  could  maintain  an  action 
of  damage  against  the  schooner ;  but  that^  as 
there  hid  been  contributoiy  negligence  on  the 
part  of  those  on  the  barge,  the  plaintifEs  were 
only  entitled  to  half  the  damage  sustained. 
The  Margaret  (App.),  67 

..See  Salvage. 

CouxissioN.    See  Practice. 

CoMFBOMiSR.    See  Probate  Causes.    Will. 

Costs.  See  Administration  pending  suit.  Le- 
gatee.   Salvage. 

CBSDrroB.    See  Administration.  *^  ' 

Custom.    See  Charter-party. 

Daicagb — consequential  damages:  practice  of  the 
court] — It  is  not  an  inflexible  rule  of  practice 
that  all  questions  of  damage  should  be  referred 
to  the  Registrar  and  merchants.  Therefore 
when  the  question  of  consequential  damages 
was  distinctly  raised  by  the  pleadings,  and  Uie 
Court,  assisted  by  Trinity  Masters,  was  admit- 
tedly the  best  tribunal  to  determine  the  issues 
so  raised,  the  Court  ruled  that  evidence  with 
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.  respect  to  each  issnes  might  be  giyen  at  the  hear- 
ing, and  that  it  would  itself  decide  them,  and  not 
refer  them  to  the  Registrar  and  merchants. 
The  Maid  of  Kent,  71 

«-~  See  Collision. 

Dbcrbb  Absolutb.    See  Nullity. 

DiYORCB.    See  Husband  and  Wife. 

DoxiciLi.    See  Marriage.    Will. 

EnssKca.    See  Practice. 

"ExscvTOR—erroneout  description  of:  ambiguity: 
extrinsic  evidence^ — Teettator,  a  Congregational 
minister,  appointed  "William  McCormack,  of 
Casonbuiy,  an  executor  of  his  will.  There 
was  no  person  answering  the  description 
"  William  McCormack,  of  Canonburrr  but  there 
was  a  Thomas  McCotmack,  who  had  been  for 
several  years  one  of  the  deacons  at  the  tes- 
tator^s  chapel,  and  he  had  a  son  named  Wil- 
liam Abranam  McCormack: — Held^  that  ex- 
trinsic eyidence  was  admissible  to  shew  who  was 
intended  by  the  testator  to  be  his  executor.  In 
the  goods  <}  Brake,  48 

EzacDTBiz.    See  Will. 


tions,  judgment  must  be  given  in  aoeoidanee 
with  that  opinion.     The  JUd^  40 
Semble,    the  ninction  of  assessan  is  merely  to 
advise  the  Court  on  matters  of  nautical  sci^Dce, 
not  to  decide  issuM  of  fact.    Ibid. 

^—  See  Foreign  Judgment. 

Lboatii — codioU  proved  by :  costs  as  <f  extoittcr 
profdng] — A  legatee  who  propounds  a  codicil 
and  establishes  its  validity  is  entitled  to  the 
same  costs  as  those  to  whidi  an  executor  would 
be  entitled.    A  died  leaving  a  will  and  oodidL 

B,  the  executor,  took  probate  only  of  the  will. 

C,  a  legatee  under  the  codicil,  propounded  the 
document^  and  proof  of  it  was  opposed  by  B, 
the  executor,  and  defendant  in  the  action.  C 
having  established  its  validity,  the  Court  pro- 
nounced for  the  codicil  and  condemned  B  in 
costs,  and  gave  the  plaintiff  also  out  of  the 
estate  such  sum  nomine  expensarum  as  would 
cover  the  additional  expenses  incurred  by  her. 
Wilkinson  v.  Corfield,  44 

Lbx  Fobi.    See  Collision. 
Limitation  of  Liabiutt.  See  Collision.  Salvage. 
MAnfTBV ANCB.    See  Separation  Deed. 
Mabitdcb  Law.    See  Collision. 


FoBxioN  JxTDOMBMT — odmiraUy  jurisdiction :  judg- 
ment :  " m  personam ** :  action  "in  rem "  in  Eng- 
land]— The  Court  of  Admiralty  has  no  jurisdic- 
tion to  enfbree  a  judgment  in  personam  obtained 
in  a  forei^  country  by  an  action  in  rem,  founded 
on  that  judgment,  in  this  countiy.  The  City 
of  Mecca  (App.),  68 


FoBBioN  Ship.    See  Cession. 


Husband  and  Wifb.    See  Will. 


Incobpobation.    See  Codicili. 


India,  Will  xadb  in.    See  Will. 


Injunction.    See  Will. 


Imtbblinbavion.    See  Will. 


JmaoiiCTiov-^Jference  of  opinion  between  judge 
and  nautical  assessors :  respective  functions  of 
jud^s  and  assessors] — The  Court  should  be 
guided  by  the  advice  of  the  assessors  onlv  on 
matters  of  nautical  science,  but  if  it  holds  a 
difibrent  opinion  to  them,  even  on  such  ques- 


Mabbiaob — marriage  in  England  between  a  domi- 
cited  Scotchman  and  an  Bkglishwoman  :  marriags 
dissolved  by  decree  of  Seotch  eourtfor  the  kus- 
bantTs  adultery  only :  validity  of  decree] — A 
domiciled  Scotchman  married  an  Englishwaman 
in  England  in  1861.  After  the  marriage  he  re<- 
turned  to  Scotland  with  his  wifb,  and  remained 
there  domiciled  till  1868,  when  the  marriage 
was,  upon  the  petition  of  the  wife,  dissolved 
by  a  decree  of  the  Scotch  Court,  by  reason  of 
the  husband's  adultery,  not  coupled  with  cruelty : 
— Held  (alBrming  the  decision  of  the  Pbbsidbnt), 
that  the  decree  was  valid  and  binding  on  the 
Courts  of  this  countrv,  although  at  the  time  of 
the  marriage  the  lady  was  an  Englishwoman, 
and  the  decree  had  been  granted  upon  a  ground 
Bdiich  would  not  havejustifled  adivoioe  in  Eng- 
land. The  bona  fide  domicile  of  the  husband, 
which  upon  the  marriage  becomes  also  that  of 
the  wife,  is  the  test  for  determining  by  what  law 
all  the  incidents  of  the  status  of  the  parties 
to  the  marriage  contraet  are  to  be  governed. 
The  lex  loci  eoniraotus  governs  the  forms  and 
solemnities  by  which  the  marriage  is  celebrated. 
Harvey  (otherwise  Famie)  v.  Ihmie  (App.),  17 

Divorce  is  an  incident  of  the  status  to  be  mspos«d 
of  by  the  law  of  the  domicile  of  the  parties. 
Ibid. 

Whether  an  English  husband  can,  by  going  to  a 
foreign  count^  where  marriages  are  dissoluble 
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at  pleAfiure,  for  the  purpoee  of  acquiring  a  do- 
micile there,  obtain  a  yalid  and  effectaal  (Uvorce, 
qu^Bre.  LolUj/s  Case  (Boss.  &  R  237  ;  2  CI. 
&  F.  567)  distinguished.  McCarthy  t.  De  Caix 
(2  Buss.  &  M.  614 ;  2  CI.  &  F.  568)  commented 
on  and  explained.    Ibid. 

IfAnwiien  WojCAN — wUlof,  withkuabofuTa  consent : 
kutba$ul  named  executor:  death  of  husband 
before  doeumemt  proved:  probate] — A  will  was 
made  bv  a  married  woman,  who  appointed  her 
hosband  one  of  her  executors.  He  assented  to 
the  making  of  the  will,  and  after  his  wife's 
death  he  expressed  his  intention  to  take  pro- 
bate of  it,  but  died  before  doing  so.  The  Court 
held  that  he  had  not  withdrawn  his  consent, 
and  decreed  probate  of  the  will  to  the  surviying 
executor.   In  the  goods  of  Cooper ^  41 

wUl  of  made  under  power :  power  not  recited 

in  will :  codicil  executed  during  widowhood  re- 
f erring  to  wUl:  probate] — A  married  woman 
executed  in  duplicate  a  will  under  a  power, 
but  did  not  recite  the  power  in  the  instru- 
ment. On  her  husband's  death  she  executed  a 
codicil,  also  in  duplicate,  to  her  "last  will  and 
testament.**  The  codicil  was  written  on  the 
sheets  of  paper  containing  the  will,  and  the 
only  known  will  in  existence  was  that  which 
she  made  during  coverture  :—JX;^,  that  the  will 
was  identified  and  confirmed  by  the  codicil, 
and  probate  was  granted  of  both  documents.  In 
the  goods  of  Beaihcote,  42 


--forfeiture  of  wages :  habitual  drunken  • 
new] — ^A  master  who  is  proved  to  hare  been 
habitually  and  grossly  drunk  on  a  voyage  umv 
thereby  forfeit  the  whole  of  his  wages.  The 
Madeodf  6 

MoBTQAOB — charter-partg] — ^A  mortgagee  cannot 
object  to  a  charter-party  being  carried  out  upon 
the  ground  that  the  efiect  of  so  doing  will  be 
to  remove  the  ship  from  the  jurisdiction  of  the 
Court,  and  thas  make  it  difficult  for  him  to  en- 
force his  security.     The  Fanohon,  4 

NaauenrcB.    See  Collision. 

KuLLiTT — suit  for  by  wife :  decree  niei :  wife  un- 
wiUing  to  proceed  with  suit:  application  bv 
husband  for  decree  absolute :  application  refused] 
— ^In  a  suit  for  nullity  the  wife  obtained  a  decree 
iitft,  but  was  unwilling  to  proceed  further.  The 
Court  declined  to  make  tne  decree  absolute  on 
the  application  of  the  respondent.  Halpen  ▼. 
BoddMtgton,  61 

PoiWSB.    See  Married  Woman. 

VuA.QTicm--husband  and  w\fe :  protection  order : 
death  of  u/tfe:  vdUofwtfe:  probate  action:  state- 
nunt  of  difenee  and  eounter'oUum  praging  for 
disckarge  ^protection  order :  demurrer :  divorce 


act  (20  #  21  Vict.  c.  85),  ss.  21,  23,  46;  divorce 
and  TTuUrimonial  clauses  amendment  act  (20  (f 
21  Fict,  c.  108),  «.  8:  judicature  act,  1873  (36 
j-  37  Vict.  c.  66),  s.  24.  aub-s.  8]— It  is  com- 
petent to  the  husband  or  any  person  claiming 
under  him  to  apply  after  the  death  of  the  wife 
to  discharge  a  protection  order  on  the  ground 
that  it  had  been  obtained  without  his  knowledge 
and  by  means  of  fraud  and  f&lse  representations, 
and  that  he  was  not  guilty  of  desertion.  The 
plaintiff,  as  executor,  propounded  the  will  of  the 
defendant's  wife.  The  statementof  claim  alleged 
that  the  deceased  had  duly  executed  the  will  when 
living  apart  from  her  husband,  after  obtaining 
a  protection  order,  and  being  possessed  of  sepa- 
rate estate.  The  statement  of  defence  alleged 
that  the  defenduit  had  not  been  guilty  of  deser- 
tion, that  the  protection  order  had  been  obtained 
without  his  knowledge,  and  by  fraud  and  false 
representation  and  false  statements,  and  ought 
to  be  set  aside,  and  denied  that  the  deceased 
was  possessed  of  separate  estate.  The  defendant 
by  his  counter-cl^m  claimed — first,  that  it 
might  be  declared  that  the  protection  order  was 
fraudulent  and  void,  and  that  the  same  be  set 
aside  and  discharged;  second,  that  the  Court 
should  pronounce  against  the  will  propounded 
by  the  plaintiff;  third,  that  the  Court  should 
decree  to  the  defendant  a  grant  of  letters  of  ad- 
ministration of  the  personal  estate  of  the  de- 
ceased as  her  lawful  husband ;  fourth,  that  in 
the  alternative  the  Court  should  decree  to  the 
defendant  a  grant  of  letters  of  administration 
of  so  much  of  the  personal  estate  and  effects 
of  the  deceased  as  she  had  no  power  to  dispose 
of  by  her  will.  The  plaintiff  demurred  to  the 
allegation  in  the  statement  of  defence  that  the 
protection!  had  been  obtained  without  the 
knowledge  of  the  defendant,  and  by  fraud  and 
by  finlse  representations  and  statements,  and 
ought  to  be  set  aside,  on  the  ground  that  it  was 
not  alleged  that  the  protection  order  had  been 
revoked,  and  that  it  was  not  competent  to  the 
defendant  in  this  proceediug  to  assau  its  validity. 
The  plaintiff  farther  replied  that  the  defendant 
had  for  a  long  time  during  the  lifetime  of  the 
deceased  known  of  and  acquiesced  in  the  exist- 
ence of  the  protection  order,  and  had  allowed 
the  deceased  to  act  thereunder,  and  that  he 
was  thereby  estopped  from  now  questioning  its 
validity: — Held,  that  the  counter-claim  was 
good,  and  that  an  application  to  discharge  the 
protection  order  coidd  be  entertained  in  a  pro- 
bate action.    Mudge  v.  Adains,  49 


—  petition  for  divorce:  petitioner  in  India: 
affidavit  verifying  petition  sworn  by  solicitor]-^ 
The  petitioner  in  a  divorce  suit  was  on  military 
service  in  India,  and  unable  to  make  before  a 
duly  constituted  authority  the  usual  affidavit 
venfying  the  petition.  The  Court,  under  the 
circumstances,  allowed  the  petition  to  be  verified 
by  the  affidavit  of  the  solicitor,  but  ordered  that 
the  petitioners  affidavit  should  also  be  filed 
before  the  hearing.    Ex  parte  Bruce,  64 
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Pbacticb  (continued) — asserted  codicil :  commis- 
sion to  examine  untness  a^  to  her  knowledge  of: 
20  ^  21  VicL  c.  77.  «.  26]— The  Court  has 
power,  under  20  &  21  Vict.  c.  77.  a.  26»  to 
order  a  oommission  to  issue  to  examine  a  person 
as  to  her  knowledge  of  a  testamentary  paper. 
In  the  goods  of  Pickard.  Bayfield  v.  Pickard,  72 

—  See  Damage.    Salvage.    Separation  Deed. 

Pbobatb — will :  married  woman  :  power  of  ap- 
vointment:  real  estate] — The  Judicature  Acts 
nave  not  extended  the  probate  jurisdiction  of 
the  Court  in  non-coutentious  business.  A  will 
of  a  married  woman  which  disposes  onlj  of 
real  estate  under  a  power  of  appointment  is 
not  entitled  to  probate,  although  it  may  contain 
an  appointment  of  executors.  In  the  goods  of 
Tomtinson,  74 

See  Legatee.    Will. 

Pbobatb  CAVBrnt—compromise] — ^In  sanctioning 
arrangements  between  parties  to  Probate  causes, 
the  Court  acts  upon  the  statement  of  counsel 
that  the  compromise  is  expedient,  but  it  does 
not  by  such  sanction  thereby  intend  to  bind 
infiutB  or  any  other  persons.  Norman  ▼.  Strains, 
39 

Pbotbction  Obdbb.    See  Husband  and  Wife. 
BacnTBB.    See  Administration  pending  Suit. 

Bbqibtbab  and  Mibgbamts.    See  Damage. 

Saltagb — ine^nuitaHe  agreement :  costs] — The  Court 
will  set  aside  an  agreement  to  pay  salyage 
remuneration  when  Uie  amount  agreed  to  be 
paid  to  the  salvors  is  so  exorbitant  as  to  be  in- 
equitable, and  will  decree  a  reasonable  sum  in 
place  thereof.  Under  such  circumstances  each 
side  must  pay  its  own  costs  of  the  action.  The 
Medina  (46  Law  J.  Rep.  P.,  D.  &  A.  81  ; 
Law  Rep.  1  P.  D.  272 ;  on  appeal,  Law  Bep. 
2  P.  D.  6)  followed.     The  Silesia,  9 

Mlitm :  rate  of  contribntion  to  salvage:  prac- 

tioe :  separate  appearance :  costs] — Each  part  of 
salved  property  must  contribute  towai^ls  the 
salvage  awuded  according  to  its  value,  and  there 
is  no  difference  in  this  respect  between  bullion 
and  any  other  kind  of  property.  The  Emma  (2 
W.  Robin.  315 ;  3  Notes  of  Cas.  172)  overruled. 
Where  a  y^xij  obtains  leave  to  appear  sepa- 
rately at  the  tnal  he  does  so  subject  to  his  costs 
being  disallowed.     The  Longford^  28 

— -  cMfSwn:  limUatum  of  liability:  liability  of 
owners  of  wrongdoing  ship  for  charges  of  raising 
sunken  cargo :  removals  of  wrsok  act,  1877  (40 
f  41  Vict,  c,  16),  s.  4] — When  a  ship  which  is 


to  blame  for  a  collision  is  sunk  in  consequence 
of  it,  the  owners  thereof  are  not  entided  to 
obtain  from  the  owners  of  the  cargo  laden  on 
board  the  cost  of  salving  it  by  raising  it.  When 
the  Thames  Conservancy  raises  a  ship  and 
cargo,  sunk  by  collision,  under  the  authority  of 
the  Removals  of  Wreck  Act,  1877  (40  &  41 
Vict.  c.  16),  8.  4,  the  shipowner  is  not  entitled 
to  recover  from  the  cargo^wner  any  propor- 
tion of  the  cost  incurred  in  raising  the  cargo, 
even  if  he  has  limited  his  liability  in  respect  of 
damage  by  the  collision.     The  Ettrick,  65 

• 

Scx>TCH  Divorce.    See  Marriage. 

Scotland,  Fxbsonal  Estatb  in.    See  Will. 

Sbpabation,  Debd  of — allowance  secured  to  wife : 
covenant  not  to  sue  for  maint/enanoe :  t^iet 
separation  husband  guilty  qf  tnoestuons  adultery: 
wife  entitled  to  usual  order  for  permanent  main- 
tenance]— The  wife,  under  a  deed  of  separation, 
agreed  to  accept  a  certain  sum  as  a  provision 
for  her  support,  and  covenanted  not  to  sue  her 
husband  for  any  further  maintenance.  Aiter 
their  separation  she  discovered  that  her  hus- 
band had  been  guilty  of  incestuous  adultery, 
and  she  obtained  a  decree  for  dissolution  of 
marriage  on  that  ground : — Held,  that  she  was 
not  precluded  by  the  deed  from  claiming  to  have 
the  usual  order  for  permanent  maintenance 
made  in  her  favour.    Morrall  v.  Morrall,  62 

Thaxbs  Conskbvanct.    See  Collision. 

TowAOB.    See  Collision. 

yfkQUA-'insuboTdination :  power  of  owners  to  dis* 
vuss  officers] — The  owners  of  a  vessel  have  a 
right  to  dismiss  an  officer  who  directly  or  in- 
directly promotes  insubordination,  and  such 
officer  has  no  right  to  wages  otherwise  due  to 
him  by  agreement  after  such  dismissal.  The 
Marina,  83 

Will — attestation :  duplicate  will :  signatures  upon 
separate  papers] — The  intended  will  of  the 
testator  was  written  twice  over.  The  two  tes- 
tamentary papers  were  differently  worded  but 
were  to  the  same  effect.  Through  a  mistake 
one  of  the  documents  was  signed  by  the  tes- 
tator, and  the  other  by  two  attesting  witnesses: 
— Held,  that  the  will  was  not  duly  attested. 
In  the  goods  of  Hatton,  78 


construction:   residuary    legatee:    **monep. 


stocks,  funds  or  other  securities  not  otherwise 
hereafter  specially  devised":  renunciation  by 
executors:  eutministration  with  will  annsud: 
memorandum] — The  testator  bequeathed  to  his 
father  '*a  life  interest  or  until  he  marry  sfpain 
of  such  money,  stocks,  funds  or  other  secnntieB 
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not  henaftar  spedallj  derised  as  I  may  die 
poaaeMed  of,  soich  portion  of  my  capital  to  be 
UYeated.**  He  gare  the  other  two-thirds  of  his 
capital  not  otherwiee  specially  derised  to  such 
of  his  brothers  and  sisters  as  should  attain 
twenty-one,  and  he  directed  that  on  bis  father's 
death  or  second  marriage  the  one-third  share 
and  the  share  of  his  mother's  money  which 
woald  then  belong  to  him  should  be  divided 
between  his  brothers  and  sisters.  There  was 
no  specific  gift  of  the  residue  The  two  exe- 
cutors named  in  the  will  renounced  probate. 
The  Court  made  a  giant  to  the  father,  as  next- 
of-kin  of  the  deceased,  of  letters  of  administra- 
tion with  the  will  annexed,  with  a  memorandum 
that  the  grant  was  so  made  because  the  will 
contained  no  clear  disposition  of  the  residue. 
is  tkegood$  of  Aston,  77 

—  two  Wilis:  by  first  this  whole  of  testator's 
real  and  personal  estate  given  to  wife,  the  sole 
executrix,  and  all  former  wills  revoked :  by  second 
will  the  household  furniture  and  effects,  and  all 
moneys  whatsoever  deposited  or  invested  to  w{fe 
for  l^e,  and  after  her  decease  to  testator's  sister' 
in-kuD,  joint  executrix  with  widow:  no  disposi- 
tion of  real  estate  or  residue  of  the  personal  es- 
tate, and  no  revocatory  dause :  probate  of  both 
papers] — G-.  H.  made  tvo  wills.  By  the  first  of 
such  wills  he  gave  tiie  whole  of  his  real  and 
personal  estate  and  effects  to  his  wife  E.  H. 
absolutely,  and  appointed  her  sole  executrix 
thereof,  and  reyoked  all  former  wills.  By  the 
second  will  he  gave  his  household  furniture  and 
flflbcts  and  all  moneys  whatsoever  deposited  or 
invested  to  his  wife  for  life,  and  after  her  decease 
to  his  wife*s  sister,  M.  B.,  absolutely,  whom  he 
also  appointed  joint  executrix  with  his  wife. 
The  said  will  contained  no  disposition  of  the 
real  estate  or  the  residue  of  the  personal  estate, 
and  no  dause  revocatory  of  previous  wills.  The 
Court  granted  probate  of  both  papers  as  together 
oonstitating  the  will  of  the  testator,  but  before 
doing  so  required  that  notice  of  the  application 
lor  such  probate  should  be  served  on  the  heir- 
at-law.    1%  the  goods  of  Hartley,  X 


—  made  in  contemplation  of  perilous  journey : 
not  conHngeni\—i,  M.  being  about  to  under- 
take a  perilous  journey  in  Australia,  made  bis 
will.  It  commenced :  **  On  leaving;  this  station 
(Eulbwtie,  Cooper^s  Hill)  for  Tharffomindah 
and  Mfdbonme,  in  case  of  my  death  on  the 
way,  know  all  men  this  is  a  memorandum  of  my 
last  will  and  testament.'*  The  will  then  dis- 
posed of  all  his  property  between  his  wife  and 
children : — Held,  that  the  will  was  not  contin- 
gent upon  the  event  of  the  testator's  death  on 
the  journey  he  was  about  to  undertake  when 
the  will  was  made.    In  the  goods  of  Mayd,  7 

^—  made  in  India :  personal  estate  of  deceased 
{with  exception  of  a  ftw  articles  of  trying  value) 
sUuaie  in  Scotland :  will  proved  in  Scotland : 


application  by  legatee  for  a  grant  of  adminis- 
tration with  will  annexed  or  an  order  on  executors 
to  prove  will  in  England  rtfttsed] — A  died  in 
India,  leaving  a  duly  executed  will  wherein  he 
named  H.  a  legatee,  and  appointed  executors. 
His  personal  estate  (with  the  exception  of  a  few 
articles  in  this  country  of  trifling  value)  consisted 
of  claims  on  the  estate  of  B,  his  uncle,  which 
was  situate  in  Scotland,  and  was  being  there 
administered.  The  executors  of  B's  will  ob- 
tained confirmation  of  it  in  Scotland,  including 
the  inventory  of  his  effects,  all  his  property, 
wherever  situate,  within  the  United  Kingdom, 
and  the  inventory  was  duly  sealed  in  the  principal 
registry  of  the  Court  of  Probate.  In  these 
circumstances,  the  Court  refused  to  make  an 
order  on  the  executors  of  A  who  had  proved  his 
will  in  Scotland  to  prove  the  will  also  in  this 
country  or  to  grant  administration  (with  the 
will  annexed)  to  H.,  hol(ting  that  no  necessity 
or  duty  towards  the  applicant  or  the  estate  of 
the  deceased  at  present  appeared  for  the  exe- 
cutors to  take  probate  in  England,  and  that 
until  such  necessity  or  daty  arose  the  Court 
was  not  called  upon  to  decide,  in  default  of  their 
doing  so,  to  whom  administration  should  be 
granted.    In  the  goods  of  Ewingt  1 1 

interlineation  after  execution :  will  as  altered 

approved  of  by  testatrix  as  **  her  last  wiU  and 
testament*':  interlineatioHS  initialed  by  wit^ 
nesses :  probate  of  interlineations  refused]— Tea- 
tatrix  duly  executed  her  will  in  the  presence 
of  two  witnesses,  who  subscribed  and  attested 
it.  Immediately  after  its  execution  an  omis- 
sion was  discovered  in  the  will,  and  this  omission 
was  supplied  by  an  interlineation.  Testatrix 
approved  of  the  will  as  altered,  acknowledging 
it  as  her  "  last  will  and  testament,"  and  the 
witnesses  then,  in  her  presence,  placed  their 
initiab  in  the  margin  opposite  the  interlinea- 
tion : — Held,  that  there  had  been  no  re-execution 
of  the  will,  and  that  consequently  the  interlinea- 
tion should  be  omitted  firom  the  probate.  In 
the  goods  of  Sheam,  15 

by  testatrix  (a  donUeiled  Englishwoman)  prior 

to  marriage  with  an  Italian  mi^'m^  domiciled  in 
Italy :  contest  as  to  validity  of  will  between  the 
executor  and  husband:  compromise:  probate  qf 
will  obtained  in  common  form  by  executor :  aU 
Uged  later  wiU  revoking  first :  validity  denied  by 
executor  of  earlier  will :  suits  in  England  and 
Italy:  tt^nction]—A^  an  Englishwoman  by 
birth,  intermarried  with  B,  a  natural  bom 
Italian  subject,  and  domiciled  in  Italy.  In  1865, 
she  being  then  domiciled  in  England,  and  aome 
years  prior  to  her  marriage,  made  a  will,  and 
thereof  appointed  the  plaintiff  (her  brother) 
executor.  After  her  death,  which  happened  in 
Italy  in  1873,  a  contest  arose  between  her  exe- 
cutor and  her  husband  (the  defendant)  as  to 
the  validity  of  the  will.  An  amement  of  com- 
promise was  come  to  between  them,  and  in  pur- 
suance of  it  tha  plaintiff  obtained  probate  of 
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the  will  in  common  form.  In  1878  the  defen- 
dant produced  an  alleged  holographic  will  of 
his  deceased  wife,  which  bore  date  December, 
1872,  and  revoked  the  earlier  will.  Thereupon 
the  plaintiff  commenced  a  suit  in  this  Court, 
claiming  probate  in  solemn  form  of  the  will 
of  1865.  The  defendant  appeared  under  pro- 
test, but  filed  a  defence  and  counter-claim,  set- 
ting up  the  alleged  will  of  1872 ;  and  he  at 
the  same  time  commenced  a  suit  fur  a  decree 
affirming  its  validity  in  the  Civil  and  Cor- 
rectional Tribunal  of  Naples.  In  these  circom- 
stances  the  Court  refused  to  grant  an  injunction 
restraining  the  defendant  from  proceeding  with 
the  Italian  suit.  Dawkina  r.  Sinwnetti  (App.),  30 


■  probate :  married  woman  executrix :  oppon- 
turn  qf  husband :  administration  wUk  tout  an- 
nexed :  grant  to  attorney  :  20  ^  21  Vict. 
e.  77.  «.  73] — Where  a  married  woman  was 
appointed  by  a  will  sole  executrix  and  uni- 
versal legatee  to  her  separate  U0e,  and  the 
husband  objected  to  her  taking  probate,  the 
Court,  with  the  consent  of  the  husband,  made 
a  grant,  under  the  20  &  21  Vict.  c.  77.  s.  73, 
of  the  Probate  Act,  1857,  to  the  attorney  of 
the  wife  of  letters  of  administration  with  the 
will  annexed.  Gierke  v.  Clerket  78 
Quare^  whether  a  married  woman  is  entitled  to  a 
grant  of  probate  without  her  husband's  con- 
sent.   Ibid. 


Will  (continued)— /^mf  cowrt  executrix :  refusal 
ofhusboMd  to  assent  to  probaie:  grant  to  nominee 
of  wife  under  section  73  of  20  j-  21  Vict.  c.  77]— 
A  married  womau  was  appointed  sole  executrix 
of  a  will  and  universal  legatee.  Her  husband 
objected  to  her  taking  probate,  and  the  Court, 
under  section  73  of  20  &  21  Vict.  c.  77,  made 
the  grant  to  her  attorney.  Quart,  whether  a 
husband  has  an  absolute  right  to  object  to  his 
wife  taking  probata  of  a  will  to  which  she 
has  been  appointed  executrix.  Gierke  v.  Gierke, 
69 


of  married  woman.    See  Husband  and  Wife. 


See  Administration.    Codicil. 


W0RD6 — "  Safe  port*    See  Charter-party. 
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THB  ORIENTAL  BADE  CORPORA- 
TION {appellants)  v,  henrt 
WRIGHT  (respondent), 

Oape  of  Oood  Hope — Ba/nJc  Notes  DtUy 
Actf  lOSi— Gonstruction, 

The  Bank  Notes  DtUy  Act,  1864  (Oape 
Statute),  by  section  1  provides  thai  every 
joint'Stock  hank  trading  as  hankers  in  the 
colony  wnd  issuing  hank  notes,  shall  tra/nsmit 
to  the  treasurer  of  the  colony  monthly  returns 
of  the  amount  of  the  hank  notes  in  circular 
Hon  hy  such  hank.  Section  10  provides 
^uU  every  hank  shall  in  making  such  re- 
turns include  therein  all  hank  notes  of  the 
same  or  any  other  hank  which  shall  on  the 
face* of  them  hear  to  have  heen  issued  at  or 
from  a^iy  phice  in  Africa,  or  elsewJiere  not 
wUhin  the  colony  ;  and  which  notes,  having 
come  into  the  hands  of  such  hank,  shall 
during  the  m^mth  have  heen  put  into  circu- 
latum  hy  such  hank : — Held,  that  the  pro- 
visions of  both  sections  apply  only  to  hanks 
of  issue  issuing  within  the  colony  notes  pay ^ 
ahle  by  themselves. 

This  was  an  appeal  from  an  order  of 
the  High  Court  of  Oriqualand  West,  by 
which  the  appellants  were  required  to 
render  to  the  respondent  a  return  of  the 
notes  put  into  circulation  by  their  Kim- 
berley  agency  from  the  1st  of  November, 
1875,  up  to  the  date  of  the  application. 

The  appellants  were  a  banking  corpora- 
tion, established  under  royal  charter,  hav- 
ing a  head  office  in  London  and  a  colonial 
Vol,  60.— Pbiv.  Cottn. 


office  at  Port  Elizabeth,  in  the  colony  of 
the  Gape  of  Good  Hope,  and  an  agency 
at  Kimberley,  in  the  province  of  Griqua* 
land  West. 

The  respondent  was  the  acting  trea- 
surer of  the  province  of  Griquaiand 
West. 

By  a  proclamation  dated  the  27th  of 
October,  1871,  No.  67,  afterwards  ratified 
by  Her  Majesty,  the  province  of  Griqua- 
iand West  was  declared  to  be  British 
territory.  This  proclamation  was  issued 
by  the  governor  under  a  commission  from 
Her  Majesty.      • 

By  a  second  proclamation  dated  the  27  th 
of  October,  1871,  No.  68,  afterwards  rati- 
fied by  Her  Majesty,  the  laws  and  usages 
of  the  colony  of  the  Cape  of  Good  Hope 
were  declared  to  be  the  laws  of  Gri- 
quaiand West,  so  far  as  the  same  should 
be  applicable. 

The  same  proclamation  declared  that 
stamp  and  licence  duties  and  fees  of 
office,  at  that  time  payable  in  the  Cape 
colony,  should  be  payable  in  Gbiqualand 
West 

By  a  stetute  of  the  colony  of  the  Cape 
of  Good  Hope,  No.  6,  1864,  entitled 
"  The  Bank  Notes  Duty  Act,  1864,"  it  is 
enacted  that  every  joint-stock  bank  trad- 
ing as  bankers  in  the  colony  of  the  Cape 
of  Gh)od  Hope,  and  issuing  bank  notes, 
shall  transmit  to  the  treasurer  of  the 
colony  of  the  Cape  of  Good  Hope  monthly 
returns ;  and  by  the  same  Act  certain 
duties  were  imposed  upon  bank  notes. 
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In  the  year  1872  the  appellants,  who 
had  then  a  colonial  branch  at  Port  Eliza- 
beth, in  the  colony  of  the  Cape  of  Good 
Hope,  established  an  agency  at  Eamberley. 

The  Kimberley  agency  of  the  appellants 
never  issned  or  pat  into  circnlation  its 
own  local  notes  or  any  notes  purporting 
on  the  face  of  them  to  be  issned  in  the 
province  of  Griqaaland  West,  but  had 
always  used  the  notes  of  the  appellants, 
dated  and  payable  in  Port  Elizabeth,  and 
which  notes  had  in  every  case  been  pat 
into  circulation,  and  had  paid  bank-note 
duty  in  the  colony  of  the  Cape  of  Good 
Hope  previously  to  having  been  used  at 
the  Kimberley  agency. 

On  the  27th  of  June,  1876,  the  respon- 
dent moved  the  High  Court  of  the  pro- 
vince for  an  order  in  the  terms  of  the 
Bank  Notes  Duty  Act,  1864,  commanding 
the  appellants  to  make  a  return  of  all 
bank  notes  put  into  use  or  circulation  by 
the  bank  at  their  Kimberley  agency. 

On  the  15th  of  March,  1877,  the  motion 
came  on  for  hearing  at  Kimberley,  before 
the  recorder  of  Griqualand  West,  who 
ordered  a  return  to  be  made  to  the  re- 
spondent by  the  appellants  at  Kimber- 
ley— Of  all  notes  outstanding  on  the  last 
day  of  November,  1875,  and  on  the  last 
day  of  every  succeeding  month  np  to  the 
date  of  application ;  of  all  notes  of  the 
Kimberley  agency  of  the  Oriental  Bank 
Corporation,  or  any  other  bank,  which 
notes  should  on  the  face  of  them  appear 
to  have  been  issued  at  or  from  any  place 
in  Africa,  or  elsewhere,  not  within  the 
limits  of  the  said  province,  and  which 
notes  having  come  at  any  time,  and  in 
any  measure,  to  the  hands  of  such  bank 
flince  the  1st  day  of  November,  1875,. 
should,  during  the  month  for  which  any 
such  return  shonld  be  made,  have  been 
bv  the  bank  paid  out  or  put  into  use  or 
circulation  in  the  said  province. 

The  appellants  obtained  leave  to  appeal 
from  this  order. 

Mr.  Benjamin  and  Mr.  Mathew^  for  the 
appellants. — The  Bank  Notes  Duty  Act, 
1864,  of  the  colony  of  the  Cape  of  Good 
Hope,  did  not  and  has  never  become  part 
of  the  law  of  the  province  of  Griqualand 
West.  The  appellants'  agency  at  Kim- 
berley was  not  a  bank  of  issue  within 


the  meaning  of  the  Act,  and  never  issued 
any  notes  in  the  province.  The  Act  was 
not  and  is  not  intended  to  be  applicable 
to  notes  which  have  been  issued  or  paid 
out  and  put  into  circulation,  and  upon 
which  duty  had  been  paid  in  the  colony 
of  the  Cape  of  Good  Hope  before  being 
used  in  the  said  province.  The  Act  bv 
the  provision  in  section  9,  sub-section  4, 
shows  that  no  such  returns  are  to  be 
made  except  by  the  head  office. 

The  Solicitor^Oenmral  (Sir  F.  HerscheU) 
and  Mr,  Fvnla/y^  for  the  respondent. — The 
Bank  Notes  Duty  Act  of  1864  is  appli- 
cable to  Griqualand  West,  and  in  force 
there  by  virtue  of  the  proclamation  of 
the  27th  of  October,  1871.  The  respon- 
dent  is  not  estopped  from  claiming  the 
return  ordered.  The  appellants  have  in 
respect  of  the  circulation  of  bank  notes 
in  Griqualand  West  rendered  themselves 
liable  to  make  the  return  ordered. 

Lord  Blackburn  delivered  the  judg- 
ment of  their  Lordships  (1)  :  — 

This  is  an  appeal  by  the  Oriental  Bank 
Corporation  against  an  order  of  the  High 
Court  of  the  province  of  Griqualand 
West,  made  upon  the  application  of  the 
respondent,  the  acting  treasurer  of  the 
province,  whereby  the  bank  was  directed 
to  make  a  return — first,  of  its  own  notes 
outstanding  on  the  1st  of  November,  1875, 
and,  secondly,  of  all  bank  notes  of  the 
Kimberley  agency  of  the  Oriental  Bank, 
or  any  other  baxik,  which  on  the  face  of 
them  bear  to  have  been  issued  at  or  from 
any  place  in  Africa,  or  elsewhere  not 
within  the  province,  and  which,  since 
the  1st  of  November,  1875,  have  been 
paid  out  or  put  into  use  and  circulation 
in  the  province  by  the  bank.  The  order 
for  this  return  was  based  on  an  Act  of 
Parliament  of  the  Cape  colony,  No.  6, 
1864,  '*  For  imposing  a  Duty  upon  Bank 
Noteis,"  with  a  view  to  the  imposition  of 
the  duty  chargeable  by  that  Act. 

This  case  has  been  twice  ai^ed  at 
their  Lordships*  bar. 

Two  objections,  and  two  only,  were 
urged  on  behalf  of  the  appellants,  either 
of  which  would,  if  established,  be  Buffi- 

(1 )  Lord  Blackburn ;  Sir  James  W.  Golvile ;  Sir 
Barnes  Peacock ;  Sir  Montague  £.  Smith ;  and  Sir 
Robert  P.  Collier. 
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dent  to  show  that  the  order  appealed 
against  was  wrong.  Their  Lordships  are 
of  opinion  that  the  second  of  these  objec- 
tions is  well  founded;  and  thej  do  not 
express  any  opinion  upon  any  other 
matter.  Although  on  the  first  objection 
they  give  no  decision,  it  mnst  not  be  in- 
ferred that  they  have  formed  an  opinion 
upon  it  adverse  to  the  appellants. 

In  order,  however,  to  make  intelligible 
the  point  on  which  their  Lordships  ex- 
press an  opinion,  a  short  statement  is 
necessary. 

On  the  27th  of  October,  1871,  several 
proclamations  were  issned  by  Sir  Henry 
Barkly,  then  Hiffh  Commissioner.  The 
most  notorial  of  these  are  Nos.  67  and 
68,  which  most  be  constmed  together, 
from  which  the  following  are  extracts : — 

"  No.  67, 1871.    October  27, 1871. 

"Proclamation  declaring  Waterboerand 
tribe  of  Gbiqnas  British  subjects,  and 
their  territory  British  territoiy.  Boun- 
daries set  forth. 

"  Whereas  CaptainNicholas  Waterboer, 
paramount  chief  of  the  Oriqua  people 
and  territory  of  (Jriqualand  West,  with 
his  raad  or  council,  has  on  behalf  of 
himself  and  his  said  people  petitioned 
Her  Britannic  Majesty  Queen  Victoria 
that  she  would  be  graciously  pleased  to 
accept  into  her  allegiance  lum,  the  said 
Nicholas  Waterboer,  and  his  said  people, 
and  to  declare  him  and  his  people  to  be 
British  subjects,  and  their  territory  to  be 
British  territory. 

"  And  whereas  Her  said  Majesty,  on  re- 
ceiving the  said  petition,  was  graciously 
pleased  to  signify  her  assent  to  the  prayer 
thereof,  and  to  authorise  me  in  her  name, 
as  her  High  Commissioner,  to  grant  the 
said  prayer,  and  to  accept  the  said  alle- 
gianoe^  and  to  declare  the  said  chief, 
Nicholas  Waterboer,  and  his  said  people, 
to  be  British  subjects,  and  the  territory 
of  the  said  chief  and  people  to  be  British 
territory,  conditionally  on  the  Parliament 
of  the  colony  of  the  Gape  of  Good  Hope 
consenting  that  the  said  territory  shall 
become  part  of  the  colony  aforesaid,  and 
undertaking  to  provide  for  the  govern- 
ment and  defence  thereof  and  of  uie  said 
people. 

"  And  whereas  the  two  Houses  of  Par- 
liament of  the  said  colony  of  the  Cape  of 
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Qood  Hope,  by  addresses,  dated  respec- 
tively the  5th  day  of  August,  1871,  and 
the  8th  day  of  August,  1871,  presented 
to  me  have  communicated  to  me  that 
they  have  resolved  that,  pending  the  ad- 
justment of  certain  disputes  therein  re- 
ferred to  regarding  the  boundaries  of  the 
said  territoiy,  and  the  passing  of  a  law 
for  the  annexation  of  the  said  territory, 
therein  called  the  Diamond  Fields,  to 
this  colony,  the  said  Houses  were  of 
opinion,  respectively,  that  I  should  be 
requested  to  adopt  such  measures  as  might 
appear  to  me  to  be  necessary  and  practi- 
cable for  the  maintenance  of  order  among 
certain  inhabitents  of  the  said  territory 
engaged  in  searching  for  diamonds  therein, 
and  in  the  said  resolution  termed  the 
diffgers,  and  the  other  inhabitante  of  the 
said  territory,  as  well  as  for  the  collection 
of  revenue  and  the  administration  of  jus- 
tice. 

"  And  whereas  it  is  necessary,  for  the 
purpose  of  so  maintaining  order,  collect- 
ing revenue  and  administering  justice 
in  the  said  territory,  that  I  should,  in 
Her  Majesty's  name,  grant  the  prayer  of 
the  saidf  chief,  Nicholas  Waterboer,  and 
his  said  people,  and  assume  sovereign 
jurisdiction  in  and  over  the  said  terri- 
tory. 

"  Now,  therefore,  I  do  hereby  pro- 
claim and  declare  that  from  and  softer 
the  publication  hereof  the  said  Nicholas 
Waterboer,  and  the  said  tribe  of  the 
Oriquas  of  Ghriqualand  West,  shall  be, 
and  shall  be  taken  to  be,  for  all  intonte 
and  purposes  British  subjecte,  and  the 
territory  of  or  belonging  to  the  said 
Nicholas  Waterboer  and  the  said  tribe 
shall  be  taken  to  be  British  territory,  and 
I  hereby  require  all  Her  Majesty's  sub- 
jects in  South  Africa  to  take  notice  of 
this  my  proclamation,  accordingly." 

"  No.  68,  1871.    October  27,  1871. 

"  Proclamation  declaring  laws  and 
usages  of  Cape  colony  as  laws  for  Qriqua- 
land  West,  so  far  as  the  same  shall  not  be 
inapplicable.  Quarterly  Wine  and  Spirit 
Licensing  Board  vested  with  the  powers 
of  the  March  Licensing  Board  in  Cape 
colony.  Stamps.  Licence  duties  and  fees 
of  office  payable  as  in  Cape  colony.  Cape 
stamps  vaud.  Recorders'  powers  as  to 
Besident  Magistrates'  Courts. 
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"  Whereas  I  have,  by  proclamation  of 
this  day's  date,  No.  67,  declared  the  sove- 
reignty of  Her  Majesty  Qaeen  Victoria 
over  the  territory  of  Griqnaland  West, 
as  defined  by  my  said  proclamation,  and 
it  is  expedient  to  make  provision  for  the 
good  government  of  this  said  territory 
pending  the  passing  of  a  law  to  annex  the 
same  to  the  colony  of  the  Cape  of  Good 
Hope. 

"  Now,  therefore,  I  do  hereby  pro- 
claim, declare  and  make  known  that, 
except  in  so  far  as  I  have  already  pro- 
claimed, or  may  hereby  or  hereafter  pro- 
claim, to  the  contrary,  the  laws  and  nsages 
of  the  said  colony  of  the  Gape  of  Good 
Hope  shall  be  deemed  to  be  the  laws  of 
the  said  territory,  so  far  as  the  same  shall 
not  be  inapplicable  thereta    ^ 

'*  The  laws  relating  to  the  sale  of 
wines,  malt  liquors  and  spiritaons  liquors 
within  the  said  territory  shall  be  the 
same  as  the  laws  of  the  said  colony  re- 
lating to  the  same  matters,  save  that  the 
seveml  quarterly  licensing  boards  in  the 
said  territorv  shall  at  each  meeting  thereof 
hare  the  like  powers  as  the  licensing 
boards  in  the  said  colony  now  possess  at 
the  February  meeting  of  such  boards 
only. 

'^All  stamp  and  licence  duties  and 
all  fees  of  office  now  payable  in  the  said 
colony  shall  be  payable  likewise  in  the 
said  territory  as  if  the  same  were  part  of 
the  said  colony,  and  the  stamps  and  fees 
payable  in  the  Supreme  Court  and  the 
Court  for  the  Eastern  Districts  of  the 
Cape  of  Good  Hope  shall  be  payable  as 
near  as  may  be  in  the  High  Court  of 
Qriqualand  in  like  manner  as  in  the  said 
Snpreme  Court  and  Court  for  the  Eastern 
Districts  of  the  Cape  of  Good  Hope,  and 
all  stamps  of  the  said  colony  shall  be 
deemed  likevnse  to  be  stamps  for  the 
said  territory,  and  shall  be  valid  therein 
and  used  as  if  the  said  territory  were 
part  of  the  said  colony." 

The  condition  attached  to  the  previous 
authority  given  by  Her  Majesty  to  the 
High  Commissioner,  namely,  "  the  Parlia- 
ment of  the  colony  of  the  Cape  of  Good 
Hope  consenting  that  the  said  territory 
should  become  part  of  the  colony  afore- 
said, and  undertaking  to  provide  for  the 
government  and  defence  thereof  and  of 


the  said  people^"  has  not  been  fulfilled  to 
this  day.  But  Her  Majesty  having  been 
pleased  subsequently  to  ratify  the  pro- 
clamations, they  have  the  same  validity 
as  if  they  had  been  previously  authorised. 
The  argument  of  the  appellant  was  that 
the  temporary  object  which  was  contem- 
plated when  the  proclamations  were  issued 
was  very  important  to  be  considered  in 
construing  the  2nd  clause  of  the  pro- 
clamation No.  68.  And  his  first  objection 
to  the  order  appealed  aeainst  was,  that 
the  proclamation  made  for  such  a  tem- 
porary object  could  not  be  construed  as 
intended  to  apply  to  the  territory  any 
such  Act  as  the  Act  for  imposing  a  duty 
on  bank  notes,  or,  indeed,  any  Acts  im- 
posing duties  other  than  those  specially 
mentioned. 

Their  Lordships,  as  already  stated,  do 
not  think  it  necessary  to  determine  what 
the  true  construction  of  the  proclamation 
is,  for  they  are  of  opinion  that  the  second 
objection  made  to  the  order  must  prevail. 
That  objection  was  that,  assuming  the 
Act  for  imposing  a  duty  upon  bank  notes 
to  have  been  validly  extended  to  the  pro- 
vince, and  to  be  construed  as  if  the  words 
"  province  of  Griqnaland  West  * '  were  to  be 
read  in  it  instead  of  "colony  of  the  Cape  of 
Good  Hope,"  that  Act  originally  applied 
only  to  banks  of  issue  within  the  colony—* 
that  is,  banks  issuing  within  the  colony 
notes  of  their  own,  purporting  to  be 
issued  within  the  colony,  and  so  (unless 
expressed  to  be  payable  elsewhere)  to  be 
payable  by  them  within  the  eolqpy ;  and 
that  the  Oriental  bank,  though  having  a 
branch  at  Elimberley,  witMn  the  pro- 
vince, and  there  put^g  in  circulation 
notes  issued  by  it  in  the  colony  and  pay- 
able there,  did  not  issue  any  notes  pay- 
able in  the  province,  and  so  was  not 
liable  to  make  any  return. 

What  the  Eamberley  branch  bank  in 
fact  did  is  thus  stated  in  the  affidavit  of 
Mr.  Ross,  the  manager  of  it : — 

''That  this  agency  of  the  said  cor- 
poration has  never  issued  its  own  local 
notes,  or  any  notes  purporting  on  the 
face  of  them  to  be  issued  in  this  pro- 
vince, but  has  always  used  the  notes  of 
the  Oriental  Bank,  dated  and  payable  in 
Port  Elizabeth,  and  which  notes  have  in 
every  case  been  put  into  circulation  and 
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have  paid  bank-note  duty  in  the  Cape 
colony  previona  to  having  been  nsed  at 
my  agency." 

Port  Elizabeth  is  in  the  Cape  colony, 
not  in  the  province. 

The  material  parts  of  the  Colonial 
Act  are  as  follows  : — 

"  Whereas  the  privilege  enjoyed  by  the 
joint-Btock  banks  of  this  colony  of  issuing 
bank  notes  is  one  in  regard  to  which  a 
daty,  regulated  by  the  average  amonnt 
of  snch  notes  kept  in  circulation  by 
each  bank,  may  jnstly  be  imposed :  Be 
it  enacted  by  the  governor  of  the  Gape  of 
Gh)od  Hope,  with  the  advice  and  consent 
of  the  legislative  council  and  House  of 
Assembly  thereof,  as  follows : — 

*'  1.  Every  joint-stock  bank  trading  as 
bankers  in  this  colony,  and  issuing  bank 
notes,  shall  be  bound  and  obliged  to 
transmit  to  the  treasurer-general  of  this 
colony  monthly  returns  of  the  amount  of 
bank  notes  in  circulation  by  such  banks : 
provided  that  for  the  purpose  of  this 
Act  the  term  '  bank  notes '  shall  not  in- 
clnde  bank  post  bills. 

**2.  The  first  return  to  be  made  by 
every  such  bank  under  this  Act  shall 
state  the  amount  of  the  bank  notes  of 
sQch  bank  outstanding  on  the  last  day  of 
September,  1864 ;  and  every  succeeding 
return  shall  state  the  amount  of  such 
notes  outstanding  on  the  last  day  of  each 
sncceeding  month." 

It  then  prescribes  the  form  of  the 
return : — 

4.  Imposes  a  duty  "  of  one  pound  and 
ten  shillings  per  centum  upon  the  average 
issues  of  each  year  ending  the  31st  of 
December,  such  average  issues  to  be  as- 
certained by  adding  together  the  amount 
set  forth  in  the  several  monthly  returns 
of  snch  bank  for  such  year,  and  by  then 
dividing  the  result  by  12." 

Section  5  provides  the  mode  in  which 
an  order  may  be  obtained  for  enforcing 
the  return.  It  is  under  this  section 
that  the  order  now  appealed  against  is 
framed. 

'*6.  If  any  person  or  co-partnership, 
not  being  a  joint-stock  bank,  shall  issue 
notes  payable  to  bearer,  or  at  sight,  or  on 
demaud,  in  which  notes  the  amount  for 
which  such  notes  are  made  shall  not  be 
written,  but  engraved,  printed  or  litho- 


graphed, such  person  or  co-partnership 
shall  come  under  the  provisions  of  this 
Act  in  like  manner  as  if  such  person  or 
co-partnership  were  a  joint-stock  bank." 

7  and  8  are  not  material. 

'*  9.  As  often  as  any  joint- stock  com- 
pany carrying  on  business  as  bankers  in 
this  colony,  whether  their  chief  seat  of 
business  shall  be  in  this  colony  or  else- 
where, shall  have  in  this  colony  a  head 
office,  and  one  or  more  branch  banks  also 
in  this  colony,  the  monthly  returns  men- 
tioned in  the  first  section  of  this  Act  shall 
be  made  as  follows  ;  that  is  to  say  :— 

'*  (1)  If  the  branch  bank  shall  issue 
its  own  notes,  namely,  notes  purporting  to 
be  issued  by  or  at  the  place  of  business 
of  such  branch  bank,  then  the  returns 
aforesaid  shall  be  made  by  such  branch 
bank  direct,  precisely  as  if  such  bank 
were  an  independent  and  unconnected 
bank  and  not  a  branch. 

'*  (2)  No  such  last-mentioned  branch 
bank  shall,  in  calculating  its  bank  notes 
outstanding,  be  at  liberty  to  deduct  from 
its  circulation  any  bank  notes  of  its  head 
office,  or  of  any  other  branch  of  the  same 
bank,  which  notes  such  branch  bank 
may  happen  to  have  on  hand. 

'*  (3)  In  like  manner,  no  head  office  of 
any  bank  having  one  or  more  branches 
shall,  in  calculating  its  bank  notes  out- 
standing, be  at  liberty  to  deduct  from 
its  circulation  any  notes  of  any  of  its 
branches,  which  notes  such  head  office 
may  happen  to  have  on  hand. 

"  (4)  Should  there  be  at  any  time  in 
this  colony  a  bank  having  a  head  office 
and  one  or  more  branch  banks,  which 
branch  bank  or  banks  shall  not  issue 
any  such  notes  as  are  in  the  first  sub- 
division of  this  section  described,  then 
the  returns  aforesaid  shall  not  be  made 
by  or  from  the  branch  bank  or  banks,  but 
by  or  from  the  head  office,  and  shall  in- 
clude the  whole  outstanding  circulation  of 
the  said  bank,  including  all  its  branches. 

"10.  Every  joint- stock  bank  carrying 
on  business  as  bankers  in  this  colony 
shall,  in  making  its  monthly  returns  for 
the  purpose  of  this  Act,  include  therein 
all  bank  notes  of  the  same  or  any  other 
bank,  which  notes  shall,  on  the  face  of 
them,  bear  to  have  been  issued  at  or  from 
any  place  in  Africa,  or  elsewhere  not  within 
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the  limits  of  this  colony,  and  which  notes 
having  come  at  any  time  and  in  any 
manner  into  the  hands  of  snch  joint-stock 
bank,  shall,  during  the  month  for  which 
any  sach  return  shall  be  made,  have  been 
by  such  joint-stock  bank  paid  out  or  put 
into  use  or  circulation :  provided,  how- 
ever, that  from  and  out  of  such  bank 
notes  as  aforesaid  so  to  be  included  as 
aforesaid  may  be  excepted  notes  of  the 
governor  and  company  of  the  Bank  of 
England:  provided  also  that  the  trans- 
mission of  any  such  bank  notes  as  are 
first  aforesaid  by  any  joint-stock  bank 
to  the  place  where  such  notes  were 
issued,  or  to  any  other  place  beyond  the 
limits  of  this  colony,  in  a  closed  cover 
or  parcel,  shall  not  be  deemed  to  be  a 
paying  out  of  such  notes  or  a  .putting 
of  the  same  into  circulation,  so  as  to  re- 
quire that  the  bank  notes  so  transmitted 
shall  be  included  in  any  such  return  as 
aforesaid.  And  provided,  lastly,  that  the 
duty  imposed  by  the  4th  section  of  this 
Act  shall  be  payable  upon  the  amount  of 
all  such  bank  notes  as  shall,  under  and 
by  virtue  of  this  section,  be  included  in 
any  monthly  return,  precisely  as  if  such 
bank  notes  so  included  had  been  notes 
of  the  bank  making  such  return,  and 
issued  by  it  at  the  place  of  business  of 
such  bank  by  or  from  which  such  return 
shall  be  made." 

There  is  much  weight  in  the  argument, 
based  on  the  words  of  the  2nd  section, 
which  require  the  return  to  be  of  "  the 
bank  notes  of  such  bank  outstanding," 
on  the  last  day  of  the  month,  that  the 
notes  must  be  notes  of  that  bank,  issued 
within  the  colony,  still  outstanding ;  and 
consequently  that  the  Act  can  only  be 
meant  to  apply  to  those  banks  which  act 
as  banks  of  issue  within  the  colony,  to 
banks  which  have  such  notes. 

This  argument  is  strengthened  by  the 
terms  in  which  the  6th  section  is  framed ; 
the  person  who  issues  (that  is,  within  the 
colony)  notes  payable  on  demand,  must 
mean  the  person  issuing  his  own  notes. 
If  it  were  not  for  the  10th  section,  on 
which  it  will  be  necessary  to  comment 
hereafter,  it  could  not  be  supposed  that 
a  private  banker  who  issued  no  notes  of 
his  own  became  liable  to  the  tax  be- 
cause he  paid  away,  and  so  put  in  circu- 


lation, notes  of  other  banks,  instead  of 
sending  them  in  for  collection.  And  the 
language  of  section  9  (which  is  only  ma- 
terial in  as  far  as  it  throws  light  on  the 
other  sections)  points  strongly  in  the 
same  way  from  the  terms  in  which  "  its 
own  notes "  are  defined,  as  being  those 
purporting  to  be  issued  at,  and  conse- 
quently payable  at,  the  place  of  business 
of  that  branch  bank,  and  also  from  the 
2nd  and  3rd  sub-sections  which  mark  the 
distinction  between  its  notes  on  hand  in 
other  branches  of  the  same  bank,  which 
are  not  to  be  deducted,  and  notes  payable 
at  the  branch  which,  when  once  paid  by 
it,  are  no  longer  in  circulation  until  re- 
issued. 

For  these  reasons,  if  the  Colonial  Act 
had  stopped  at  the  end  of  the  9th  section, 
their  Lordships  would  have  had  very 
little  doubt  that  it  only  applied  to  banks 
of  issue,  issuing  within  the  colony  notes 
payable  by  themselves  there. 

But  a  more  difficult  question  arises, 
whether  the  bank  is  not  liable  to  make 
returns  under  the  10th  section. 

The  Kimberley  branch  of  the  Oriental 
Bank  has  indisputably  put  into  use  and 
circulation  bank  notes  of  the  Oriental 
Bank,  which,  on  the  face  of  them,  bear 
to  have  been  issued  at  Port  Elizabeth,  a 
place  out  of  the  province.  And  if  it  is 
liable  to  make  a  return,  it  must  include 
these  notes  in  that  return.  But  the  10th 
section  does  not,  in  terms  at  least,  im- 
pose any  fresh  obligation  to  make  re- 
turns. 

It  has  been  contended  that  the  bank  is 
not  within  this  enactment,  and  that  the 
description  "  every  joint-stock  bank  car- 
rying on  business  as  bankers  in  this 
colony  shall,  in  making  its  monthly  re- 
turns," at  the  commencement  of  clause  10, 
ought,  having  regard  to  the  context 
and  the  rest  of  the  Act,  to  be  construed 
as  referring  onlv  to  banks  pointed  at  in 
the  earlier  sections  which  were  by  those 
sections  required  to  make  returns.  It 
was  contended  that  no  bank,  unless  it 
also  issued  such  notes,  was  liable  to  pay 
duty  on  the  notes  of  its  own  or  of  any 
other  bank  that  it  might  put  into  circu- 
lation. The  primary  object  of  the  Bank 
Note  Duty  Act  certainly  seems  to  have 
been  to  subject  banks  issuing  their  own 
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local  notes  (in  the  sense  above  mentioned) 
to  duty  on  the  notes  they  so  issued  ;  bat 
it  being  doubtless  foreseen  that  some 
banks,  besides  issuing  such  notes,  might 
put  into  circulation  notes  of  their  own 
or  of  some  other  bank,  which,  though 
not  purporting  to  be  issued  in  the  colony, 
would  still  become  part  of  its  paper  cur- 
raioy,  the  framers  of  the  Act  seem  to 
have  thought  that  banks  of  issue  which 
thus  increased  the  paper  currency  got  an 
advantage  thereby,  and  should  be  taxed, 
and  introduced  ike  10th  clause  to  meet 
such  cases,  and  to  bring  within  the  scope 
of  the  Act  all  notes,  except  Bank  of 
England  notes,  thus  put  into  circulation 
by  banks  so  carrying  on  business  in  the 
colony.  The  question  is,  whether,  though 
the  description  at  the  commencement 
of  the  10th  clause  is  "  every  joint- stock 
bank  carrying  on  business  as  bankers  in 
this  colony,"  without  the  words  "and 
issuing  bank  notes  "  found  in  section  1, 
that  description  is  not  by  implication 
confined  to  the  banks  pointed  at  in 
section  1. 

The  Legislature  certainly  seems,  in  the 
earlier  provisions  of  the  Act,  to  have  had 
in  its  view  banks  of  issue  issuing  local 
notes  in  the  sense  above  mentioned,  and 
to  have  contemplated  the  putting  forth 
of  the  notes  described  in  section  10,  as 
an  addition  or  supplement  to  such  issue. 
The  form  of  return  given  in  the  Act 
plainly  indicates  that  this  was  the  state 
of  things  in  the  contemplation  of  the 
Legislature ;  for  the  form  assumes  that 
there  would  first  be  a  return  by  a  bank 
of  its  own  local  issue,  and  then  provides, 
by  way  of  addition  thereto,  for  a  return 
of  the  notes  described  in  section  10,  if 
any  such  notes  should  have  been  issued. 
It  is  true  that  this  form  is  to  be  followed 
in  substance  only ;  but  section  10  itself 
implies  an  antecedent  liability  upon  a 
bank  to  make  a  return  of  its  local  notes, 
to  which  the  return  under  that  section 
would  be  supplemental  and  additional. 
The  words  of  the  10th  section  are: 
'<  Every  joint-stock  bank  carrying  on 
business  as  bankers  in  this  colony  shall, 
in  making  its  monthly  returns  for  the 
purpose  of  this  Act,  include  therein'' 
the  bank  notes  described  in  that  section. 
From  this  language,  as  well  as  from  the 


form  of  return  given  by  the  Act,  it  may 
be  inferred  that  the  Legislature  did  not 
contemplate  the  case  of  a  bank  putting 
out  such  last-mentioned  notes  only,  and 
so  did  not  provide  for  a  separate  and  in- 
dependent return  of  such  notes.  Although 
therefore  the  10th  section  enacts  that  the 
duty  imposed  by  the  4i;h  section  shall  be 
payable  upon  such  notes  when  included 
in  any  return,  "  precisely  as  if  such  bank 
notes  so  included  had  been  notes  of  the 
bank  making  such  return,  and  issued  by 
it  at  the  place  of  business  of  such  bank 
by  or  from  which  such  return  shall  be 
made,''  yet  it  is  only  where  the  obligation 
to  make  returns  exists  that  the  duty  is 
imposed,  and,  as  already  stated,  this  ob- 
ligation does  not  seem  to  have  been  con- 
templated, nor  created,  except  in  the 
case  of  banks  issuing  their  own  local 
notes.  The  position  of  a  bank  putting 
forth  only  such  notes  as  are  described  in 
section  10,  without  any  of  its  own  local 
notes,  would  thus  seem  to  be  unprovided 
for  by  this  Act. 

Their  Lordships,  therefore,  having  re- 
gard to  the  rule  that  the  intention  to 
impose  a  charge  on  the  subject  must  be 
shewn  by  clear  and  unambiguous  lan- 
guage, are  unable  to  say  that  the  obliga- 
tion of  the  bank  to  make  the  return 
applied  for,  and  its  consequent  liability 
to  pay  duty  on  fche  notes  put  into  circu- 
lation by  its  Kimberley  branch,  are  so 
clearly  and  explicitly  imposed  by  the 
present  Act  as  to  satisfy  this  rule.  This 
view  of  the  Act  appears  to  have  been  for 
a  long  time  entertained  and  acted  upon 
by  the  officers  of  the  Oovemment  of  the 
province,  for  having  made  a  claim  for 
duty  they  expressly  withdrew  it,  renew- 
ing it  only  after  an  interval  of  two  years. 

This  limited  operation  of  the  Act  un- 
doubtedly entails  the  consequence  pointed 
out  by  the  learned  Judge  below,  namely, 
that  duty  will  be  payable  upon  all  notes 
described  in  section  10,  when  put  forth 
by  banks  which  issue  any  notes  pur- 
porting to  be  locally  issued,  however 
few  ;  whilst  it  will  not  be  payable  at  all 
by  banks  which,  not  issuing  notes  pur- 
porting to  be  locally  issued,  put  into  cir- 
culation within  the  province  their  own 
notes,  issued  in  London  or  elsewhere, 
however  large  the  amount  so  put  into 


6 


PRIVY  COUNCIL  CASES. 


[N.S. 


Oriental  Bank  Co.  y.  Wright. 

oircnlation  m&j  be.  But  if  the  Legis- 
lature, from  want  of  foresight  or  for  any 
other  reason,  has  omitted  to  provide  for 
snch  a  case,  it  is  the  province  of  the 
Legislature  itself,  and  not  of  the  Courts, 
to  supply  the  omission. 

In  the  result,  their  Lordships  will 
humbly  advise  Her  Majesty  to  discharge 
the  order  of  the  High  Court,  and  in  lieu 
thereof  to  direct  that  the  application  of 
the  respondent  be  dismissed.  The  ap- 
pellant will  have  the  costs  of  the  appeal 
to  Her  Majesty. 

4 

Soliciton — ^Murray,  Hutchins  &  Stirline,  for  ap- 
pellants ;  Bircliaiii  &  Co.,  for  respondent. 


IfifiO       fJOSfPH    PITTS    (appellant)    v. 

TIT         OA    S        BVBRARD    LA    FONTAINB    (re- 

Judicial  Committee — Judgment — Order 
in   Oouncil — Effect  of — Bankruptcy   Act, 
1869,    «.    20— Trustee— Costs— Personal 
,IM>iUty. 

When  a  decision  of  the  Judicial  Com- 
mittee has  been  reported  to  the  Queen,  and 
has  been  sanctioned  a/nd  embodied  in  an 
order  of  counoUy  it  becomes  a  decree  or 
order  of  the  final  Court  of  Appeal,  and  it 
is  the  duty  of  every  subordinate  tribunal  to 
whom  the  order  is  addressed  to  carry  it 
into  execution. 

Under  the  Bankruptcy  Act,  1869,  s.  20, 
a  trustee  may  be  made  personally  liahle 
for  costs. 

This  was  a  petition  by  the  appellant 
praying  that  a  certain  order  in  council 
of  the  19th  of  May,  1880,  might  be 
peremptorily  ordered  to  be  carried  out  by 
the  respondent,  the  trustee  in  liquidation 
of  the  firm  of  Morton  &  Co. 

The  petition  stated  that  by  an  order 
in  oouncil  made  on  the  appeal  of  the 
petitioner  against  certain  orders  of  the 
Supreme  Court  at  Constantinople,  dated 
the  19th  of  May,  1880,  it  was  among 
other  things  declared  that  certain  orders 
of  that  Court  dated  the  18th  of  July, 


1874,  and  the  27th  of  Match,  1878,  were 
void  and  of  no  effect  against  the  peti- 
tioner,  and  it  was  by  the  said  order  in 
council  ordered  that  the  orders  of  the 
Supreme  Court  should  be  set  aside  so  fiar 
as  they  affected  the  petitioner's  interest 
in  certain  property  situate  in  the  island 
of  Prinkepo  within  the  limits  of  the 
Ottoman  Empire ;  and  it  was  further 
ordered  that  all  costs  which  might  have 
been  paid  under  the  orders  of  the  Supreme 
Court  should  be  repaid  to  the  petitioner, 
and  that  the  respondent  should  pay  to 
the  petitioner  all  such  costs  as  were  in- 
curred by  him  in  the  Consular  Court,  and 
the  respondent  was  ordered  to  pay  to 
the  petitioner  the  costs  of  the  appeal. 

That  in  pursuance  of  the  order  of  the 
19th  of  May,  1880,  the  costs  were  taxed 
by  the  Consular  Court  at  the  sum  of  2872. 
That  the  costs  by  the  order  of  the  19th 
of  May,  1880,  directed  to  be  paid,  not 
having  been  paid,  the  petitioner  on  the 
12th  of  August,  1880,  moved  the  Con- 
sular Court  for  execution  to  issue  against 
the  respondent  for  payment  of  the  sum 
of  411Z.  12^.  4d.,  being  the  taxed  costs 
of  the  appeal,  and  on  the  1st  day  of 
October,  1880,  the  petitioner  moved  the 
Consular  Court  for  execution  to  issue 
against  the  respondent  for  payment  of 
the  sum  of  2872.,  ihe  amount  of  the  costs 
in  the  Consular  Court.  That  on  the 
2nd  of  October,  1880,  the  two  rules 
obtained  by  the  petitioner  were  argued, 
and  it  was  then  contended  on  behalf  of 
the  respoodent  that,  notwithstanding  the 
order  m  council  of  the  19th  of  ^^y, 
1880,  the  respondent  was  liable  to  pay 
costs,  only  so  far  as  he  had  assets  in 
his  hands  of  the  firm  of  Morton  &  Co., 
and  that  he  was  not  personally  liable  for 
the  payment  of  costs.  It  was  argued  on 
behalf  of  the  respondent  that  be  had 
acted  under  the  direction  of  the  Con- 
sular Court  in  obtaining  the  orders  which 
were  set  aside,  and  that  under  the  20ih 
section  of  the  Bankruptcy  Act,  1869,  he 
was  absolved  from  any  personal  liability. 

That  the  Consular  Court  ordered  that 
the  rule  obtained  on  the  12th  of  August, 
1880,  should  be  discharged,  and  that  only 
the  sum  of  2292.  Os.  6d.,  the  balance  of 
the  funds  in  the  hands  of  the  respondent, 
arising  from  the  liquidation  of  the  firm 
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of  Morion  &  Co.,  should  be  paid  to  the 
petitioner.  The  petition  then  stated  that 
a  sam  of  229Z.  Os.  6d.  had  been  paid 
to  the  petitioner,  but  that  he  had  been 
unable  to  obtain  any  farther  payment 
whatsoever. 

The  petition  then  prayed  that  Her 
Majesty  wonld  direct  that  the  liability  of 
the  respondent  shonld  not  be  limited  to 
the  amount  of  the  assets  in  his  hands  as 
trustee  nnder  the  liquidation  of  Morton 
&  Co.,  but  that  the  respondent  should  be 
ordered  to  pay  out  of  his  own  moneys 
the  balance  of  the  costs  due  under  the 
order  in  council  of  the  19th  of  May. 

Mr.  Benjamin  and  Mr.  HomeUy  for  the 
petitioner. 

Mr.  Lumley  Smith  and  Mr.  Saffard,  for 
the  respondent. 

Sjb  Jambs  W.  Golyile  delivered  the 
jadgment  of  their  Lordships  (1)  : — 

This  is  an  application  for  a  peremptory 
order  on  the  Consular  Court  at  Con- 
stantinople to  carry  into  execution  the 
order  in  council  of  the  19th  of  May, 
1880,  so  fieur  as  it  directed  Mr.  La  Fon- 
taine, the  respondent,  to  pay  certain 
costs  to  Mr.  Pitts,  the  appellant.  In  the 
course  of  the  argument  on  the  application 
to  the  Consular  Court  for  the  payment  of 
these  costs,  a  somewhat  irregular  dis- 
cussion as  to  the  nature  of  the  order,  and 
the  authority  from  which  it  emanated, 
seems  to  have  taken  place.  On  this 
point  it  suffices  to  say  that  when  a  deci- 
sioQ  of  this  board  has  been  reported  to 
Her  Majesty,  and  has  been  sanctioned 
and  embodied  in  an  order  of  council,  it 
becomes  the  decree  or  order  of  the  final 
Court  of  Appeal — ^the  House  of  Lords, 
which  was  brought  into  the  discussion, 
having  no  jurisdiction  whatever  in  the 
sabject-matter  of  it — and  that  it  is  the 
daty  of  every  subordinate  tribunal  to 
whom  the  order  is  addressed  to  carry  it 
into  execution. 

This,  which  is  a  first  principle,  their 
Lordships  cannot  presume  that  the  Judge 
of  the  Consular  Court  intended  in  any  way 
wilfully  to  violate ;  and  the  first  question 

(1)  Sir  Jamee  W.  Col  vile ;  Sir  Montagae  E. 
Smith ;  Sir  Robert  P.  Collier. 
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which  arises  is,  whether  there  is  really 
any  ambiguity  in  the  words  of  the  order. 
These  are:  "And  it  is  hereby  ordered 
that  the  respondent  do  pay  to  the  appel- 
lant all  such  costs  as  were  incurred  in 
the  Consular  Court  by  him  or  his  wife, 
the  defendant  Ellen  Jani  Pitts,  of  and 
incidental  to  all  the  orders  under  appeal, 
and  the  costs  of  opposing  the  rules  on 
which  such  orders  were  made,  except  the 
costs  of  the  rule  of  the  7th  of  January, 
and  the  order  of  the  5th  of  February, 
1879,  made  thereon,  and  such  costs  are  to 
be  taxed  by  the  Consular  Court ;  and  the 
respondent  is  likewise  to  pay  to  the 
appellant  the  sum  of  4illl.  2«.  4i.  sterling 
for  the  costs  of  this  appeal."  Nothing 
can  be  clearer  upon  the  face  of  the  order 
than  that  it  is  an  order  in  the  usual  form 
against  the  respondent  personally  to  pay 
those  costs. 

This  being  so,  the  next  question  that 
arises  is,  whether  there  is  any  ground  on 
which  the  action  of  the  Judge  of  the 
Consular  Court  in  qualifying  and  varying 
the  directions  of  the  order  in  council  can 
be  justified.  His  ratio  decidendi  seems  to 
have  been  that  inasmuch  as  the  pro- 
ceedings were  taken,  as  it  is  alleged,  with 
the  sanction  and  at  the  instance  of  Sir 
Philip  Francis,  the  former  Judge  of  the 
Consular  Court,  the  provisions  of  the 
Bankruptcy  Act  of  1869,  and  in  par- 
ticular the  20th  section  of  that  statute, 
make  it  so  irregular  and  contrary  to  law 
to  order  the  respondent  personally  to  pay 
costs,  that  such  an  order,  however  plain 
its  terms,  must  be  presumed  to  mean  that 
the  costs  were  to  be  paid  out  of  the 
estate,  and  so  far  only  as  the  estate  might 
extend. 

With  respect  to  this  sugrgestion  of  the 
effect  of  directions  or  authority  given  by 
Sir  Philip  Francis,  it  appears  to  their 
Lordships  that  any  such  sanction,  if 
relied  upon,  ought  to  have  been  regularly 
proved  by  the  production  of  an  order 
of  the  Court.  Here  we  have  nothing  in 
the  way  of  proof  but  loose  affidavits  of 
conversations,  or  alleged  conversations, 
between  Sir  Philip  Francis,  the  then 
Judge  of  the  Court,  and  the  counsel  for 
the  respondent,  and  a  dragoman  of  the 
embassy.  Again,  all  that  appears  upon 
those  affidavits  is  that  Sir  Phuip  Francis 
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was  regularly  or  irregalarly  consalted  by 
the  counsel  for  the  respondent  as  to  what 
proceedings  it  would  be  proper  to  take 
in  order  to  realise  the  bankrupt's  interest 
in  the  mill  in  question,  and  that  Sir 
Philip  Francis  had  previously  consulted 
Mr.  Oonstantinidis,  the  dragoman  of  the 
embassy,  upon  that  point  also  ;  and  that 
the  result  was  that  Sir  Philip  Francis 
directed  Mr.  Nasmyth,  the  counsel  for 
the  respondent,  on  his  behalf,  "  to  bring 
an  action  in  this  Honourable  Court 
against  the  said  Ellen  Jani  Pitts  for  the 
Bale  of  the  said  property  under  the  super- 
vision of  this  Honourable  Court."  This 
only  goes  to  shew  a  sanction  of  the  in- 
stitution of  proceedings  in  the  Consular 
Court  for  the  realisation  of  the  insol- 
vents' interest  in  the  mill;  and  up  to  that 
point  the  decision  of  this  board  was,  that 
though  there  might  have  been  some  ir- 
regularity in  the  proceedings  in  so  far  as 
they  were  taken  against  EUen  Jani  Pitts 
without  joining  her  husband,  that  tech- 
nical objection  might  be  waived,  and 
that  the  sale  which  took  place  under  the 
order  of  the  Court  of  the  bankrupts'  in- 
terest was  to  be  treated  as  good,  and  was 
to  be  upheld.  But  it  appeared  that  the 
sale  had  been  followed  by  a  series  of  ir- 
regular proceedings  against  Mr.  Pitts, 
who  was  not  a  party  to  the  suit,  the  ob- 
ject of  which  was  to  turn  out  him  who 
was  a  partner  in  this  mill  with  the  bank- 
rupts, and  to  exclude  him  from  his  share 
in  the  mill.  This  tribunal  held  that  all 
these  latter  proceedings  were  irregular 
and  could  not  be  upheld ;  and  it  is  quite 
clear  that  no  sanction  is  shewn  to  have 
been  given  by  Sir  Philip  Francis  to  these 
particular  proceedings,  which  all  took 
place  some  time  after  his  death.  If, 
then,  the  sanction  of  Sir  Philip  Francis 
could  have  availed  anything  to  the  re- 
spondent on  this  occasion,  the  proof  of  it 
wholly  fidls. 

Again,  can  it  be  said  that,  under  the 
Bankruptcy  Act  of  1869  (the  20th  sec- 
tion is  the  section  on  which  the  learned 
Judge  principally  relied),  a  trustee  under 
that  Act  can  in  no  case  be  made  per- 
sonally liable  for  costs?  It  seems  to  their 
Lordships  that  the  law,  as  might  reason- 
ably be  expected,  is  the  other  way.  They 
have  been  referred  to  two  cases.    One 


is  Ex  parte  Angerstein ;  in  the  matter  of 
Angerstein  (2),  and  establishes  the  general 
rule.  The  Court  had  there  ordered  that 
the  trustee  should  pay  to  the  appellant 
his  costs  of  the  application  to  the  regis- 
trar, which  costs  the  trustee  might  re- 
cover from  the  estate  of  the  bankrupt. 
It  was  suggested  that  there  was  scarcely 
any  estate,  and  that  the  effect  of  their 
Lordships'  order  would  be  that  the  trus- 
tee would  have  to  pay  a  great  part  of 
the  costs  personally.  But  Lord  Justice 
MelHsh  said,  ''It  is  quite  right  that 
the  order  should  be  in  that  form.  The 
reason  for  ordering  the  trustee  to  pay 
costs  is  that  applications  of  this  und 
to  the  Court  of  Bankruptcy  are  in  sub- 
stitution for  actions  at  law.  In  an  ac- 
tion at  law  a  trustee  in  banki*uptcy 
would  be  liable  in  the  same  way  as  any 
other  plaintiff.  In  a  case  where  a  trustee 
makes  an  application  the  success  of  which 
is  doubtful,  he  ought,  before  making  it, 
to  get  from  the  creditors  an  indemnity 
against  the  costs  if  he  knows  that  there 
are  no  assets  out  of  which  they  can  be 
paid.  I  see  no  difference  between  the 
case  of  an  official  liquidator  and  a  trustee 
in  bankruptcy.  With  regard  to  the  for- 
mer, we  have  already  laid  down  the  rule 
that  he  must  pav  the  costs  if  he  fails  in 
an  application.  In  every  case  of  that 
kind,  of  course  the  question  may  arise 
whether  the  trustee,  having  had  to  pay 
costs  to  the  party  aggrieved  by  an  un- 
successful and  improper  claim,  may  not| 
if  he  has  acted  bonafide^  have  a  case  for 
recouping  himself  out  of  the  bankrupt 
estate  if  there  are  funds.  That  is  a 
question  to  be  determined  in  the  Court 
of  Bankruptcy  in  the  administration  of 
the  bankrupt  estate.  Any  order  of  their 
Lordships  here  against  Mr.  La  Fontaine 
would,  of  course,  leave  that  question 
open.  It  is  a  question  with  which  their 
Lordships  have  nothing  to  do^  and  on 
which  they  express  no  opinion ;  but  it  is 
clear  that,  whatever  Mr.  La  Fontaine's 
right  in  that  respect  mi^  be,  it  affords 
no  reason  for  depriving  mr,  Pitts  of  that 
which  the  order  gave  him,  and  gave  him 
consistently  with  general  law. 

The  other  case  referred  to  was  that  of 

(2)  43  Law  J.  Bep.  Bankr.  181 ;  L&w  Bep.  9 
Chanc.  App.  479. 
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Ex  parte  Stapleton;  in  re  Nathan  (3). 
In  that  case  Mr.  Stapleton  had  contracted 
to  sell  a  cargo  to  the  liquidating  debtor. 
Before  the  cargo  was  delivered  the  liqui- 
dating debtor  became  insolvent.    He  had 
given    acceptances    which    were    worth 
nothing  for  the  goods,   and    Stapleton 
claimed  the  right  of  repudiating  the  con- 
tract, making  a  resale,  and  then  coming 
in  under  the  bankmptcv  to  prove  the 
loss  upon  that  resale.     The  registrar  re- 
jected his  proof,  and  Mr.  Stapleton  then 
appealed  to  the  Court.    All  that  bears 
upon  this  case  is,  that  upon  that  appeal 
the  appeal  was  allowed  with  costs ;  but 
Lord  tlustice  James   says,   "The   order 
will  be  for  the  payment  of  costs  out  of 
the  estate,  not  by  the  trustee  personally. 
The  trustee  is  not  the  appellant."    This 
authority  does  not  imply  that  there  is 
any  inflexible  rule  of  Court  that  a  trustee 
should  not  be  personally  ordered  to  pay 
costs  ;  although  under  the  circumstances, 
the  estate  being  possibly  fully  adequate 
for  the  purpose,  his  costs  were  directed 
to  come  out  of  the  estate.     And  it  is  to 
be  observed  that  the  form  of  the  order 
shews  that  when  it  is  intended  to  qualify 
the  ordinary  liability  of  the  trustee  in 
bankruptcy  to  pay  costs,  such  qualifica- 
tion is  expressly  mentioned  in  the  order. 

Lastly,  if  we  travel  out  of  the  order  in 
council  in  order  to  learn  from  the  judg- 
ment of  this  board  with  what  intention 
the  order  for  the  payment  of  costs  was 
made,  we  find  this  passage  :  "  It  appears 
to  their  Lordships  that  Constantinidis, 
instead  of  litigating  these  questions  fairly, 
has  sought  to  get  them  indirectly  deter- 
mined in  his  &your  by  the  proceedings 
taken  in  the  Consular  Court  in  the  name 
and  at  the  instance  of  the  respondent ; 
that  the  respondent  has,  from  some  mo- 
tive or  another,  become  his  instrument 
and  lent  himself  to  that  course  of  action, 
and  that  the  Court  has  improperly  sanc- 
tioned it  by  the  orders  in  question." 

It  is  therefore  perfectly  clear  that  if 
there  was  sufficient  ambiguity  in  the 
terms  of  the  order  to  raise  a  question  as 
to  what  the  board  intended,  the  board 
did  intend  to  make  Mr.  La  Fontaine  per- 
sonally responsible  for  the  costs.  , 

(3)  10  Law  Bop.  Chane.  586, 


It  is  very  possible  that,  as  stated  in 
the  affidavits,  Mr.  La  Fontaine  may  be  a 
very  respectable  person,  and  that  he  may 
have  acted  bona  fide  though  under  very 
bad  advice ;  but  that  is  his  misfortune, 
and  can  form  no  ground  for  depriving 
the  applicant  of  those  costs  to  which  he 
is  entitled. 

Their  Lordships  will,  therefore,  humbly 
recommend  Her  Majesty  to  make  in  the 
usual  way  a  peremptory  order  for  the 
payment  of  these  costs,  and  they  think 
that  the  applicant  is  also  entitled  to  the 
costs  of  the  present  application. 


Solicitors — Willoiigbby  &  Cox,    for   petitioner; 
T.  Russel  Kent»  for  respondent. 


1880.     1  CHABLB8  SIMMONS  (appellant)  V. 
Nov.  26.  j   SAMUEL  MITCHELL  (respOTuien^). 

Windward  Islande — Slamder — Innuendo 
— Prefatory  Statement — Doubtful  Meaning 
— Opinion  of  Witnees — Question  for  the 
Jury, 

In  an  action  of  slander,  if  the  declaration 
contain  innuendoes,  a  plaintiff  cannot  sub- 
stitute  for  them  a  prefatory  averment  in 
the  earns  declaration  imputing  motives  to 
the  defendant. 

If  words  complained  of  have  two  mean- 
ings,  one  imputing  suspicion,  and  the  other 
guilt,  the  question  in  which  sense  the  wards 
were  used  is  for  the  jury,  and  a  witness  to 
whom  the  words  were  addressed  cannot  be 
asked  in  what  sense  he  understood  them. 

This  was  an  appeal  from  a  judgment 
of  the  Court  of  Appeal  for  the  Windward 
Islands. 

The  appellant  was  a  merchant  and  a 
Justice  of  the  peace  in  the  Island  of 
Grenada,  and  the  respondent  was  the 
clerk  of  the  Crown  in  the  island. 

The  declaration  in  the  action  charged 
that  the  respondent  had  falsely  and 
maliciously  spoken  and  published  of  the 
appellant  the  &l8e,  scanoalous,  malicious 
and  defamatory  words  following ;  that  is 
to  say :  "  People  who  go  to  the  Secretary 
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of  State  had  better  see  that  their  cha- 
racters   are    clear,    for    your    brother" 
(meaning    the    appellant;    *'  lies    here " 
(meaning  at  the  office  of  the  Colonial 
Secretary  of  the  said  island  and  clerk  of 
the  Grown)   '*  ander  sospicion  of  having 
murdered  a  man   named  Emanuel  Yan- 
crossen,  at  the  Spout,  some  years  ago  ; " 
and  also  the  words  following ;  that  is  to 
say  :  "  Have  you  not  heard  that  Charles 
Simmons  "  (meaning  the  appellant)  '*  is 
suspected  of  having  murdered  one  Yan- 
crossen,    his    brother-in-law  p      A    pro- 
clamation   offering    a    reward    for    the 
apprehension  of  the  murderer  is  now  in 
my   office,   and   there   is  only   one   link 
wanting  to  complete  the  case;'*  and  also 
the   words    following ;   that  is   to   say : 
"  Some  years  ago  Emanuel  Yancrossen 
was  murdered,  and  his  body  was  found  at 
American  Point.     Charles  Simmons  was 
the  person  suspected  of  having  committed 
the  deed.     I '   (meaning  the  respondent) 
"have   spoken    to   Orgias  and  Sheriff" 
(meaning    Pantin   Orgias    and   William 
Anthony  Musgrave  Sheriff,  her  Majesty's 
Attorney- General  for  the  said  Island  of 
Grenada)  "  about  it." 

The  respondent  pleaded  "  not  guilty," 
and  issue  was  joined. 

The  action  was  tried  before  the  Chief 
Justice  and  a  special  jury. 

At  the  trial,  the  words  alleged  in  the 
declaration  were  proved  to  have  been 
spoken  by  the  respondent  to  the  appel- 
lant's brother  and  to  Orgias,  and  to  a 
person  of  the  name  of  Beckwith,  and  it 
was  proved  that  the  respondent  was  the 
clerk  of  the  Crown  for  the  island,  and 
had  in  his  custody  the  records  of  judicial 
proceedings  and  inquests.  At  the  close 
of  the  case  for  the  plaintiff  it  was  sub- 
mitted on  the  part  of  the  defendant  that 
the  appellant  should  be  nonsuited,  and 
that  he  had  made  out  no  case,  on  the 
ground  that  the  alleged  slanders  amounted 
at  most  to  words  of  mere  suspicion. 

The  learned  Judge  having  intimated 
his  intention  to  direct  a  nonsuit  on  this 
ffround,  and  such  nonsuit  having  been 
declined  on  behalf  of  the  plaintiff,  the 
learned  Judge  directed  a  verdict  to  be 
entered  for  the  defendant. 

A  rule  nid  for  a  new  trial,  which  was 
afterwards  granted  by  the  same  learned 


Judge,  was  discharged  by  him  with  costs, 
and  on  appeal  to  the  Court  of  Appeal 
for  the  Windward  Islands  this  judgment 
was  confirmed. 

From  this  judgment  the  appeal  waa 
brought. 

Mr.  F.  M.  White  and  Mr.  McLeod,  for 
the  appellant. — The  declaration  discloses 
a  good  cause  of  action.  If  the  declara- 
tion did  not  disclose  a  cause  of  action  the 
defendant  should  have  demurred.  The 
words  proved  are  not  words  of  mere  sus- 
picion, but  impute  to  the  appellant  that 
he  has  been  guilty  of  a  crime.  If  the  words 
be  words  of  mere  suspicion,  it  is  a  question 
for  the  jury  whether  or  not  the  respon- 
dent, when  he  used  them,  intended  in 
fact  to  impute  to  the  appellant  the  actual 
commission  of  the  crime.  They  referred 
to  Lwinby  v.  Alldcuy  (1),  BoherU  v.  Cam- 
den  (2),  The  Dublin,  Wicklow  and  Wexford 
Bailwa/y  Gompwny  v.  SUUtery  (3). 

Mr.  J.  J.  Fitzgerald,  for  the  respondent. 
— The  alleged  slanders  were  words  of 
mere  suspicion,  and  do  not  convey  any 
positive  imputation  or  charge  of  any  in- 
dictable offence.  They  were  not  spoken 
in  relation  to  a  trade  or  calling.  The 
words  were  therefore  not  actionable.  It 
has  been  expressly  decided  that  words 
imputing  a  mere  suspicion  of  felony  are 
not  actionable.  He  referred  to  Tozer  v. 
Mashford  (4),  Hunt  v.  (hodlake  (5), 
Bo8coe*8  Evidence,  I2th  ed.  715,  Addison 
on  Torts,  4th  ed.  798. 

Sib  Bobe&t  P.  Collier  delivered  the 
judgment  of  their  Lordships  (6). 

In  this  case,  an  action  for  slander  was 
brought  by  Mr.  Charles  Simmons,  the  ap- 
pellant, against  Mr.  Mitchell,  the  respon- 
dent, in  the  Supreme  Court  of  Ghrenada. 
The  Chief  Justice,  who  tried  the  case, 
having  offered  the  plaintiff  a  nonsuit, 
which  he  declined,  directed  the  jury  to 
find  a  verdict  for  the  defendant.     A  rule 

(1)  1  Gr.  &  J.  801. 

(2)  9  East,  93. 

(3)  Law  Itep.  3  App.  Cas.  1155. 

(4)  20  Law  J.  Bep.  Ezch.  225 ;  1  Exch.  Rep. 
539. 

(5)  43  Law  J.  Bep.  C.P.  64. 

(6)  Sir  James  W.  Colvile;  Sir  Barnes  Pea- 
cock; Sir  Montague  £.  Smith;  and  Sir  Robert  P. 
Ck>llier. 
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baying  been  granted  to  sbew  canse  wbj 
that  Yerdict  for  the  defendant  should  not 
be  set  aside  and  a  new  trial  had,  the  Chief 
Justice  adhered  to  his  ruling  and  dis- 
charged the  rule.  Whereupon  there  was 
an  appeal  to  the  Appellate  Court  of  tbe 
Windward  Islands,  consisting  of  four 
Chief  Justices.  The  Appellate  Court  was 
equally  divided,  and  therefore  the  judg- 
ment of  the  Chief  Justice  stood  discharg- 
ing the  rule  for  a  new  trial.  These  are 
the  circumstances  under  which  this  ap- 
peal comes  before  their  Lordships. 

The  declaration  was  in  respect  of  words, 
allied  to  be  slanderous,  uttered  by  the 
defendant,  Samuel  Mitchell,  who  is  de- 
scribed as  the  clerk  of  the  Grown,  and 
having  reference  to  the  plaintifP,  who  is 
a  merchant  in  Grenada.     The  declaration 
contains  a  prefatory  statement  that  the 
defendant,  '*  being  clerk  of   the  Crown, 
and,  as  such,  having  the  control  and  cus- 
tody of  depositions  and  other  proceedings 
taken  at  the  inquisitions  of  coroners  in 
and  for  the  said  island  of  Grenada,  and 
contriving  and   intending  to  injure   the 
plaintiff,  and  to  cause  it  to  be  believed 
that  he  had  been  guilty  of  murder,  and 
to  subject  him  to  the  pains  and  penalties 
by  the  law  made  and  provided  against 
and  inflicted  upon  persons  guilty  thereof," 
used  the  words  complained  of.     The  de- 
claration contains  four  counts,  and  this 
prefatory  averment  is  applicable  to  each 
of  them.    The  words  set  out  in  the  first 
count  are  these  :  *'  People  who  go  to  the 
Secretary  of  State  had  better  see  that 
their    characters    are    clear,    for   your 
brother"    (meaning  the    plaintiff) — the 
words  being  addressed  to  the  brother  of 
the  plaintiff—-'*  lies  here  "  (meaning  the 
office  or  place  of  business  of  the  Colonial 
Secretary  of  the  said  island  and  clerk  of  the 
Grown)  "  under  suspicion  of  having  mur- 
dered a  man  named  Emanuel  Vancroesen, 
at  the  Spout,  some  years  ago  " — and  this 
is  the  innuendo — "  meaning  thereby  that 
there  was  among  the  records  of  the  said 
clerk  of  the  Crown  some  documentary 
evidence  or  charge  implicating  the  plain- 
tiff with  the  mu^er  of  the  said  Emanuel 
Vancrossen  at  the  Spout»  and  which  war- 
ranted the  defendant  in  saying  so."    The 
second  count  alleges  the  use  of  the  same 
words  with  asomewhat  different  innuendo, 


IS 


theinnuendo  being,  "meaning  therebythat 
there  was  some  evidence  in  uie  said  office 
of  the  clerk  of  the  Crown  that  the  plaintiff 
had  murdered  Vancrossen."     The  third 
count  alleges  the  speaking  of  these  words : 
"  Haven't    you "    (meaning  the   person 
with  whom  the  defendant  then  conversed) 
<*  heard  that  Charles  Simmons  "  (mean- 
ing the  plaintiff)  "  is  suspected  of  having 
murdered  one  Vancrossen,  his  brother-in- 
law  P    A  proclamation  offering  a  reward 
for  the  apprehension  of  the  murderer  is 
now  in  my  office"  (meaning  the  office  of 
the  clerk  of  the  Crown),  **and  there  is 
only  one  link  wanting  to  complete  the 
case " — and  the  innuendo  is    in    these 
terms,  **  meaning  thereby  that  there  was 
some  evidence  in  the  office  of  clerk  of  the 
Crown,  and  that  there  was  required  only 
one  link  in  the  chain  of  such  evidence  to 
put  the  plaintiff  upon  his  trial  for  the 
alleged    murder    of   the   said   Emanuel 
Vancrossen."     There  is  a  fourth  count 
alleging  the  speaking  of  these  words : 
*'  Some  years  ago  Emanuel  Vancrossen 
was  murdered,  and  his  body  was  found 
at  American  Point"  (meaning  a  place 
usually  known  as  the  Spout,  situate  on 
the  northern  'shore  of  the  lagoon  adjacent 
to  the  town  of  Saint  George,  in  Gh^nada 
aforesaid).     And  upon  being  asked  the 
question,  "  What  about  it  P  "  by  the  person 
with  whom  the  defendant  then  conversed, 
the  defendant  then  answered,  **  Charles 
Simmons   was  the  person  suspected  of 
having  committed  the  deed"  (meaning 
the  murder  of  the  said  Emanuel  Van- 
crossen).    *'  I "  (meaning  the  defendant) 
''have  spoken    to  Orgias  and  Sheriff" 
(meaning  the  doctor  and  the  Attorney- 
General  of  the  island)  "  about  it."     Such 
is  the  declaration,  to  which  the  plea  is 
"  Not  guilty  "  only. 

It  is  to  be  observed  that  the  plaintiff 
does  not  in  any  of  his  innuendoes  declare 
that  the  words  of  which  he  complains 
were  spoken  with  the  intention  of  im- 
puting to  him  a  felony ;  that  is  to  say, 
the  crime  of  murder.  The  innuendoes 
do  not  purport  to  enlarge  the  meaning 
of  the  words,  and  if  the  words  them- 
selves convey  only  suspicion  the  innu- 
endoes  do  no  more. 

It  has  been  argued,  on  behalf  of  the 
defendant,  that  since  the  C^onuoon  Xiaw 
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Procedure  Act,  s.  61,  Has  been  passed, 
tbese  innuendoes  may  be  rejected  and 
the  prefatory  averments  may  be  sub- 
Rtitnted  for  tbem  and  treated  as  the  real 
innuendoes ;  that  is  to  say,  that  the 
prefatory  words  in  the  present  case, 
**  contriving  to  cause  it  to  be  believed 
that  the  plaintiff  had  been  guilty  of 
murder,"  may  be  treated  as  explaining 
the  meaning  of  the  slanderous  words  set 
out  in  each  of  the  counts.  But  their 
Lordships  think  that,  there  being  innu- 
endoes in  the  declaration  whereby  the 
plaintiff  undertakes  to  explain  the  mean- 
ing of  the  words  spoken,  he  cannot  sub- 
stitute for  them  a  prefatory  averment 
which  does  not  profess  to  give  the  mean- 
ing of  the  words  spoken,  but  only  the 
motives  of  the  defendant. 

But  it  has  been  further  argued  that 
these  innuendoes  may  now  be  all  rejected, 
and  the  declaration  may  be  treated  as  if  it 
contained  none ;  and  that  being  so,  that 
the  words  complained  of  in  the  declara- 
tion are  capable  of  two  meanings  in  their 
fair  construction:  one,  that  the  defen- 
dant meant  that  the  plaintiff  was  sus- 
pected of  having  committed  a  felony ;  the 
other,  that  he  had  committed  the  felony, 
and  therefore  that  the  question  of  their 
true  meaning  ought  to  have  been  left 
to  the  jury.  It  has  not  been  disputed 
that  in  point  of  law  wordB  merely  con- 
veying suspicion  will  not  sustain  an 
action  for  slander. 

With  respect  to  the  first,  second  and 
fourth  counts,  their  Lordships  have  had 
no  difficulty.  The  words  in  those  counts 
convey  in  their  natural  and  ordinaiy 
sense  suspicion,  and  suspicion  only,  and, 
according  to  the  law  of  this  country, 
with  respect  to  the  policy  of  which  we 
have  nothing  to  do,  would  not  support 
an  action  of  slander.  Their  Lordships 
have  had  more  doubt  with  respect  to 
the  third  count,  wherein  it  is  said  that 
the  defendant  used  these  expressions: 
*^  Haven't  you  heard  that  Charles  Sim- 
mons is  suspected  of  having  murdered 
one  Vancrossen,  his  brother-in-law  ?  A 
proclamation  offering  a  reward  for  the 
apprehension  is  in  our  office,  and  there 
is  only  one  link  wanting  to  complete  the 
case."  It  has  been  argued  with  some 
force  that  these  words  are  capable  of 


bearing  the  meaning  that  the  plaintiff  is 
guilty  of  murder,  but  that  the  technical 
proof  against  him  is  not  wholly  com- 
plete. Undoubtedly,  if  the  words  had 
admitted  fairly  of  two  meanings,  the  one 
being  an  imputation  of  suspicion  only, 
the  other  of  guilt,  it  would  have  been 
proper  to  leave  to  the  jury  the  sense  in 
which  they  were  uttered  ;  but  their  Lord- 
ships have  come  to  the  conclusion  that, 
taken  in  their  natural  sense,  and  without 
a  forced  or  strained  construction,  they 
do  not  contain  these  two  meanings,  but 
only  one,  namely,  that  there  was  a  case 
of  strong  suspicion,  but  of  suspicion  only, 
against  the  plaintiff,  and  are  therefore  un- 
able to  say  that  the  learned  Judge  was 
wrong  in  withdrawing  the  case  fVom  the 
jury.  They  have  further  to  observe  that, 
even  if  the  learned  Judge  had  left  the 
case  to  the  jury,  a  finding  of  the  jury  that 
the  words  imputed  actual  guilt  would 
not  have  been  satisfactory,  and  their 
Lordships  would  have  deemed  it  their 
duty  to  send  the  case  back  for  a  new  trial. 
Their  Lordships  observe,  indeed,  that, 
according  to  the  judgment  of  two  of  the 
learned  Judges,  the  principal  stress  in 
the  argument  of  the  counsel  of  the  plain- 
tiff was  laid  upon  an  answer  given  by 
William  Simmons,  the  brother  of  the 
plaintiff,  to  a  question  put  to  him  in  cross- 
examination,  that  he  regarded  the  words 
as  an  imputation  of  the  crime  of  murder ; 
but  their  Lordships  are  of  opinion  that 
such  a  statement  by  a  witness  without 
any  proof  of  surrounding  circumstances 
or  conduct  leading  to  the  inference  which 
the  witness  drew  that  the  words  had 
some  meaning  different  from  their  ordi- 
nary meaning,  was  not  evidence  on  which 
the  jury  would  have  been  justified  in 
acting.  In  the  case  of  Dairies  v.  Hartley 
(7)  it  was  expressly  ruled  in  the  Court 
of  Exchequer  that  a  witness  could  not  be 
asked  with  respect  to  spoken  words  in  a 
slander  case,  '*  What  did  you  understand 
by  those  wotds  P  ** 

For  these  reasons  their  Lordships  are 
of  opinion  that  the  order  of  the  learned 
Chief  Justice  dischargpng  the  rule  for  a 
new  trial  was  right,  and  they  will  humbly 
advise  Her  Majesty  to  make  that  order 

(7)  3  Ezch.  Rep.  200;  18  Lav  J.  Bep.  Exeh.  81, 
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whioh  the  Court  of  Appeal  of  Q-renada 
oaght  to  have  made ;  that  is  to  say,  an 
order  af^rmiag  the  judgment  of  the  Chief 
Jastioe ;  hut,  oonsidenng  all  the  circum- 
stances of  the  case,  and  that  the  Court 
of  Appeal  has  given  no  cosfcs  of  the  ap- 
peal, their  Lordships  are  of  opinion  that 
in  this  case  the  appeal  should  be  dis- 
missed without  eosts. 


Solicitors  ^Stocken  &  Japp,  for  appellant ; 
Greig  &  Meikle,  for  respondent. 
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rTHE  ATTORNET-GBNBBAL  OF  6RI- 

18H0      I     ^^^^  HONDURAS  (appeUcmt)  v. 

N         20   ^       ^^^^  BBISTOWE  AST)   CHABLBS 
^^'        '    j       THOMPSON    HUNTER    {retpon* 

L    dents). 

British  Honduras — Grovm  Orant — Effect 
of  Sovereignty  of  the  Crown — Proclamation 
of  Annexation — Idmitation. 

Grants  of  land  in  a  colony  by  the  Orown 
afford  ample  evidence  that  the  Orown  has 
assumed  territorial  dominion  in  such  colony^ 
and  the  fact  that  a  form^al  proclamiation 
of  annexation  was  not  made  till  long  after 
such  grants  does  not  affect  such  evidence, 

TiUe  to  land  in  a  colony  acquired  as 
against  the  Orown  by  sixty  years'  adverse 
possession, 

A  testator  having  under  a  treaty  the 
right  or  privilege  of  occtipying  a  definite 
parcel  of  land  for  the  purpose  of  cutting 
Hmber  thereon^  by  his  will  devised  all  his 
''effects*':— 

Held,  that  such  light  or  privilege  passed 
to  his  devisees. 

This  was  an  appeal  from  a  judgment 
of  the  Supreme  Court  of  British  Hon- 
daras. 

The  proceedings  commenced  by  an  in- 
formation of  intrusion  brought  bj  the 
appellant,  as  Attorney- Gbneral,  on  behalf 
of  the  Crown,  against  the  respondents. 

By  such  information  the  appellant 
sought  to  have  the  respondent  Hunter 
amoved  from  certain  Crown  lands  in  the 
colony  of  British  Honduras,  on  which  he 


had  intruded,  and  which  had  formerly 
been  intruded  on  by,  and  to  which  the 
said  Hunter  claimed  title  by  conveyance 
from,  the  respondent  Bristowe.  The  lands 
in  question  were  described  as  part  of  the 
mahogany  and  logwood  work  of  one 
James  Grant,  and  known  as  '*  Grant's 
Work." 

The  respondents  by  their  answer  al- 
leged by  way  of  defence  that  the  Crown 
was  never  seised  of  the  land  in  question, 
because  British  Honduras  did  not  become 
a  colony  of  the  United  Kingdom  until 
1862 ;  that  at  that  time  the  Crown's  pre- 
rogative could  not  displace  or  prejudice 
the  rights  then  vested  in  original  occu- 
piers, grantees  and  those  claiming  under 
them,  and  that  the  land  in  qnestion  had 
been  located  before  the  British  Gt>vem- 
ment  was  established  in  Honduras. 

The  information  was  hoard  by  the 
Chief  Justice,  who  found  the  following 
facts  to  have  been  proved : — 

That   James   Grant,  of  "the   Bay  of 
Honduras,"  by  his  last  will  and  testa- 
ment, bearing  date  the  30th  of  January, 
1779,  inter  alia  bequeathed  to  his  negro 
slaves  as  a  class,  whom  he  thereby  manu- 
mitted and  set  free,  and  to  their  heirs 
and  assigns,  all  his  "  effects "  of  what 
kind  soever  he  might  have  in  the  Bay  of 
Honduras,   which    property    so    devised 
and  bequeathed  comprehended  an  estate 
called  "  Grant's  Work,"  situated  in  Hon- 
duras, a  portion  of  which  estate  formed 
the  subject  of  the  present  action.     That 
after  the  death  of  James  Grant  his  de- 
visees, under  the  captaincy  of  one  of  their 
number  named  Cudjoe,  entered  into  pos- 
session as  joint  tenants  of  the  property 
so  bequeathed  to  them  by  the  testator. 
That  at  that  time  this  country,  which 
had  since  been    constituted    a    British 
colony  under  the  name  of  British  Hon- 
duras, was  only  a  settlement  within  the 
dominion  of  the  King  of  Spain,  whose 
rights  of  sovereignty  were  expressly  re- 
served in  the  treaties  which  were  entered 
into  between   Great   Britain    and    that 
country  in  1783  and  1786.    That  in  1798 
the  Spanish  forces,  having  been  defeated 
by  the  settlers,  withdrew  from  Honduras, 
and  did  not  afterwards  return  or  make 
any  attempt  to  recover  their  lost  posses- 
sions ;  and  the  learned  Judge  found,  that 
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by  this  relinqaiBhinent  on  the  part  of 
Spain  of  all  exercise  or  assertion  of 
dominion  within  the  settlement  of  Hon- 
dnras,  the  qualified  rights  of  the  settlers 
as  thej  existed  nnder  the  treaties  were, 
hj  virtue  of  continaed  oocapancj  and 
long  possession,  converted  into  and  be- 
came merged  in  the  higher  and  more 
ample  title  of  estates  in  fee-simple.  That 
the  Grown  did  not  acquire  any  territorial 
right  of  sovereignty  over  the  settlement 
until  the  12th  of  May,  1862,  when  it  was 
declared  and  proclaimed  to  be  a  colony 
of  Great  Britain.  That  the  rights  of  the 
Grown  were  acquired  without  prejudice 
to  any  pre-existing  rights  of  property 
which  Her  Majesty's  subjects  had  pos- 
sessed. That  at  the  date  of  the  pro- 
clamation of  the  12th  of  May,  1862,  the 
devisees  nnder  the  will  of  the  testator 
were  in  the  lawful  possession  of  "Grant's 
Work,"  and  continued  to  be  so  until 
1870,  when  they  conveyed  a  portion  of 
the  estate  to  the  respondent  Bristowe, 
who  sold  a  portion  of  "  Grant's  Work  " 
to  the  respondent  Hunter. 

From  this  judgment  the  appeal  was 
brought. 

The  Bolioitor'OeneraL  (Sir  F.  HmcheU) 
and  Mr.  Beaumontj  for  the  appellant. — 
The  Grown  is  entitled  as  of  right  to  all 
land  in  a  British  colony  which  has  not 
been  granted  by  the  Grown.  The  land 
claimed  by  the  information  has  not  been 
so  granted.  The  respondefits  could  not 
acquire  any  right  by  adverse  possession. 

Mr.  H.  F.  Bristowe  and  Mr.  Leachy  for 
the  respondents. — The  Grown's  claim 
was  based  on  the  Grown  Lands  Ordi- 
nance, 1872,  s.  58.  That  section  does 
not  apply  to  the  land  in  question. 
There  is  evidence  of  a  grrant  of  the  land 
in  question,  prior  to  &e  year  1817,  as 
required  by  section  35  of  thiftt  Ordinance. 

Sib  Montaqub  Smith  delivered  the 
judgment  of  their  Lordships  (1)  : — 

This  appeal  arises  in  the  case  of  an 
information  of  intrusion  filed  by  the  At- 
torney-General of  the  colony  of  British 
Honduras  to  oust  the  two  defendants, 
Mr.  Hunter  and  Mr.  Bristowe,  from  a 

(1)  Sir  James  Colvile;  Sir  Montagae  Smitli; 
and  Sir  Bobert  Collier. 


tract  of  land  in  the  colony  which  has  ac- 
quired the  name  of  "Grant's  Work,"  and 
is  so  called  in  the  information.  The  in- 
formation alleged  that  the  Queen  was 
seised  of  the  land  in  right  of  her  Grown, 
and  that  the  defendant  Bristowe  had 
claimed  possession  under  a  conveyance 
made  to  him  in  1870,  and  had  subse- 
quently conveyed  the  land  to  the  defen- 
dant Hunter.  The  answer  of  the  defen- 
dants denied  the  title  of  the  Grown,  and 
also  alleged  a  title  derived  from  the  de- 
visees of  the  will  of  one  James  Grants 
which  had  passed  to  Bristowe,  and  from 
bim  to  Hunter. 

In  the  view  their  Lordships  take  of 
the  case  it  will  not  be  necessary  to  go 
into  a  wide  field  of  discussion.  It  wUl, 
however,  be  necessary  before  stating  the 
facts  relating  to  the  land  in  dispute  to 
make  a  short  reference  to  the  history  of 
the  colony. 

The  country  which  now  forms  British 
Honduras  was  one  of  the  Spanish  pos- 
sessions in  America,  and  formed  part  of 
the  province  of  Yucatan.  It  does  not 
appear  to  have  been  inhabited  by  the 
Spaniards;  but  the  English,  principally 
from  Jamaica,  resorted  to  it  for  the  pur- 
pose of  cutting  the  valuable  woods  which 
its  forests  contained.  They  began  to 
settle  in  Honduras  for  this  purpose  about 
the  year  1759,  and  it  seems  they  erected 
a  fort  there.  Soon  afterwards  war  broke 
out  between  England  and  Spain,  and  the 
treaty  of  1763,  made  on  the  conclasion  of 
it,  contained  the  following  provision  with 
respect  to  Honduras.  The  17th  section 
of  the  treaty  is  as  follows:  ''His  Bri- 
tannic Majestv  shall  cause  to  be  de- 
molished all  the  fortifications  which  hia 
subjects  shall  have  erected  in  the  Bay  of 
Honduras  and  other  places  in  the  torri- 
tory  of  Spain  in  that  part  of  the  world 
four  months  after  the  ratification  of  the 
present  treaty,  and  His  Gatholic  Majestv 
shall  not  permit  His  Britannic  Mi^esty's 
subjects  or  their  workmen  to  be  distarbed 
or  molested  under  any  pretence  whatso- 
ever in  the  said  places  in  their  ooonpatioiL 
of  catting,  loading  and  carrying  away 
logwood,  and  for  this  purpose  they  may 
build  without  hindrance  and  occnpy  with- 
out intorruption  the  honses  and  magaiineii 
which  are  neoessary  for  them,  for  their 
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£unilie6  and  for  tbeir  effects;  and  His 
Catiiolio  Majesty  assures  to  them  by  this 
article  the  fall  enjoyment  of  those  ad. 
yantages  and  powers  on  the  Spanish 
coasts  and  territories  as  above  stipulated 
immediately  after  the  ratifiGation  of  the 
present  treaty.''  In  1779  another  war 
between  England  and  Spain  arose,  and 
the  English  settlers  were  driven  from 
Honduras  and  retired  to  the  Mosquito 
coast.  At  the  conclusion  of  that  war 
these  settlers  appear  to  have  returned  to 
Honduras ;  and  the  Treaty  of  Versailles, 
of  the  3rd  of  September,  1783,  contained, 
amongst  other  things  which  it  is  not 
necessary  to  quote,  this  stipulation  with 
regard  to  the  cutting  of  logwood :  ''  Com- 
missaires  on  either  side  shall  fix  on  con- 
venient places  in  the  territory  above 
marked  out,  in  order  that  His  Britannic 
Majesty's  subjects  employed  in  the  felling 
of  logwood  may  without  interruption 
build  thereon  houses  and  roagaeines  ne- 
cessary for  themselves,  their  families  and 
effects;  and  His  Catholic  Majesty  assures 
to  them  the  enjoyment  of  all  that  is  ex- 
pressed in  this  present  article,  provided 
that  these  stipulations  shall  not  be  con- 
sidered as  derogating  in  anywise  from 
his  rights  of  sovereignty." 

The  last  treaty  between  the  two  coun- 
tries relating  to  Honduras  is  the  Treaty 
of  London  of  1786,  which  enlarged  the 
privileges  of  the  English  settlers,  the 
third  section  of  which  is  as  follows : 
"Although  no  other  advantages  have 
hitherto  been  in  question  except  that  of 
catting  wood  for  dyeing,  yet  His  Catholic 
Majesty,  as  a  greater  proof  of  his  dispo- 
sition to  oblige  the  King  of  Great  Bri- 
tain, will  grant  to  the  English  the  liberty 
of  catting  all  other  wood,  without  even 
excepting  mahogany,  as  well  as  gather, 
ing  all  the  fruits  or  produce  of  the  earth, 
purely  natural  and  uncultivated,  which 
may,  besides  being  carried  away  in  their 
nakiral  state,  become  an  object  of  utility 
or  of  commerce,  whether  for  food  or  for 
manufiustures  ;  bat  it  is  expressly  agreed 
that  this  stipulation  is  never  to  be  used 
&8  a  pretext  for  establishing  in  that 
coantiy  any  plantation  of  sugar,  coffee, 
cocoa  or  other  like  articles,  or  any  fabric  or 
manabcture  by  means  of  mills  or  other 
machines  whatsoever  (this  restrictioui 
Vol,  60,— Pbiv.  Couic . 


however,  does  not  regard  the  use  of  saw- 
mills for  cutting  or  otherwise  preparing 
the  wood)  ;  since  all  the  lands  in  question 
being  indisputably  acknowledged  to  be- 
long of  right  to  the  Grown  of  Spain,  no 
settlements  of  that  kind  or  the  population 
which  would  follow  could  be  allowed." 
This  treaty  considerably  enlarged  the 
privileges  of  the  English  settlers,  for, 
whereas  the  privilege  granted  by  the 
former  treaties  was  confined  to  the  cut" 
ting  of  logwood  only,  this  last  treaty 
conferred  upon  them  the  liberty  of  cutting 
all  woods,  not  excepting  mahogany,  and 
of  taking  all  the  natural  products  of  the 
soil. 

We  now  come  to  an  important  period, 
namely,  the  year  1798.  In  that  year, 
during  the  war  which  commenced  in 
1796,  an  attack  was  made  by  the  Spanish 
forces  on  the  English  settlers,  which  was 
repalsed,  and  the  Spaniards  withdrew 
from  the  territory.  There  appears  to  be 
no  trace  of  their  having  re-occupied  it. 
Down  to  this  time  the  sovereignty  of 
the  territory  had  undoubtedly  remained 
in  the  Crown  of  Spain;  but  no  future 
attempt  was  made  by  the  Spanish  Crown 
to  restore  its  authority,  and  its  dominion 
seems  to  have  been  tacitly  abandoned. 
The  exact  time  when  the  Spanish  Govern- 
ment can  be  said  to  have  finally  relin* 
quished  the  territory,  and  the  time  when 
the  British  Crown  assumed  territorial 
sovereignty  over  it,  are,  as  the  Solicitor- 
Oeneral,  who  argued  the  case  for  the 
Crown,  admitted,  both  undefined.  There 
certainly  seems  to  have  been  an  interval 
between  the  abandonment  of  Spanish  and 
the  assumption  of  British  sovereignty, 
though  the  length  of  that  interval  can- 
not be  determined. 

During  the  time  when  the  country  was 
unquestionably  under  Spanish  dominion, 
a  superintendent  was  appointed  by  the 
English  Crown.  Various  powers  were 
also  conferred  by  it  upon  the  English 
settlers,  and  amongst  tiiem  the  right  of 
granting  probate  of  testamentary  docu- 
ments. The  country  was  formally  de- 
clared to  be  a  British  colony,  and  formally 
annexed  to  the  British  dominions,  by  a 
proclamation  of  Her  Majesty,  dated  on 
the  12th  of  May,  1862.  The  learned 
Chief  Justice   was  of  opinion  that  the 
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Grown  had  not  acquired  or  assumed  ter- 
ritorial sovereignty  in  Honduras  until 
this  date.  Their  Lordships  cannot  con- 
cur in  this  view.  Without  going  into 
the  various  acts  previously  done  or  ex- 
ercised by  the  Crown  with  regard  to  this 
colony,  or  attempting  to  fix  the  precise 
date  when  the  territorial  sovereignty  was 
first  assumed,  it  is  sufficient  for  the  de- 
cision of  this  case  to  say  that  the  fact, 
which  is  fully  established,  that  grants  of 
lands  were  made  by  the  Crown  as  early 
as  the  year  1817,  affords  ample  evidence 
that  in  that  year  at  least  the  Crown  had 
assumed  territorial  dominion  in  Honduras. 

The  facts  which  more  immediately  re- 
late to  the  land  in  dispute  may  now  be 
referred  to.  It  seems  that  the  early 
settlers  were  governed  by  rules  passed  by 
assemblies  of  the  whole  body,  and  that 
magistrates  were  elected  to  enforce  the 
observance  of  these  rules,  and  generally 
to  administer  justice.  Amongst  those 
rules  were  regulations  for  allotting  plots 
of  land  to  the  settlers,  which  acquired  the 
name  of  "  locations."  A  compilation 
called  the  "  Burnaby  laws "  contains  a 
series  of  rules  regulating  these  locations, 
which,  amongst  other  things,  provide 
that  they  shall  be  recorded.  In  the  view 
their  Lordships  take  of  this  case  they  do 
not  think  it  necessary,  for  the  purpose  of 
their  decision,  to  enter  upon  a  discussion 
of  this  code.  "  Grant's  Work  **  no  doubt 
had  its  origin  in  what  was  called  by  the 
settlers  a  location — whether  originally 
made  in  conformity  with  Burnaby *s  code 
or  not — which  belonged  to  one  James 
Grant.  There  can  bo  no  doubt,  upon  the 
evidence  and  the  findings  of  the  Chief 
Justice,  that  Grant  had  an  allotment  of 
land  with  defined  boundaries — whether 
properly  called  a  location  or  not— on 
which  he  exercised  the  right  of  cutting 
logwood,  which  at  the  time  when  Grant 
lived  was  the  only  right  which  the  Spanish 
authorities  had  allowed.  The  fact  that 
Grant  had  a  number  of  slaves  belonging 
to  him  affords  a  strong  presumption  that 
he  had  a  location,  for  in  his  time  cutting 
timber  was  the  only  occupation  in  which 
slaves  coold  have  been  employed  in 
Honduras. 

Grant's  will  is  dated  on  the  30th  of 
January,  1779.   It  is  headed  "  Bay  Hon- 


duras,"  and  Grant  is  described  as  "  of  the 
aforesaid  Bay,  gentleman."  After  refer- 
ring to  the  iniquity  of  slavery,  and  the 
gift  of  several  legacies,  the  will  contains 
this  passage  t  **  And  as  my  negroes  have 
behaved  faithfully  to  me,  I  therefore  im- 
mediately after  my  decease  do  manumit 
and  set  everyone  of  them,  their  issne, 
offspring  and  increase,  free  from  all 
manner  of  labour  or  service  whatsoever, 
yet  subject  to  the  aforesaid  legacieSi 
which  I  think  may  be  paid  and  discharged 
in  four  years  after  my  decease;  and  in 
order  te  enable  them  to  pay  off  the  same 
I  leave  them  and  their  heirs  and  assigns 
all  my  effects,  of  what  kind  soever,  I  may 
have  in  the  Bay  Honduras,  money  in 
Great  Britain  or  elsewhere  (my  lands  and 
effects  in  Jamaica  excepted)."  It  has 
been  argued  that  the  word  '*  effects " 
would  not  carry  **  Grant's  Work,"  if  that 
were  to  be  treated  as  landed  property ; 
and  further  that,  the  testator  himself  not 
having  mentioned  the  "  Work,"  it  may 
be  presumed  that  it  was  not  intended  to 
pass  by  the  will.  Their  Lordships  think 
that  the  word  '*  effects  "  would  pass  land; 
and  that  word  is  certainly  sufficient  to 
pass  that  which  at  the  time  he  made  hia 
will  Grant  alone  had,  namely,  the  privi- 
lege- under  the  treaty  with  the  Spanish 
Government  of  cutting  logwood  on  a 
definite  piece  of  land  which,  under  some 
arrangement  with  his  brother  settlers, 
had  been  allotted  to  him.  As  to  hia  in- 
tention to  give  the  "  Work  "  to  his  slaves, 
the  whole  contente  of  the  will  leave  no 
room  for  doubt.  Then  the  will  goes  on, 
"  And  as  no  community  can  subsist  with- 
out regulations,  I  would  have  the  following 
to  be  strictly  kept."  The  will  then  con- 
tains various  regulations  for  the  govern- 
ment of  the  slaves  as  a  community,  to 
many  of  which  it  is  not  necessary  to 
refer;  but  the  following  bear  upon  the 
questions  which  arise  for  decision :  "  And 
in  order  that  no  difference  may  arise  who 
shall  command,  it  is  my  will  and  desirB 
that  Joseph,  known  by  the  name  of  Cnd- 
joe,  do  command  for  life,  with  the  assist- 
ance of  Scotland,  who  commands  after 
him,  and  upon  any  emergencies  to  take 
the  advice  of  Charles,  Billy,  Guy,  Prince, 
Devonshire  and  Cuffie,  who  are  to  have 
the  command  in  succession  on  the  lil 
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plan  with  Joseph,  and  after  their  decease, 
Dick,  Will,  Cborffe,  Daniel,  and  so  on  in 
seniority  of  those  bom  in  the  community ; 
bat  that  no  tax  or  cess  be  laid  but  by  the 
consent  of  £ftthers  of  families  and  house- 
keepers, and  that  he  or  they  so  com- 
manding shall  not  arrogate  a  power  to 
impose  on  any  person  in  the  community, 
it  being  his  or  their  business  to  see  the 
laws  and  regulations  duly  executed,  and 
to  use  means  for  the  welfare  and  pro- 
tection of  the  community."  The  testator 
evidently  intended  to  devise  to  his  slaves 
this  "  Work,"  whatever  may  have  been 
its  character  at  that  time,  to  be  enjoyed 
b^ihem  as  a  community  under  the  re- 
^ilations  which  he  laid  down  by  his  will. 
This  of  course  created  a  very  pecaliar 
state  of  things,  but  the  bequest  could 
perfectly  take  effect  as  a  bequest  to  the 
persons  who  were  his  slaves,  and  then 
formed  the  community ;  and  it  seems  to 
have  been  considered,  when  the  estate 
was  sold  to  Mr.  Bristowe  in  1870,  that  the 
beqaest  had  been  to  them  as  joint-tenants. 
Soon  after  the  date  of  this  will  the 
.  settlers,  and  amongst  them  Grant,  were 
driven  from  Honduras  by  the  Spaniards, 
and  consequently  the  possession  of  any 
"works"   they  may  have  had  was  for 
the  time  lost,  and  the  privileges  which 
they  had  hitherto  enjoyed  were  for  the 
time  put  an  end  to.     The  settlers,  how- 
ever, appear  to  have  returned  to  Hon- 
dnras  in  1783,   about  the  time  of  the 
Treaty  of  Versailles,    which    has  been 
already  referred  to.    What  took  place 
immediately  after  their  return  must  re- 
niain  in  some  obscurity,  the  time  being 
beyond  the  memory  of  any  living  persons. 
It  appears,  however,  that  Ghrant  made 
a  second  will  whilst  he  was  absent  on  the 
Mosquito  coast,  and    a  question    arose 
wheflier  that  will,  or  the  prior  will  of 
1^79,  should  be  treated  as  his  true  will 
and  testament.    The  matter  was  deter. 
^0^^  in  1794  by  the  magistrates  of  the 
settlement  in  favour  of  the  first  will,  that 
^^  1779,  and  their  decision  is  recorded  in 
one  of  the  documents  which  have  been 
given  in  evidence  in  this  case.  It  appears 
to  haTe  been  decided  on  the  petition  of 
Ondjoe,  the  man  named  in  the  will  as  the 
first  roler,  and  of  Scotland,  who  was  to 
oomniand  after  him.     The  minute  or 


record  states  as  follows:  '^Bead  the 
petition  of  Gudjoe  and  Scotland,  two 
negro  men,  on  behalf  of  themselves,  their 
families  and  all  the  negro  and  other 
families  of  colour  of  the  late  James 
Orant,  deceased ;  the  renunciation  of 
James  Bartlet,  Esq.," — one  of  the  execu- 
tors ;  "  the  answer  given  to  the  said 
petition  by  the  magistrates,  at  November 
Quarterly  Court,  1793;  the  will  and 
testament  of  the  said  James  Grant,  made 
the  30th  of  January,  1779,  proved  by 
Thomas  Potts,  Esq.,  in  which  probate,  it 
having  been  observed  that  the  word 
*  seen  *  was  omitted,  it  was  interlined, 
and  Mr.  Potts  again  sworn  to  the  same ; 
likewise  the  will  and  testament  of  the 
said  James  Grant,  made  the  0th  of  Sep- 
tember, 1783,  and  the  affidavit  of  James 
Blinshall,  when  the  affidavits  of  Thomas 
Potts,  James  Bartlet,  Esqs.,  Gerald  Fitz- 
gibbon  and  William  Mucklehany  were 
severally  taken :  it  was  then  resolved 
unanimously.  That,  from  the  before- 
mentioned  affidavits,  and  the  will  made 
the  30th  Janutoy,  1779,  being  sufficiently 
proved,  the  said  will  be  considered  as 
the  real  last  and  true  will  and  testa- 
ment of  James  Grant,  deceased,  and  that 
every  part  thereof,  so  far  as  the  situation 
of  this  settlement  will  admit  of,  be  put 
in  force ;  for  which  purpose  the  magis- 
trates  appoint  Richard  Hoare  and  Thomas 
Potts,  Esq.,  as  trustees  for  the  same 
estate  (James  Bartlet,  Esq.,  one  of  the 
executors  named  in  the  said  will,  having 
in  public  Court  renounced  his  right  as 
executor  aforesaid,  and  disclaimed  all 
right  to  act  therein  either  as  an  executor 
or  as  a  trustee,  and  the  other  executor 
named  in  the  said  will  being  dead).  The 
said  trustees  to  have  full  power  and 
authority  to  examine  into  the  situation 
of  the  said  estate,  to  call  all  and  every 
person  concerned  to  an  account  for  their 
intromissions  with  the  estate,  and  to 
inspect  into  the  situation  of  the  negroes, 
ana  in  every  respect  to  act  in  such  man- 
ner as  may  appear  best  for  the  general 
good  of  the  said  estate."  What  was  "  the 
estate "  referred  to  P  It  seems  to  their 
Lordships  that  it  could  have  been  no  other 
than  the  only  immovable  property  the 
testator  had,  or  could  at  that  time  have 
had,  in    Honduras,    namely,    *' Grant's 


so 


fBIVY  OOXmCIL  QABBS. 


[N.S. 


Attorney-General  of  British  Honduras  v.  Bristowe, 


Work."  That  was  the  property  apon 
which  the  slayes  had  been  employed,  and 
which,  as  devisees,  they,  according  to  the 
evidence,  subsequently  in  fact  occupied. 

As  far  back  as  living  memory  can  be 
carried,  there  is  evidence  that  some  of 
those  forming  the  group  of  devisees  oc- 
cupied "  Glrant*8  Work,"  and  there  is  no 
evidence  whatever  that  any  other  person 
eujoyed  or  occupied  or  in  any  way  inter- 
fered with  the  land.  At  the  time  when 
the  decision  was  given  in  1794  the  only 
right  which  the  manumitted  slaves,  the 
devisees,  could  have  exercised  with  any 
show  of  title  was  the  right  to  out  wood 
and  to  take  the  natural  products  of  the 
soil ;  but  after  the  final  retreat  of  the 
Spaniards  in  1798  the  strong  presump- 
tion is,  that  the  devisees  who  were  then 
actually  upon  the  land  would  proceed  to 
occupy  and  cultivate  it,  and  to  treat  it, 
for  all  purposes,  as  their  own.  After  the 
retirement  of  the  Spaniards  there  would 
be  no  one  to  interfere  with  them,  for  the 
British  Grown  had  not  at  that  time  as- 
sumed territorial  sovereignty.  The  strong 
probability,  therefore,  is,  that  those  who 
were  placed  in  the  advantageous  position 
of  holding,  as  "a  location,"  a  definite 
piece  of  land,  would  not  confine  them- 
selves to  the  limited  privilege  allowed  by 
the  Spaniards,  and  would  enter  upon  full 
possession  and  enjoyment  of  the  land. 
The  evidence  appears  to  be  in  accordance 
with  the  obvious  probability.  It  goes 
back  nearly  to  the  time  when  the  will 
was  established  in  1^94,  and  to  the  time 
when  the  Spaniards  lefb  in  1798.  The 
Chief  Justice,  who  tried  the  cause,  by 
the  consent  of  the  parties,  was  to  act  as  a 
juiy  and  decide  the  questions  of  fact  as 
well  as  of  law  which  arose  in  the  case. 
His  note  is  that  the  evidence  of  the  old 
witnesses  was  uo  clear  and  trustworthy 
that  the  parties  left  the  questions  of  fact 
to  him.  The  inferences  which  tiie  learned 
Judge  drew  from  the  evidence  will  be 
referred  to  afterwards ;  but  it  will  be 
well  to  advert,  though  shortly,  to  some 
of  the  witnesses.  A  witness  whose 
testimony  is  entitled  to  great  weight, 
Clashmore  Lawless,  an  old  mahogany 
cutter,  who  said  that  he  was  upwards  of 
ninety  years  Old,  states  :  "  I  remember 
old  Cud]oe  "—-the  first  ruler  mentioned  in 


the  will ;  *'  he  is  dead  long  ago.  He  was 
the  first  ruler  on  *  Grant's  Work'  and 
lived  at  the  Bluff."  It  has  been  objected 
at  the  bar  that  there  is  not  sufficient 
evidence  that  this  '*  Bluff"  was  part  of 
"  Grant's  Work " ;  but  their  Lordships 
cannot  give  effect  to  this  objection.  The 
limits  of  the  **  Work "  are  described  in 
the  information.  The  trial  was  con- 
ducted upon  the  assumption  that  it  was 
a  definite  piece  of  land  which  both  parties 
understood,  and  upon  the  boundaries  of 
which  there  was  no  dispute.  There  id 
not  a  word  in  the  evidence  to  show  that 
there  was  any  dispute  as  to  boundaries, 
and  it  cannot  be  supposed  that  the 
learned  Judge  would  have  taken  down 
evidence  with  regard  to  the  *'  BlufE,"  if 
it  had  not  been  within  what  was  under- 
stood to  be  "Grant's  Work."  The 
witness  says,  "  I  saw  tiie  wood  piled  up 
there.  I  knew  Scotland  Grant  too,  and 
Samuel  Grant,  and  I  knew  Mary  Grant 
also.  They  are  all  dead.  I  know  Grant's 
Greek  and  Nancy  Peny  Greek."  Then 
he  says  he  was  fifteen  years  old  when  the 
battle  of  St.  George's  Eaye  (1798)  was 
fought,  **  which  I  remember.  I  know 
that  old  James  Grant  was  the  '  master,' 
but  I  did  not  know  him  personally." 
This  witness  was  of  an  age  which  would 
enable  him  to  know  what  he  states,  that 
the  first  ruler  of  "  Grant's  Work  "  lived 
at  the  Bluff.  Thus  a  possession  under 
the  will  of  James  Grant  is  proved  at  a 
very  early  date,  and  soon  after  the  deci- 
sion establishing  it.  Then  a  number  of 
old  witnesses  are  called,  most  of  them  on 
the  part  of  the  Grown,  whose  evidence 
is  to  the  effect  that  the  devisees  and 
their  descendants  and  families  ezeroised 
various  acts  of  ownership  upon  the  land, 
not  confined  to  the  cutting  of  wood: 
there  was  a  large  quarry,  the  stones  of 
which  were  quarried  by  them  or  by 
persons  who  had  their  authority  to  take 
them,  and  they  received  money  for  the 
permission  granted.  There  seems  to  be 
no  doubt  tlukt  these  persons  were  occupy- 
ing and  enjoying  this  land  and  treating 
themselves  as  the  owners  of  it,  and 
certainly  without  anyone  interfering  with 
them.  Their  occupation  appears  to  have 
continued  down  to  1870,  when  the  con* 
veyanoe   was    made   to  the   defendant 
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Bristowe.  The  grantors  in  this  oon- 
yejanoe  were  Mary  Collins,  whose  maiden 
name  was  Grrant,  a  woman  nearly  a 
hundred  years  old,  who  is  stated  to  be 
the  last  snrviyor  of  the  original  devisees 
under  Ghrant's  wiU,  and  some  descendants 
of  the  other  devisees. 

Then  there  is  the  important  evidence 
of  the  Crown  surveyor,  Mr.  Faber,  who 
in  1862  went  over  a  great  part  of  the 
colony  and  made  a  map.  He  says,  "  I 
am  the  late  Grown  surveyor.  I  produce 
this  copy  of  a  map.  It  is  a  traced  copy 
of  my  own  original  map  made  in  1862 
delineating  all  the  private  property  in 
the  colony.  The  property  of  private  in- 
dividuals is  uncoloured.  The  property 
of  the  Crown  is  green.  The  property  of 
Messrs.  Toledo  &  Co.  is  blue ;  and  the 
property  of  the  Belize  Estate  and  Pro- 
duce Company  is  red."  Then  there  is 
this  note  of  the  Judge:  "The  map  is 
put  in  and  marked  C  (the  witness,  being 
called  upon,  points  out  ^  Grant's  Work  ' 
on  his  map,  which  'Grant's  Work'  is 
uncoloured,  as  bein^  the  property  of  a 
private  individual  and  not  the  property  of 
the  Crown)."  That  is  a  significant  &ct. 
It  is  not  at  all  conclusive  against  the 
title  of  the  Crown,  but  it  distinctly  shows 
that  at  that  time  the  land  was  occupied 
by  persons  who  claimed  to  hold  it  as 
private  property.  The  explanation  given 
by  the  surveyor  upon  his  further  exa- 
mination was,  *^  1  made  enquiries  and 
found  that  it  all  hinged  upon  old  Grant's 
wilL"  It  is  plain  from  that  evidence 
that  the  claim  made  by  the  persons  who 
were  then  occupying  was  a  claim  to  hold 
under  Grant's  will  :  "  I  knew  the  upper 
boundary,  but  not  the  extent.  I  left  it 
uncoloured  because  it  was  not  decided." 
The  Crown  apparently  had  not  decided 
at  that  time  to  treat  **  Grant's  Work  "  as 
Crown  land,  and  so  he  left  it  uncoloured 
in  the  same  way  as  he  left  all  land  occu- 
pied by  private  persons.  Therefore  the 
evidence  of  the  surveyor,  though  not 
affecting  the  Crown  as  regards  the  title, 
which  is  not  within  his  province,  is  dis- 
tinct, as  has  been  already  observed,  to 
show  that  the  occupation  was  then  held 
by  persons  claiming  to  hold  as  private 
owners.  These  persons  claimed  title 
under    Grant's  will^  on  which,  as   he 


says,  he  understood  the  whole  question 
turned. 

It  is  to  be  observed  that  there  is  no 
opposing  evidence.  There  is  not  the 
slightest  trace  of  any  persons  other  than 
those  claiming  under  Grant's  vrill  exer- 
cising  any  act  of  ownership  over  this 
properiy,  or  of  the  Crown  making  any 
claim  to  it. 

Their  Lordships,  even  if  they  had  not 
come  to  the  same  conclusion,  would  have 
been  extremely  reluctant  to  differ  from 
the  view  which  the  learned  Judge,  decid- 
ing as  a  jury,  has  taken  of  the  evidence. 
His  second  finding  is,  "  That  after  the 
death  of  the  said  «iames  Grant,  his  devi- 
sees, under  the  captaincy  of  one  of  their 
number  named  Cudjoe,  entered  into  pos- 
session as  joint  tenants  of  the  property 
so  bequeathed  to  them  by  the  testator." 
His  further  finding — the  fifth — is,  "  That 
by  the  relinquishment  on  the  part  of 
Spain  of  all  exercise  or  assertion  of 
dominion  within  the  settlement  of  Hon- 
duras, the  qualified  rights  of  the  settlers, 
as  they  existed  under  the  treaties  above 
mentioned,  were,  by  virtue  of  continued 
occupancy  and  long  industrial  possession, 
converted  into  and  became  merged  in  the 
higher  and  more  ample  title  of  estates  in 
fee-simple;  and  as  such  they  were  re- 
garded and  dealt  with  by  the  inhabitants 
in  public  meeting  assembled."  It  may 
be  that  it  is  not  technically  accurate  to 
say  that  the  qualified  rights  were  merged 
in  the  higher  and  more  ample  title  of 
estates  in  fee-simple ;  but  the  expression 
clearly  indicates  the  view  of  the  Chief 
Justice  that  the  devisees  had  acquired 
the  absolute  ownership  of  the  land,  and 
gives  force  to  his  finding  as  to  the  pos- 
session, and  long-continued  occupancy,  of 
these  persons. 

Assuming,  then,  the  conclusion  of  fi&ct 
to  be  established,  as  their  Lordships  think 
it  is,  that,  in  the  interval  which  elapsed 
between  the  retirement  of  the  Spaniards 
in  1798  and  the  assumption  of  territorial 
sovereignty  by  the  British  Crown,  full 
possession  of  the  land  had  been  taken  by 
the  devisees,  and  that  such  possession 
had  been  continued  by  them  and  their 
assigpiees  down  to  the  date  of  the  filing 
of  the  information,  it  becomes  unneces- 
sary to  determine  the  question  whether 
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the  devisees,  at  the  time  the  British 
Crown  annexed  the  territorj,  had  ao- 
qnired  a  title  to  the  land  by  first  oc- 
cupancy or  otherwise,  which  the  Crown 
was  bound  to  recognise.  Their  Lord- 
ships are  by  no  means  prepared  to  say 
that  such  a  title  has  not  been  shown,  but 
they  think  it  unnecessary  so  to  decide, 
because  the  facts  as  proved  and  found 
establish  adverse  possession  against  the 
Crown  for  aperiod  exceeding  sixty  years — 
namely,  a  possession  commencing  before 
1817,  in  or  before  which  period  the  Crown 
had  certainly  assumed  territorial  sove- 
reignty in  Honduras — and  continued  with- 
out disturbance  or  efiecfcual  claim  by  the 
Crown  down  to  the  period  of  the  filing 
of  the  information. 

The  ground  on  which  their  Lordships' 
decision  has  been  placed  renders  it  im- 
material to  consider  the  efPect  of  the 
ordinances  of  the  14  Yiot.  c.  22  and  22 
Vict.  c.  19,  aud  the  Crown  Lands  Ordi- 
nance of  1872;  though  they  are  by  no 
means  satisfied  that  a  location,  such  as  is 
meant  by  the  85th  section  of  the  Ordi- 
nance of  1872,  might  not  be  presumed, 
which  would  entitle  the  respondents  to 
the  benefit  of  that  remedial  law. 

On  the  whole  case  their  Lordships  are 
of  opinion  that  this  appeal  fails,  and  they 
must  humbly  advise  Her  Majesty  io 
affirm  the  judgment  of  the  Supreme 
Court  of  Honduras  and  to  dismiss  the 
appeal  with  costs. 


Solicitors — ^Bitcham  &  Go.,  for  appellant ;  Parker 
&  Co.,  for  respondents. 


1880       f'^OB^    OLABE    (appellant)    v, 

Nov    2*5     1        BI-PHINSTONB     AND    ANOTHER 

L     (respcndenU), 

Ceylon— Ordinance  No.  22,  1871  — 
Adverse  Possession — Proof  of  Overt  Acts. 

By  on  Ordinance  of  Ceylon  (No.  22, 
1871)  it  is  provided  that  proof  of  the  tm- 
disturbed  ctnd  uninterrupted  possession  hy 
a  defendant  in  a/ny  action  of  lands  hy  a 
tUle  adverse  to  thepladntiff  in  such  action^ 


for  ten  years  previous  to  the  hrtnging  of 
such  action^  shall  entitle  the  defendami  to 
a  decree  in  his  favour : — Held,  ^u»t  such 
possession  must  he  an  actual  physical  poe-. 
session  proved  hy  overt  acts  done  on  the 
lands  in  dispute. 

This  was  an  appeal  from  a  judgment 
of  the  Supreme  Court  of  the  Island  of 
Ceylon. 

The  appellant  on  the  10th  of  January, 
1876,  commenced  an  action  in  the  dis- 
trict Conrt  of  Kandy  against  the  re- 
spondents for  a  trespass  on  land  known 
as  Hunngalla  and  Wattaffoda. 

The  respondents  by  their  answer  ad- 
mitted that  the  plaontiff  was  entitled 
to  the  estates  known  aa  Hunugalla  and 
Wattagoda,  but  denied  that  the  piece  of 
land  in  dispute  formed  part  of  the  said 
estates,  and  alleged  that  the  piece  of  land 
in  dispute  formed  part  of  an  estate  to  which 
th^  were  entitled,  known  as  Holvrood; 
and  further  alleged  that  they  ana  their 
predecessors  in  title  had  been  in  pos- 
session of  the  piece  of  land  in  question 
for  ten  years  and  upwards,  and  on  this 
ground  claimed  the  benefit  of  a  title  by 
prescription  under  the  Ordinance  No.  22, 
of  1871,  clause  33. 

The  appellant  filed  areplication  whereby 
he  admitted  that  the  respondents  were  in 
possession  of  the  estate  known  as  Holy- 
rood,  but  denied  that  the  piece  of  land  in 
dispute  was  part  of  the  said  estate,  and 
further  pleaded  that  he  and  his  pre- 
decessors in  title  had  been  in  possession  • 
of  the  said  piece  of  land  for  ten  years  and 
upwards. 

"  By  the  Ordinance  No.  22,  of  1871, 
clause  33:  Proof  of  the  undisturbed  pos- 
session by  a  defendant  in  any  action,  or  by 
those  under  whom  he  claims,  of  lands  or 
immovable  property  by  a  title  adverse  to, 
or  independent  of,  that  of  the  claimant  or 
plaintiff  in  such  action — that  is  to  say,  a 
possession  unaccompanied  by  payment  of 
rent  or  produce,  or  performance  of  service 
or  duty,  or  by  any  act  by  the  possessor 
from  which  an  acknowledgment  of  a 
ri^ht  existing  in  another  person  would 
fairly  and  naturally  be  infeired— for  ten 
years  previous  to  the  bringing  of  such 
action — shall  entitle  the  defendant  to  a 
decree  in  his  favour  with  costs.    And  in 
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like  maxiner  when  anj  plaintiff  shall 
bring  his  action,  or  any  third  party  shall 
intetVene  in  any  action  for  the  purpose 
of  being  qnieted  in  his  possession  of 
lands  or  other  immovable  property,  or 
to  prevent  encroachment  or  usurpation 
iheieo^  or  to  establish  his  claim  in  any 
other  manner  to  such  land  or  other  pro- 
perty, proof  of  such  undisturbed  and 
uninterrupted  possession  as  hereinbefore 
explained  by  such  plaintiff  or  inter- 
venient,  or  by  those  under  whom  he 
claims,  shall  entitle  such  plaintiff  or 
intervenient  to  a  decree  in  his  favour 
with  costs:  Provided  that  the  said  period 
of  ten  years  shall  only  begin  to  run 
against  parties  claiming  estates  in  re- 
mainder or  reversion  from  the  time  when 
the  parties  so  claiming  acquired  a  right 
of  pceseasion  to  the  property  in  dispute." 

The  case  was  heard  before  the  district 
Judge  of  Kandy  in  Jun^  1876. 

The  facts  are  stated  in  the  judgment 
of  their  Lordships. 

The  learned  tfudge  g^ve  judgment  that 
the  piece  of  land  in  dispute  was  included 
in  the  grant  to  the  appellant's  pre- 
decessors in  title  and  not  in  the  grant 
te  the  respondents'  predecessors  in  title  ; 
and  as  to  the  plea  of  prescription,  the 
learned  Judge  said,  "  The  land  remained 
in  forest  of  which  no  use  was  made ;  no 
acts  of  possession  were  ever  exercised. 
I  am  unable  to  sustain  the  plea  of  pre- 
scription." 

The  respondents  appealed  from  this 
decree  to  the  Supreme  Court. 

The  appeal  was  heard,  and  on  the 
7th  of  June,  1877,  judgment  was  given 
by  the  Supreme  Court  affirming  the  de- 
cree of  the  district  Court  on  the  first 
point,  but  on  the  plea  of  prescription 
judgment  was  given  for  the  respondents. 

from  this  judgment  the  appeal  was 
brought. 

Mr.  F,  M.  White  and  Mr.  Jeune,  for  the 
appellant. — The  respondents '  have  not 
exercised  any  user  or  act  of  possession  in 
or  on  the  piece  of  land  sufficient  in  flEMst 
or  in  law  to  g^ve  them  a  title  by  pre- 
Bcaription  ;  nor  was  there  any  possession  by 
the  respondents  by  a  title  adverse  to  the 
appellant  within  the  meaning  of  the 
Ceylon  Ordinance. 
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Mr.  Arthur  Oharles  9Jid  Mr.  F.  Tetnplerf 
for  the  respondents. — The  respondents 
have  acquired  a  prescriptive  title  to  the 
land  in  question  by  virtue  of  the  Ordi- 
nance No.  22,  of  1871.  The  boundaries  of 
the  respective  estates  were  defiaed  by  a 
competent  authority.  Acts  of  ownership 
on  part  of  the  land  are  sufficient  evidence 
of  possession  of  the  whole.  They  referred 
to  Jones  v.  WiUiatns  (1). 

Sib  Montaqub  Smith  delivered  the 
judgment  of  their  Lordships  (2)  : — 

The  appellant,  who  was  the  plaintiff  in 
the  action,  and  the  respondents,  the  de- 
fendants, are  the  owners  of  conterminous 
estates,  and  the  dispute  between  them 
relates  to  a  piece  of  land,  containing 
about  fifty- four  acres,  lying  between 
their  two  estates.  The  plaintiff's  estate 
may  be  called  Wattagoda  and  the  defen- 
dante'  Holyrood,  the  names  which  were 
used  in  the  proceedings  below.  Both 
owners  derived  title  under  grante  from 
the  Crown  made  in  the  year  1842.  Wat- 
tagoda was  granted  to  two  persons, 
Wilson  and  j^tohie,  who  in  1844  con- 
veyed to  Johnstone,  and  in  1873  John- 
stone conv^ed  to  the  plaintiff.  The 
grant  of  Holyrood  was  made  by  the 
Crown,  on  the  same  day,  to  Mackenzie, 
who  in  1869  conveyed  to  Thomson ;  and 
Thomson,  by  two  conveyances,  in  1870 
and  1873,  conveyed  to  the  defendants. 

The  action  was  in  trespass.  The  de- 
fendants, besides  denying  that  the  piece 
of  land  in  dispute  formed  part  of  the 
plaintiff's  estate,  and  asserting  that  it 
formed  part  of  their  own,  set  up  the  de- 
fence that  they  were  entitled  to  hold  the 
land  under  the  provisions  of  the  Ceylon 
Ordinance  22,  of  1871,  by  reason  of  an 
undisturbed  possession  of  ten  years. 

The  first  of  these  questions,  that  of  the 
title  to  the  piece  of  land  in  dispute,  arose 
in  consequence  of  a  latent  ambiguity  in 
tbe  description  of  the  boundaries  of  the 
estates  contained  in  the  grants  firom  the 
Crown.  One  of  the  boundaries  was  a 
stream  called  the  Welle  Ella ;  and  upon 
applying  that  description  to  the  ground, 
and  to    the  streams,  as  they  actually 

(1)2  Mee.  &  W.  326 ;  6  Law  J.  Rep.  Excb.  107. 
(2)  Sir  James  Colvile ;  Sir  Barnes  feaoock;  Sir 
Montagae  Smith ;  and  Sir  Bobert  Collier. 
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existed,  a  qaestion  arose,  which  of  two 
streams  was  the  Welle  Ella  mentioned 
in  the  grants,  the  piece  of  land  in  dis- 
pute lying  between  those  two  streams. 
The  bonndaiy  mentioned  in  the  grant  of 
Wattagoda  is  in  these  terms :  **  On  the 
cast" — that  is,  bounded  on  the  east — 
**  by  land  applied  for  by  Mr.  Ritchie,  and 
WeUe  Ella.'^  In  the  grant  of  Holy  rood 
the  western  boundary  is  thus  given : 
"  On  the  west  by  the  same  " — tbat  is,  the 
property  of  Messrs.  Gibb,  Clarke  &  Co. — 
"  and  Welle  Ella."  Plans  are  attached 
to  both  grants,  and  referred  to  as  giving 
the  true  delineation  of  the  estates  granted. 
The  lands  embraced  in  both  grants  were 
forest  and  jungle  lands.  At  the  time  the 
dispute  arose  both  the  plaintiff  and  the 
defendants  had  cleared  portions  of  their 
lands  and  cultivated  them  for  coffee,  but 
neither  had  touched  the  disputed  piece  of 
ground,  which  remained  in  its  original 
state  of  forest  or  jungle. 

The  action  was  tried  before  the  district 
Judge.  Evidence  was  given  on  the  part 
of  the  plaintiff,  by  surveyors  and  others, 
to  show  that  the  stream  which  was 
marked  for  convenience  on  the  map 
X  A  B  was  the  Welle  Ella  stream  indi- 
cated in  the  grants.  On  the  other  side  it 
was  contended  that  the  stream  which 
was  marked  X  Y  Z  was  the  true  boun- 
dary; but  no  surveyors  were  examined  by 
the  defendant  on  that  point.  The  defen- 
dants also  contended  that  the  evidence 
showed  that  they  had  had  undisturbed 
possession  for  ten  years.  The  district 
Judge  found  in  favour  of  the  plaintiff  on 
both  issues,  namely,  that  the  true  boun- 
dary was  the  stream  marked  X  A  B, 
and  that  the  defendants  had  not  had  pos- 
session for  ten  years  within  the  meaning 
of  the  Ordinance.  Upon  an  appeal,  the 
Supreme  Court  held  that  the  district 
Judge  was  right  in  his  finding^,  and 
affirmed  his  judgment  in  &voar  of  the 
plaintiff. 

The  judgpnent  of  affirmance  was  given 
by  the  two  puisne  Judges  of  the  Supreme 
Cfourt,  either  in  the  alienee  of  the  Chief 
Justice  or  during  the  vacancy  of  the 
office;  afterwards,  when  Chief  Justice 
Phear  was  present,  an  application  was 
made  for  a  review  of  this  judgment.  A 
review  being  granted^  and  the  case  re- 


heard, the  Court,  whilst  adbering  to  the 
former  judgment  of  the  two  Judges  upon 
the  question  of  the  real  boundary,  was  of 
opinion  that  the  defendants  had  been  for 
ten  years  in  undisturbed  possession  of 
the  disputed  land,  and  were  therefore  en- 
titled to  the  benefit  of  the  Ordinance  of 
1871,  and  on  that  point  reversed  its  for- 
mer decision  and  the  judgment  of  the 
district  Judge,  and  dismissed  the  plain- 
tiff's action. 

Upon  the  first  question,  that  of  the 
true  boundary,  their  Lordships  entirely 
agree  in  the  concurrent  judgments  which 
have  been  given.  It  is  not  their  usual 
practice  to  entertain  the  discussion  of  a 
mere  question  of  fact  which  has  been  de- 
cided by  the  concurrent  judgments  of 
two  Courts  below;  but  in  the  present 
case,  as  the  question  of  £M^t  involved  the 
consideration  of  the  description  in  the 
grants,  their  Lordships  have  heard  the 
argument  upon  it.  Having  done  so,  they 
see  no  reason  whatever  to  dissent  from 
the  view  which  the  Courts  below  have 
taken,  and  which  the  evidence  seems  en- 
tirely to  support. 

The  plaintiff  having  thus  established 
that  nnder  the  g^nt  from  the  Crown  in 
1842  the  true  boundary  of  the  estate 
granted  to  Wilson  and  Ritchie  was  the 
stream  marked  X  A  B,  and  consequently 
his  title  to  the  land  in  dispute,  it  lies  on 
the  defendants  to  prove  that  they  had 
held  undisturbed  possession  of  the  land 
for  ten  years  before  the  action,  so  that 
under  the  Ordinance  their  possession 
could  not  be  disturbed  by  the  plaintiff. 
Upon  that  poiiit  the  Court  in  review  has 
decided  in  their  favour,  and  the  only  ques- 
tion that  was  fairly  open  to  argument  in 
the  case  is,  whether  the  Court  is  right  in 
coming  to  that  decision. 

There  are  two  Ordinances,  one  No.  8, 
of  1834,  and  the  other  Ko.  22,  of  1871.  It 
is  indifferent  which  is  taken,  for  they  are 
in  the  same  terms.  [His  Lordship  read 
the  Ordinance  No.  22,  of  1871.] 

The  g^unds  of  the  judgment  of  the 
learned  Chief  Justice,  which  were  sub- 
staqtially  acquiesced  in  by  the  other  two 
Judges — though  it  is  rather  difficult  to 
formulate  them,  inasmuch  as  the  Chief 
Justice  mixed  them  tog^her,  rather  than 
relied  on  them  separately — appear  to  bo 
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these:  first,  that  a  boundary  had  been 
agreed  upon  or  established  between  the 
parties,  and  that  the  establishment  of 
that  boundary  '*  must  be  regarded  as  an 
overt  act  of  exclusion."  The  boundary 
which  he  assumes  to  have  been  established 
is  the  boundary  which  the  defendants 
contend  for.  Then,  that  the  boundary 
being  established,  the  piece  of  land  in 
dispute  became  a  part  of  the  entire  area 
of  the  defendants'  estate,  so  that  acts 
done  on  any  part  of  that  area  would  be 
evidence  of  the  possession  of  the  whole 
of  it.  There  is  another  ground  indicated 
in  the  judgpment  of  the  Chief  Justice, 
namely,  that  the  plaintiff  was  estopped 
by  his  own  conduct  from  now  setting  up 
ihe  real  boundary.  The  conclusion  of 
the  judgment  of  the  Chief  Justice  is  based 
upon  the  Ordinance,  but  there  is  no 
doubt  an  indication  in  his  observations 
that  he  conceived  that  some  estoppel 
existed  in  the  case  by  which  the  plaintiff 
was  bound ;  and  that  point  has  been  for- 
mally argued  at  their  Lordships'  bar  by 
the  respondents'  counsel. 

It  is  well  to  see,  first,  how  the  learned 
Chief  Justice  himself  puts  the  case,  and 
then  how  far  the  evidence  bears  out  the 
assumptions  on  which  his  judgment  is 
based.  He  says,  "Unfortunately,  it  is 
not  made  quite  clear  by  the  evidence  at 
whose  instance  it  was  that  these  gentle. 
men  went" — ^that  is,  the  surveyors — 
"  but  it  seems  certain  that  their  results 
were  made  known  to  the  owners  for  the 
time  being  of  the  two  estates,  and  ac- 
cepted by  them  as  trustworthy,  and  as 
decisive  of  their  mutual  boundary  rela- 
tions. The  conduct  of  the  owners  towards 
each  other  in  view  of  these  surveys  seems 
to  have  amounted  to  an  assertion  by  the 
one  party  of  right  of  ownership  and  ex- 
closiTe  possession  up  to  the  line  so  ascer- 
tained, and  an  acquiescence  by  the  other 
party  in  that  right.  And  the  establish. 
ment  of  a  proprietary  boundary  line  as 
against  a  conterminous  owner,  whether 
it  be  by  metes  and  bounds  or  not,  must 
be  regarded  as  an  overt  act  of  exclusion." 
Assuming  that  under  some  circumstances 
the  establishment  of  a  proprietary  boun- 
dary  line  might  have  that  effect,  their 
Lordships  think  that  in  the  present  case 
the  ooDolusions  to  which  the  Chief  Jus- 
Voi.  60.— Pjuy.  Covk. 
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tice  has  come  are  not  supported  by  the 
evidence.  They  think  the  evidence  fails 
to  prove  the  establishment  of  a  boundary 
line  in  the  sense  of  an  agreement^  or  of 
an  estoppel  binding  on  the  parties.  The 
Chief  Justice  relies  upon  a  transaction 
which  appears  upon  the  evidence,  namely, 
that  Mr.  Hood  pointed  out  to  Captain 
Oldfield  the  boundary  X  Y  Z  as  the  true 
boundary.  The  evidence  of  what  took 
place  is  extremely  scanty,  and  fails  to 
sustain  that  which  the  learned  Chief 
Justice  builds  upon  it.  Captain  Oldfield 
says  that  he  went  to  the  land  in  1862 
with  Mr.  Hood,  who  pointed  out  the 
stream  X  Y  Z  as  the  boundary,  and  he 
says  he  was  asked  by  Mr.  (Hbson  Thom- 
son to  get  the  boundary  defined.  Now 
if  the  year  is  correctly  stated,  Mr.  Qibson 
Thomson  had  at  that  time  apparently 
nothing  to  do  with  the  estate,  for  he 
did  not  become  assignee  until  the  year 
1869.  All  that  appears  about  Mr.  Hood 
is  the  statement  oi  the  defendant  that  he 
had  been  for  fifteen  years  superintendent 
of  Wattagoda.  What  is  the  meaning  of 
superintendent,  or  whether  Hood  was 
anything  more  than  farm  bailiff,  does  not 
appear.  It  does  not  appear  that  the 
deeds  were  looked  at,  nor  that  Hood  had 
authority  to  make  any  admission  at  all 
on  the  subject.  If  therefore  it  be  granted 
that  he  and  Captain  Oldfield  went  upon 
the  ground,  and  that  the  boundary  spoken 
of  was  pointed  out,  such  an  act  could  not 
bind  either  of  their  principals  without 
evidence  to  shew  that  these  persons  were 
authorised  not  only  to  pomt  out  the 
boundary  but  to  agree  upon  it,  and,  to 
use  the  words  of  the  Chief  Justice,  to 
establish  it  as  the  boundary  between  the 
two  estates.  It  does  not  appear  that 
anything  was  done  in'^onsequence  of  this 
transaction.  It  may  be  that  the  estates 
were  about  to  be  sold,  but  there  is  no 
evidence  of  it.  There  is  no  evidence  that 
the  supposed  agreement  as  to  boundary 
was  communicated  to  an  intending  pur- 
chaser, though,  possibly,  Mr.  Qibson 
Thomson  may  have  at  the  time  intended 
to  purchase  the  estate. 

There  is  evidence  that  a  survey  was 
made  by  Mr.  Noad,  a  government  sur- 
veyor, in  the  year  1856,  and  in  it  the 
boundary  of  the  two  estates  was  marked 
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as  X  Y  Z.  Nothing  appears  to  have  been 
done  upon  that  survey ;  but  it  no  doubt 
became  known.  It  was  not,  however, 
acquiesced  in,  and  a  question  having 
arisen  in  1869  whether  it  was  correct^ 
Mr.  Noad  was  ag^in  sent  to  the  ground 
to  resurvej  it.  It  is  true  that  he  ad- 
hered to  his  original  plan ;  but  at  the 
same  time  a  Mr.  Toogood,  a  private  sur- 
veyor employed  on  the  part  of  those  in- 
terested in  Wattagoda,  also  surveyed  the 
ground ;  and  he  was  of  opinion  Uiat  the 
stream  X  A  B  was  the  true  boundary. 
It  is  very  unlikely  that  the  owners  of 
this  estate,  when  furnished  with  this 
opinion,  would  have  assented  t^  the  other 
boundary. 

Their  Lordships  therefore  think  that 
there  is  no  sufficient  evidence  of  the 
establishment  by  agreement  of  a  defined 
boundary  which  would  operate  to  throw 
the  piece  of  land  in  dispute  into  the  area 
of  the  defendants'  estate,  so  as  to  make 
acts  done  on  other  parts  of  the  estate 
evidence  of  the  possession  of  this  part. 

It  has  been  argued  at  the  bar  that, 
even  if  the  evidence  fails  to  shew  that 
the  boundary  had  been  established,  acts 
done  upon  other  parts  of  the  land  granted 
to  the  predecessors  of  the  defendants  are 
evidence  of  acts  done  on  this  land.  There 
is  no  doubt  that  in  many  cases  acts  done 
upon  parts  of  a  district  of  land  may  be 
evidence  of  the  possession  of  the  whole^ 
If  a  large  field  is  surrounded  by  hedges, 
acts  done  in  one  part  of  it  would  be  evi- 
dence of  the  possession  of  the  whole.  So 
in  the  case  which  was  referred  to  of  Jones 
V.  WmUams  (1),  acts  done  over  one  part 
of  the  bed  of  a  river  were  held  to  be 
evidence  of  the  right — not  of  the  posses- 
sion merely — of  the  plaintiff  to  the  whole 
bed.  The  droumstanoes  of  that  case  are 
shortly  stated  in  the  marginal  note: 
*^  Where  in  trespass  the  plaintiff  claimed 
the  whole  bed  of  a  river  flowing  between 
his  land  and  the  defendant's,  the  defen 
dant  contending  that  each  was  entitled 
ad  medium  filum  aquce, — Held,  that  evi- 
dence of  acts  of  ownership  exercised  by 
the  plaintiff  upon  the  bed  and  banks  of 
the  river  on  the  defendant's  side  lower 
down  the  stream,  and  where  it  flowed 
between  the  plaintiff's  land  and  a  farm  of 
0.  adjoining  the  defendant's  land^  was 


admissible  for  the  plaintiff."  There  the 
acts  tended  to  rebut  the  presumption  on 
which  the  defendant  relied,  that  as  ripa- 
rian proprietor  he  was  entitled  to  the 
land  to  the  middle  of  the  river.  There  it 
was  a  question  of  title,  whether  the  plain- 
tiff  had  the  whole  bed  of  the  river,  or 
whether  the  defendant  had  the  land  ad 
medium  filum  aqiuB.  The  acts  given  in 
evidence  were  inconsistent  with  the  claim 
of  the  riparian  proprietors,  and  were  held 
to  afford  some  evidence  of  the  opposing 
claim  of  the  plaintiff  to  the  whole  bed  of 
the  river. 

But  how  are  the  acts  here  adverse  to 
or  inconsistent  with  the  plaintiff's  title, 
and  how  can  this  rule  of  evidence  be  ap- 
plicable to  a  question  of  undefined  and 
disputed  boundary  P  If  the  assumption 
*of  the  Chief  Jastice  was  right,  that  a 
boundary  had  been  established,  it  may  be 
that  the  rule  referred  to  would  apply ;  bat 
that  assumption  &iling,  the  acts  which 
were  done  upon  a  distuit  part  of  the  de- 
fendants' land  can  in  no  way  affect  the 
title  of  the  plaintiff  to  the  place  in  ques- 
tion. They  are  not  inconsistent  with  his 
title  or  possession ;  and  the  argument  is 
open  in  a  case  like  the  present  to  the  fiatal 
objection  that  it  may  be  used,  and  with 
greater  reason,  by  the  plaintiff,  who  has 
the  title,  to  shew  his  own  possession  of 
the  disputed  land.  The  plaintiff  has  done 
precisely  the  same  kind  of  acts  on  his 
land  as  the  defendants  have  on  theirs, 
and  may  with  at  least  equal  force  con- 
tend that  acts  of  possession  on  a  distant 
part  of  his  land  are  evidence  of  his  pos- 
session of  the  disputed  piece.  It  is  im- 
possible that  the  question  of  disputed 
boundary  can  be  affected  one  way  or  the 
other  by  such  acts. 

In  this  case  there  ia  no  evidence  what- 
ever of  actual  possession  of  the  land  in 
qaestion,  nor  of  any  overt  or  physical  act 
of  ownership  done  upon  it.  It  remained, 
as  it  ever  was,  in  its  forest  and  jangle 
state.  The  learned  Chief  Justice  assumed, 
as  may  be  the  case,  that  both  parties  be- 
lieved that  X  Y  Z  was  the  tme  bonndazy, 
so  that  the  defendants  enjoyed  what  may 
be  called  an  ideal  possession  of  this  land. 
But  the  terms  of  this  Ordinance  require 
that  they  should  have  had  undisturbed 
and  uninterrupted  possession — ^meanin^ 
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actual  possession,  and  not  one  existing 
only  in  the  imagination  of  the  parties. 

On  these  grounds  their  Lordships  are 
of  opinion  tnat  the  defendants  have  en- 
tirely failed  to  bring  the  case  within  the 
Ordmanoe  on  which  he  relies. 

The  case  of  the  defendant,  so  far  as  it 
rests  on  estoppel,  seems  to  be  eqnaUy 
withont  foundation.  The  Chief  Justice 
bases  his  judgment  on  an  assumption 
which,  if  correct,  might  support  this  con- 
tention ;  but  the  evidence  does  not  estab- 
lish the  &ct  which  he  assumes.  The  most 
pertinent  part  of  his  judgment  on  this 
point  is  as  follows :  *'  The  original  de- 
scription of  boundaries  was  no  doubt 
continued  in  the  conveyances  made  on 
the  sales;  but,  as  the  district  Judge  finds, 
upon  the  assurance  of  the  surveys  (which 
probably  took  place  preparatory  to  the 
sales),  the  stream  X  Y  Z  was  locally 
understood  " — that  is,  by  the  persons  in 
the  neighbourhood — ^*  to  be  the  boundary 
stream,  and  both  vendors  and  purchasers 
intentionally  dealt  with  each  other  for  the 
land  up  to  its  bank ;  that  is,  for  the  plot 
(G),  with  the  rest  of  the  laoid,  in  the 
presence,  so  to  speak,  of  the  owners  of 
Wattagoda,  who  were,  as  I  understand, 
admittedly  aware  of  the  transaction,  and 
acquiesced  in  it."  The  understanding  of 
the  people  in  the  neighbourhood  can 
hardly  a^ect  the  defendants.  Then  there 
appears  to  be  no  evidence  that  the  owners 
of  Wattagoda  were  either  actually  or  con- 
structively present  at  the  sale  of  Holyrood 
to  ihe  defendants,  or  that  they  were  in- 
formed or  had  notice  of  the  sale,  or  in  any 
way  acquiesced  in  it.  The  utmost  that 
appears  is  that  the^  did  not  interfere  in  it. 
mi  they  had  no  right  or  reason  to  inter- 
fere when  Mr.  Thomson  was  selling  his 
land  to  Mr.  Elphinstone.  If  it  was  meant 
to  bind  the  plaintiff  by  anything  like  an 
estoppel,  the  parties  who  were  then  buy- 
ing and  selling  should  have  gone  to  Mr. 
Johnstone,  the  then  owner  of  Wattagoda, 
and  have  called  his  attention  to  the  sale, 
giving  him  notice  that  they  were  dealing 
on  the  footing  of  this  boundary,  and  en- 
quiring if  they  were  safe  in  so  doing.  If 
tiiey  had  so  done  there  might  have  been 
ground  for  the  estoppel  that  has  been 
aet  up. 

The  strongest  evidence  in  favour  of  the 
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estoppel  is  the  transaction  with  regard  to 
the  boundary  which  is  supposed  to  have 
taken  place  between  Captain  Oldfield  and 
Mr.  Hood,  upon  which  their  Lordships 
have  already  commented ;  and  as,  in  their 
judgment,  that  transaction  does  not 
amount  to  the  fixing  of  the  boundary  so 
as  to  bind  the  respective  owners  of  the 
estates,  still  less  does  it  amount  in  itself 
to  an  estoppel  in  point  of  law,  which 
would  estop  Mr.  Clark  from  setting  up  his 
real  title.  It  is  not  to  be  forgotten  that 
in  this  case  both  parties  have  purchased 
upon  the  original  descriptions  in  the  deeds, 
and  upon  the  delineations  in  the  maps 
annexed  to  them,  and  that  the  additional 
acreage  which  Mr.  Elphinstone  says  that 
he  bought,  and  which,  he  conceived,  in- 
eluded  this  land,  is  not  contained  in  the 
deed  of  oonveyance  to  him.  He  undoubt- 
edly must  have  made  his  purchase  taking 
his  chance  whether  he  could  establish  his 
title  to  the  additional  quantity  of  land  or 
not.  He  clearly  has  not  established  a 
title  to  the  piece  of  land  in  dispute,  which 
their  Lordships  think  is  indisputably  in 
the  plaintifE,  nor  in  their  opinion  has  he 
established  any  bar  by  reason  of  the  Ordi- 
nance of  Limitation,  nor  anything  which 
approaches  to  an  estoppel  which  would 
prevent  the  plaintiff  from  setting  up  his 
real  title. 

Under  these  circumstances  their  Lord- 
ships will  humbly  advise  Her  Majesty  to 
reverse  the  judgment  under  appeal,  to 
affirm  the  first  judgment  of  the  Supreme 
Court,  and  to  order  that  the  respondents 
do  pay  to  the  appellant  the  costs  of  and 
incidental  to  the  proceedings  in  the  Su- 
preme Court  on  review.  The  respondents 
must  also  pay  the  costs  of  the  appeal  to 
Her  Majesty. 


Solicitors— White,  Borrett  &  Co.,  for  appellant; 
Torr,  Janewaye,  Torr  &  Gribble,  fop  reepondents. 
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{8ASTRT  YELAIDER  ARONEGIBT  and 
SBMBACUTTT  8INNEPULLKI  (his 
wife)  {appellants)  v,  kassa- 
NADEB  8AMB0NADE  AND  OTHEBS 
{respondents). 

Oeylon — Roman  Dutch  Law — Marriage 
— Cohabitation — Presumption  of  Law, 

By  the  Boman  Dutch  law  which  prevails 
in  Ueylon  when  a  mxin  and  woman  are 
proved  to  have  lived  together  as  man  and 
wife,  the  law  mil  presitme  thai  they  were 
living  together  in  consequence  of  a  valid 
marriage  and  not  in  a  state  of  concubinage^ 
unless  the  contrary  be  proved. 

This  was  an  appeal  from  a  'judgment 
of  the  Supreme  Coart  of  Gejlon. 

The  appellants  brought  an  action 
claiming  bj  their  libel  psii  of  the  estate 
of  Sembacutty  Pattenier,  in  right  of 
Sembacutty  SinnepuUei,  whom  they  al- 
leged to  be  the  widow  of  Sembacutty 
Pattenier,  and  also  to  be  the  representa- 
tive of  her  deceased  child. 

The  respondents  by  their  answer  denied 
that  the  deceased  was  ever  married  to 
the  appellant,  Sembacutty  SinnepuUei, 
and  denied  that  the  latter's  child  was 
bom  in  wedlock,  and  denied  community 
of  property. 

The  action  came  on  for  hearing,  and 
the  district  Judge  decided  that  the  second 
appellant  had  been  the  wife  and  was  now 
the  widow  of  the  deceased,  holding  that, 
though  all  the  marriage  ceremonies  had 
not  been  performed,  it  is  not  the  custom 
of  the  country  to  observe  these  strictly 
on  the  occasion  of  any  but  the  first  mar- 
riage, that  the  deceased's  stingy  habits 
did  not  &vour  their  being  performed,  and 
that  the  opposition  of  the  woman's  bro- 
thers and  brother-in-law  to  the  marriage 
gave  the  deceased  an  excuse  for  avoiding 
ail  further  ceremonies. 

The  respondents  appealed  from  this 
judgment  to  the  Supreme  Court  of  Cey- 
lon, which,  on  the  12th  of  February,  1878, 
reversed  ^e  judgment  of  the  district 
Courts  and  dismissed  the  appellants' 
action. 

From  this  judgment  the  present  appeal 
was  brought. 

Ur.  Oorst  and  Mr.  Stocky  for  the  appel- 


lants.— The  evidence  shews  that  the 
native  ceremonies  essential  to  oonstitnte 
marriage  were  duly  observed.  Th«re 
was  no  evidence  of  any  intention  to  estab- 
lish any  other  relation  between  the  par- 
ties than  that  of  husband  and  wife. 
Competent  judges  of  native  ceremonies 
considered  them  married,  and  they  were 
universally  so  reputed  until  the  error 
arose  as  to  the  necessity  of  registration. 
The  Supreme  Court,  considering  the  case, 
entertamed  a  presumption  contrary  to 
marriage,  and  threw  the  burden  of  proof 
on  the  appellants,  whereas  the  burden 
properly  lay  on  the  respondents  to  prove 
that  the  necessary  rites  had  not  been 
performed.  They  referred  to  Piers  v. 
Piers  (1)  and  De  Thoren  v.  The  Attorney^ 
General  (2). 

Mr.  W.  PhiUvmore  and  Mr.  Durham^ 
for  the  respondents. —  The  appellant 
was  not  the  wife  of  Sembacutty.  If  there 
was  cohabitation,  such  cohabitation  was 
that  of  concubinaffe  and  not  of  marriage. 
The  form  of  marriage  used  was  wanting 
in  all  the  necessary  ceremonies  of  a  mar- 
riage. A  marriage  oould  only  be  made 
out  according  to  tibe  TamO  customs,  and 
such  customs  were  not  complied  with. 
The  burden  of  proof,  after  so  long  a  delay, 
was  upon  the  appellants.  They  referred 
to  Van  Leeucren  (ed.  1820),  p.  71 ;  GfroHue^ 
Introduction  to  the  DtUch  Law,  pp.  24,  516 ; 
Yoet.  b.  22,  2 ;  Thompson's  Laws  of  Gsy- 
lon^  voL  ii.  p.  564. 

Sib  Babkes  Peacock  delivered  the 
judgment  of  their  Lordships  (3). 

This  appeal  arises  out  of  a  suit  brouffht 
by  the  plaintiffs,  whoare  husband  and  wife, 
in  which  it  was  alleged  that  the  second 
plaintiff  was,  at  the  time  of  her  marria^ 
with  the  co-plaintiff|  the  widow  of  one 
Pattenier.  The  suit  was  brought  against 
the  defendants  to  recover  a  share  of  the 
property  of  Pattenier  to  which  it  was 
alleged  that  the  second  plaintiff,  as  his 
widow,  was  entitled;  the  plaintiffs  also 
claimed  a  share  which  it  was  alleged  had 
descended  to  her  from  a  deceased  child 

(1)  2  H.L.  Gas.  381. 

(2)  1  App.  Gas.  686. 

(3)  Sir   JBaraes   Peacock;    Sir   Montagae    E. 
Smith  ;  Sir  Bobert  P.  Collier ;  Sir  Richaid  Conch. 
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of  Pattenier  by  her.  The  qnestion  is 
whether  she  was  lawfully  married  to 
Pattenier,  and  the  child  legitimate. 

The  first  defendant  is  a  Inrother  of  Pat- 
tenier, and  was  an  executor  under  his 
will ;  the  second  defendant  was  a  son  of 
Peramaknddi  Kassinator,  an  uncle  of  the 
second  plaintiff;  and  the  third  defendant 
was  the  wife  of  the  second  defendant, 
and  a  daughter  of  Pattenier  by  a  deceased 
wife.  The  learned  Judge  of  the  first 
Court  found  that  there  was  a  valid  mar- 
riage. He  says  in  his  judgment,  **  First, 
it  is  indisputable  that  the  second  plaintiff 
liyed  in  the  house" — that  is,  the  house 
of  Pattenier — "subsequent  to  the  death 
of  testator's — that  is,  Pattenier*s — second 
wife,  the  mother  of  third  defendant  and 
her  minor  sister  and  brother.  Secondly, 
it  is  also  indisputable  that  the  second 
plaintiff  gave  birth  to  a  child  in  the  tes- 
tator's house,  which  child  survived  the 
testator,  though  by  a  few  months  only. 
Thirdly,  the  evidence  in  favour  of  the 
plaintiff's  being  the  wife  vastly  prepon- 
derates  over  that  supporting  the  contrary 
view,  not  only  iu  quantity  but  in  quality. 
If  this  be  accepted,  the  legitimacy  of  the 
child  from  whom  second  plaintiff  claims 
one  thirty-second  share  is  also  indisput- 
able. In  a  case  of  this  kind,  if  there  were 
really  any  room  for  doubt,  the  evidence 
on  either  side  should  be  pretty  evenly 
balanoed ;  and  yet  quite  the  contrary  is 
the  case,  the  def  endauts'  being  by  &r  the 
weaker." 

Upon  appeal  to  the  Supreme  Court  of 
Ceylon  that  judgment  was  reversed  by 
the  learned  Chief  Justice.  It  appears  to 
their  Lordships  that  the  Chief  Justice 
threw  the  onus  of  proof  on  the  wrong 
parties,  inasmuch  as  he  held,  in  sub- 
stance, that  it  was  necessary  for  those 
who  claimed  by  virtue  of  the  marriage  to 
prove  what  were  the  customs  of  the 
Tamils  with  regard  to  marriage,  and  that 
this  marriage  was  legally  performed. 

Their  Lordships  have  no  doubt,  upon 
the  evidence,  that  Pattenier  and  the 
second  pkdntiff  lived  together  as  man 
and  wife.  It  was  proved  that  she  visited 
with  him,  and  that  she  presented  betel  to 
their  friends,  which  their  Lordships  ap- 
prehend a  concubine  would  not  do.  They 
not  only  lived  together  as  man  and  wife, 
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but  there  is  strong  evidence  to  show  that 
there  was  a  legal  marriage. 

Pattenier  and  the  second  plaintiff  were 
Tamils,  and  the  first  defendant,  who  was 
called  as  a  witness,  proved  what  the  cus- 
tom was.  He  said,  "  She  was  married 
according  to  the  custom  of  the  country, 
but  she  is  not  the  lawfuUy  registered 
wife."  It  is  true  that  the  marriage  was 
not  registered ;  but  it  was  not  necessary 
to  have  it  registered;  inasmuch  as  the 
Act  which  rendered  the  registration  of 
marriages  compulsory  was  not  passed  till 
after  the  marriage  wi^  celebrated.  The 
witness  proceeded:  **The  ceremony  we 
usually  perform  is  for  four  or  five  or  six 
persons  to  be  invited,  according  to  the 
wishes  of  both  parties,  and  rice  ceremony 
to  be  performed  at  the  house  of  the  bride 
or  bridegroom.  K  the  rice  ceremony  is 
performed  it  is  a  marriage."  The  second 
plaintiff  herself  was  examined.  She  said 
that  she  was  twenty-two  or  twenty-three 
years  of  age :  **  I  lost  my  parents  when  I 
was  five  or  six  years  old.  After  their 
death  I  was  in  charge  of  my  sister  Val- 
liamma  and  her  husband.  I  was  there 
up  till  a  year  after  I  reached  puberty.  I 
do  not  know  the  year.  I  then  went  to 
my  uncle  Elassinatan's  house,  my  aunt, 
his  sister,  coming  and  calling  ma  I 
remained  there  eight,  nine  or  ten  days. 
After  that  my  uncle,  his  wife,  his  son 
(the  second  defendant)  " — which  is  im- 
portant— "his  son-in-law  and  daughter, 
my  brother  and  aunt,  took  me  to  Pat- 
tenier's  house  to  marry  me  there."  It 
appears,  according  to  her  evidence  and 
to  other  evidence  in  the  cause,  that  she 
was  taken  to  the  house  for  the  pur- 
pose of  being  married.  It  also  appears 
that  her  brother-in-law  was  anxious 
that  she  should  be  married  to  a  brother 
of  his,  and  not  to  Pattenier.  She  says, 
<*  We  went  on  to  the  house.  Bice  was 
ready  to  be  served.  Thev  spoke  of  serv- 
ing it  to  the  persons  who  accompanied 
me.  Then  there  was  a  row.  The  row 
was  commenced  by  my  brother-in-law 
and  brother,  who  stood  at  the  gate." 
There  were  two  brothers,  one  who  stood 
at  the  gate  and  assisted  in  making  the 
row,  and  another  who  afterwards  executed 
a  deed  of  dowry  which  will  be  presently 
alluded  to.    "I  was  at  the  time  inside 
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the  house.  When  I  heard  the  row  I 
asked  what  it  was,  and  they  told  me  that 
my  brother  and  brother-in-law  were  at 
the  gate  making  the  row.  Then  my 
uncle  and  his  son  got  out."  In  her 
cross-examination  by  the  second  defen- 
dant's advocate  she  said,  "During  the 
row,  and  before  it  ceased,  rice  was  served 
to  us,  and  the  people  went  away.  The 
rice  was  served  before  the  row  commenced. 
Pattenier  gave  me  a  kuree  cloth.  The 
tali  was  tied  next  morning ;  not  tali,  but 
he  gave  his  jewels  to  my  uncle's  wife  to 
put  them  on  me,  and  she  did  so.  There 
are  now  present  as  witnesses  who  were 
then  present  Kannavate,  Pavamattee, 
Katuramen,  and  my  uncle's  wife.  I  do 
not  know  whether  Sivahami  is  present 
here  as  a  witness  or  not.  On  account  of 
this  row  other  ceremonies  could  not  have 
been  performed.  Other  ceremonies  were 
necessary  for  marriage,  but  were  not 
performed  on  account  of  the  row.  My 
relatives  left  at  the  commencement  of  the 
row." 

Strong  reliance  was  placed  by  the  de- 
fendants upon  the  statement  *'  that  other 
ceremonies  were  necessary  for  marriage, 
but  were  not  performed  on  account  of  the 
row."  It  is  to  be  observed  that  that 
statement  was  obtained  upon  cross-ex- 
amination, and  was  probably  in  answer  to 
a  leading  question.  The  witness  was,  in 
all  probability,  better  acquainted  with 
what  ceremonies  were  ususdly  performed 
than  what  were  actually  essential  to  the 
legality  of  a  marriage. 

Their  Lordships  do  not  attach  much 
importance  to  the  answer.  There  is  evi- 
dence from  which  it  may  be  inferred  that 
the  serving  of  rice  was  the  essential  cere- 
mony;  and  it  was  proved  that  rice  was 
served.  But  the  evidence  of  the  marriage 
does  not  rest  here.  It  is  confirmed  in  the 
strongest  manner  by  certain  dowry  deeds. 
On  the  2lBt  of  October,  1866  (the  mar- 
riage having  taken  place  on  the  20th), 
Peramakuddi  Kassinator,  who  was  the 
uncle  of  the  second  plaintiff,  ssid  the  father 
of  the  second  defendant,  and  was  also  a 
notary,  and  therefore  more  likely  than  a 
voung  woman,  the  second  plaintiff,  to 
know  what  ceremonies  were  essential  to 
the  validity  of  a  marriaffe,  executed  a 
deed  by  which  he  conveyed  to  Pattenier 


and  the  second  plaintiff  a  garden  by  way 
of  dowry.  It  says,  "  On  the  21st  day  of 
October,  in  the  year  1866,  I,  Perama- 
kuddi Kassinator,  notary  of  Kattankuddi- 
yiripu  in  Batticoloa,  do  hereby  acknow- 
ledge to  have  granted  a  garden  in  dower 
to  Sampakoddi  Sinnepullei,  my  niece  " — 
that  is,  the  second  plaintiff—"  and  Sinne- 
puUei's  husband,  Sambekodiajar  Patte- 
nier, of  the  same  place,  to  the  following 
effect."  Then,  after  describing  the  boun- 
daries of  the  g^arden,  it  says,  "  And  the 
said  garden  with  all  the  produce  thereof 
are  to  be  possessed  and  enjoyed  by  the 
aforesaid  Sinnepullei  and  her  husband, 
Pattenier,  according  to  their  pleasure,  for 
ever."  That  deed  was  attested  by  four 
witnesses,  and  is  stated  to  have  been  duly 
read  over  and  explained  to  the  parties, 
including  Pattenier,  and  to  the  witnesses ; 
and  it  is  also  proved  by  one  of  the  wit- 
nesses that  the  deed  was  executed  in 
triplicate,  and  that  one  of  the  parts  was 
handed  over  to  Pattenier,  who  retained  it. 
It  appears  also  from  the  evidence  that 
Pattenier  and  the  second  plaintiff  took 
possession  of  the  garden  ;  that  they  used 
it;  and  that  the  second  plainti£^  after 
the  death  of  Pattenier,  executed  a  lease 
of  the  cocoa-nut  trees  growing  in  it  to  a 
tenant  who  was  called  as  a  witness,  and 
who  proved  that  under  the  lease  he  had 
possession  of  and  gathered  the  cocoa-nuts. 
There  seems  to  be,  therefore,  no  doubt 
that  Pattenier  and  the  second  plaintiff 
acted  upon  the  deed,  in  which  Pattenier 
was  described  as  the  husband  of  the 
second  plaintiff.  On  the  same  day  the 
brother  of  the  second  plaintiff  acknow- 
ledged to  have  granted,  in  dower  to  his 
sister,  money,  jewellery  and  other  pro- 
perty, and  that  she  and  her  husband  were 
to  possess  and  enjoy  the  same.  That  deed 
was  also  read  over  and  explained  by  a 
notary  public.  It  was  attested  by  four 
witnesses,  and  it  was  handed  over  like  the 
other  deed  to  Pattenier  and  the  second 
plaintiff;  and  it  appears  that  the  wife 
took  possession  of  the  property.  In  ad- 
dition, the  deeds  appear  to  have  been 
registered  in  the  office  of  the  Registrar  of 
Lands,  so  that  it  was  made  public  that 
the  property  had  been  given  to  Pattenier 
and  the  second  plaintiff  as  husband  and 
wife  upon  their  marriage.    The  second 
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and  third  defendants  claim  the  property 
through  the  hnshand,  who,  bj  retaining 
the  deeds  and  taking  the  property  under 
them,  must  be  taken  to  have  acknow- 
ledged that  there  was  a  lawful  marriage. 
A  document  was  put  in  evidence  marked 
E,  whicli  was  signed  bj  the  second  defen- 
dant, as  registrar,  and  which  was  the  re- 
gister of  the  death  of  the  child  of  Patte- 
nier  and  the  second  plaintiff,  in  which  it 
was  named  Pattenier,  which  would  not 
have  been  the  case  if  it  had  merely  been 
the  son  of  a  concubine.     It  was  proved 
that  the  second  defendant  was  one  of  the 
persons  who  went  with  the  uncle  and  the 
second  plaintiff  to  the  house  of  Pattenier 
in  order  that  she  might  be  married,  and 
he  appears  to  have  been  present  when  the 
ceremony  was  performed.     He  therefore 
was  capable  of  judging  whether  the  mar- 
riage was  a  valid  one  or  not,  and  whether 
the  child  was  legitimate  or  illegitimate ; 
and  as  a  registrar  of  deaths  he  registered 
it  as  the  child  of  Pattenier.     Then  again, 
when  the  plaintiffs  were  married  in  1873, 
he  signed  the  register  of  his  marriage,  in 
which  the  first  plaintiff  was  described  as 
a  widower  and  the  second  plaintiff  as  a 
widow,  which  she  would  not  have  been  if 
she  bad  been  merely  a  concubine  of  Patte- 
nier.    Therefore  there  is  evidence,  under 
the  hand  of   the  second  defendant,  in 
which  it  is  in  effect  admitted  that  there 
was  a  marriage ;  that  the  lady  when  she 
married   the  present  plaintiff  was   the 
widow  of  Pattenier ;  and  that  the  child 
which  she  bore  was  a  legitimate  child. 

Again,  there  was  a  petition  put  in  by 
the  second  plaintiff  on  the  2l8t  of  March, 
1870.  The  second  defendant  at  that  time 
had  not  married  the  daughter  of  Patte- 
nier, and  was  not  interested,  therefore,  in 
setting  up  that  the  marriage  was  not  a 
lawful  one.  The  petition  contained  the 
following  passage :  '*  The  petitioner  begs 
to  inform  the  Court  that  she  is  the  third 
wife  of  the  late  Sembacutty  Kannaku 
Pattenier  of  Surepatte,  a  principal  rich 
man  in  this  place.  The  petitioner  further 
says  that  the  said  Sembacutty  Pattenier 
(lier  husband)  also  gifted  her  clothes,  and 
she  used  and  enjoyed  and  lived  with  him, 
till  his  death,  as  husband  and  wife.  The 
said  petitioner  further  says  that  the 
said   pattenier  married   her  and  lived 
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with    her   amicably,  and  also  received 
dowry  from    her    in  writing,   and    she 
brought  forth  two  children,  who  are  dead. 
The  petitioner  further  says  that  after  the 
death  of  her  husband,  his  brother,  Sam- 
bacutte  Yaigailie,  has  taken  all  the  jewels 
and  ornaments,  the  clothes,  and  he  delays 
to  return  them ; "  and  therefore  she  prays 
that  she  may  be  relieved.    That  document 
appears,  according  to   the  evidence,  to 
have  been  prepared  at  the  instance  of  the 
second  defendant  and  with  his  knowledge. 
Therefore  there  is  not  only  the  &ct  that 
Pattenier  and  the  second  plaintiff  lived 
together  as  reputed  husband  and  wife, 
that  she  visited  his  friends  as  his  wife, 
and  that  he  held  her  out  to  the  world  as 
his  wife,  but  that  the  second  defendant 
has  in  documents  under  his  hand  acknow- 
ledged, at  a  time  when  he  was  not  inter- 
ested in  disputing  the  marriage,  that  she 
was  lawfully  married.    Notwithstanding 
all  that  evidence,  and  after  the  finding  of 
the  first  Court)  the  Chief  Justice  in  his 
judgment  says,  "  A  great  deal  of  evidence 
was  gone  into  on  both  sides,  and  the  onus 
was  on  the  plaintiffs  to  prove — first,  what 
are  the  ceremonies  necessary  to  constitute 
a  valid  marriage  in  the  Tamil  caste,  to 
which  the  parties  belong ;  secondly,  that 
these  ceremonies  were  duly  performed  at 
the  marriage  in  question.     On  the  first 
point  the  evidence  is  so  conflicting  that  it 
is  impossible  to  gather  an  intelligible  ac- 
count of  what  are  the  ceremonies  neces- 
sary  to    constitute    a    valid    marriage 
amongst  the  Tamil  natives  of  the  Batti- 
coloa  district."  He  did  not  say  that  it  had 
been  proved  to  his  satisfEiction  that  the 
marriage  was  not  according  to  the  cus- 
tom, but  merely  that  the  evidence  was 
so  conflicting  that  it  was  impossible  to 
gather  an  intelligible  account  of  what 
were  the  necessary  ceremonies,  and  he 
threw  the  omia  of  proving  what  were  the 
necessary  ceremonies  on  the  plaintiffs,  and 
found  that  they  had  &iled  in  making  out 
that  all  the  necessary  ceremonies  had 
been  performed.    He  proceeded :  "  So  far 
as  the  evidence  can  be  followed,  the  cere* 
monies  seem  to  vary  according  to  circum- 
stances, such  as  the  position  and  wealth 
of  the  bride  and  bridegroom,  and  whether 
a  man  or  woman  is  married  for  the  first 
time.   The  witnesses  also  differ  as  to  what 
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are  essential  ceremonies ;  and  on  a  review 
of  the  whole  of  the  evidence  it  appears 
clear  that  either  there  is  not  a  well-recog- 
nised ceremonial  to  be  observed  on  occa- 
sions of  marriage,  or  that  the  witnesses 
were  wholly  ignorant  of  what  they  were 
called  to  prove.  It  is  admitted  that  all 
the  necessary  ceremonies  were  not  per- 
formed at  the  marriage  in  qaestion,  bat 
it  is  alleged  that  thej  conld  not  have  been 
on  acconnt  of  the  disturbance  which  took 
place  when  the  marriage  was  going  on. 
We  think  this  excuse,  even  if  true,  is  in- 
sufficient in  law,  as  a  marriage  cannot  be 
taken  to  hare  been  duly  celebrated  if  any 
of  the  essential  ceremonies  were  not  duly 
observed,  even  though  such  omission  was 
unavoidable." 

It  was  contended  by  Dr.  Phillimore 
that  the  presumption  of  marriage  arising 
from  cohabitation  with  habit  and  repute 
did  not  apply  to  the  case  of  the  Tamils 
and  to  Ceylon ;  but  it  appears  from  the 
authorities  which  he  cited  that,  accord- 
ing to  the  Roman  Dutch  law,  there  was 
a  presumption  in  favour  of  marriage 
rather  than  of  concubinage.  It  does 
not,  therefore,  appear  to  their  Lordships 
that  the  law  of  Ceylon  is  different  from 
that  which  prevails  in  this  country — 
namely,  that  where  a  man  and  woman 
are  proved  to  have  lived  together  as  man 
and  wife,  the  law  will  presume,  unless 
the  contrary  be  clearly  proved,  that  they 
were  living  together  in  consequence  of  a 
valid  marriage,  and  not  in  a  state  of 
concubinage.  Dr.  Phillimore  did  con- 
tend that  in  a  district  where  concubin- 
age was  not  considered  as  immoral  the 
same  presumption  would  not  arise ;  but 
their  lx)rdships  cannot  agree  with  him 
in  that  respect.  It  is  evident  that  in 
the  district  in  which  Pattenier  lived 
wives  are  treated  differently  from  concu- 
bines, and  it  is  not  because  a  number  of 
persons  live  in  a  state  of  concubinage  to 
be  presumed  that  a  man  and  woman  who 
are  living  together  aa  reputed  husband 
and  wife  are  not  lawfully  married.  It 
is  evident  from  the  parties  going  through 
the  form  of  marriage  that  they  intended 
to  be  married;  and  if  they  were  not 
married  accorcUng  to  the  strict  custom, 
it  was  not  in  consequence  of  their  wish 
that  it  should  be  so.     It  appears  clearly 


that  they  did  consider  that  a  valid  mar- 
riage had  taken  place. 

In  the  case  of  Piers  v.  Piers  (1)  it  was 
laid  down  by  the  House  of  Lords  that 
the  presumption  of  marriage  arising 
from  cohabitation  with  habit  and  repute 
can  only  be  rebutted  by  the  cleareBt  and 
most  satisfactory  evidence.  The  Lord 
Chancellor  said,  *'  I  have  not  found  that 
the  rule  of  law  is  anywhere  laid  down 
more  to  my  satisfaction  than  it  is  by 
Lord  Lyndhurst  in  the  case  of  Morris  y. 
Davies  (4),  as  determined  in  this  House. 
It  is  not  precisely  the  same  presumption 
as  exists  in  the  present  case ;  but  the 
principle  is  strictly  applicable  to  the  pre- 
sumption which  we  are  considering.  He 
says,  *  The  presumption  of  law  is  not  likely 
to  be  repelled.  It  is  not  to  be  broken  in 
upon  or  shaken  by  a  mere  balance  of 
probability.  The  evidence  for  the  pur- 
pose of  repelling  it  must  be  strong,  dis- 
tinct, satisfactory  and  conclusive.'  No 
doubt  eveiT  case  must  vaiy  as  to  how 
far  the  evidence  may  be  considered  as 
satisfactory  and  conclusive ;  but  he  lays 
down  this  rule,  that  the  presumption 
must  prevail  unless  it  is  most  satisfac- 
torily repelled  by  the  evidence  in  the 
cause  appearing  conclusive  to  those  who 
have  to  decide  upon  that  question." 

In  De  Thoren  v.  The  AUomey-Chneral 
(2),  Lord  Cairns,  then  Lord  Chancellor, 
stated  that  the  presumption  of  marriage 
is  much  stronger  than  the  presumption 
raised  with  regard  to  other  facts ;  and 
he  referred  to  The  Breadalbane  Case  (5), 
in  which  it  was  held  that  the  presump- 
tion was  one  which  not  only  mi^ht,  bat 
ought,  to  be  drawn  from  oohs^itation 
with  habit  and  repute,  although  the  co- 
habitation commenced  with  a  ceremony 
which  was  not  only  invalid  by  reason  of 
the  real  husband  of  the  woman  being 
alive  at  the  time,  but  was  known  b^ 
both  parties  to  be  invalid. 

Their  Lordships  having  come  to  the 
conclusion  that  Pattenier  and  the  second 
plaintiff  lived  togeHier  as  man  and  wife, 
and  that  Pattenier  held  her  out  as  his 
wife,  the  presumption  of  their  marriage 
is  not  lightly  to  be  rebutted.  The  Chief 
Justice  did  not  find  that  the  presumption 
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was  rebutted,  but  he  tbrew  the  omu  of 
proving  a  legal  marriage,  according  to 
the  custom  of  ihe  Tamils,  upon  ihe  other 
side.  Their  Lordships  think  that  the 
learned  Ohief  Jnstioe  was  in  error  in 
OTermling  the  decision  of  the  Judge  of 
the  first  Court,  who  had  come  to  the 
conclusion  upon  the  evidence  that  there 
was  a  legal  and  a  valid  marriage. 

Their  Lordships,  therefore,  will  hnmbly 
advise  Her  Majesty  that  the  decree  of 
the  Supreme  Court  be  reversed,  and 
that  the  decree  of  the  first  Court  be 
affirmed.  The  respondents  must  pay  the 
costs  of  this  appeal. 


Sc^dfcors— A.  Cayley,  for  ^pellants;  E.  H.  €h. 
Payne,  for  respondenta. 
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(Janada — New  Brunswick — Assessment 
Act  (31  Vid,  e.  36),  s.  4 — Construction — 
Itieome — Balance  of  Gain, 

The  8t,  John's  New  Brunswick  Assessment 
Aetj  by  seeHon  4,  provides  that  the  agent  of 
any  joini-^tock  company  ^tahlished  out 
of  the  province  who  ahaU  carry  on  husi-> 
ness  within  the  city  of  8t  John's  for  any 
such  company  shaU  he  assessed  upon  the 
aanomU  if  "  income  "  derived  by  him  for 
the  same  as  such  agent : — Held,  that 
**  income  "  means  the  balance  of  gain  over 
loss  in  any  financial  year. 

This  was  an  appeal  from  a  judgment  of 

the  Supreme  Court  of  Canada,  affirming 

a  judgment  of  the  Supreme  Court  of  the 

province  of  New  Brunswick,  on  a  Special 

Case  submitted  to  the  Supreme  Court  of 

the  proyince  of  New  Brunswick. 

The  facts  were  as  follows  : — 

The  Bank  of  British  North  America,  a 

oorporalion  established  out  of  the  limits 

of  the  prorince  of  New  Brunswick  during 

the  period  from  the  Ist  of  January,  1875, 

to  the  Slst  of  December,  1875,  carried  on 

business  in  the  city  of  St.  John's,  in  the 

pronnoe  of  New  Brunswick,  by  its  manager. 
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The  fiscal  year  of  the  bank  preceding  the 
making  up  of  the  annual  assessment  for 
the  city  of  St.  John's  for  the  year  1876, 
commenced  on  the  1st  of  January  and 
ended  on  the  31st  December,  1875.  During 
this  fiscal  year  the  bank  sustained  losses 
arising  out  of  its  business  within  the  city, 
exceeding  all  the  profit  made  by  or  for 
the  bank  in  the  city  during  the  said  fiscal 
year;  and  on  the  whole  year's  business 
of  the  fiscal  year  of  the  bank,  in  con* 
sequence  of  the  losses,  the  bank  made  no 
gain  or  profit,  and  none  was  made  or 
received  by  or  for  the  bank  within  the 
city  during  the  said  fiscal  year.  But  for 
the  losses  made  by  the  bank  as  aforesaid 
the  income  derived  from  their  business 
within  the  city  during  the  said  fiscal  year 
would  have  amounted  to  the  sum  of 
46,000  dollars,  but  the  losses  made  by  the 
bank  as  aforesaid  exceeded  that  amount 
and  left  it  a  loser  by  the  business  of  the 
year  within  the  cify. 

The  respondents,  who  were  the  asses- 
sors of  taxes  for  the  city  of  St  John's  for 
the  year  1876,  in  making  the  assessment 
for  that  year,  assessed  the  appellant  as 
such  manager  of  the  bank  in  tne  sum  of 
1,725  dollars,  for  taxes  claimed  by  them 
to  be  payable  by  the  bank  on  the  sum  of 
46,000  dollars,  which  the  respondents 
claimed  to  be  the  income  received  by  the 
manager  of  the  bank  during  the  year. 

The  St.  John's  New  Brunswick  Assess- 
ment Act,  1868  (31  Vict.  c.  36),  by 
section  4,  provides  that  *'the  agent  or 
manager  of  any  joint-stock  company  or 
corporation  established  abroad  or  out  of 
the  limits  of  this  province,  or  of  any  per- 
son or  persons,  whether  incorporated  or 
not,  doing  business  abroad  or  out  of  the 
limits  of  this  province,  who  shall  carry 
on  business  within  the  city  of  St.  John 
for,  or  who  shall  have  an  office  or  place 
of  business  in  the  city  of  St.  John  for, 
any  such  company,  coiporation,  person 
or  persons,  shall  be  rated  and  assessed  in 
like  manner  as  any  inhabitant,  upon  the 
amount  of  income  received  by  him  for 
the  same  as  such  agent;  and,  for  the 
purpose  of  enabling  the  assessors  to  rate 
such  company  or  corporation,  person  or 
persons,  the  said  agent  or  manager  shall, 
when  required  in  writing  by  the  assessors 
so  to  do,  furnish  to  them  a  true  and  correct 
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Btatement  in  writing,  nnder  oath,  setting 
forth  the  whole  amount  of  income  re- 
ceived for  such  company  or  corporation, 
person  or  persons,  within  the  city  of  St. 
John,  daring  the  fiscal  year  preceding  the 
making  up  of  the  annnal  assessment." 

The  Supreme  Court  of  the  province  of 
New  Brunswick  pronounced  judgment 
that  the  appellant,  as  manager  of  the 
bank,  was  liable  to  be  assessed  in  the  sum 
of  1,725  dollars  for  taxes  claimed  by  the 
assessors  to  be  payable  by  the  bank  on 
46,000  dollars  income,  during  the  fiscal 
year  of  the  bank  preceding  the  making 
up  of  the  annual  assessment  for  the  city 
of  St.  John's  for  the  year  1876,  under  the 
Acts  of  assembly  relating  to  the  assessing 
of  rates  and  taxes  in  the  city  of  St.  John's, 
and  that  the  assessment  made  by  the 
assessors  as  stated  in  the  Special  Case 
was  to  stand. 

An  order  was  made  allowing  the  ap- 
pellant to  appeal  to  the  Supreme  Court 
of  Canada  from  the  above  judgment. 

The  appeal  was  heard  in  the  Supreme 
Court  of  Canada  on  the  15th  of  April, 
1879,  and  judgment  was  given  dismissing 
the  appeal. 

From  this  judgment  the  present  appeal 
was  brought. 

Mr.  Benjamin  and  Mr.  Jeune^  for  the 
appellant. — The  income  of  a  company 
established  out  of  the  province  upon 
which  the  rate  is  to  be  levied,  means  the 
balance  of  profit  made  by  the  company 
on  the  transactions  of  the  year,  and  not 
the  total  of  the  sums  earned,  without 
regard  to  the  sums  lost.  On  the  true 
construction  of  the  Act  the  manager  did 
not  receive  any  income  for  the  bank  in 
the  financial  year. 

They  referred  to  The  Queen  v.  The 
Commissionera  of  the  Port  of  Sovihampton 
(1),  Forder  v.  Handiside  (2),  and  to 
Burroughs  on  Taxation  (3rd  ed.)  p.  159. 

Mr.  J.  Brown  and  Mr.  B.  Broum^  for  the 
respondents. — The  word  "income,"  as 
used  in  the  4th  section  of  the  statute  31 
Vict.  c.  36  means  the  "  earnings  "  of  a 
company  without  reference  to  outgoings, 

(1)  30  Law  J.  Rep.  Q.6.  631 ;  Law  Bep.  4  H.L. 
472. 

(2)  45  Law  J.  Hep.  Ezch.  809;  Law  Bep.  1 
£x  D.  233. 


and  not  the  "  net  profits"  thereof  during 
each  fiscal  year.  The  words  of  the  Act, 
^*  the  whole  amount  of  income  received," 
used  in  the  4th  section  mean  the  whole 
''  incomings  "  of  a  company  arising  from 
its  discounts,  interest,  premium  on  ex- 
change, &c.  These  are  earned  when 
received,  and  form  the  "  income  "  of  the 
company  as  disting^oished  from  "net 
profits  "  or  "  net  income." 

They  referred  to  OUherteon  v.  Fergusson 
(3). 

Sib  Montague  E.  Smith  delivered  the 
judgment  of  their  Lordships  (4). — ^The 
question  to  be  determined  on  this  ap- 
peal  is  whether  the  appellant,  as  the 
manager  of  the  Bank  of  British  North 
America,  in  the  city  of  St.  John's,  in  the 
province  of  New  Brunswick,  was  in  1876 
rightly  assessed  by  the  respondents,  the 
then  assessors  of  taxes  for  that  ciiy,  in 
the  sum  of  1,725  dollars  for  the  fiscal 
year,  beginning  on  the  1st  of  Januaiy 
and  ending  on  the  31st  day  of  December, 
1875.  The  question  is  one  of  general 
importance,  since  it  involves  the  principle 
upon  which  any  incorporated  joint-stock 
bank  or  other  companv  established  out  of 
the  limits  of  the  province  of  New  Bruns- 
wick, and  any  person  doing  business  out 
of  such  limit,  but  having  a  brancb  or 
agency  in  the  city  of  St.  John's,  is  liable 
to  be  assessed  under  the  Acts  relating  to 
the  levying  of  rates  in  the  said  city. 

The  question  was  in  the  first  instance 
submitted  to  the  Supreme  Court  of  the 
province  of  New  Brunswick  upon  a  Spe- 
cial Case,  of  which  the  following  are  the 
material  paragraphs : — 

<'The  bank,  during  the  fiscal  year 
(1875),  sustained  losses  from  the  business 
transacted  by  it  vrithin  the  city  daring 
the  said  fiscal  year,  and  on  the  whole 
year's  business  of  the  said  fiscal  year  the 
bank,  in  consequence  of  the  said  losses, 
made  no  gain  or  profit,  and  none  was 
made  or  received  by  or  for  the  bank 
during  the  said  fiscal  year. 

"  But  for  the  losses  made  by  the  bank 
in  the  said  fiscal  year,   arising   during 

(3)  49  Law  J.  Rep.  Exch.  636 ;  Law  Bep.  5 
Ex.  D.  67. 

(4)  Sir  Barnes  Peacock;  Sir  MontagaeE.  Smith; 
Sir  Bobert  P.  Collier ;  and  Sir  Rich^  Conch. 


Vol.  60.] 


MICHAELHAS  1880  to  MIOHAELMAS  1881. 


35 


Lawless  y.  Sullivan. 


that  year  oat  of  the  bnsioess  of  the  said 
bank  within  the  said  oiiy,  the  inoome  de- 
rived from  such  business  in  the  said 
year  wonld  have  amounted  to  forty-six 
thonaand  dollars ;  but  the  losses  sustained 
by  the  said  bank  on  its  business  in  the 
said  city  during  said  fiscal  year  exceeded 
that  amonnt,  and  left  the  bank  a  heavy 
loser  on  its  business  of  said  year  within 
said  dty, 

**  The  said  assessors  have  assessed  the 
said  John  P.  Lawless  as  manager  of  the 
said  bank,  in  the,  present  year,  in  the 
sum  of  one  thousand  seven  nundred  and 
twenty-five  dollars  for  taxes  claimed  by 
the  said  assessors  to  be  payable  by  the 
said  bank  on  forty-six  thousand  dollars 
income  during  the  said  fiscal  year. 

^  The  bank  claim  that  the  income  on 
which  the  bank  is  liable  to  be  assessed 
is  the  gain  (if  any)  received  by  the  said 
bank  from  the  whole  business  of  the  fiscal 
year,  and  that  as  the  losses  of  the  business 
in  the  said  city  of  the  said  fiscal  year 
exceeded  all  the  profits  which  the  bank, 
but  for  said  losses,  would  have  made,  the 
bank  in  fact  made  no  gain  from  said 
business  within  the  said  city  during  the 
said  fiscal  year,  and  therefore  received  no 
inoome  from  the  said  business,  and  are 
not  liable  to  be  assessed  as  aforesaid." 

The  Supreme  Court  of  New  Brunswick, 
by  a  majority  of  three  Judges  to  one,  de- 
cided that  the  appellant,  as  the  agent  for 
the  bank,  was  liable  to  be  assessed  for  the 
year  in  question  upon  46,000  dollars  in- 
oome, and  accordingly  that  the  assess- 
ment made  by  the  assessors,  as  stated  in 
the  Special  Case,  was  to  stand. 

Upon  an  appeal  against  this  decision, 
the  Snpreme  Court  of  Canada,  consisting 
of  the  Chief  Justice  and  four  puisne 
JiidgeB,  affirmed  the  judgment  of  the 
Snpreme  Court  of  New  Brunswick,  Mr. 
JoBtice  Henry  dissenting. 

On  an  application  for  special  leave  to 
appeal  against  these  judgments,  this 
board,  considering  the  general  importance 
of  the  question,  deemed  it  right  to  advise 
Her  Majesty  to  grant  such  leave. 

The  provinciaJ  Acts  relating  to  the 
levying,  assessing,  and  collecting  of  rates 
in  the  city  of  St.  John's  are  the  22  Vict, 
c.  87,  the  31  Vict.  c.  36,  and  the  34  Vict. 
c.  18.  It  will  be  convenient  to  distinguish 


these  statutes  by  the  years  in  which  they 
were  passed,  and  to  speak  of  them  as  the 
Act  of  1859,  the  Act  of  1868,  and  the  Act 
of  1871. 

The  section  of  the  Act  of  1859,  which 
dealt  with  what  it  will  be  convenient  to 
call  "  foreign  companies  " — that  is,  com- 
panies established  out  of  the  limits  of  the 
province,  but  carrying  on  business  by  an 
agent  in  the  city  of  St.  John's — was  the 
15th.  It  may  be  necessaiT  to  refer  here- 
after to  the  terms  of  this  section  with 
reference  to  some  of  the  arguments  that 
have  been  used  in  this  case ;  at  present, 
however,  it  is  only  necessary  to  stote  that 
it  was  repealed  by  the  4th  section  of  the 
Act  of  1868,  which  is  the  existing  enact- 
ment that  directly  defines  the  liability  to 
assessment  of  a  foreign  company  or 
trader. 

The  enactment,  so  far  as  it  is  material 
to  the  present  question,  is  in  these 
words.    [His  Lordship  read  the  section.] 

It  is  desirable  here  to  note  a  distinction 
between  the  repealed  section  of  the  Act 
of  1859  and  the  substituted  section  in  the 
later  Act.  The  former  was  limited  to 
foreign  joint-stock  companies  or  cor- 
porations, whereas  the  latter  is  extended 
to  all  persons,  whether  incorporated  or 
not,  who,  having  their  principal  place  of 
business  out  of  the  limits  of  the  province, 
carry  on  business  through  an  agent  within 
the  city  of  St.  John's.  All  are  brought 
within  the  same  category,  and  the  prin- 
ciple of  assessment  defined  by  the  section 
applies  equally  to  all. 

What  then,  upon  the  proper  construc- 
tion of  the  enactment,  is  that  principle  of 
assessment  P  The  answer  to  this  question 
depends  upon  the  meaning  to  be  given  to 
the  words,  "  the  amount  of  income,"  and 
''  the  whole  amount  of  income,"  received 
by  the  agent  within  the  city  of  St.  John's 
during  the  fiscal  year  preceding  the 
making  of  the  annual  assessment. 

The  Courts  in  Canada  have  in  effect 
decided  that  *' inoome"  means  all  the 
items  of  profit  on  the  transactions  of  a 
business  during  the  fiscal  year,  without 
regard  to  any  losses  arising  from  the  same 
business  during  that  year.  Their  Lord- 
ships cannot  think  that  this  is  a  sound 
or  reasonable  construction  of  the  enact- 
ment. 
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The  most  specific  definition  or  de- 
scription given  by  the  Judges  of  what  in 
their  view  is  the  income  of  a  bank,  within 
tbe  meaning  of  the  Act,  occars  in  the 
fallowing  passage  of  the  judgment  of  the 
Chief  Justice  of  the  Supreme  Court : — 

*'  The  income  of  a  bank  is  its  discounts, 
interest,  premium  on  exchange,  &c.,  and 
this  is  earned  when  received,  and  forms 
the  income  of  the  bank.  If  the  bank 
makes  bad  debts  on  any  business  or 
transactions  of  the  current  year,  or 
operations  entered  into  in  past  years, 
that  is  a  loss  pro  tanto  of  capital.  This 
they  may  make  up  by  borrowiug  money, 
or  by  calls  on  the  stockholders,  or  so 
much  of  the  lost  capital  may  be  replaced 
from  'income,'  but  it  was  in  either  case 
the  capital  invested  that  was  really  lost, 
not  the  income.  In  making  up  a  profit 
and  loss  account,  the  bank  would  neces- 
sarily be  debited  with  all  interest  paid, 
losses  made,  expenses  incurred,  or  dis- 
bursements, in  fttct,  all  '  outgoings,'  and 
credited  with  all  interest,  earnings  or 
gains,  and  the  balance  would  be  the  net 
loss  or  the  net  profit  of  the  year,  but 
certainly  would  not  be  the  '  income '  of 
the  year." 

Their  Lordships  are  unable  to  agree 
with  this  view  of  what  would  and  would 
not  be  the  *'  income  "  of  a  bank.  It  must 
always  be  borne  in  mind  that  the  tax  is 
imposed  on  the  income  received  during 
the  fiscal  year,  and  what  therefore  has  to 
be  ascertained  for  the  purpose  of  assess- 
ment is  the  income  for  an  entire  year. 
There  can  be  no  doubt  that,  in  the  natural 
and  ordinary  meaning  of  language,  the 
income  of  a  bank  or  trade  for  any  given 
year  would  be  understood  to  be  the  gain 
(if  any)  resulting  from  the  balance  of  the 
profits  and  losses  of  the  business  in  that 
year.  That  alone  is  the  income  which  a 
commercial  business  produces,  and  the 
proprietor  can  receive  from  it.  The 
question  is,  whether  the  word  "  income  " 
in  the  enactment  to  be  construed  is  to  be 
understood  in  a  different,  and  what,  for 
the  purpose  of  taxation,  would  be  a  more 
onerous  sense. 

It  was  not  and  could  not  be  contended 
on  behalf  of  the  assessors  that  *'  income  " 
in  the  enactment  meant  all  the  takings 
or  moneys  received  by  a  bank  or  in  a 


trade  from  customers  or  otherwise ;  and 
it  was  not  denied  that  it  meant  profits,  in 
some  sense  of  that  word.  The  oonteniiony 
as  their  Lordships  understood  it,  was 
that  the  items  of  profit  should  be  seleotod 
from  the  accounts,  and  the  aggregate  of 
these  items  treated  as  being  the  inoome 
of  the  year. 

The  learned  Chief  Justice  says,  '*  The 
income  of  the  bank  is  its  discounts,  in- 
terest, premium  on  exchange,  Ac.,  and 
this  is  earned  when  received,  and  forms 
the  income  of  the  bank."  He  thus,  in 
effect,  treats  every  particular  earning  as 
irrevocably  subject  to  taxation,  so  soon  as 
it  is  received,  though  the  period  of  as- 
sessment is  postponed  to  the  end  of  the 
fiscal  year.  But  the  Act  does  not  impose 
a  tax  on  each  individual  earning  or  gain, 
but  on  the  income  of  the  year,  which  can 
only  be  ascertained  on  taking  an  account 
for  the  whole  year.  The  intention  of  the 
Legislature  should  be  veiy  clearly  shewn 
to  justify  an  interpretation  of  the  word 
**  income  "  which  would  require  that^  in 
the  account  for  the  year,  the  items  of 
profit  only  should  be  included,  and  the 
losses  excluded,  although,  but  for  the 
operations  which  occasioned  the  losses, 
the  apparent  profits  could  not  have  been 
made.  A  few  instances  wiU  shew  how 
such  an  interpretation  would  operate. 
Suppose  a  bundle  of  bills  are  disoounked, 
maturing,  as  would  probably  be  the  case, 
at  different  dates,  there  would  at  once  be 
an  apparent  profit  on  the  transactkm  in 
the  discounts ;  but  suppose  some  of  the 
bills  should  be  dishonoured,  and  that  on 
the  whole  transaction  Hie  bank  ultimately 
sustained  a  heavy  loss,  are  the  disoonnts 
received  on  the  bills  which  were  met  to 
be  regarded  as  taxable  inoome,  without 
regard  to  the  loss  the  bank  sustained  on 
those  which  were  not  met  ?  Again,  sap- 
pose  a  bank,  in  order  to  increase  ^  le* 
sources  for  lending  and  discounting,  takes 
up  money,  say  at  four  per  cent.,  and, 
owing  to  a  &11  in  the  rate  of  interest^  can 
only  employ  it  at  three  per  cent.,  is  the 
amount  wluch  the  bank  receives  for  in- 
terest and  on  disoonnts  at  three  per  cent. 
to  be  treated  as  taxable  income^  without 
reference  to  the  loss  it  has  sustained  by 
borrowing  at  the  higher  rate  ?  Their 
Lordships  cannot  think  that,  om  a  reaeo^ 
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Me  oonstmction  of  tibe  Act,  these 
questions  ought  to  be  answered  in  the 
affirmative. 

It  is  unneoessaiy  to  multiply  instances, 
though  it  is  obvions  that  many  others  of 
a  similar  kind  to  those  already  mentioned, 
such  as  commissions  received  on  trans- 
actions which  resnlt  in  losses  to  the 
hank,  may  occur  in  a  banking  business. 

The  Judges  appear  to  have  assumed 
that  the  losses  made  by  the  bank  in  the 
present  case  arose  firom  bad  debts.  This 
may  ha've  been  so,  but  the  Special  Case 
does  not  specify  the  nature  of  these 
loflses,  which  may  have  been  of  the  kind 
above  adverted  to. 

In  the  oases  of  merchants  and  traders, 
the  difficulty  of  construing  ''  income  "  as 
the  Courts  in  Canada  have  done  is  as 
great^  if  not  greater,  than  in  regard  to 
banks.  In  the  case  of  a  foreign  mer- 
chant, who  carries  on  business  in  St. 
John's  by  consigning  goods  to  his  agent 
for  sale  there,  it  may  well  happen  that 
the  sale  of  some  of  the  goods  may  pro- 
duce a  profit,  whilst  a  loss  may  occur  on 
the  rest  of  the  goods  of  the  same  consign- 
ment, in  consequence  either  of  a  &M  in 
prices,  the  depreciation  in  the  quality  of 
the  goods  or  the  insolvency  of  the 
buyers.  So,  a  trader  who  keeps  a 
general  store  may  gain  on  some  of  the 
articles  in  which  he  deals  and  incur 
losses  on  others.  In  these  cases,  though 
the  losses  balanced  or  exceeded  the 
gains,  and  consequently  no  income  was 
or  oonld  be  received  from  the  business  of 
the  year,  it  would  follow  from  the  con- 
struction contended  for  by  the  respon- 
dents that  the  gain  on  the  particular 
sales  which  yielded  a  profit  would  still  be 
subject  to  tuation.  Such  a  construction 
implies,  as  already  observed,  that  the  tax 
would  attach  on  each  sale  producing 
profit,  which  is  not  the  ordinary  or  fair 
meaning  of  a  tax  upon  the  income  of  the 
fiscal  year. 

The  Courts  in  Canada  have  referred  to 
the  general  scheme  and  language  of  the 
Assessment  Acts  in  support  of  the  oon- 
stmction they  have  given  to  the  provi- 
sion in  question.  In  the  first  place,  it 
was  pointed  out,  referring  to  section  12 
of  the  Act  of  1859,  that,  by  the  scheme 
of  the  Act,  the  inhabitants  of  the  city 


were  rated  upon  the  value,  not  only  of 
their  real  estate  in  the  city,  but  also  of 
their  personal  estate;  and  it  was  sag- 
gested  that,  inasmuch  as  foreign  com- 
panies and  traders  could  not  be  taxed  on 
their  property,  the  rate  was  imposed  on 
the  income  received  by  them  from  busi- 
ness carried  on  in  St.  John's,  as  being  a 
rough  measure  of  the  capitebl  employed 
in  such  business.  It  was  argued,  as  a 
consequence  of  this  supposed  intention 
of  the  Legislature,  that  "  income  *'  must 
mean  something  different  from  and  more 
than  the  gain  on  the  balance  of  profit 
and  loss,  for  otherwise,  it  was  said,  there 
would  not  be  that  equality  of  rating 
which  the  Legislature  had  in  view.  But, 
even  if  the  supposed  intention  could  be 
safely  inferred,  it  does  not,  by  any  means, 
lead  to  the  consequence  sought  to  be  de- 
duced from  it.  The  12th  section  of  the 
Act  of  1859  provides  that  the  real  and 
personal  estate  of  the  inhabitants  shall 
be  put  down  at  only  '^  one-fifth  of  the 
actual  worth  thereof,"  and,  by  section 
10,  all  just  debts  may  be  deducted ;  so 
that,  upon  the  assumption  that  a  profit  of 
twenty  per  cent,  would  represent  average 
trade  profits,  a  rate  on  income  in  the 
sense  of  gain  or  profit  may  have  been 
reasonably  considered  as  roughly  corre- 
sponding with  a  rate  of  one-fifth  of  the 
value  of  personal  property;  and  this 
would  prooably  be  so,  having  regard  to 
the  provision  that  debts  may  be  deducted 
from  the  total  value  of  such  property.  In 
their  Lordships*  view,  therefore,  no  ma- 
terial support  to  the  construction  placed 
on  the  word  "  income  '*  by  the  judgment 
under  appeal  can  be  derived  from  the 
manner  in  which  the  personal  estate  of 
the  inhabitants  is  to  be  rated. 

With  regard  to  the  argument  that  if, 
in  ascertaining  income,  the  losses  of  the 
year  are  to  be  considered,  it  would  hap- 
pen, in  the  event  of  losses  exceeding 
profits,  that  the  foreign  company  or 
trader  would  receive  the  benefit  of  muni- 
cipal  services  without  contributing  to  the 
expense  of  maintaining  them,  it  is  to  be 
observed  that  this  consequence  is  the 
natural  and  inevitable  result  of  every  tax 
or  rate  on  income,  in  the  sense  of  profits, 
derived  from  trade,  and  would  certainly 
happen  in  all  oases  falling  under  the 
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General  Assessment  Act  of  the  province 
of  New  Brunswick,  in  which  "  income  " 
is  defined  to  mean  "  the  annnal  profits  or 
gain  arising  to  any  inhabitant  from  any 
trade,"  &c.  Precisely  the  same  resnlt 
woald  occnr  in  the  case  of  the  rate  im- 
posed npon  one-fifth  of  the  valne  of  the 
personal  estate  or  capital  of  the  inhabi- 
tants of  St.  John's,  in  the  cases  where 
the  debts  of  the  owners  of  snch  property 
should  be  eqnal  to  or  exceed  it.  Snch 
cases  may  obviously  occnr,  since  it  too 
frequently  happens  that  traders  carry  on 
business,  often  for  a  considerable  time, 
after  their  estate  is  in  this  condition.  In 
such  cases  there  would  of  course  be  no 
assessable  property. 

Their  Lordships  have  felt  some  diffi- 
culty  in  appreciating  the  view  of  the 
Chief  Justice  that  the  bad  debts  of  the 
current  year  are  a  loss  ^*pro  tanto  of 
capital,"  and  that,  in  such  case,  "  it  is 
the  capital  invested  that  is  really  lost, 
and  not  the  income."  Surely  every 
banker  or  trader  properly  conducting  his 
affairs  would,  in  the  first  instance,  at 
least,  charge  losses  to  income — ^that  is, 
in  ascertaining  the  income  of  a  year's 
business,  would  set  the  losses  of  the  year 
against  its  profits.  To  treat  profits  as 
income  and  to  charge  losses  to  capital 
would  be  to  enter  upon  a  road  leading 
very  directly  to  financial  ruin. 

Another  argument  in  support  of  the 
judgment  appealed  from  was  founded  on 
the  use  of  the  words  "net  profits"  in 
reference  to  the  rating  of  foreign  insur- 
ance companies. 

The  15th  section  of  the  Act  of  1859, 
which  first  enacted  the  mode  of  assessing 
foreign  companies,  provided  that  the  as- 
sessment on  the  manager  of  insurance 
companies,  established  abroad,  should  be 
taken  "  on  a  three  years'  average  of  the 
yearly  net  profits  on  insurance  of  pro- 
perty situated  within  the  city."  By  the 
2nd  section  of  the  Act  of  1871,  in  lieu  of 
the  above-mentioned  provision,  it  was 
enacted  that  the  assessment  should  be 
*'  upon  the  amount  of  net  profits  made 
from  premiums  received  on  all  insur- 
ances "  effected  in  a  certain  manner. 
And  by  the  8rd  section,  the  assessment, 
instead  of  being  on  an  average  of  three 
years,  was  to  be  on  the  net  profits  of 
each  fiscal  year. 


It  was  argued  that  the  words  ''net 
profits  "  appearing  in  these  enactmentB 
raised  a  strong  implication  that  the  LegiB- 
lature  meant  by  "income"  something 
different  from  "  net  profits."  This  arga- 
ment  has  undoubtedly  some  force,  but  ia 
not  of  sufficient  cogency  to  Justify  an  in- 
terpretation being  given  to  the  word  "  in- 
come, ' '  as  applied  to  a  commercial  business, 
other  than  that  which  it  naturally  bean. 
The  employment  of  different  language  in 
the  same  Act  may,  in  some  cases,  help  to 
shew  that  the  Legislature  had  in  view  dif* 
ferent  objects,  but  a  change  in  language 
cannot  be  relied  on  as  furnishing  a  gene- 
ral rule  of  construction,  and  the  weight 
to  be  given  to  such  changes  must  depend 
on  a  view  of  the  entire  enaotments  in 
which  they  occur,  and  the  deg^ree  of  am- 
biguity existing  in  the  language  to  be 
construed.  The  Act  of  1850,  in  directing 
that  insurance  companies  were  to  be  as- 
sessed on  an  average  of  their  profits  for 
three  years,  made  separate  provision 
for  them ;  and  it  may  have  been  thought 
that,  as  these  companies  are  not  trading 
companies,  and  their  receipts  consist 
only  of  fixed  and  definite  sums  in  the 
shape  of  premiums,  these  sums  might  be 
considered  and  treated  as  the  "  income  " 
of  the  companies,  if  that  word  had  been 
used  in  the  special  legislation  relating  to 
them.  Ll  the  Act  of  1871  preminms  are 
expressly  mentioned  ;  the  assessment  be- 
ing "  upon  the  amount  of  net  profits 
made  from  premiums."  On  the  other 
hand  an  argument  favourable  to  the  ap- 
pellants may  be  derived  from  these  pro- 
visions. Why,  it  was  asked  during  the 
argument,  should  insurance  companies  be 
assessed  upon  their  net  profits  only,  and 
other  foreign  companies  and  traders,  not 
on  their  net  profits,  but  on  the  aggreg&te 
of  the  items  of  profit  appearing  in  the 
accounts  of  the  year,  without  referenoe 
to  the  cost  and  losses  incurred  in  carryiii|^ 
on  the  business  in  which  th^  were 
earned  ?  The  answer  given  to  this  ques- 
tion was  that  it  may  rave  been  thoug^ht 
desirable  for  the  protection  of  property  in 
St.  John's  to  encourage  the  establishment 
of  branches  of  firo  insurance  oompaniea 
in  the  city.  But  this  answer  is  not  an 
adequate  one,  for  it  would  seem  to  be 
equally  desirable  to  encourage  forei^^ 
banks    and    other    companies    bring^ijx^ 
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capital  to  the  city  to  establish  themselves 
in  it.  Besides,  the  answer,  snch  as  it  is, 
cannot  apply  to  marine  insurance  com- 
panies, for  thej  too  are  assessed  on  net 
profits  only,  "  wherever  the  subject-mat- 
ter of  insurance  may  be."  It  is  to  be 
observed  that  the  consequence  which 
would  follow  from  the  appellant's  con- 
straotion  of  income,  namely,  that  the 
bank,  in  years  of  loss,  would  contribute 
nothing  to  the  city,  and  which  was  held 
to  furnish  a  reason  against  that  construc- 
tion, would  indisputably  happen,  in  years 
of  loss,  in  the  case  of  insurance  com- 
panies. 

Their  Lordships  have  come  to  the  con- 
clusion, upon  consideration  of  the  Act  in 
question,  that  there  is  nothing  in  the 
enactment  imposing  the  tax,  nor  in  the 
context)  which  should  induce  them  to 
construe  the  word  '4ncome,"  when  applied 
to  the  income  of  a  commercial  business 
for  a  year,  otherwise  than  in  its  natural 
and  commonly  accepted  sense,  as  the 
balance  of  £^n  over  loss;  and  conse- 
quently they  are  of  opinion  that  where 
no  such  £^n  has  been  made  in  the  fiscal 
year,  there  is  no  income  or  fund  which  is 
capable  of  being  assessed. 

The  extracts  from  writers  on  taxation, 
which  were  cited  by  the  Judges  and  at 
the  bar,  are  not  inconsistent  with  this 
conclusion. 

The  English  cases  which  were  referred 
to  by  the  learned  Chief  Justice  afford  no 
support  to  the  judgment  appealed  from. 
In  the  case  of  Farder  v.  Handiside  (2),  it 
was  held  that,  under  the  provisions  of 
the  English  Property  and  Income  Tax 
Act  (5  A  6  Vict.  c.  35),  s.  100,  case  I. 
rule  3,  a  company  carrying  on  the  busi- 
ness of  ironfounders  could  not  deduct 
from  the  net  profits  of  the  year  a  sum  of 
money  which  had  been  set  aside,  in  ac- 
cordance with  the  terms  of  its  deed  of 
association,  as  a  reserve  fund  for  the  pur- 
pose of  meeting  the  depreciation  of  build- 
ings and  machinery.  It  is  clear  that, 
under  the  English  Act,  losses  connected 
T^th  or  arising  out  of  any  business  during 
the  year  would  form  a  deduction  from  the 
profits ;  and  in  the  very  case  referred  to 
the  repairs  of  buildings  and  machinery 
were  allowed,  as  being  a  proper  deduction 
from  the  net  profits.     Their  Lordships 


are  at  a  loss  to  see  how  this  case  lends 
any  support  to  the  judgment,  unless,  in- 
deed, the  assumption  of  the  Chief  Justice 
that  the  losses  of  the  business  are  to  be 
treated  as  a  loss  of  capital,  and  not  of  in- 
come, were  tenable. 

The  observations  of  Lord  Chelmsford 
and  Baron  Bramwell,  in  the  case  of  The 
Queen  v.  The  Commissioners  of  the  Port  of 
Southamvpton  (1),  were  directed  to  the 
proper  construction  of  the  word  "  income  " 
in  one  of  a  series  of  special  Acts  relating 
to  the  port  of  Southampton.  By  one  of 
these  Acts  it  was  enacted  that  certain 
dues  and  duties  should  be  paid  to  the 
commissioners  of  the  port,  and  directions 
were  given  as  to  their  appropriation.  By 
a  subsequent  Act  creating  a  dock  com- 
pany in  the  port,  whose  operations  might 
tend  to  diminish  the  revenue  of  the  com- 
missioners arising  from  their  dues  and 
duties,  it  was  enacted  that  the  dock  com- 
pany should  pay  to  the  commissioners 
such  annual  sum  as  should  be  sufficient 
to  make  up  the  annual  income  of  the 
commissioners  from  the  dues  and  duties 
they  were  authorised  to  take  and  receive 
under  the  first  Act.  It  is  plain  that  in- 
come in  the  later  Act  meant  the  total 
amount  of  the  dues  and  duties  payable 
to  the  commissioners  under  the  former 
Act.  The  decision  was  to  that  effect,  and 
that  a  particular  outgoing  could  not  be 
deducted.  The  observations  cited  were 
addressed  to  the  language  and  meaning 
of  these  special  Acts,  and  have  no  material 
bearing  upon  the  construction  of  the  Act 
now  in  question. 

Their  Lordships  have  not  thought  it 
necessary  to  consider  the  definite  deduc- 
tions to  be  made  from  profits,  since  the 
Special  Case  neither  raises  this  question 
nor  contains  the  materials  for  deciding 
it.  When  an  enquiry  of  this  kind  has  to 
be  made,  it  may  be  found  that  income  in 
the  Act  DOW  in  question  cannot  be  con- 
strued otherwise  than  as  it  is  defined  in 
the  General  Assessment  Act  of  the  pro- 
vince (38  Vict.  c.  6),  s.  4,  though  that 
Act  may  not  authoritatively  govern  the 
construction. 

In  the  result,  their  Lordships  will 
humbly  advise  Her  Majesty  to  reverse 
the  judgments  appealed  from,  and  in  lieu 
thereof  to  declare  and  order  that,  upon 
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the  facts  stated  in  the  Special  Case, 
neither  the  bank  nor  its  manager  is  liable 
to  be  assessed  in  thesam  of  1,725  dollars, 
or  any  part  thereof,  for  the  fiscal  year, 
1875,  under  the  Acts  relating  to  the 
assessing  of  rates  and  taxes  in  the  city  of 
St.  John's.  The  respondents  mnst  pay 
the  costs  of  this  appeal. 


Solicitors — Bompas,  Bischoff  &  Dodgson,  for  appel- 
lant ;  Linklater,  Hackwood,  Harnaon  &  Brown, 
for  respondents. 


1881. 
Jan 


81.      1 
.19.    / 


In  re  kaheb's  patent. 


Letten  Patent — Prolongation — Limdted 
Use. 

Prolongation  of  letters  patent  vnU  in 
some  cases  he  granted  limiting  the  use  to 
certain  purposes. 

This  was  a  petition  for  an  extension  of 
the  term  of  letters  patent  granted  to  the 
petitioner  for  an  invention  called  '*  a  dif- 
ferential break,"  as  applied  to  windlasses 
and  cranes. 

Mr.  Aston  and  Mr,  Macrory^  for  the 
petitioner. 

The  'Attomey-Qeneral  (Sir  H.  James) 
and  Mr.  A.  L.  Smithy  for  the  Grown. 

Sib  Montague  Smith  delivered  the 
jndgment  of  their  Lordships  (1). — Their 
Lordships  have  felt  some  difficulty  in 
ascertaining  what  is  the  precise  nature 
of  the  invention  which  the  patentee  claims, 
in  consequence  of  the  somewhat  obscure 
manner  in  which  the  specification  is  drawn, 
and  the  absence  of  any  specific  descrip- 
tion of  the  claim  made  on  the  part  of  the 
patentee.  The  nature  and  extent  of  the 
invention,  or  the  several  inventions,  of 
which  the  patentee  seeks  to  have  a 
monopoly  are  left  to  be  inferred  from  the 
general  description  given  in  the  specifi- 
cation. 

(1)  Sir  Barnes  Peacock ;  Sir  Montagae  Smith ; 
and  Sir  B.  P.  Colvile. 


However,  their  Lordships  think  that 
it  does  appear  sufficiently  ap<m  the  speci- 
fication that  there  is  a  claim  for  what  ihe 
patentee  calls  a  differential  break,  which 
in  its  application  to  windlasses  and  to 
cranes  is  an  invention  of  considerable 
utility.  It  seems  to  consist  of  a  band 
which  passes  round  the  periphery  of  the 
barrel  of  the  windlass,  so  far  as  it  is 
applicable  to  a  windlass;  and  by  means  of 
the  action  of  a  differential  lever — ^that  is, 
a  lever  having  arms  of  varying  length, 
one  being  shorter  than  the  other — ^the 
effect  is  obtained  of  a  self-acting  break 
which  allows  free  motion  in  one  direction 
of  the  barrel  or  wheel,  and  stops  the 
motion  when  the  reverse  action  is  forced 
upon  it.  By  the  use  of  a  windlass  made 
according  to  the  direction  in  the  specifi- 
cation, and  by  combination  of  mechanism 
which  contains  this  differential  break, 
there  is  ereat  facility  given  in  veering 
out  a  cflS»le,  and  in  l£at  way  greator 
security  is  given  to  a  vessel  in  times  of 
distress  and  danger,  and  greater  safety  is 
insured  to  the  men  who  work  the  ma- 
chinery. Their  Lordships  have  therefore 
come  to  the  conclusion  that,  so  far  as 
regards  the  application  of  the  differential 
break  to  windlasses  it  is  an  invention  of 
value  and,  indeed,  of  considerable  merit. 
There  is  also  evidence  that  the  invention 
may  be  usefully  applied  to  a  particular 
description  of  crane  which  has  been  called 
an  overhead  crane.  But  their  Lordships 
have  had  no  evidence  that  the  application 
of  the  differential  break  to  other  machines 
which  are  mentioned  in  the  specificaticm 
has  been  productive  of  advantage.  In 
the  absence  of  that  evidence  their  Lord- 
ships think  that  the  prolonged  patent 
should  be  confined  to  the  machines  which 
have  been  mentioned,  namely,  windlasses 
and  travelling  cranes.  Their  Lordships 
have  had  the  accounts  laid  before  them, 
and,  so  far  as  the  Crown  has  been  able  to 
investigate  them,  no  objection  has  been 
made  to  the  result  which  those  accounts 
shew ;  and  it  certainly  does  appear  that 
the  patentee  and  his  son,  to  whom  he 
assigned  the  patent,  have  made  no  profit, 
but,  on  the  contrary,  have  sustained  some 
loss. 

Under  these  circumstances  tiieir  Lord* 
ships  think  this  is  a  case  in  which  they 
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10BJ  properly  advise  Her  MajeBty  to  pro- 
long the.  letters  patent  limited  to  the 
machines  which  have  already  been  men- 
tioned, and  they  are  disposed  in  this  case 
to  advise  a  prolongation  for  seven  years. 
Bat  the  new  letters  patent  will  be  re- 
stricted to  the  mannfactare  of  differential 
breaks  and  clatches,  or  of  either  of  them, 
as  applied  to  windlasses  and  cranes  in 
the  manner  described  in  the  specification. 
The  new  letters  patent  must  also  be  sub- 
ject to  the  condition  which  has  become 
now  a  usual  one  in  cases  of  inventions 
which  are  likely  to  be  required  for  use  by 
the  Government,  that  the  Government 
and  its  contractors  should  be  entitled  to 
use  the  invention. 


Solicitors— Bristow  Hunt,  for  petitioner ;  Soliciton 
for  the  TreAsnry,  for  the  Crown. 
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1881.    1  JOHN    BATSMAN    (appeUcmt)   V. 
Feb.  23.  J     JAMES  service    (respondent). 

Western  Australia — Joint' Stock  Com'- 
ponies  Ordinance,  1858,  Application  of — 
Foreign  Oompany, 

The  liability  of  shareholders  in  a  com' 
pany  incorporated  in  one  cotmtry  and  carry ^ 
ing  on  husir^ess  in  another  is  regulated  by 
the  law  of  the  cotmtry  in  which  the  corrt' 
pany  was  incorporated. 

The  Joint-Stock  Companies  Ordinance, 
1858  (Western  Australia),  does  not  apply 
to  a  company  incorporated  in  anotlier  coUniy, 
or  to  a  foreign  compa/ny  carrying  on  husi- 
ness  in  the  colony,  nor  can  such  a  company 
he  registered  under  that  ordinance. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  Western  Australia 
upon  a  Case  stated  for  the  opinion  of  the 
Oonrt. 

The  Case  stated  that  an  action  was 
bronglit  for  goods  sold  and  delivered  by 
the  appellant,  for  the  use  of  a  company, 
at  the  request  of  their  manager. 

That  previous  to  and  at  and  within 
the  times  mentioned  in  the  particulars  of 
Vol.  60. — Pur.  Coxnr. 


demand,  the  respondent  was,  with  more 
than  ten  other  persons,  a  shareholder  in 
the  company,  and  was  one  of  the  first 
directors,  and  remained  a  director  of  the 
company  until  it  ceased  to  carry  on 
business. 

That  the  organisation  and  government 
of  the  company  were  exclusively  in  Vic- 
toria, where  its  directors  resided,  and 
where  it  had  its  principal  place  of  busi- 
ness. The  business  done  by  the  company 
in  Western  Australia  was  to  cut  and  pre- 
pare timber,  and  to  take  it  to  a  port  of 
shipment  in  the  colony,  from  which  it 
was  exported  to  other  places,  some  in  the 
colony  and  some  beyond  its  limits.  These 
operations  were  conducted  by  the  agent 
and  manager  of  the  company,  who  acted 
under  a  power  of  attorney  from  the  com- 
pany. 

The  company  took  no  steps  to  procure 
its  incorporation  with  limited  liability  in 
Western  Australia,  under  the  Act  of  the 
Western  Australian  Legislature,  nor  had 
the  company  ever  been  registered  under 
the  Western  Australian  Joint-Stock  Com- 
panies Ordinance,  1858. 

By  the  Joint-Stock  Companies  Ordi- 
nance, 1858,  of  the  colony  of  Western 
Australia,  it  is  by  section  4  enacted, 
"  That  if  more  than  ten  persons  shall, 
after  the  1st  day  of  January,  1860,  carry 
on  in  partnership  any  trade  or  business, 
having  gain  for  its  object,  unless  they 
are  registered  as  a  company  under  the  now 
stating  ordinance,  or  are  incorporated  or 
otherwise  legally  constituted  by  or  in 
pursuance  of  some  private  oitlinance, 
royal  charter  or  letters  patent,  every 
person  so  acting  shall  be  severally  liable 
for  the  payment  of  the  whole  debts  of  the 
partnership,  and  may  be  sued  for  the 
same  without  the  joinder  in  the  action  or 
suit  of  any  other  member  of  the  partner- 
ship." 

The  question  submitted  for  the  opinion 
of  the  Court  was  whether,  under  the 
circumstances  above  set  forth,  the  re- 
spondent was  liable  for  the  payment  of 
the  appellant's  claim,  the  same  being  for 
a  debt  due  to  the  appellant  from  the 
company  incorporated  in  Victoria,  as 
therein  mentioned,  but  not  registered  in 
accordance  with  the  Western  Australian 
Joint- Stock  Ordinance,  1858,  and  whether 
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the  respondent  conld  be  sned  for  snch 
debt  withont  joinder  in  the  action  of  the 
other  members  of  the  company. 

The  Supreme  Court  gave  judgment  in 
favour  of  the  respondent. 

From  this  judgment  the  present  appeal 
was  brought. 

Mr,  Wills  and  Mr,  Home^  for  the  appel- 
lant.— The  Joint- Stock  Companies  Ordi- 
nance, 1858,  has,  by  section  4,  given  a 
right  of  action  against  the  respondent,  in 
consequence  of  his  non-compliance  with 
the  conditions  of  the  ordinance  with  re- 
gard to  registration.  The  contract  sued 
upon  must  be  presumed  to  have  been  made 
according  to  the  law  of  the  colony, 
and  that  the  parties  intended  to  bind 
themselves  accordingly.  The  respondent, 
as  a  member  of  a  company  formed  in  the 
colony  of  Victoria  for  the  purpose  of 
carrying  on  business  in  Western  Aus- 
tralia, was  boi^nd  in  respect  of  the  trans- 
actions of  the  company  by  the  law  of 
the  colony  in  which  the  business  was 
carried  on. 

They  referred  to  The  General  Steam 
'Navigation  Company  v.  OuiUlou  (1), 
Newhy  v.  Von  Oppen  (2),  Princess  of  Reuss 
V.  Bos  (3),  Smith  v.  Andt^son  (4). 

Mr,  Benjamin  and  Mr,  Homer,  for  the 
respondent. — The  appellant  gave  credit 
to  and  contracted  with  the  Rockingham 
Jarrah  Timber  Company  (Limited),  or  its 
agent,  and  not  to  the  individual  share- 
holders of  that  company.  The  company, 
so  far  as  the  laws  of  Western  Australia 
are  concerned,  is  a  foreign  corporation, 
and  as  such  is  entitled  to  trade  in  the 
colony  of  Western  Australia.  It  was  not 
a  partnership  within  the  meaning  of  sec- 
tion 4  of  the  Western  Australian  Joint- 
Stock  Companies  Ordinance,  1858.  The 
respondent  did  not  trade  in  Western 
Australia,  or  contract,  or  trade,  or  have 
anydealings  with  the  appellant. 

They  referred  to  Lindley  on  Partner- 

(1)  11  Mee.  &  W.  877;  18  Law  J.  R6p.Exch. 
168. 

(2)  41  Law  J.  Rep.  QJB,  148 ;  Law  lUp.  6 
Gh.  D.  511. 

(8)  40  Law  J.  Rep.  Chanc.  645 ;  Law  Rep.  5 
H.L.  176. 

(4)  60  Lrw  J.  Ren.  Chan^.  39:  Law  Rep.  15 
Ch.  D.  273. 


ship,   vol.  i.  p.  333;  Stary^s^   Oonfiid  of 
Laws,  7th  ed.  s.  29. 

Sib  Richard  Couch  delivered  the  judg- 
ment of  their   Lordships   (5). — This   is 
an  appeal  from  a  judgment  of  the  Acting 
Chief  Justice  of  Western  Australia,  upon 
a  Case  which  was  stated  for  the  opinion  of 
the  Court.     The  Case  states  that  ''  pre- 
vious to  and  at  and  within  the  terms  men- 
tioned in  the  particulars  of  demand,  and 
subsequent  thereto,  the  defendant   was, 
with  more  than  ten  other  persons,  a  share- 
holder in,  and   he   was  also  one  of  the 
directors  of,  a  company  which  was  duly 
formed,  incorporated  or  registered  in  the 
colony  of  Victoria,  according  to  the  laws  in 
force  in  that  colony  in  that  behalf,  under 
the  style   of  '  The  Rockingham  Jarrah 
Timber  Company  (Limited),'  and  all  the 
shareholders  except  two,"  who  are  named, 
resided,  and  those  two  now  reside,  out  of 
Western  Australia,  and  out  of  the  juris- 
diction of  the  Court ;  that  "  the  company," 
as  stated  in  the  memorandum  of  asso- 
ciation, was    formed  in  Victoria  for  the 
object,  amongst  others,  "  to  buy,  sell  or 
otherwise    deal    in    Jarrah    timber   and 
other   timber  in  Western  Australia  or  in 
any  other  part  of  the  world."     The  case 
then  states  the  registration  of  the  com- 
pany  in  Victoria  and  its  incorporation 
there,   and    that  the    organisation    and 
government  of    the   company  were    ex- 
clusively in  Victoria,  where  its  directors 
all  resided,  and  where  it  had  its  principal 
place   of    business ;    that   the    company 
carried  on  business  on  a  large  scale  in 
Victoria,  and  that  its  operations  in  West- 
ern  Australia  were    conducted   by  Mr. 
William  Wanliss,   the   then  local  agent 
and  manager  of  the  company,  who  acted 
under  a  power  of  attorney,  but  that  the 
company  was  satisfied  with  its  incorpora- 
tion and  privileges  of  limited    liability 
acquired  in  Victoria,  and  took  no  steps 
to  procure  its  incorporation  with  liability 
limited  in  Western  Australia,  either  by 
royal  charter,  letters  patent  or  Act  of 
the  Western  Australian  Legislature ;  nor 
has   it  ever  been  registered  under  the 
Joint- Stock     Companies    Ordinance    of 
1858.     It  also  states  the  mode  in  which 

(5)  Sir  Barnes  Peacock ;  Sir  Montague  B.  Smith ; 
Sir  Richard  Couch. 
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the  bnsineBs  was  carried  on,  and  thafc  the 
cheques  bj  which  payments  were  made 
were  in  the  form — **  The  Rockingham 
Jarrah  Timber  Company  (Limited)," 
signed  by  William  Wanliss.  It  is  not 
dispnted  that  the  business  was  carried 
on  by  William  Wanliss,  in  Western  Aus- 
tralia, as  the  agent  of  a  limited  com- 
pany incorporated  in  Victoria.  The 
transactions  were  entered  into  by  him  as 
such  agent,  and  the  credit  was  given  to 
such  a  company.  The  question  in  the 
case  was,  whether  the  defendant,  who 
was  a  shareholder  in  the  company  and 
one  of  the  directors,  could  be  made  liable 
for  the  debt  which  had  been  contracted 
by  Wanliss  as  its  agent. 

In  the  argument  for  the  appellant  it 
was  conceded  that  the  general  principle 
was,  as  stated  by  Mr.  Justice  Lindley  in  his 
work  on  Partnership,  *'  That  if  a  company 
is  incorporated  by  a  foreign  government, 
so  that  by  the  constitution  of  that  com- 
pany  the  members  are  rendered  wholly 
irresponsible,  or  only  to  a  limited  extent 
responsible,  for  the  debts  and  engage- 
ments of  the  company,  the  liability  of 
the  members  as  such  would  be  the  same 
in  this  country  as  in  the  country  which 
created  the   corporation."      But  it  was 
contended  that  the  Legislature  of  Western 
Australia  had  a  right,  if  it  thought  fit,  to 
annex  any  kind  of  condition  to  the  carry- 
ing on  business  in  their  own  territory, 
and  that,  by  the  construction  which  should 
be  pat  upon  the  ordinance   of  1858,  it 
had  enacted  that  unless  a  foreign  corpo- 
ration carrying  on  business  in  Western 
Australia  complied  with  this  ordinance 
and  was  registered  according  to  its  pro- 
visions, its  individual  members  should  be 
liable  to  be  sued  for  its  debts.     It  was 
stated,  and  properly,  that  the  real  ques- 
tion in  the  case  was  whether  the  Western 
Australian  Legislature  so  enacted. 

In  considering  that  question,  we  may 
first  look  at  the  principle  which  is  laid 
down  by  Story,  and  quoted  by  the  Chief 
Justice  in  his  summary  of  the  argument 
for  the  plaintiff,  in  these  words :  **  In  the 
silence  of  any  positive  rule  affirming  or 
denying  or  restraining  the  operation  of 
foreign  laws,  Courts  of  justice  presume 
the  tacit  adoption  of  them  by  their  own 
govemmenty  unless  they  are  repugnant 


to  its  policy  or  prejudicial  to  its  intei'ests." 
Therefore,  we  have  to  seo  whether,  upon 
the  true  construction  of  this  ordinance, 
the  Legislature  of  Western  Australia  has  « 
said  that  a  company  incorporated  in  an- 
other  colony  or  in  a  foreign  country,  not 
having  complied  with  its  provisions,  can- 
not carry  on  business  or  make  contracts 
in  Western  Australia  by  its  agent  with- 
out its  members  being  liable  individually 
for  itfr  debts  or  engagements. 

Now  an  examination  of  the  ordinance 
appears  to  shew  that   this  was  not  the 
intention.      Its  title  is,  *^Aa  Ordinance 
for  the  incorporation  and  regulation  of 
Joint-Stock  Companies  and  other  Asso- 
ciations, and  for  limiting  the  liability  of 
certain   of   the  same.''      The   preamble 
shews  that  one  of  the  objects  was  that 
members  of  joint- stock  companies  should 
be  enabled  to  limit  the  liability  for  the 
debts  and  engagements  thereof  to  which 
they  are  or  would  be  subject.     The  4th 
section  is :    *'  If  more  than  ten  persons 
shall,  after  the  1st  day  of  January,  1860, 
carry  on  in  partnership  any  trade  or  busi- 
ness  having  gain  for  its  object,  unless 
they  are  registered  as  a  company  under 
this   ordinance  or  are    incorporated,  or 
otherwise  legally  constituted,  by  or  in  pur- 
suance of  some  private  ordinance,  royal 
charter  or  letters  patent,  every  person  so 
acting  shall  be  severally  liable  for  the 
payment  of  the  whole  debts  of  the  part- 
nership, and  may  be  sued  for  the  same 
without  the  joinder  in  the  action  or  suit 
of  any  other  members   of  the  partner- 
ship."    These  words  are  not  descriptive 
of  a  corporation  carrying  on  business  in 
Western  Australia  by  its   agent.     You 
cannot  say  that  a  ccrporation  is  ten  per- 
sons or  more  carrying  on  business.     It 
may  or  may  not  be  that  the  corporation 
which  was  formed  in  Victoria  consists  of 
more  than  ten  persons.      That  is  not  a 
matter  to  be  enquired  into  in  Western 
Australia.     The  whole  enactment  appears 
to  be  applicable  to  a  case  where  persons 
intended  to  commence  business  in  West 
em  Australia  in  partnership ;  and  if  there 
were  more  than  ten,  then,  unless  regis- 
tered as  a  company,  each  might  be  sued 
for  the  whole  debts  of  the  partnership 
without  joinder  of  any  other  members  of 
it.     It  appears  to  refer  to  a  company 
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proposed  to  be  formed  for  the  purpose  of 
carrying  on  business  in  Western  Austra- 
lia— not  to  a  corporation  existing  in 
another  place  and  coming  to  Western 
Australia  to  carry  on  some  business  there 
through  its  agents.  The  case  of  such  a 
corporation  does  not  appear  to  have  been 
contemplated  by  this  section,  and  the  pre- 
sumption  certainly  would  be,  according 
to  the  authorities  before  mentioned,  that 
this  was  not  intended.  It  is  not  to  be 
presumed  that  there  was  an  intention, 
contrary  to  the  comity  of  nations,  to  pre- 
vent a  foreign  incorporated  company 
carrying  on  business  at  all  in  the  colony, 
because  there  would  be  so  many  difficul- 
ties in  the  way  of  a  foreign  incorporated 
company  registering  its  members  in  ao- 
con&nce  with  the  provisions  of  this 
ordinance  that  practi(»dly  it  could  not  do 
so.  Then  the  5th  section  contains  words 
which  shew  that  what  was  meant  is,  not 
an  existing  incorporated  company  coming 
to  Western  Australia  to  trade,  but  a  com- 
pany which  was  to  be  formed  there.  It 
speaks  in  several  places  of  the  proposed 
company.  And  section  18,  and  other  sec- 
tions which  have  been  referred  to  by  Mr« 
Benjamin  in  liis  argument,  shew  that  in 
many  instances  it  would  be  impossible  for 
a  foreign  company  to  comply  witb  the 
requirements  of.  this  ordinance.  Section 
18  says  that  "  Once  in  every  year  a  list 
shall  be  made  of  the  persons  who  on  the 
fourteenth  day  succeeding  the  day  on 
which  the  ordinary  general  meeting  of 
the  company,  or,  if  there  is  more  than 
one  ordinary  meeting  in  each  year,  the 
first  of  such  ordinary  general  meetings, 
is  held,  are  the  holders  of  shares  in  the 
company ;"  and  section  35  provides  that 
there  shall  be  a  general  meeting  of  the 
company  held  once  at  least  in  every  year. 
In  this  instance  there  appears  to  have 
been  no  shareholder  in  Western  Australia, 
and  it  might  frequently  occur  that  there 
would  be  no  shareholder  in  the  foreign 
company  resident  there.  Consequently 
those  provisions  could  not  be  complied 
with. 

The  whole  scope  of  this  ordinance  ap- 
pears to  their  Lordships  to  be  opposed  to 
the  view  that  it  was  intended  to  apply  to 
a  company  which  was  incorporated  else- 
where.   Its  object  was  one  which  might 


well  be  contemplated  by  the  Legislature 
of  Western  Australia,  namely,  that  per- 
sons  there  who  wish  to  carry  on  business 
in  partnership  with  a  limited  liability  for 
the  debts  and  engagements  thereof,  if 
there  were  more  than  ten  of  them,  should 
be  registered;  bat  it  was  not  meant  to 
apply  to  foreign  corporations,  or  com- 
panies incorporated  elsewhere,  and  pro- 
perly and  lawfully  carrying  on  business 
as  such. 

This  is  in  accordance  with  the  decision 
of  their  Lordships  in  the  case  of  Bulkdey 
V.  Schutz  (6),  where  it  was  held  that  "  A 
railway  company  and  a  partnership  com- 
plete and  existing  in  a  foreign  country  is 
not  within  the  purview  of  the  English 
Joint- Stock  Companies  Acts  of  1856  and 
1857,  so  as  to  enable  Her  Britannic  Ma- 
jesty's Consular  Court  in  Egypt  to  issue 
a  sequestration  against  such  of  the  mem- 
bers of  the  company  as  were  resident 
within  the  jurisdiction  of  that  Court  for 
not  complying  with  an  order  of  that 
Court  to  register  the  company  as  one  of 
limited  liabiUty  under  the  English  Acts.*' 
The  company  there,  being  a  complete  and 
existing  company,  could  not  be  registered 
as  one  of  limited  liabilitv  under  the  En- 
glish Acts.  Applying  that  decision  to 
the  present  case,  it  is  an  authority  that 
this  company,  being  duly  registered  under 
the  ordinance  of  the  colony  of  Victoria^ 
and  incorporated  there,  could  not  be  again 
registered  as  a  company  in  Western  Aus- 
tralia. It  was  mentioned  in  the  course 
of  the  argument,  that  it  would  not  be 
possible  so  to  register  it  without,  as  it 
were,  first  disintegrating  the  company, 
and  making  it  cease  to  be,  as  far  as 
Western  Australia  is  concerned,  a  coipo* 
ration  at  all.  But  it  is  conceded  on  the 
part  of  the  appellants,  and  appears  from 
the  case,  that  it  was  carrying  on  business 
in  Western  Australia,  and  was  dealt  with 
and  given  credit  to,  as  an  existing  com- 
pany. It  appears,  therefore,  to  thdr 
Lordships  that  the  contention  on  the  part 
of  the  appellant  that  this  ordinance  is  to 
be  construed  as  prohibiting  this  company 
from  carrying  on  its  business  in  Western 
Australia  as  a  corporation,  and  making 
the  individual  shareholders  liable,  cannot 

(6)  3  Privy  CouncU  AppwU,  pb  764. 
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be  supported.  That  was  not  the  inten- 
tion of  the  Leg^lature  of  Western  Ans- 
tralia.  It  was  not  intended  that  where 
business  was  carried  on  in  this  way  by 
the  agent  of  a  corporation,  and  credit 
was  given  to  it  through  its  agent,  the 
individual  shareholders  should  be  made 
liable. 

Their  Lordships,  therefore,  will  humbly 
advise  Her  Majesty  that  the  judgment 
which  is  appealed  from  be  affirmed,  and 
the  appeal  dismissed  with  costs. 


Solicitors— Wilkinson    &  Brew,    for  appellant ; 
West,  King,  Adaaui  &  Co.^  for  respondent. 


1881. 


{WILLIAM  MATTHEW  HUTCHINSON 
GIBBONS  (apjpeUcmt)  v.  wil- 
LIAM  MATTHEW  HUTCHINSON 
GIBBONS  (a  minor)  (respari' 
dent). 

New  South  Walea^WUl-^*' Shall  he 
horn  '* — Construction. 

A  testator  devised  his  real  estate  to  the 
use  of  his  grandsons  for  Ufe,  as  tenants  in 
common^  with  remainder  to  their  respective 
sons  in  tail  male,  with  a  proviso  "  that  if 
any  person  whom  I  have  made  tenant  in  tail 
male  of  my  said  estate  shaU  he  horn  in  my 
lifetime^  then  and  in  such  case  I  revoke  the 
devise  so  made  to  him.  In  lieu  thereof  I 
give  and  devise  the  hereditaments  comprised 
in  such  devise  and  appointment  to  the  use 
of  the  scvme  person  respectively  for  the  term 
of  his  or  her  natural  life,  amd,  after  his  or 
her  decease,  to  the  use  of  his  or  her  first 
and  every  other  son  successively,  according 
to  their  respective  seniorities  in  tail  ma2e" : 
— ^Held,  that  t?^  words  "shall  he  hom^* 
referred  to  a  tenant  in  tail  horn  after  the 
daie  of  the  will,  and  that  the  son  of  a 
grandson  living  at  that  date  took  an  estate 
tail  under  the  will. 

This  was  an  appeal  from  an.  order  of 
the  Supreme  Court  of  New  South  Wales, 
afiirming  the  decree  of  the  primary  Judge 
in  equity  of  that  Court. 


On  the  19th  of  March,  1879,  a  bill  was 
filed  in  the  Supreme  Court  against  the  ap- 
pellant William  Hutchinson  Gibbons,  and 
Mackenzie  Bowman,  Thomas  McCulloch, 
George  Hill  the  yoanger,  Andrew  Hardie 
McCullooh  the  younger,  and  Septimus 
Alfred  Stephen,  praying  that  it  might  be 
declared  that  the  respondent  and  the 
defendants  were  respectively  entitled  to 
the  hereditaments  called  "  Golden  Grove 
Farm,"  in  certain  parts  or  shares. 

The  fetcts  were  as  follows : — 

William  Hutchinson,  late  of  Sydney,  in 
the  colony  of  New  South  Wales,  esquire, 
made  and  executed  his  last  will  and 
testament  in  writing  dated  the  20th  of 
December,  1845,  whereby  among  other 
bequests  and  devises  the  testator  devised 
his  estate  called  "  Golden  Grove  Farm  " 
as  follows: — 

'*  To  the  use  of  my  grandsons  William 
Hutchinson  Gibbons,  Mackenzie  Bow- 
man, Thomas  Ormonde  Clarkson,  Charles 
Eoberts,  junior,  William  Charles  Nichols 
and  Richard  Roberts  during  their  respec* 
tive  lives  in  equal  shares  and  proportions 
as  tenants  in  common,  and  as  to  the  respec- 
tive shares  therein  of  each  of  them  my 
said  grandsons,  after  his  decease ;  to  the 
use  of  his  first  and  every  other  son  suc- 
cessively according  to  seniority  of  birth 
in  tail  male,  and  on  failure  of  the  issue 
male  of  any  one  or  more  of  my  said 
grandsons,  then  and  so  often  as  the  same 
shall  happen  I  give  and  devise  as  well 
the  share  or  respective  shares  originally 
limited  to  the  grandson  whose  issue  shall 
80  fail  as  the  share  or  respective  shares 
which  by  virtue  of  this  present  clause 
shall  have  become  vested  in  him  or  them 
or  his  or  their  issue  male  ;  to  the  use  of 
the  other  or  others  of  my  said  grandsons 
during  his  or  their  life,  or  respective 
lives,  in  equal  shares  as  tenants  in 
common  :  And  after  the  decease  of  such 
last-mentioned  grandsons,  then  I  give  and 
devise  the  share  or  shares  lastly  herein- 
before limited  to  him  to  his  first  and 
every  other  son  successively  according  to 
senioribr  of  birth  in  tail  male,  and  if 
there  shall  be  a  fiiilnre  of  such  issue  of 
all  my  said  grandsons  but  one  of  them,  I 
give  and  devise  the  entirety  of  all  the 
said  estates,  messuages  and  tenements, 
heraditaments,   houses  and   premises  to 
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the  use  of  saoh  only  grandson  for  his  life, 
and  after  his  decease  to  the  nse  of  his 
first  and  every  other  son  snccessively 
according  to  their  respective  seniorities  in 
tail  male." 

The  testator  also  thereby  devised 
other  properties  to  divers  other  persons 
for  life  with  remainders  to  their  sons  suc- 
cessively in  tail  male,  and  also  devised 
other  properties  to  persons  therein  named 
in  tail  male,  and  a  proviso  was  added  by 
him  at  the  end  of  his  will  in  the  words 
following  ;  that  is  to  say : — 

'*  Provided  always  that  if  any  person 
whom  I  have  made  tenant  in  tail  male  of 
my  said  estate  shall  be  bom  in  my  life- 
time, then  and  in  snch  case  I  revoke  the 
devise  so  made  to  him ;  in  lieu  thereof  I 
give  and  devise  the  hereditaments  com- 
prised in  such  devise  and  appointment  to 
the  use  of  the  same  person  respectively 
for  the  term  of  his  or  her  natnral  life,  and 
after  his  or  her  decease  to  the  nse  of  his 
or  her  first  and  every  other  son  sac- 
cessively,  according  to  their  respective 
seniorities  in  tail  male." 

The  testator  died  on  or  about  the 
26th  of  July,  1846,  and  the  will  was 
proved  in  the  Supreme  Court  of  New 
South  Wales. 

Thomas  Ormonde  Clarkson  and  William 
Charles  Nichols  had  both  died  without 
issue,  whereby  the  hereditaments  became 
divisible  in  equal  fourths.  Mackenzie 
Bowman  never  married,  and  became  in- 
sane. 

William  Kenny  Gibbons  was  the  eldest 
son  of  the  appellant,  and  was  bom  on  the 
24th  of  October,  1844,  before  the  date  of 
the  will. 

By  a  disentailing  deed  dated  the  Slst 
of  July,  1866,  the  said  William  Kenny 
Oibbons  conveyed  to  the  appellant  his 
share  and  interest  in  the  Golden  Grove 
Farm  in  fee. 

The  respondent  was  the  eldest  son  of 
the  said  William  Kenny  Gibbons  and 
claimed  that  under  the  proviso  he  was 
entitled  to  an  estate  in  tale  male  in  re- 
mainder in  one  equal  fourth  part,  and  in 
one  equal  third  part  in  another  fourth 
part  of  the  said  hereditaments,  and  that 
the  said  William  Kenny  Gibbons  was 
entitled  only  to  a  life  estate  therein. 

The  case  came  on  for  hearing,  and  was 


referred  to  the  Master  in  Equity  of  the 
Sapreme  Court  to  enquire  and  report 
who  were  the  parties  interested  in  the 
hereditaments,  and  for  what  respective 
estates  and  shares. 

On  the  16th  of  October,  1879,  the 
Master  reported  that  if  under  the  will  of 
William  Hutchinson,  the  testator,  Wil- 
liam Kenny  Gibbons  took  a  freehold 
estate  in  tail  male,  the  respondent,  Wil- 
liam Matthew  Hutchinson  Gibbons,  was 
not  interested  and  had  no  estate  therein ; 
but  if  under  the  said  will  William  Kenny 
Gibbons  took  only  a  life  estate  in  such 
hereditaments  and  premises,  then  the 
freehold  estate  in  remainder  in  one-fourth 
of  the  hereditaments  and  premises  claimed 
by  tbe  appellant  was  vested  in  the  re- 
spondent. 

On  the  5th  of  December,  1879,  the 
cause  came  on  to  be  heard  upon  further 
consideration  before  the  primary  Judge 
in  Equity,  who  made  a  decree  whereby 
he  declared  that  under  the  will  of  William 
Hutchinson  the  said  William  Kenny 
Gibbons  only  took  a  lifs  interest  in  the 
said  hereditaments,  and  that  the  freehold 
estate  in  remainder  in  one-fourth  part  of 
the  said  hereditament  claimed  by  the  ap- 
pellant was  vested  in  the  respondent. 

On  the  22nd  of  June,  1880,  the  cause 
was  heard  on  the  appeal  of  the  appellant 
from  the  decree  of  the  primary  Judge. 
Judgment  was  delivered  in  favour  of  the 
respondent. 

The  present  appeal  was  from  this 
order. 

Mr,  Eddis  and  Mr.  SerreU,  for  the  ap- 
pellant.— Under  the  devise  of  the  here- 
ditaments William  Kenny  Gibbons  took 
an  estate  in  tail  male.  He  barred  the  en- 
tail, and  conveyed  the  hereditaments  to 
the  appellant  in  fee-simple.  The  proviso 
did  not  affect  or  alter  the  estate  in 
tail  male  of  William  Kenny  Gibbons. 
The  proviso,  upon  the  true  construction, 
only  applied  to  such  persons  as  were  bom 
after  the  date  thereoi.  A  construction  of 
the  proviso,  which  would  make  it  include 
persons  already  bom  at  the  date  of  the 
wiU,  would  be  at  variance  with  the 
natural  interpretation  of  the  proviso,  and 
would  produce  ambiguity  in  the  will,  and 
defeat  the  intention  of  the  testator.  Tbej 
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referred  to  Oo.  Lii.  206^  Hewei  y.  Ireland 
(1),  Doe  y.  Halleti  (2),  In  re  Sheppard's 
Tnteis  (3),  Almaeh  v.  Home  (4),  JSariy  y. 
fan^oto  (5),  8iom  y.  Benbow  (6),  Loring 
y.  Thomas  (7)  and  Siurgess  y.  Pearson  (8). 
Jfr.  Mackeson  and  Jlfr.  TT.  OireTi,  for  the 
respondent. — Upon  atrae  constmction  of 
the  will  the  respondent  took  an  estate  tail, 
and  William  Kenny  Gibbons  only  took  an 
estate  for  life.  The  proviso  contained  in 
the  will  applied  to  all  tenants  in  tail  bom 
in  the  lifetime  of  the  testator  whether 
prior  to  or  after  the  date  of  the  will.  The 
words  "  shall  be  bom  in  my  lifetime " 
haye  a  technical  meaning.  They  inclnde 
all  persons  bom  before  or  after  the  date 
of  the  wiU.  The  general  intention  of  the 
testator  was  to  tie  up  his  estate  for  as 
long  as  the  rale  against  perpetaities 
wonld  permit.  All  the  descendants  bom 
in  the  testator's  lifetime  were  to  take  life 
estates  only  under  the  will.  The  proyiso 
applies  to  a  class,  and  WiUiam  Kenny 
Gibbons  was  one  of  that  dass.  They 
referred  to  Jarman  on  Wills  (3rd  ed.), 
yol.  ii.  p.  168,  Hebbleihtoaiie  y.  Oartwright 
(9),  Wynne  y.  Wynne  (10),  Seymour  y. 
Lucas  (11),  Tamold  y.  Moorhouse  (12), 
Barnes  v.  Jennings  (13),  Manning  y. 
Chambers  (14),  Trappes  y.  Meredith  (lb) ^ 
and  to  Bythewood^s  Conveyancing  (3rd 
ed.),  yol.  ix.  p.  830. 

Sib  Richabd  Couch  deliyered  the  judg- 
ment of  their  Lordships  (16). — This  is  an 
appeal  in  a  snit  brought  in  the  Supreme 

(1)  IP.  Wms.  426. 

(2)  1  M.  &  S.  124. 

(3)  1  Kay  &  J.  260. 

(4)  1  Hem.  &  M.  630 ;  32  Law  J.  Rep.  Gfaanc. 
304 

(5)  2  Coll.  342;  15  Law  J.  Hep.  Chanc.  169. 

(6)  2  Myl.  &  E.  46. 

(7)  1  Br.  &  S.  514  ;  30  Law  J.  Rep.  Gbanc.  789. 

(8)  4Madd.  411. 

(9)  Ca.  t  Tttlb.  31. 

(10)  2  Keen,  778. 

(11)  1  Dr.  &  S.  177;  29  Law  J.  Rep.  Chanc. 
841. 

(12)  1  Ross.  &  M.  364. 

(13)  35  Law  J.  Rep.  Chanc.  675 ;  Law  Rep.  2 
£q.  448. 

(14)  1  De  Qex  &  S.  282. 

(15)  41  Law  J.  Rep.  Chanc.  237 ;  Law  Rep.  7 
Oh.  App.  248. 

(16)  Sir  Barnes  Peacock :  Sir  Montague  E. 
SmiUi;  Sir  Robert  P.  Collier;  Sir  Richard 
Conch ;  and  Sir  Arthur  Hobhonse. 


Conrt  of  New  Sonth  Wales  by  Richard 
Hntchinson  Roberts  against  the  appellant 
and  five  other  persons,  praying  that  it 
might  be  dedated  that  the  plaintiff  and 
the  defendants  were  respectively  entitled 
to  certain  hereditaments  and  premises 
called  "  Golden  Grove  Farm "  in  the 
parts  or  shares  in  the  pleadings  men- 
tioned, and  that  the  same  might  be  sold 
or  partitioned,  and  for  consequent  relief. 
On  the  hearing  on  the  25th  of  Jane, 
1879,  a  decree  was  made,  directing  a 
reference  to  the  Master  of  the  Supreme 
Court,  to  enquire  and  report  who  were 
the  parties  interested  in  the  said  heredita- 
ments and  premises,  and  for  what  estates 
and  interests,  and  in  what  shares  and  pro- 
portions, and  whether  they  were  parties 
to  the  suit,  and  that  the  respondent,  the 
eldest  son  of  William  Kenny  Gibbons, 
should  be  served  with  notice  of  the 
decree. 

On  the  16th  of  October,  1879,  the 
Master  reported  that  if,  under  the  will  of 
William  Hutchinson,  the  testator  in  the 
pleadings  mentioned,  William  Kenny  Gib- 
t>ons  took  a  freehold  estate  in  tail  male  in 
the  said  hereditaments  and  premises,  the 
respondent,  William  Matthew  Hntchin- 
son Gibbons,  the  younger,  was  not  inte- 
rested, and  had  no  estate  therein,  and 
was  not  a  necessary  party  to  the  suit, 
and  the  plaintiff  and  the  defendants  were 
the  only  necessary  and  proper  parties 
thereto ;  bat  if,  under  the  will,  William 
Kenny  Gibbons  took  only  a  life  estate, 
then  the  freehold  estate  in  remainder  in 
one- fourth  of  the  hereditaments  and 
premises  claimed  by  the  appellant  was 
vested  in  the  respondent,  who  would  be 
a  necessary  party  to  the  suit.  On  the 
hearing  upon  further  consideration  before 
the  primary  Judge  in  Equity  of  the 
Supreme  Court,  on  the  5th  of  December, 

1879,  a  decree  was  made,  declaring  that 
under  the  will  William  Kenny  Gibbons 
took  only  a  life  interest,  and  that  the  free- 
hold  estate  in  remainder  in  one-fourth  of 
the  hereditaments  and  premises  was  vested 
in  the  respondent,  and  that  he  was  a 
necessary  party  to  the  suit,  and  the  plead- 
ings were  directed  to  b(B  amended  by 
making  him  a  party  as  defendant.  This 
was  done,  and,  on  the  22nd   of  Juno, 

1880,  the  cause  came  on  to  -be  heard  on 


48 


PRIVY  COUNCIL  CAflEEU 


[N.S. 


Gibhons  y.  CHbbons, 


the  appeal  of  William  Matthew  Hatohin- 
son  Gibbons,  the  present  appellant,  before 
three  Judges  of  the  Supreme  Court,  when 
two  of  them,  one  being  the  primary 
Judge,  delivered  judgment  in  favour  of 
the  respondent,  and  affirmed  the  decree 
and  dismissed  the  appeal.  The  judg- 
ment of  the  third  Judge  was  in  favour  of 
the  appellant. 

The  present  appeal  is  from  that  affirm- 
ance. 

William  Hutchinson,  by  his  will,  dated 
the  20th  of  December,  1845,  among  other 
bequests  and  devises,  devised  his  estate 
called  "  Golden  Grove  Farm,"  after  cer- 
tain estates  which  have  since  determined, 
as  follows — [His  Lordship  read  the  de- 
vise]. 

The  testator  also  devised  many  other 
properties  to  other  persons  for  life,  with 
remainders  to  their  sons  successively  in 
tail  male.  In  many  of  these  devises  the 
words  used  are  "  to  the  use  of  her  (or  his) 
first  and  every  other  son  successively 
according  to  seniority  of  birth,  and  the 
heirs  male  of  the  body  of  such  son"  (or 
"  in  tail  male  ").  In  two  (to  the  children 
of  his  daughter  Martha  Roberts)  the 
words  are  "  to  the  use  of  all  the  children, 
if  more  than  one,  now  bom  or  hereafter 
to  be  bom  of  the  said  Martha  Roberts  by 
her  present  husband,  in  equal  shares  and 
proportions  as  tenants  in  common  in  tail, 
with  cross  remainders  between  them  in 
tail'*  In  another  part  of  the  will  there 
is  a  devise  of  certain  property,  after  the 
decease  of  his  daughter  Elizabeth  Bow- 
man, to  his  grandsons,  '^  Mackenzie  Bow- 
man and  Frederick  Bowman,  sons  of 
William  and  Elizabeth  Bowman,  for  life 
as  tenants  in  common,  and  as  to  the 
shares  of  each  of  them  after  his  decease, 
to  the  use  of  his  first  and  every  other  son 
successively  in  tail  male ;  and  on  failure 
of  the  issue  male  of  one  of  them  the  share 
to  go  to  the  other  for  life,  and  after  his 
decease  to  his  first  and  other  sons  suc- 
cessively in  tail  male."  And  this  is 
immediately  followed  by  a  devise  of  other 
property  after  the  decease  of  his  daughter 
Elizabeth  Bowman,  "  to  the  use  of  all  the 
children  now  bom  or  hereafter  to  be  bom 
of  the  said  Elizabeth  Bowman  by  her  pre- 
sent husband  William  Bowman  (except- 
ing  her  eldest  son,  the  said  Mackenzie 


Bowman,  whom  I  consider  I  have  herein- 
before sufficiently  provided  for),  equally 
to  be  divided  between  them  as  tenants  in 
common  in  tail  male,  with  cross  remain- 
ders between  them  in  tail  male."  Thus 
Frederick  Bowman,  whom  the  testator  bad 
by  name  made  a  devisee  for  life  in  the  pre- 
vious devise,  was  to  take  by  this  devise, 
under  the  words  '^  the  children  now  bora." 
Then,  after  a  devise  of  certain  property 
to  his  daughter  Mary  Holden  for  life,  and 
after  her  decease  to  her  husband  John 
Rose  Holden,  if  he  should  survive  her, 
for  his  life,  there  is  a  devise  of  the  pro- 
perty "  to  the  use  of  Thomas  Ormonde 
Glarkson  and  George  Holden,  both  now 
residing  with  the  said  John  Rose  Holden 
and  Mary  Holden,  in  York  Street  afore- 
said, and  all  and  every  other  children  or 
child  of  the  said  John  Rose  Holden  and 
Mary  Holden  his  wife  (except  an  eldest 
son),  to  be  divided  in  equal  shares  and 
proportions  as  tenants  in  common  in  taU 
male,  with  cross  remainders  between  them 
in  tail." 

And  at  the  end  of  the  will  there  is  this 
proviso — [His  Lordship  read  tiie  proviso]. 

The  testator  died  on  or  about  the  26th 
of  July,  1846,  and  the  will  was  dnly 
proved  in  the  Supreme  Court  of  New 
South  Wales.  Thomas  Ormonde  Clark- 
son  and  William  Charles  Nichols  both 
died  without  issne.  Mackenzie  Bowman 
has  never  married,  and  has  been  duly 
found  to  be  a  lunatic,  and  Thomas  M'Cnl- 
loch,  the  oonmiittee  of  his  estate,  is  one 
of  the  defendants. 

William  Kenny  Gibbons  is  the  eldest 
son  of  the  appellant,  the  grandson  of  the 
testator,  whom,  in  his  will,  he  calls  Wil- 
liam Hutchinson  Gibbons,  and  was  bom 
on  the  24th  of  October,  1844,  before  the 
date  of  the  will;  and,  by  a  disentailing 
deed  dated  the  Slst  of  Jnlv,  1866,  oon. 
veyed  to  the  appellant  his  share  and  in- 
terest in  the  Gblden  Grove  Farm  in  fee. 

The  respondent  is  the  eldest  son  of 
William  Kenny  Gibbons,  and  claims  that 
under  the  proviso  he  is  entitled  to  an 
estate  in  tail  male  in  remainder  in  one- 
fourth  part,  and  in  one- third  part  of  an- 
other fourth  part,  of  Gt>lden  Grove  Farm, 
and  that  William  Kenny  Gibbons  ia  en- 
titled to  only  a  life  estate  therein. 

Of  the  two  learned  Judges  who  deli- 
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▼ered  judgment  in  fayonr  of  the  respon- 
dent, one  held  that  the  proviso  applied  to 
all  tenants  in  tail  bom  dnring  the  testa- 
tor's lifetime,  T?hether  before  or  after  the 
date  of  his  will.  The  other  held  that  the 
expression  in  the  proviso,  "  If  any  person 
whom  I  have  made  tenant  in  tail  male  of 
my  said  estate  shall  be  born  in  my  life- 
time," might  be  appropriately  applied  to 
classes  of  unnamed  devisees,  of  whom  it 
would  necessarily  be  uncertain  whether 
those  who  would  be  alive  at  the  testator's 
death  might  prove  to  have  been  bom 
earlier  or  later,  but  not  so  to  individuals 
whom  the  testator  knew  to  be  already  in 
life,  and  whom  he  had  specially  singled 
out  for  remainders  in  tail.  Both  appear 
to  have  thought  that  the  will  must  be 
construed  as  speaking  at  the  testator's 
death,  in  which  they  were  clearly  mis- 
taken. 

The  decision  in  this  appeal  depends 
upon  the  construction  of  this  proviso.  The 
learned  counsel  for  the  respondent  con- 
tended that  the  words  "  shall  be  bom  in 
my  lifetime"  had  a  technical  meaning, 
and  must  be  construed  so  as  to  include 
all  persons  bom  before  or  after  the  date 
of  the  will,  and  they  further  contended 
that  the  general  intention  of  the  will  was 
to  extend  the  rule  of  perpetuities  to  its 
utmost  extent ;  and  that  all  persons  bom 
in  the  testator's  lifetime  were  to  have  life 
estates  only.  But  their  Lordships  do  not 
aooede  to  this  view.  Where  indeed  the 
word  **  issue "  is  a  word  of  limitation  it 
may  be  said  that  expressions  coupled  with 
it  and  pointing  to  future  births  receive  a 
techniod  construction.  In  that  case  there 
is  no  gift  to  the  issue;  the  mention  of 
issue  only  operates  to  designate  the 
quality  of  the  interest  given  to  their 
parent,  and  the  distinction  between  future 
and  existing  issue  altogether  disappears. 
It  is  quite  different  when  there  is  a  direct 
gift  to  the  issue.  In  that  case  the  only 
rule  of  construction  applicable  is  the  com- 
mon one,  that  words  are  to  hare  their 
natural  signification,  and  that  legal  and 
technical  words  are  to  have  their  legal 
and  technical  signification,  unless  there 
be  something  in  the  context  of  a  parti- 
cular instrument  to  shew  the  contrary. 

As  yice-Chancellor  Kindersley  says  in 
Vol..  60. — ^Prit.  CoiTK. 


Loving  v.  Thomas  (7),  where  the  words 
were  "  shall  die,"  "  The  question  is 
really  one  of  intention,  whether  the  tes- 
tator intended  to  make  a  gift  by  way  of 
substitution  of  the  issue  only  of  those 
who  were  living  at  the  date  of  the  will, 
or  to  include  the  issue  of  any  predeceased 
child,  and,  of  course,  this  intention  can 
be  taken  from  the  language  of  the  will." 
In  cases  of  substitution  an  intention  is 
implied  on  the  face  of  the  will  that  "  if 
the  precedent  limitation  by  what  means 
soever  is  out  of  the  case  the  subsequent 
limitation  takes  place  " — In  re  ShepparcTs 
Trusts  (3).  But  in  this  case  the  object 
of  the  proviso  is  to  cut  down  certain  de- 
finite gifbs,  and  this  is  not  to  be  done 
unless  the  intention  is  clearly  expressed 
— Sturgess  v.  Pearson  (8).  In  the  case  of 
a  proviso  to  take  effect  on  the  legatee 
becoming  bankrupt,  words  of  f  nturiiy  are 
not  allowed  to  operate  to  defeat  the  mani- 
fest intention  of  the  testator,  that  the  gift 
shall  be  a  personal  benefit  to  the  legatee 
— Trajppes  v.  Meredith  (15). 

Numerous  cases,  to  which  it  is  unne- 
cessary to  refer,  have  undoubtedly  decided 
that  the  words  "  shall  be  bom,"  in  the 
absence  of  any  context  to  explain  them, 
are  to  taken  as  words  of  futurity.  But 
they  have  not  a  technical  meaning,  except 
in  the  case  before  mentioned,  and  their 
construction  in  other  than  the  ordinary 
meaning  depends  upon  the  intention.  It 
cannot  be  presumed  in  this  case  that  the 
testator's  intention  was  that  all  persons 
born  in  his  lifetime,  were  to  have  life 
estates,  since  he  has  given  an  estate  tail 
to  two  persons  by  their  names  in  the  will, 
and  to  another  who,  though  not  named 
.in  that  devise,  had  been  named  in  a  pre- 
vious one.  Indeed,  it  was  allowed  in  the 
argument  that  the  testator  did  not  intend 
to  include  named  persons,  or  any  one  of 
whose  existence  he  knew.  Thus,  if  the 
respondent's  construction  be  adopted,  an 
exception  would  have  to  be  introduced 
into  the  proviso  after  the  words  "  any 
person."  Again,  the  proviso  is  confined 
to  tenants  in  tail  male,  and  thus  could  not 
affect  the  devise  to  the  children  of  Martha 
Roberts,  which  is  contrary  to  the  sup- 
posed intention.  It  results,  therefore, 
from  a  consideration  of  the  several  de- 
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viBes,  that  no  such  general  intention  as 
has  been  contended  for  can  be  collected 
from  the  will,  and  the  words  of  the  pro- 
viso mast  therefore  be  constmed  accord- 
ing to  their  grammatical  sense,  and  be 
taken  to  mean  a  tenant  in  tail  male  bom 
after  the  date  of  the  will.  Arguments 
founded  upon  the  supposed  general  in- 
tention of  a  testator  require  to  be  carefully 
watched.  This  was  pointed  out  by  the 
Lord  Chancellor  in  Oiles  v.  Meleom  (17). 
He  says,  "I  am  led  (18)  to  follow  the  argu- 
ment as  to  the  general  scheme  of  the  will. 
It  is,  I  venture  to  say,  a  perilous  and 
hazardous  argument  in  most  cases  where 
it  is  used.  I  do  not  say  that  there  are 
not  cases  in  which  it  may  be  properly 
used,  but  certainly  it  is  an  argument 
which  seeks  to  escape  from  the  necessitv 
of  grappling  with  the  meaning  of  parti- 
cular words  upon  grammatical  principles, 
and  endeavours  to  get  into  a  region  of 
speculation  as  to  the  probable  intent  of 
the  testator.'' 

Their  Lordships  will  therefore  humbly 
advise  Her  Majesty  to  reverse  the  decree 
of  the  Supreme  Court,  dated  the  5th  of 
December,  1879,  so  far  as  it  declares  that 
under  the  said  will  of  William  Hutchin- 
son the  said  William  Kenny  Gibbons  took 
only  a  life  estate  in  the  hereditaments 
and  premises  the  subject-matter  of  the 
suit,  and  that  the  freehold  estate  in  re- 
mainder in  one- fourth  part  of  the  said 
hereditaments  and  premises  claimed  by 
the  defendant,  William  Matthew  Hutchin- 
son G-ibbons,  was  vested  in  the  said  infant 
William  Matthew  Hutchinson  Gibbons 
the  younger,  and  that  he  was  a  necessary 
par^  to  the  suit,  and  the  order  of  the 
said  Court  on  appeal,  dated  the  22nd  of 
June,  1880,  affirming  the  same  and  dis- 
missing the  petition  of  appeal  therein 
mentioned  ;  and  to  declare  that  the  said 
William  Kenny  Gibbons  took  an  estate 
in  tail  male  in  the  said  one-fourth  part  of 
the  said  hereditaments  and  premises,  and 
that  the  said  William  Matthew  Hutchin- 
son Gibbons  is  now  entitled  to  the  same  in 
fee-simple.  The  costs  of  the  appellant  and 
respondent  of  this  appeal,  being  taxed  as 
between  solicitor  and  client,  will  be  paid 

(17)  42  Law  J.  Rep.  CP.  122;  Law  Rep. 
6  E.  &  I.  App.  31. 

(18)  8ie,sed^.**h:^:* 


out  of  the  corpus  of  the  share  to  which 
the  appellant,  the  said  William  Matthew 
Hutchinson  Gibbons,  is  declared  to  be 
entitled. 


Solicitors — ^P.  J.  Gordon,  agent  for  Thos.  Salter, 
Sydney,  New  South  Wales,  for  appellant ;  T.  W. 
Denby,  agent  for  F.  J.  Plomlej,  Sydney,  New 
South  Walee,  for  respondent. 


18^1         rEl>WARD    JAMBS    DANIELL     {ap^ 
Feb    22      1       I'^^^O   ^*    JAMBS    SOrCLAIB 

L     (respondent). 

New  ZedUmd — Mortgage  —  Oompound 
Interest — Assent  by  Mortgagor — Mutual 
Mistake, 

In  the  absence  of  express  agreement  eom^ 
pound  interest  cannot  he  charged  on  a 
mortgage  account,  A  mortgagor^  in  the  6e- 
lief  thai  he  was  Uahle  to  pay  compound 
interest  on  his  debty  assented  to  a^ceounts 
made  out  with  half-yearly  rests,  aaid  charg- 
ing interest  on  such  rests: — ^Held,  that 
such  an  assent  was  not  binding  in  equity. 

This  was  an  appeal  from  an  order  of 
the  Court  of  Appeal  of  New  Zealand. 

The  suit  was  commenced  by  the  re- 
spondent against  the  appellant,  seeking 
an  account  of  principal  and  interest 
moneys  due  to  the  appellant  under  a  cer- 
tain mortgage-deed,  and  to  have  an  ac* 
count  of  the  proceeds  of  sale  of  certain 
portions  of  the  mortgaged  premises. 

The  appellant  was  a  merchant  carrying 
on  business  in  London. 

The  respondent  carried  on  business  as 
a  merchant  in  New  Zealand. 

The  appellant  on  the  11th  day  of  May, 
1865,  advanced  2,000{.  to  the  respondent, 
and  by  an  indenture  of  that  date  the 
respondent  conveyed  to  the  appellant 
certain  land  by  way  of  mortgage,  to  secure 
the  repayment  of  the  sum  of  2flOOL  on 
the  11th  of  May,  1867,  with  interest 
thereon  at  the  rate  of  ten  per  oent.  per 
annum,  and  of  any  future  advances  at 
any  time  thereafter  made  by  the  appellant 
to  the  respondent.  The  indenture  con- 
tained a  power  of  sale  in  the  events 
therein  provided. 

Default  was  made  in  payment  of  pzin« 
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cipal  and  interest  under  the  mortgage 
secaritj,  and  the  appellant,  in  making 
out  and  rendering  accounts  to  the  re- 
spondent, made  them  out  on  the  footing 
of  a  mercantile  acconnt  current,  with 
refits,  and  the  unpaid  interest  due  from 
time  to  time  was  therein  treated  as  added 
to  the  principal  moneys  and  included  in 
the  balance  due,  and  interest  upon  such 
balance  was  thenceforth  debited  and 
charged  in  the  accounts  between  the 
appellantand  the  respondent,  and  accounts 
80  kept  were  rendered  and  submitted 
to  and  approved  of  by  the  respondent. 

On  the  4th  day  of  January,  1869,  the 
respondent  executed  two  deeds  by  way  of 
security,  made  between  the  respondent  of 
the  one  part,  and  one  Stuart  of  the  other 
part.  !^ch  of  the  said  deeds  contained 
recitals  that  the  respondent  was  indebted 
to  the  said  Stuart  in  the  sum  therein 
mentioned,  and  to  Edward  James  Daniell, 
of  Gresham  House,  in  the  city  of  London, 
merchant,  in  the  sum  of  2,487Z.  12s.  2d, 

The  said  Stuart  by  hims^  or  his  agents 
sold,  under  the  two  several  deeds  of  the 
4th  of  January,  1869,  nearly  the  whole 
of  the  hereditaments  comprised  in  the  two 
deeds,  and  received  the  purchase-moneys, 
and  thereout  retained  to  himself  all 
moneys  to  which  he  was  entitled,  and 
paid  a  considerable  portion  of  such  sale 
moneys  to  the  appellant  on  account  of  the 
said  sum  of  2,487Z.  128.  2d. 

In  June,  1878,  the  respondent  com- 
menced an  action  against  the  appellant 
for  accounts  of  the  sums  received  by  the 
appellant  in  respect  of  lands  sold  by  him 
or  sold  by  the  said  Stuart,  and  to  redeem 
the  land  comprised  in  the  mortgage-deed 
remaining  unsold. 

The  only  question  in  dispute  between 
the  parties  was  as  to  the  right  of  the 
appellant  to  charge  compound  interest 
against  the  respondent  in  respect  of  the 
mori^age  debt. 

The  cause  was  heard  and  judgment 
was  given  in  favour  of  the  respondent. 

The  appellant  appealed  to  the  Court  of 
Appeal,  and  on  the  4th  of  February, 
1880,  that  Court  dismissed  the  appeal. 

From  this  judgment  the  present  appeal 
was  brought. 

Mr.  BenjamUn  and  Mr.  EveriU^  for  the 


appellant. — ^The  judgments  of  the  Su- 
preme Court  and  the  Court  of  Appeal 
proceeded  on  erroneous  conclusions  of 
law.  The  accounts  between  the  appel- 
lant and  the  respondent  were  taken  and 
kept  with  half-yearly  rests  with  the  ex- 
press assent  and  concurrence  of  the  re- 
spondent. The  appellant  continued  the 
credit  given  to  the  respondent  upon  the 
faith  of  his  having  agreed  to  and  settled 
the  accounts  from  time  to  time  rendered 
to  bim  on  such  footing.  The  account 
signed  by  the  respondent  was  a  stated 
and  settled  account.  If  the  account  was 
so  stated,  and  settled  and  signed  under  a 
mistake  as  to  the  effect  and  construction 
of  the  mortgage-deed,  it  was  a  mistake  of 
law  and  not  of  fact,  and  the  respondent  is 
not  entitled  to  have  such  account  set  aside 
or  to  be  relieved  against  such  mistake. 

They  referred  to  Moase  v.  Salt  (1), 
GUmca/rty  v.  Latouche  (2),  Grosshill  v. 
Bower  (3),  Blackburn  v.  Wanviek  (4), 
Ohamhers  v.  Qoldwin  (5),  Tompson  v. 
Leith  (6),  Stewart  v.  Stewart  (7),  Kitchin 
V.  Hawlcins  (8),  Rogers  v.  Ingham  (9), 
The  Allia/nce  Batik  v.  Broom  (10),  Par- 
kinson V.  Hanbury  (11),  Drew  v.  Power 
(12),  Gething  v.  Keighley  (13),  Fergusson 
V.  Fyffe  (14). 

The  Solicitor' General  (SirF.  Herscheir)^ 
Mr.  Bighy  and  Mr.  Ghalmers,  for  the 
respondent. — The  judgments  of  tbe  Su- 
preme Court  of  New  Zealand,  and  of  the 
Court  of  Appeal,  were  founded  upon  a 
correct  appreciation  of  the  facts,  and  were 
in  accordance  with  the  rules  of  equity  as 
applied  to  the  facts.  Compound  interest 
was  not  payable  under  the  mortgage- 
deed    of    the  11th  of  May,   1865.    No 

(I)  32  Beay.  269 ;  32  Law  J.  Rep.  Cbanc.  766. 
•      (2)  1  Ball  &  B.  420. 

(3)  32  Beav.  86 ;  32  Law  J.  Rep.  Chanc.  540. 

(4)  3  You.  &  C.  Exch.  99. 
(6)  9  Ves.  271. 

(6)  4  Jur.  N.S.  1091. 

(7)  6  CI.  &  F.  911. 

(8)  Law  Rep.  1  C.P.  22. 

(9)  Law  Rep.  3  Ch.  D.  361. 

(10)  2  Dr.  &  S.  289 ;  34  Law  J.  Rep.  Chanc. 
256. 

(II)  36  Law  J.  Rep.  Chanc.  292;  Law  Rep. 
2  H.L.  Cas.  1. 

(12)  1  Sch.  &  Lef.  (Irish),  182. 

(13)  48  Law  J.  Rep.  Chanc  45 ;  Law  Rep.  9 
Ch.  D.  547. 

(14)  8  CI.  &  F.  121. 
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agreement  was  entered  into  that  com- 
pound interest  should  be  charged.  The 
assent  of  the  respondent  to  the  accounts 
was  given  on  the  supposition  that  the 
appellant  was  authorised  to  charge  com- 
pound interest.  The  mode  in  wUch  the 
accounts  were  made  out  and  the  ratifica- 
tion or  confirmation  of  accounts  and  ad- 
mission of  indebtedness  on  the  part  of 
the  respondent  proceeded  on  the  suppo- 
sition that  the  appellant  had  a  right  to 
charge  compound  interest. 

They  referred  to  Roberts  v.  Kuffin  (16), 
Rose  V.  Savory  (16),  Thomaa  v.  Hawhes 
(17),  WUson  V.  Wilson  (18),  The  Bank  of 
Australia  v.  White  (19). 

Sib  Robert  P.  Collier  delivered  the 
judgment  of  their  Lordships  (20). — 
This  was  a  suit  instituted  for  the  re- 
demption of  a  mortgage,  and  an  account 
of  the  principal  and  interest  due.  The 
defendant  contended  that  compound  in- 
terest was  due,  and  whether  the  interest 
was  to  be  simple  or  compound  was  the 
only  question  in  the  cause.  The  Court 
of  First  Instance  gave  judgment  in  favour 
of  the  plaintiff,  with  the  exception  of  a 
small  sum  of  compound  interest,  which 
the  plaintiff  by  the  deeds  of  further 
security  to  be  afterwards  referred  to  had 
converted  into  principal.  This  judgment 
was  affirmed  by  the  Supreme  Court. 
From  the  latter  judgment  the  present 
appeal  is  preferred. 

The  plaintiff  is  a  merchant  in  New 
Zealand;  the  defendant  a  merchant  in 
London.  The  declaration  sets  out  a 
mortgage  bearing  date  the  11th  of  May, 
1865,  for  the  purpose  of  securing  payment 
of  2,0002.,  advanced  by  the  defendant  to 
the  plaintiff  for  two  years,  and  of  all  such 
further  and  other  sums  (if  any)  as  may  at 
any  time  hereafter  be  due  and  owing  by 
the  mortgagor  to  the  mortgagee  on  the 
balance  of  any  account  current  hereinafter 
existing  between  the  said  parties  hereto, 
or  in  respect  to  any  future  advaQces  to 

(15)  9  Atk.  113. 

(16)  2N.C.  146. 

(17)  8  Mee.  &  W.  140. 

(18)  14  Com.  B.  Rep.  616;  23  Law  J.  Rep. 
C.P.  187. 

(19)  Law  Rep.  4  App.  Gas.  896. 

(20)  Sir  Barnes  ^Feacock;  Sir  Montague  £. 
Smith ;  Sir  Robert  P.  Ck)Uier ;  Sir  Richard  Couch, 


be  made  between  the  said  parties  in  any 
account  whatsoever.  Then  follows  a  cove- 
nant to  pay  interest  at  the  rate  of  ten  per 
cent,  on  the  balance  of  account  current 
after  demand  in  writing,  and  to  pay  the 
principal  sum  on  the  11th  of  May,  1867, 
and  interest  thereon  at  ten  per  cent,  in 
quarterly  payments. 

The  declaration  further  sets  out  two 
conveyances,  dated  the  4ith  of  JanuaTy, 
1869,  to  one  Stuart,  for  the  purpose,  in 
the  first  place,  of  securing  a  aebt  to 
Stuart ;  and  secondly,  of  further  aecnring 
the  debt  to  the  defendant,  which  the 
plaintiff  acknowledged  then  to  amount  to 
2,4872. 12«.  2d.  (which  addition  of  4871. 
12^.  2(2.  to  the  principal  was  composed 
partly  of  compound  interest),  with  a  power 
of  sale  to  Stuart,  for,  in  the  first  place, 
paying  himself,  and  then  making  pay- 
ments to  the  defendant.  The  declanUion 
alleges  sales  by  Stuart  and  the  defendant, 
and  some  payments  by  Stuart  to  the  de- 
fendant, and  prays  for  an  account  of  the 
principal  and  interest  due  on  the  mortgage, 
and  a  reconveyance. 

The  material  pleas  by  the  defendant  are 
— First,  that  the  moneys  advanced  by  him 
were  advanced  on  a  mercantile  acooiint 
current;  second,  that  it  was  ag^reed  be- 
tween plaintiff  and  defendant,  both  at  the 
time  of  and  immediately  after  the  exe- 
cution of  the  deed  set  out  in  the  first 
paragraph  of  the  plaintiff's  declaration, 
that  in  taking  and  keeping  the  account 
current  between  the  plaintiff  and  defen- 
dant half-yearly  rests  should  be  taken, 
and  that  the  interest  due  on  the  half- 
yearly  rests  should  be  added  to  and  be- 
come part  of  the  principal  moneys,  and 
bear  interest  accordingly;  and  the  ac- 
counts have  always  been  so  kept  with  the 
consent  of  the  plaintiff,  who  has  from 
time  to  time  ratified  accounts  so  kept, 
and  admitted  his  indebtedness  to  the  de- 
fendant of  the  whole  amount  shewn  in 
such'  accounts,  where  interest  has  been 
computed  upon  half-yearly  rests. 

The  defendant  submitted  to  the  taking 
of  the  accounts  as  prayed. 

The  plaintiff  in  reply  denied  the  agree- 
ment. 

The  following  are  the  material  iasnes 
in  the  case,  and  the  findings  upon  them 
by  the  jury :— 
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Was  tbe  amonnt  of  the  plaintiff's  in- 
debtedness to  the  defendant  on  the  4th  of 
January,  1869,  the  sum  of  2,4872. 129.  2d.  ? 
—Yes. 

If  so,  was  the  said  sum  of  2,4872. 12«.  2d, 
composed  of  the  principal  sam  of  2,0002. 
mentioned  in  the  said  deed  of  mortgage, 
and  4872.  12«.  2d.  interest  due  in  respect 
of  the  said  principal  sam  ? — ^Yes,  except 
152.  78.  8(2.,  deficiency  in  proceeds  of 
wool  consigned  by  plaintiff  to  defendant. 

Was  the  said  principal  sn.m  of  2,0002. 
advanced  by  the  defendant  to  the  plaintiff 
on  a  mercantile  account  carrent? — ^By 
direction.  No. 

Was  any  portion  of  the  said  stun  of 
2,4872. 128.  2d.  advanced  by  the  defendant 
to  the  plaintiff  upon  a  mercantile  account 
carrent,  and,  if  so,  how  much  ? — ^Yes,  the 
said  sum  of  152.  7«.  8e2.,  and  no  more. 

Was  it  agreed  by  and  between  the 
plaintiff  and  defendant,  af  6er  the  execution 
of  the  deed  set  out  in  the  first  paragraph 
of  the  declaration,  that  in  taking  and 
keeping  the  accounts  between  the  plaintiff 
and  the  defendant  half-yearly  rests  should 
be  taken,  and  that  the  interest  due  at 
such  half-yearly  rests  should  be  added  to 
and  become  part  of  the  principal  moneys, 
and  bear  interest  accordingly  ? — No,  un- 
less sach  agreement  oaght  in  law  to  be 
implied  from  the  plaintiffs  accounts  being 
so  kept.  But  we  find  that  he  so  con- 
sented on  the  supposition  that  a  deed  in 
the  terms  of  the  mortgage  of  the  11th  of 
May,  1865,  authorised  the  defendant  to 
ohflfge  compound  interest. 

Have  the  accounts  always  been  so 
kept  ? — ^Yes. 

Has  the  plaintiff  consented  to  the 
accounts  being  so  kept,  and  has  he 
ratified  and  confirmed  in  writing  accounts 
BO  kept,  and  admitted  his  indebtedness  as 
appearing  by  such  accounts  P — Yes. 

No  attempt  was  made  at  the  trial  to 
prove  an  actual  agreement,  either  written 
or  oral,  to  change  the  interest,  as  stipu- 
lated in  the  mortgage-deed,  from  simple 
to  compound,  and  it  seems  clear  that  no 
such  agreement  was  ever  made.  But  it 
appeared  that  the  plaintiff,  under  the 
belief  that  he  was  bound  to  pay  com- 
pound interest  on  the  mortgage,  assented 
to  accounts  made  out  on  the  footing  of 
half-yearly  rests,  and  that,  in  particular^ 


on  an  account  being  sent  to  him  stating 
a  balance  of  3,4642.  168.  2d.  as  due  on  the 
11th  of  May,  1872,  part  of  which  con- 
sisted of  compound  interest  charged  on 
the  footing  of  half-yearly  rests,  he  signed 
it  as  correct,  and  that  in  1876  he  sent  to 
the  defendant  what  he  termed  a  sketch 
account,  in  which  compound  interest  with 
yearly  rests  was  calculated. 

A  Judge  sitting  in  Banco  adopted  the 
finding  of  the  jury,  that  no  actual  agpree- 
ment  to  pay  compound  interest  had  been 
come  to;  he  i^ther  came  to  the  con- 
clusion that  both  parties  wrongly  under- 
stood the  mortgage- deed  as  requiring  the 
payment  of  compound  interest,  and  that 
no  agreement  to  pay  it  could  be  implied 
from  the  transactions  between  the  parties, 
such  interest  having  been  charged  by  the 
defendant  and  paid  by  the  plaintiff  under 
a  common  misapprehension  of  their  rights. 
He  therefore  gave  effect  to  the  rule  of 
law,  which  was  undisputed,  that  without 
such  an  agreement  simple  interest  only 
can  be  charged  on  the  mortgage  account. 
He  treated,  however,  the  deeds  which 
stated  that  2,4872.  12«.  2d.  was  due  by  the 
defendant  on  the  4th  of  January,  1869, 
as  binding  on  him,  and  directed  the 
Master  to  commence  the  account  from 
that  day,  treating  the  whole  of  that  sum 
as  principal. 

The  judgement  of  the  Court  in  Banco 
was  confirmed  by  the  Court  of  Appeal. 

It  appears  that  the  defendant  insisted, 
independently  of  the  main  question,  that 
a  direction  should  be  given  that  the 
aocotmt  prior  to  the  11th  of  May,  1872, 
should  not  bem-opened,  contending  that, 
even  upon  the  assumption  of  there  having 
been  no  agreement  to  vary  the  rate  of 
interest  under  the  mortgage,  the  account 
up  to  that  time  was  settled,  and  could  not 
be  disputed.  The  Judge  sitting  in  Banco 
declined  to  give  such  a  direction,  ob- 
serving, ^*  In  my  opinion,  this  is  nothing 
more  than  a  particular  instance  of  that 
general  acquiescence  on  the  part  of  the 
plaintiff  in  the  defendant's  mode  of 
stating  the  account  between  them  with 
which  1  have  already  dealt ;  and,  for  the 
reasons  already  given,  and  on  the  autho- 
rity already  cited,  his  approval  of  the 
account  on  this  occasion  does  not  con- 
clude him." 
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The  same  view  is  taken  by  the  Court 
of  Appeal. 

On  the  appeal  before  this  board,  this 
last  is  the  only  point  now  relied  on,  it  not 
being  contended  that  the  settlement  of 
accoont,  if  it  were  snch,  wonld  not  prove 
a  contract  to  pay  compound  interest  for 
the  future. 

Undoubtedly  there  are  cases  in  the 
Courts  of  common  law  in  which  it  has 
been  held  that  money  paid  under  a  mis- 
take  of  law  cannot  be  recovered,  and  it 
has  been  friFther  held  that,  under  certain 
circumstances,  the  giving  credit  in  ac- 
count may  be  treated  as  so  far  equivalent 
to  payment  as  to  prevent  sums  wrongly 
credited  being  made  the  subject  of  set-off — 
Skyring  v.  Greenwood  (21 ) .  But  in  equity 
the  line  between  mistakes  in  law  and 
mistakes  in  fact  has  not  been  so  clearly 
and  sharply  drawn.  In  Earl  Beauchamp 
V.  Winn  (22)  Lord  Chelmsford  observes, 
"  With  regard  to  the  objection,  that  the 
mistake  (if  any)  was  one  of  law,  and  that 
the  rule  ^igpiorantia  juris  neminem  ex- 
cusat '  applies,  I  would  observe  on  the 
peculiarity  of  this  case,  that  the  ignorance 
imputable  to  the  party  was  of  a  matter  of 
law  arising  upon  the  doubtful  construction 
of  a  g^rant.  That  is  very  different  from 
the  ignorance  of  a  well-known  rule  of 
law:  and  there  are  many  cases  to  be 
found  in  which  equity,  up^n  a  mere  mis. 
take  of  the  law,  widiout  the  admixture 
of  other  circumstances,  has  given  relief 
to  a  party  who  has  dealt  with  his  pro- 
perty under  the  influence  of  such  a  mis. 
take." 

In  Oooperv.Phipps  (23)  Lord  Westbnry 
says,  '*  Private  right  of  ownership  is  a 
matter  of  fact,  it  may  be  also  the  result 
of  matter  of  law,  but  if  parties  contract 
under  a  mutual  mistake  as  to  their  re- 
lative and  respective  rights,  the  result  is 
that  the  agreement  is  liable  to  be  set 
aside,  as  having  proceeded  upon  a  com* 
men  mistake." 

In  APOarthy  v.  Decam  (24),  where  a 
person  sought  to  be  relieved  against  a  re- 
nunciation of  a  claim  to  property,  made 
under  a  mistake  respecting  the  validity 

(21)  4  B.  &  C.  281. 

(22)  2  Law  Hep.  K  &  I.  App.  234. 

(23)  6  ibid.  170. 

(24)  2  BuBB.  &  M.  614. 


of  a  marriage,  the  Lord  Chancellor  ob- 
serves, "  What  he  has  done  was  in  igno- 
rance of  law,  possibly,  of  &ct,  but,  in  a 
case  of  this  kind,  this  would  be  one  and 
the  same  thing." 

In  Livesey  v.  Lvoesey  (25)  an  executrix 
who,  under  a  mistake  in  the  construction 
of  a  will,  had  overpaid  an  annuitant,  was 
permitted  to  deduct  the  amount  overpaid 
from  subsequent  payments. 

Undoubtedly  the  signature  by  the 
plaintiff  of  the  account  in  question,  if  it 
stood  alone,  unexplained,  would  afford  a 
strong  presumption  that  an  agreement  to 
substitute  compound  for  simple  interest 
under  the  mortgage  had  been  come  to, 
and  it  was  for  the  purpose  of  proving 
the  agreement  which  the  defendant  had 
pleaded  that  the  account  was  relied  upon* 
Their  Lordships  accept  the  finding  of  the 
jury  that  no  such  agreement  was  in  fact 
made  ;  indeed  there  would  seem  to  have 
been  no  consideration  for  it,  because, 
although  the  defendant  did  not  exercise 
his  power  of  sale  as  soon  as  he  might, 
there  is  no  evidence  that  he  ever  bound 
himself  or  promised  to  show  any  for- 
bearance or  indulgence  to  the  plaintiff. 
Their  Lordships  further  agree  with  the 
Courts  below,  that  both  parties  may  be 
taken  to  have  misunderstood  the  effect  of 
the  mortgage-deed.  This  being  so,  there 
was  no  intention  to  make  a  change  in  the 
rate  of  interest — no  snch  question  was 
discussed  or  considered.  The  accounts 
were  drawn  up  and  assented  to  by  the 
parties  under  a  common  mistake  as  to 
their  respective  rights  and  obligations. 
Their  Lordships  are  therefore  of  opinion 
that  the  sigpiature  of  a  particular  ac- 
count occurring  in  a  series  of  aooounta, 
all  alike  drawn  up  in  error  does  not  pre- 
vent it  being  re-opened  upon  the  accounts 
under  the  mortgage  being  taken. 

They  will,  therefore,  humbly  advise 
Her  Majesty  that  the  judgment  appealed 
against  be  affirmed,  and  the  appeal  dis- 
missed with  costs. 


Solicitors — Clarke,  Bawlings  &   Clarke,  for  ap- 
pellant ;  Hare  &  Fell,  for  respondent. 


(25)  8  Boss.  287 
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1881      r<^B^^>  VAHBR  TURHES  (appeU 
Mav  21  1      ^^^  ^'  ^^°'^^^  WALSH  (re- 

New  Sordh  Wales — Puhlio  Boad — Bedi- 
cation — User — Orovm  Lands  Alienation 
Act,  1861,  ss.  3  and  5. 

The  Grown  Lands  Alienation  Acty 
1861,  of  New  South  Wales  enacts  thai 
any  Orown  lands  may  he  dedicated  to  any 
puhlie  purpose  tmder  the  provisions  of  the 
Actf  hut  not  otherwise. 

Section  5  enacts  that  *^  the  Ghvemormay, 
hy  notice  in  the  '  Gazette,'  dedicate  any 
Crown  IcmdsfoT  any  public  road^ 

Twenty-one  years  before  the  passing  of 
this  Act,  Orown  land^  had  been  used  as  a 
public  road,  and  the  user  eontiwued  after 
the  passing  of  the  Act : — 

Held,  that  there  was  evidence  of  a  dedi- 
cation by  the  Orown  prior  to  the  Act,  and 
that  such  evidence  was  fortified  by  the  user 
continuing  after  the  passing  of  the  Act. 

This  was  an  appeal  from  the  Supreme 
Gonrt  of  New  Sonih  Wales,  discharging 
a  role  nisi  for  a  new  trial  which  had 
been  obtained  by  the  appellant,  the 
plaintiff  in  the  action. 

The  declaration  alleged  that  the  re- 
spondent broke  and  entered  the  appel- 
lant's land  and  cat  down  the  fences  on 
the  land. 

The  material  plea  was  one  which 
justified  the  trespasses  on  the  ground 
that  there  was  a  highway  across  the 
appellant's  land,  that  the  fences  ob- 
strncted  the  highway,  and  that  the  re- 
spondent passed  along  the  highway  and 
cut  do?m  the  fences  to  remove  the  ob- 
struction. 

To  this  plea  the  appellant  pleaded  two 
replications,  each  of  which  stated  that 
the  alleged  highway  was  a  track  across 
the  plaintiff's  land,  while  the  same  was 
Crown  land,  and  that  such  track  was 
used  by  persons  travelling  with  stock, 
for  travelling  and  driving  their  stock  on 
and  along  the  same,  but  that  such  track 
was  never  proclaimed  or  dedicated  as  a 
highway,  and  was  never  a  way  otherwise 
than  as  aforesaid. 

Issue  was  joined  on  these  replications. 

The  action  was  tried,  and  evidence 
was  given  of  the  alleged  trespasses  by 


the  respondent,  and  a  Crown  grant  to 
the  appellant  of  the  land,  dated  the  Ist 
of  February,  1879,  was  put  in.  This 
Crown  grant  did  not  contain  any  reser- 
vation or  exception  of  the  alleged  high- 
way. On  the  part  of  the  respondent,  it 
was  shown  that  for  upwards  of  forty 
years  the  road  fenced  across  by  the 
appellant  had  been  constantly  used  by 
the  public. 

The  learned  Judge  directed  the  jury 
that  user  might  be  relied  on  in  New 
South  Wales  as  it  might  in  England  for 
the  purpose  of  presuming  and  establish- 
ing dedication  of  a  road  over  Crown 
lands  as  against  the  Crown,  and  that  the 
user  proved  was  sufficient  to  entitle  the 
jury  to  presume  dedication  by  the 
Crown  of  the  road  in  question. 

A  verdict  was  found  for  the  respon- 
dent. 

The  appellant  obtained  a  rule  nisi  for 
a  new  trial,  on  the  g^und  of  misdirec- 
tion. 

The  Supreme  Court  gave  judgment 
and  discharged  the  rule. 

From  this  judgment  the  appeal  was 
brought. 

Mr,  A.  WiOs  and  Mr.  W.  Wills,  for 
the  appellant. — The  common  law  doc- 
trines of  dedication  and  user  which  pre- 
vail in  this  country  cannot  apply  in 
a  new  country.  The  statutes  of  the 
colony  define  the  mode  of  dedication  by 
the  Crown  of  land  for  public  purposes. 
The  dedication  must  take  place  in  the 
way  prescribed  by  the  Act,  and  in  no 
other  way. 

Mr.  Holl  and  Mr.  J.  D.  Wood,  for  the 
respondent,  were  not  heard. 

Sir  Montaoue  E.  Smith  delivered  the 
judgment  of  their  Lordships  (1). — This 
appeal  arises  in  an  action  brought  by 
the  appellant  against  the  respondent 
for  a  trespass  on  a  plot  of  land  pur- 
chased from  the  Crown  under  the  provi- 
sions of  the  Crown  Lands  Alienation 
Act,  1861,  of  the  statutes  of  New  South 
Wales.  He  complained  that  the  defen- 
dant had  entered  the  land  and  pulled 

(1)  Sir  Barnes  Peacock;  Sir  Montague  £. 
Smith ;  Sir  Kichard  Couch ;  and  Sir  John  Mellor! 
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down  some  fesoes.  The  defendant 
pleaded  that  there  was  a  pablic  highway 
over  the  plot  of  land,  and  justified  his 
acts  in  the  proper  use  of  that  highway. 
The  question  in  the  action  is,  whether  or 
not  the  defendant  has  proved  that  snch 
a  highway  existed.  The  land  before  the 
grant,  which  is  of  the  date  of  the  1st  of 
February,  1879,  belonged  to  the  Crown. 
There  was  a  suggestion  that  it  had  been 
leased  for  pastoral  purposes,  but  there  is 
no  proof  that  any  snch  lease  had  been 
made. 

The  evidence,  though  stated  rather 
shortly  by  the  learned  Judge^  Mr.  Justice 
Hargrave,  who  tried  the  cause,  is  clear 
and  explicit.  It  appears  that  for  forty 
years  before  the  commencement  of  the 
action  there  had  been  a  road  over  and 
across  the  piece  of  land  granted  to  the 
plaintiff,  which  had  been  used  by  the 
public  with  carriages,  horses  and  cattle, 
and  on  foot.  It  appears  to  have  been 
the  main  road  between  Enabelong  and 
Gondobolin.  The  mail  coaches  tra- 
velled that  road ;  teamsters  conveying 
the  produce  of  the  country,  especially 
wool,  used  it ;  and,  in  fact,  it  had  been 
used  by  the  public  for  all  purposes 
during  this  period,  continuously  and 
without  interruption.  Upon  such  evi- 
dence the  Judge  would  be  right,  unless 
some  positive  restriction  on  the  power 
of  the  Crown  appeared,  in  directing  the 
jury  that  they  might  presume  a  dedica- 
tion of  the  road  by  the  Crown  to  the 
public.  The  presumption  of  dedication 
nmy  be  made  where  the  land  belongs  to 
the  Crown,  as  it  may  be  where  the  land 
belongs  to  a  private  person.  From  long- 
continued  user  of  a  way  by  the  public, 
whether  the  land  belongs  to  the  Crown 
or  to  a  private  owner,  dedication  from 
the  Crown  or  the  private  owner,  as  the 
case  may  be,  in  the  absence  of  anything 
to  rebut  the  presumption,  may  and  in- 
deed ought  to  be  presumed. 

The  jury  found  for  the  defendant, 
whereupon  an  application  was  made  to 
the  Court  by  the  plaintiff  for  a  new  trial, 
not  on  the  ground  that  the  verdict  was 
against  the  evidence,  but  on  the  ground 
that  the  Judge  had  misdirected  the  jury. 
We  have  not  the  terms  in  which  the 
learned  Judge  addressed  the  jury,  and 


can  only  obtain  information  of  what  he 
said  from  his  own  judgment  in  discharg- 
ing the  rule,  and  from  the  grounds 
stated  in  the  rule  nisi  for  a  new  trial. 
The  plaintiff  is,  of  course,  confined  to 
these  grounds.  They  are — "That  his 
Honour  ruled  that  user  in  this  colony 
may  be  relied  on,  in  like  manner  as  it 
may  in  England,  for  the  purpose  of  pre- 
suming and  establishing  dedication  of  a 
road  over  Crown  lands  as  against  the 
Crown  ;  and  that  the  user  proved  in  this 
case  was  sufficient  to  entitie  the  juiy  to 
presume  dedication  by  the  Crown  of  the 
road  in  question."  The  plaintiff  does 
not  complain  in  the  first  of  these 
grounds,  that,  supposing  the  same  evi- 
dence had  been  given  in  England,  the 
direction  would  not  have  been  right; 
but  he  complains  of  the  ruling  of  the 
Judge  that  user  may  be  relied  on  in  the 
colony,  in  the  same  manner  as  it  may  be 
in  England,  for  the  purpose  of  raising 
the  presumption  of  dedication  of  a  road 
over  Crown  lands.  Their  Lordships  are 
not  aware  of  any  reason  in  point  of  law 
why  the  same  presumption  from  user 
should  not  be  made  in  the  case  of  Crown 
lands  in  the  colony  as  would  be  made  in 
England,  apart  from  the  statute  to 
which  attention  will  be  presently  called ; 
though  the  nature  of  the  user,  and  the 
weight  to  be  given  to  it,  may,  of  course, 
vary  in  each  particular  case. 

The  main  contention  of  the  appellant 
was  that  the  Crown  Lands  Alienation 
Act  has  placed  restrictions  on  the  power 
of  the  Crown  to  dedicate  roads  in  the 
colony,  and  that  the  effect  of  that  Act 
was  not  sufficiently  regarded  by  the 
Judge  in  his  direction  to  the  jnry.  The 
Act  was  passed  in  the  year  1861,  and 
section  3  enacts  this :  "  Any  Crown 
lands  may  lawfully  be  granted  in  fee- 
simple  or  dedicated  to  any  public  pur- 
pose under  and  subject  to  the  provisions 
of  this  Act,  but  not  otherwise."  Then 
section  5  enacts :  "  The  Governor,  with 
the  advice  aforesaid,  may,  by  notice  in 
the  Gazette^  reserve  or  dedicate,  in  such 
manner  as  may  seem  best  for  the  public 
interest,  any  Crovm  lands  for  any  rail- 
way or  railway  station,  any  public  road, 
canal  or  other  internal  communication.'* 
It  is  said  that,  taking  these  two  provi- 
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together,  any   dedication    by  the 
since  1861  must  be  in  the  manner 
'd — that  ifl,  by  the  Governor,  by 
he  Gazette  J  and  not  otherwise, 
bat  to  be  the  effect  of  the 
^idence  in  this  cafle,  as  has 
"^wed  a  continnons  aser  of 
'•ty  years,   which  gives 
ned  in  1880)  a  user  of 
efore  the  statute  of 
^leration,   and   daring 
.   the   Crown  held  these 
*A  right,  jure  coronm,  with  full 
to   dedicate.      Their    Lordships 
.ti  no  difficulty  in   saying    that    the 
Judge  was  right  in  directing  the  jury 
that  from  the  user  of  twenty-one  years 
before  the  statute,  continued  since  1861 
down  to  the  time  of  the  action  without 
any  interruption  or  interference  on  the 
part  of  the  Crown,  they  might  presume  a 
dedication  prior  to  the  statute,  and  at  a 
time  when  the  Crown  had  power  to  dedi- 
cate.    A  further  objection  was  that  the 
Judge  did  not  point  out  to  the  jury  that 
the  evidence  of  user  after  1861  was  of 
different  and  less  weight  than  that  of  the 
previous  user;   but  if  there  is  any  dif- 
ference, the  evidence  of  continuous  and 
unbroken  user  since  1861  is  stronger  to 
raise  a  presumption  of  an  old  dedication 
than   the  earlier  evidence,    because,    if 
there  had   not  been  an  old  dedication 
prior  to  the  passing  of  the  Act  of  1861, 
the  officers  of  the  Crown  might  reason- 
ably have  been  expected  to  stop  the  un- 
authorised use  of  the  land  by  the  public, 
and  to  put  down  acts  which  would  have 
been,  upon  the  hypothesis  of  the  appel- 
lant, a  series  of  trespasses. 

Their  Lordships  think  it  right  to 
observe  that  one  of  the  learned  Judges, 
Sir  William  Manning,  is  scarcely  correct 
in  the  way  in  which  he  regards  the  evi- 
dence. He  says,  ''There  was  then  a 
further  difficulty.  It  was,  his  Honour 
took  it,  plain  ihtki  before  1861  (the  date 
of  the  Crown  Lands  Alienation  Act)  the 
right  by  user  was  at  least  inchoate ;  did 
it  foUow,  then,  that  the  user,  then  en* 
joyed  for  twenty-one  years,  would  be 
put  an  end  to  by  that  Act  ?  Would  not 
the  inchoate  right  run  on  to  maturity 
rather  than  be  blocked  by  the  inter- 
mediate passing  of  this  Act  r  "  This  lan- 
VoL.  60.— Pbiv.  Couv. 


guage  does  not  accurately  express  the 
presumption  which  arises  from  long-con- 
tinued  user.  It  is  not  coiTeot  to  say 
that  the  early  user  establishes  an  incho- 
ate right  capable  of  being  subsequently 
matured.  If  the  right  had  been  incho- 
ate only  in  1861,  the  argument  of  the 
appellant  that  it  could  not  have  been 
matured  or  acquired  after  1861,  except 
in  the  mode  prescribed  by  the  Act, 
would  have  had  great  force.  The  proper 
way  of  regarding  these  cases  is  to  look 
at  the  whole  of  the  evidence  together,  to 
see  whether  there  has  been  such  a  con- 
tinuous and  connected  user  as  is  suffi- 
cient  to  raise  the  presumption  of  dedica- 
tion ;  and  the  presumption,  if  it  can  be 
made,  then,  is  of  a  complete  dedication, 
coeval  with  the  early  user.  You  refer 
the  whole  of  the  user  to  a  lawfnl  origin 
rather  than  to  a  series  of  trespasses.  It 
may  be  that  in  this  case  the  evidence  of 
user  prior  to  1861  was  alone  sufficient  to 
establish  the  presumption  of  dedication ; 
but  the  strength  of  that  presumption  is 
increased  by  the  subsequent  user,  and 
would  certainly  have  been  much  di- 
minished if  the  user  had  been  discon- 
tinued after  1861.  In  this  case  their 
Lordships  have  no  doubt  that,  the  user 
being  continuous,  the  direction  is  right, 
and  if  the  direction  is  right,  it  is  not  con- 
tended that  the  verdict  is  wrong. 

There  are  two  cases  where  the  prin- 
ciples which  govern  this  case  have  been 
recognised  :  The  Queen  v.  The  InhahU 
tants  of  Boat  Mark  (2)  and  The  Queen  v. 
Peine  (3).  It  may  be  observed  that  in 
the  present  case  the  evidence  is  very 
much  stronger  to  nuse  the  presumption 
of  a  dedication  at  the  time  when  the 
Grown  was  competent  to  dedicate,  than 
the  evidence  which  was  held  sufficient 
to  establish  such  a  presumption  by  some 
possible  owner  of  the  fee  in  The  Queen  v. 
Petrie  (3).  In  that  case,  after  seven 
years'  user  without  interruption  of  the 
road  in  question,  the  Court  held  that  the 
Judge  was  right  in  directing  the  jury 
that  they  might  from  that  user  presume 
a  dedication  from  an  owner  of  the  fee ; 
though  it  was  not  proved  that  during 

(2)  11  Q3.  Rep.  877;  17  Law  J.  Rep.  aB. 
177. 

(3)  4  £.  &  B.  787 ;  24  Law  J.  Rep.  Q.B.  167. 
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that  time  there  was  anyone  who  was 
absolate  owner  of  the  fee,  but  it  being 
possible  that  sach  an  owner  then  existed. 

There  is  only  one  other  point  which 
need  be  adverted  to.  The  learned 
counsel  for  the  appellant  referred  to  the 
Act  5  &  6  Vict.  c.  36,  of  the  Imperial 
Parliament,  as  in  some  way  limiting  the 
power  of  the  Crown  to  dedicate  roads. 
Their  Lordships,  on  looking  at  that  Act, 
find  no  such  restriction  in  it.  Section  2 
enacts  'Hhat  the  waste  lands  of  the 
Grown  in  the  Australian  colonies  shall 
not,  save  as  hereinafter  is  excepted,  be 
conveyed  or  alienated  by  Her  Majesty." 
Section  3  is  :  '*  Provided  always,  and  be 
it  enacted,  that  nothing  in  this  Act  con- 
tained shall  extend,  or  be  construed  to 
extend,  to  prevent  Her  Majesty,  or  any 
person  or  persons  acting  on  the  behalf  or 
under  the  authority  of  Her  Majesty,  from 
excepting  from  sale,  and  either  reserving 
to  Her  Majesty,  her  heirs  and  saccessors, 
or  disposing  of  in  such  other  manner  as 
for  the  public  interests  may  seem  best, 
such  lands  as  may  be  required  for  public 
roads  or  other  internal  communications." 
These  enactments  leave  Her  Majesty's 
power  with  regard  to  public  roads  as  it 
existed  by  the  common  law,  and  do  not 
interfere  with  her  right  to  dedicate  lands 
for  this  purpose. 

Their  Lordships  think  that  this  appeal 
fails ;  and  they  will,  therefore,  humbly 
advise  Her  Majesty  to  affirm  the  judg- 
ment of  the  Supreme  Court  of  New 
South  Wales,  with  costs. 


Solicitors — Bnrton,  Yeates,  Hart  and  Burton,  for 
appellant;  Henrj  Kimber  &  Co.,  for  respon- 
dent. 


18R1      r  ^^^^^^^  BLACEBUBK  (appdlafU) 

^^^  ^^'   I     dent). 

New  South  Wales — Oroum  Lands — Oo»- 
ditional  Purchase — Forfeitvre — Sale  by 
Auctixm, 

The  Waste  La/nds  Ad,  1861  (New  SatUh 
Wales),  by  section  13,  enacts  "  that  any 
person  may  tender  to  the  land  agent  of  the 
district  a  written  application  for  conditional 
purchase  of  waste  la/nds,  a/nd  pay  a  deposii, 
and  tliat  if  no  other  like  application  and 
deposit  for  the  same  land  be  tendered  ai 
the  same  time  such  person  shaill  be  declared 
the  purchaser,^'* 

Section  18  prescribes  the  conditions  of  pur- 
chase, and  enacts  that  on  default  of  com- 
pliance toith  the  requirements  of  the  section 
the  land  shaU  revert  to  the  Orown  and  he 
liable  to  be  sold  by  auction. 

The  conditional  purchaser  of  waste  land 
under  the  Act  having  failed  in  the  perform- 
ance of  the  conditions,  the  appelUmt  tendered 
far  the  land  and  was  declared  to  be  the 
conditional  purchaser: — Held,  that  the 
appellant  cotdd  not  be  accepted  as  such  pur^ 
chaser,  and  that  the  lands  must  be  sold  by 
public  auction. 

This  was  an  appeal  from  the  Supreme 
Court  of  New  South  Wales. 

The  appellant  in  the  Court  below 
sought  to  recover  damages  from  the  re- 
spondent for  trespass  committed  on  cer- 
tain land  in  the  pariah  of  Berrembed,  in 
the  county  of  Bourke,  in  the  colony  of 
New  South  Wales. 

The  respondent  pleaded  by  way  of 
defence  that  he  was  not  guilty ;  that  the 
land  in  question  was  not  the  appellant's ; 
and  that  the  acts  complained  of  by  the 
appellant  were  done  by  the  licence  of  one 
Arthur  Albert  Devlin,  who,  at  the  date 
of  the  acts  of  trespass,  was  in  possession 
of  the  land  as  the  lawful  owner  thereof. 

It  was  admitted  or  proved  at  the  trial 
of  the  action— That  on  the  30th  of 
May,  1876,  one  Henry  Woods  oosdi- 
tionally  purchased  for^  acres  of  Crown 
land,  being  portions  of  the  land  in  ques- 
tion. That  on  the  10th  of  October,  1878, 
Woods  having  failed  to  comply  witii  the 
conditions  and  provisions  of  section  18  of 
the  Crown  Lands  Alienation  Act,  1861,hi8 


Vol.  60.] 


HICHAELliAS  1880  to  MICHAELMAS  1881. 


69 


Blackbum  ▼.  Flavdle. 

purchase,  described  in  the  Gk)yeTiiment 
Gazette  of  the  4th  of  May,  1878,  reverted 
to  Her  Majesty,  and  was  notified  to  have 
become  lapsed,  and  might  be  condi- 
tionally purchased.  That  on  the  8th  of 
Angnst,  1878,  one  Devlin,  mentioned  in 
the  plea,  applied  to  purchase  condi- 
tionally lands  which  included  a  portion  of 
the  forfeited  land,  and  he  was  on  that  day 
declared  by  the  land  agent  the  conditional 
purchaser  thereof.  That  on  the  13th 
of  March,  1879,  the  appellant  applied  to 
conditionally  purchase  a  portion  of  the 
forfeited  land,  but  the  land  agent  refused 
to  receive  either  his  application  or  deposit, 
on  the  ground  that  Devlin  had  previously 
applied  for  it.  That  on  the  question  being 
referred  by  the  appellant  to  the  Minister 
for  T4^Tidftj  he  directed  the  land  agent  to 
accept  the  appellant's  application  as  if 
made  on  the  day  it  was  originally  ten- 
dered. This  was  accordingly  done,  and 
the  deposit  paid  on  the  15th  of  April, 

1879. 

The  Crown  Lands  Alienation  Act  of 
1861,  by  section  3,  provides  that— Any 
Grown  lands  (meaning  '*  all  lands  vested 
in  Her  Majesty  which  have  not  been 
dedicated  to  public  purposes  or  which 
have  not  been  granted  or  lawfully  con- 
tracted to  be  granted  in  fee-simple" — sec- 
tion 1)  may  be  lawfully  sold  in  fee- 
simple,  "  under  and  subject  to  the  provi- 
sions of  this  Act,  but  not  otherwise." 

Section  13:  That  from  the  1st  of 
January,  1862,  "Crown  lands"  other 
than  certain  lands  thereby  specified 
(within  the  description  of  which  the  land 
in  question  did  not  fall),  "  and  not  con- 
taimng  improvements  "...."  shall  be 
open  for  conditional  sale  by  selection  in 
the  manner  following ;  that  is  to  say  : 
Any  person  may,  upon  any  land  office 
day,  tender  to  the  land  agent  for  the  dis- 
trict a  written  application  for  the  condi- 
tional purchase  of  any  such  lands,  not  less 
than  forty  acres  nor  more  than  320  acres, 
at  the  price  of  20«.  per  acre,  and  may 
pay  to  such  land  agent  a  deposit  of 
twenty-five  per  cent,  of  the  purchase- 
money  thereof;  and  if  no  other  like  appli- 
cation and  deposit  for  the  same  land  shall 
be  made  at  the  same  time,  such  person 
shall  be  declared  the  conditional  pur- 
chaser thereof  at  the  price  aforesaid: 


provided  that  if  more  than  one  such  sp- 
plication  and  deposit  for  the  same  land, 
or  any  part  thereof,  shall  be  tendered 
at  the  same  time  to  such  land  agent,  he 
shall,  unless  all  such  applications  but  one 
be  immediately  withdrawn,  forthwith  pro- 
ceed to  determine  by  lot,  in  such  manner 
as  may  be  prescribed  by  regulations  made 
under  this  Act,  which  of  the  applicants 
shall  become  the  purchaser." 

By  section  18,  after  specifying  certain 
conditions  of  residence,  improvements, 
and  payment  of  the  balance  of  purchase- 
money  upon  a  conditional  purchase  under 
section  13,  it  is  enacted  as  follows :  "  But 
in  default  of  compliance  with  the  require- 
ments pf  this  section  the  land  shall 
revert  to  Her  Majesty,  and  be  liable  to 
be  sold  by  auction,  and  the  deposit  shall 
be  forfeited." 

The  verdict  was  entered  for  the  respon- 
dent, vnth  leave  to  move  to  enter  a  verdict 
for  the  appellant. 

The  judgment  of  the  Court  was  de- 
livered on  the  25th  of  March,  1880,  and 
it  was  held  that,  upon  the  true  construc- 
tion of  the  Crown  Lands  Alienation  Act, 
1861,  a  forfeited  selection  could  not  be 
reselected,  but  could  only  be  disnosed  of 
by  the  Crown  by  auction,  and  therefore 
that  as  the  appellant's  title  failed,  the 
verdict  for  the  respondent  at  the  trial 
should  stand  and  the  rule  be  discharged. 

From  this  judgment  the  appeal  was 
brought. 

Mr,  A.  WilU  and  Mr.  W.  WUU,  for  ihe 
appellant.— The  appellant,  at  the  time  of 
the  trespasses  was  rightfully  in  pos- 
session of  the  land  as  a  conditional  pur- 
chaser.  The  Crown  lands  which  have 
been  sold  conditionally  and  subsequently 
forfeited  may  be  again  sold  conditionally 
by  the  Crown.  There  is  nothing  in  the 
Act  to  restrain  the  Crown  resorting  to 
conditional  sale  on  failure  by  the  first 
purchaser  to  fulfil  conditions.  The  Act 
enables  the  Crown  to  sell  by  auction. 
They  referred  to  Brinkwater  v.  Arthur 
(1)  and  to  O'Shanassy  v.  Joachim  (2). 

Mr,  Bomyas  and  Mr.  Leach,  for  the  re- 
spondent.—If  the  land  was  capable  of 

(1)10  Supreme  Court  N.S.W.  198. 
(2)  45  Law  J.  Kep.  P.O.  43  ;  Law  Kep.  1  App. 
Cafi.  82. 
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reselection  the  sale  to  Devlin  was  valid, 
or  at  least  the  claim  of  Devlin  was  a 
valid  claim  at  the  time  that  the  appellant 
made  his  alleged  selection.  The  sale 
to  the  appellant  conld  onlv  be  by  auction, 
as  provided  by  section  18  of  the  Crown 
Lands  Alienation  Act.  The  language  of 
the  statute  is  clear.  The  object  of  the 
provision  was  to  enable  the  original 
selector  to  be  reimbursed  for  improve- 
ments. They  referred  to  Davenport  v. 
T?ie  Queen  (3)  and  to  The  Attorney ' 
General  of  Victoria  v.  Ettersha^k  (4). 

Sir  Babnes  Peacock  delivered  the 
judgment  of  their  Lordships  (5). — This 
case  is  a  very  important  one,  inas- 
much as  it  appears  from  the  statement  of 
Mr.  Justice  Fauoett  that  the  titles  of  a 
great  many  persons  may  be  affected  by 
it.  The  learned  Judges  of  the  Supreme 
Court  gave  a  very  careful  consideration 
to  the  case,  and  their  Lordships  have 
heard  very  able  and  elaborate  arguments 
on  both  sides  with  regard  to  the  construc- 
tion to  be  put  upon  the  Alienation  Act  of 
1861.  The  question  relates  to  a  portion 
of  the  waste  lands  of  the  Crown  in  New 
South  Wales,  which  on  the  30th  of  May, 
1875,  were  conditionally  purchased  by 
Henry  Woods  under  the  13th  section  of 
the  Act,  and  were  subsequently,  on  the 
10th  of  October,  1878,  declared  to  be  for- 
feited. Mr.  Devlin  had  on  the  8th  of 
August,  1878,  previously  to  the  declara- 
tion of  forfeiture,  made  an  application  for 
a  conditional  purchase  of  the  lands.  On 
the  13th  of  March,  1879,  some  considerable 
period  after  notice  in  the  Gazette  that  the 
land  had  been  forfeited,  the  plaintiff,  who 
is  the  appellant,  selected  the  land  and 
applied  to  purchase  it  conditionally.  The 
land  agent  refused  to  allow  him  to  do  so, 
upon  the  ground  that  Mr.  Devlin  had 
already  made  an  application  for  the  pur- 
chase  of  it.  Upon  the  question  being 
referred  by  the  plaintiff  to  the  Minister 
for  Lands,   he,   by  letter  of  the  5th  of 

(8)  47  Law  J.  Rep.  P.O.  8 ;  Law  Rep.  3  App. 
Cas.  116. 

(4)  44  Law  J.  Rep.  P.O.  66 ;  Law  Rep.  6  P.O. 
864. 

(6)  Sir  Barnes  Peacock;  Sir  Montague  £. 
Smith^;  Sir  Ricbard  Couch  ;  and  Sir  John 
Hellor, 


April,  1879,  directed  the  land  agent  to 
accept  the   plaintiff's   application  as   if 
made    on    the    day    on    which   it    was 
originally  tendered.     This  was  accord- 
ingly  done,  and  the  deposit  paid  on  the 
16th  of  April,   1879.     Mr.  Devlin   re- 
mained   in     possession.      The   plaintifi 
brought  an  action  of   trespass  .  against 
him,  and  the  question  then  arose  whether 
lands  taken  under  a  conditional  sale,  and 
afterwards  forfeited  to  the  Crown,  were 
open  to  a  conditional  purchase  under  sec- 
tion 13  of  the  Act,  or  whether  by  virtue 
of  the  18th  section  they  must  not  be  sold, 
if  at  all,  by  public  auction.     That  is  the 
real  question  in  the  case.     The  plaintifl 
had  to  make  out  his  title ;  and  if  he 
failed,    it    was    unnecessary    to    decide 
whether  Mr.  Devlin  obtained  a  title  by 
the  conditional  purchase  on  the  8th  of 
August,  1878. 

It  had  been  decided  as  far  back  as 
1879,  in  the  case  of  Drink  water  v.  Arthur 
(1),  that  under  such  circumstances  the 
lands  were  not  open  to  conditional  sale 
under  the  13th  section.  But,  consideiing 
the  importance  of  the  case,  the  learned 
Judges  thought  it  right  to  confer  toge- 
ther, and  to  reconsider  the  decision  in 
Drinkwater  v.  Arthur  (1).  Having  done 
so,  they  unanimously  came  to  the  conclu- 
sion that  that  decision  was  oorrecty  and 
that  the  lands  were  not  open  to  a  condi- 
tional sale. 

Their  Lordships  have  come  to  the  con- 
clusion that  the  decision  of  the  Supreme 
Court  was  a  correct  one.  The  13tn  sec- 
tion of  the  Act  appears  to  make  it  com- 
pulsory upon  the  Government  to  sell 
conditionally,  upon  an  application  being 
made,  any  lands  which  do  not  fall  within 
the  exceptions  mentioned  in  the  earlier 
part  of  that  section.  The  Act  provides 
*'that  any  person  may,  upon  any  land 
office  day,  tender  to  the  land  agent  for 
the  district  a  written  application  for  the 
conditional  purchase  of  any  such  lands, 
not  less  than  forty  acres  nor  more  than 
320  acres,  at  the  price  of  20s.  per  acre, 
and  may  pay  to  such  land  agent  a  deposit 
of  twenty-five  per  centum  of  the  purchase- 
money  thereof.  And  if  no  other  like 
application  and  deposit  for  the  same  land 
be  tendered  at  the  same  time,  such  penon 
shall  be  decli^red  the  conditional  pur> 
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chaser  thereof  at  the  prioe  aforesaid." 
Then  there  is  a  provision  with  regard  to 
several  applications  heing  made  at  the 
same  time.  In  this  case  no  question 
arises  nnder  that. 

The  conditions  upon  which  the  land  is 
sold  are  not  specified  in  section  13,  hnt 
by  section  18  it  is  enacted  :  "  At  the  ex- 
piration of  three  years  from  the  date  of 
conditional  purchase  of  any  such  land  as 
aforesaid,  or  within  three  months  there- 
after, the  balance  of  the  purchase-money 
shall  be  tendered  at  the  office  of  the  colo- 
nial treasurer,  together  with  a  declara- 
tion by  the  conditional  purchaser  or  his 
alienee,   or  some    other   person  in   the 
opinion  of    the   minister  competent    in 
that  behalf  under  the  ninth  Victoria, 
number  nine,  to  the  effect  that  improve- 
ments, as  hereinbefore  defined,  have  been 
made   upon  such    land,   specifying    the 
nature,  extent  and  value  of  such  improve- 
ments, and  that  such  land  has  been  from 
the  date  of  occupation  the  bona  fide  resi- 
dence,  either  continuously  of  the  ori- 
ginal purchaser,  or  of  some  alienee  or 
successive  atienees  of  his  whole  estate 
and  interest  therein,  and  that  no  such 
alienation  has  been  made  by  any  holder 
thereof  until   after  the   hona  fide  resi- 
dence thereon  of  such   holder  for  one 
whole    year  at    the  least."     Upon  his 
making  that  declaration,  and  upon  pay- 
ment of  the  balance  of  the  purchase- 
money,  he  is  entitled  to  have  a  convey- 
ance m  fee-simple ;  but  there  is  a  clause  at 
the  end  of  section  18  that,  ^'  on  default  of 
a  compliance  with  the  requirements  of  this 
section  " — that  is,  in  default  of  his  having 
made  the  necessary  improvements,  and 
having  resided  according  to  the  terms  of 
the  section — "  the  land  shall  revert  to  Her 
Majesty,  and  be  liable  to  be  sold  at  auc- 
tion, and  the  deposit  shall  be  forfeited." 

It  v^as  contended,  on  behalf  of  the 
plaintiff,  that  the  declaration  that  the 
land  shall  revert  to  Her  Majesty  autho- 
rises the  Crown  to  sell  the  lands  so 
forfeited  either  by  conditional  sale  or  by 
auction,  at  the  option  of  the  Crown.  But 
the  section  does  not  stop  at  the  words 
"shall  revert  to  Her  Majesty."  It  pro- 
ceeds to  say  that  the  land  shall  be  liable 
to  be  sold  at  auction,  and  the  deposit 
shall  be  forfeited.     It  was  argued  that 
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the  words  "  and  be  liable  to  be  sold  at 
auction"  are  not  compulsory  upon  the 
Crown,  but  that  it  gives  it  an  option; 
and  section  20  of  the  Act  was  referred 
to.  That  relates  to  lands  which  are 
abandoned,  and  says  that  they  shall ''  be 
declared  forfeited  by  notice  in  the  Go- 
vernment Oazette,  and  may  then  be  sold 
at  auction."  Then  a  statute  for  the  gene- 
ral interpretation  of  Acts  was  referred 
to  for  the  purpose  of  shewing  that  the 
word  ''may"  gives  an  option;  and  it 
was  said  that  as  section  20  says  they 
may  be  sold,  and  gives  an  option  to  the 
Gt)vemment ;  so  the  words  "  liable  to  be 
sold  at  auction  "  must  be  interpreted  in 
the  same  way  as  ''may  then  be  sold  at 
auction,"  and  also  g^ves  an  option  to  the 
Oovernment. 

It  is  true  that'  both  the  expressions 
"  liable  to  be  sold  at  auction"  and  "  may 
be  sold  at  auction"  give  an  option  to 
the  Gk)vemment;  but  the  question  is. 
What  is  the  option  f  Is  it  an  option  to 
sell  by  auction  or  to  sell  by  conditional 
sale ;  or  an  option  to  sell  by  auction  or 
not  to  sell  at  all?  That  is  the  mode 
in  which  Sir  William  Manning  very 
properly  puts  the  case.  He  says,  in 
delivering  his  judgment,  "  I  agree,  in- 
deed,  that  the  words  plainly  import 
that  the  Crown  has  an  option.  But  to 
do  what  ?  Surely  to  sell  by  auction  or 
to  withhold  from  such  sale  as  the  Crown 
may  think  fit.  The  alternative  of  sale  by 
way  of  free  selection  in  no  way  enters 
into  the  question,  no  trace  of  it  being 
found  in  either  the  18th  or  20th  clause ; 
and,  indeed,  it  is  not  too  much  to  say 
that  if  that  alternative  were  admitted, 
the  option  would  not  be  with  the  Crown, 
but  with  the  selectors ;  for  when  once  the 
land  is  open  to  selection,  a  statutory  right 
accrues  to  anyone  to  select  the  land." 
Their  Lordships  are  of  opinion  that  the 
view  taken  by  Sir  William  Manning  is 
the  correct  one,  and  that  the  option  given 
to  Government  was  to  sell  bv  auction  or 
to  retain  it  in  their  own  hands. 

A  general  rule  of  construction  of  Acts 
of  Parliament  is  expressio  trnitu  est  ese- 
dusio  cdterius. 

Two  modes  of  sale  are  referred  to  by 
the  Act— one  a  conditional  sale,  the  other 
'a  sale  by  auction ;  and  according  to  the 
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maxim  above  referred  to,  the  ISth  section, 
by  expressly  anthorisiiig  a  sale  bj  auction, 
excluded  toe  rigbt  of  conditional  sale. 
That  was  the  yiew  taken  by  Mr.  Justice 
Hargrave  in  the  case  of  Drinkwater  v. 
Arthur  (1),  to  which  the  Court  below 
referred.  Mr.  Justice  Faucett,  in  his 
judgment  in  this  case,  quotes  the  follow- 
ing passage  from  Mr.  Justice  Hargrave's 
judgment  in  Drinkwater  v.  Arthur  (1) : 
"  If  there  be  any  one  rule  of  law  clearer 
than  another  as  to  the  construction  of  all 
statutes  and  all  written  instruments  (as, 
for  example,  sales  under  powers  in  deeds 
and  wills),  it  is  this,  that  where  the 
Legislature  or  the  parties  to  any  instru- 
ment have  expressly  authorised  one  or 
more  particular  modes  of  sale  or  other 
dealing  with  property,  such  expressions 
always  exclude  any  other  mode,  except  as 
specifically  authorised."  That  appears  to 
their  Lordships  to  be  a  correct  exposi- 
tion of  the  law,  and  it  is  substantially 
carrying  out  a  principle  similar  to  that 
expressed  in  the  maxim  ea^essto  tmius 
est  exdusio  alterius. 

The  construction  that  the  option  given 
to  the  Government  was  to  sell  by  auction 
or  not  to  sell  at  all,  is  a  very  reasonable 
one.  If  under  the  words  ^*  shall  revert 
to  Her  Majesty "  the  forfeited  lands 
should  be  held  to  have  become  subject  to 
all  the  provisions  of  the  Act  to  the  same 
extent  as  they  were  previously  to  the 
conditional  sale,  then,  as  soon  as  the 
defaulter  made  default  and  the  Govern- 
ment elected  to  treat  the  default  as  a 
forfeiture,  any  person  might  claim  to 
purchase  the  land  conditionaUy  at  the 
rate  of  20«.  an  acre,  whatever  might  be 
the  value  of  the  improvements.  But  if 
the  Government  are  bound  to  sell  by 
public  auction  or  not  to  sell  at  all,  then  at 
least  a  month's  notice  must  be  given  of 
the  intended  sale ;  so  that  everyone  may 
have  an  opportunity  of  purchasing,  and 
the  Government  may  get  the  real  value 
of  the  land  by  competition.  There  would 
be  no  objection  to  the  original  defaulter's 
coming  in  and  purchasing  by  auction 
with  the  competition  of  other  persons, 
each  bidding  for  the  land  according  to 
his  view  of  the  value  of  it. 

Again,  if  after  forfeiture  all  the  provi- 
sions of  the  Act  apply  to  the  forfeited 


land,  the  Government  would  be  bound  to 
sell  it  to  the  first  applicant,  and  the 
defaulter  would  have  a  right  to  come  in 
and  purchase  the  land  again  conditionally 
on  the  original  terms. 

It  should  be  observed  that  the 
Legislature  could  not  have  said  that  the 
Government  must  sell  by  auction  with- 
out depriving  the  Government  of  the 
option  of  retaining  the  lands. 

Their  Lordships  are  of  opinion  that  the 
Supreme  Court  came  to  a  correct  con- 
clusion in  holding  that  the  Government 
were  not  bound  to  sell  a  forfeited  selec- 
tion, but  that  if  they  elected  to  sell  they 
could  only  sell  by  auction.  Their  Lord- 
ships, therefore,  will  humbly  recommend 
Her  Majes^  to  affirm  the  decision  of  the 
Supreme  Court.  The  appellants  must 
pay  the  costs  of  this  appeal. 


Solicitors — Burton,  Yeates,  Hart  &  Barton,  for 
the  appellants;  Parker  &  Co.,  for  the  re- 
spondent. 


1881.    1  CHABLES  PALMES  (cmpeUafU)   V. 

July  15.  J  HARK  HUTCHINSON  (responderU). 

Natal — Sv/preme  Oowrt — JurisdiciUm — 
Deputy  Oommissary  Oeneral — Ooniract  by 
— Idahility  to  he  Sued. 

A  Deputy  Oommissary  Oeneral  cannot  he 
sued  either  personally  or  in  his  official 
capacity  upon  a  contract  entered  into  by 
him  on  hehalf  of  the  Oommissariat  Depart^ 
fnent. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  the  Colony  of 
Natal,  overruling  the  appellant's  excep- 
tions to  the  institution  of  an  action  in 
that  Court  by  the  respondent  against  the 
appellant  in  his  capacity  of  Deputy  Com- 
missary General. 

The  declaration  stated — ^That  the  re- 
spondent was  a  resident  in  the  colony  of 
Natal,  and  that  the  appellant  was  the 
chief  officer  of  the  commissariat  branch 
of  Her  Majesty's  army  then  in  Natal,  and 
that  in  such  capacity  he  made  a  oonkaot 
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with  the  respondent  for  the  convejanoe 
of  military  or  Government  stores  from 
Pietermarit^barg  to  Doomberg  or  Dundee 
hy  the  respondent's  waggons  and  that 
the  respondent's  waggons  and  oxen  were 
compelled  by  a  military  officer  to  make  a 
forced  march  to  Howick,  in  consequence 
of  which  some  oxen  were  disabled  or 
died.  That  by  the  order  of  Major- General 
Marshall  the  respondent  with  his  waggon  i 
kept  pace  with  a  wing  of  tbo  1 7th  Lancers, 
and  was  promised  by  that  oiiicor  compen- 
sation for  the  loss  of  his  cattle  and  extra 
strain  upon  them,  and  in  consequence  of 
this  and  a  night  alarm  some  cattle  were 
killed  or  lost.  The  relief  claimed  was  as 
follows:  7431.  ISs.  10^c2.  for  the  price 
or  hire  of  the  waggons  and  oxen,  and  for 
carriage  of  goods ;  and  1,0002.  as  damages, 
being  the  value  of  fifty  oxen  killed  or 
dead  owing  to  the  overdriving;  4562. 
as  hire  for  the  said  waggons  and  oxen,  or 
as  damages  for  their  illegal  seizure  or 
detention ;  and  250L  as  general  damages. 

The  appellant  excepted  to  the  jurisdic- 
tion of  the  Supreme  Court  of  the  Colony 
of  Natal,  on  the  ground  that  the  action 
as  instituted  was  not  cognisable  by  the 
Supreme  Court  of  this  colony,  as  being 
an  action  against  Her  Majesty's  Commis- 
sariat Department  for  acts  alleged  to  be 
done  by  officers  in  Her  Majesty's  service 
in  performance  of  their  duties  in   that 
service,  and  that  the  acts  complained  of 
were  acts  over  which  the  Supreme  Court 
of  the  Colony  of  Natal  had  no  jurisdiction, 
and  for  which  the  Supreme  Court  of  the 
Colony  of  Natal  could  afford  no  remedy  as 
claimed.     And,  by  way  of  exception  to 
the  declaration,  the  appellant  alleged  that 
in  the  capacity  in  which  he  was  sued,  he 
was  an  officer  of  Her  Majesty's  service 
acting  under  the  instructions  and  direc- 
tions of  the  Commander  of  the  Forces  in 
South  A&ica,   and,   through   him,   was 
subject  to  the  instructions  and  directions 
of  the  Secretary  of  State  for  War,  and 
that  the  negligence  and  acts  complained 
of  and  the  claims  made  under  the  alleged 
contract  were  acts  and  claims  for  which 
no    legal    remedy    exists    against    Her 
Majesty's  Commissariat  Department. 

The  exceptions  were  argued  before  the 
Chief  Justice  of  the  Supreme  Court  ar^d 
the    second   Puisne    Judge,  who,  afttr 
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taking  time  to  deliberate,  overruled  the 
exceptions  to  the  jurisdiction  of  the 
Court,  and  also  the  exception  to  the 
declaration  and  action,  save  and  except 
that  the  exceptions  relating  to  damages 
claimed  for  alleged  tortious  acts  of  officers 
of  Her  Majesty's  services,  were  allowed. 
The  appeal  was  from  the  judgment,  so 
far  as  it  was  adverse  to  the  appellant. 

The  AUorney-Oeneral  (Sir  H.  James), 
Mr.  A.  L.  Smith  and  Mr.  Danckwerts,  for 
the  appellant. — The  Supreme  Court  had 
no  jurisdiction  to  entertain  the  action. 
The  Court  has  no  jurisdiction  without 
the  Sovereign's  permission  to  entertain  a 
suit  against  the  Crown.  The  Supreme 
Court  has  no  jurisdiction  to  entertain  an 
action,  to  charge  the  Crown  or  its  reve- 
nues or  property,  whether  such  property 
be  within  its  jurisdiction  or  not ;  such 
jurisdiction  cannot  be  obtained  by  suing 
a  public  officer  of  the  Crown.  They  re- 
ferred to  Gidley  v.  Lord  Palmerston  (1), 
Sands  v.  Cooper  (2),  Gushing  v.  Dupuy 
(3),  Feather  v.  The  Queen  (4). 

The  respondent  did  not  appear. 

Sir  Barnes  Peacock  delivered  the 
judgment  of  their  Lordships  (5). — This 
is  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  Natal,  in  a  suit  in 
which  the  appellant  was  the  defendant. 
The  suit  was  brought  against  him  in  his 
capacity,  as  described  in  the  writ,  as  Her 
Majesty's  Deputy  Commissary  General 
for  the  colony  of  Natal,  and,  as  such, 
representing  Her  Majesty's  Commissariat 
Department.  In  the  declaration  he  is 
described  as  Deputy  Commissary  General 
in  his  capacity  as  Acting  Commissary 
General. 

The  suit  was  brought,  as  alleged  in  the 
writ,  to  recover, — 

First,  the  sum  of  seven  hundred  and 
forty-three  pounds  eighteen  shillings  and 
tenpence  halfpenny  sterling,  for  the  price 
or  hire  of  certain  waggons  and  oxen,  and 
for  carriage  of  certain  goods. 

(1)  2  B.  &  B.  27d. 

(2)  3  Menzies,  566. 

(3)  6  App.  Cas.  409  ;  49  Law  J.  Bep.  P.O.  631. 

(4)  6  B.  &  S.  257  i  35  Law  J.  Rep.  Q.B.  200. 

(5)  Sir  Barnes  Peacock;  Sir  Montagae  Smith ; 
Sir  Robert  P.  Collier ;  Sir  Richard  ^nch ;  and 
Six  Arthur  Hobhouse. 
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Secondly,  the  sum  of  one  thousand 
pounds  sterling,  as  and  for  damages,  and 
ajB  being  the  valne  of  fifty  trek  oxen  killed 
or  dead  owing  to  the  overdriving  and 
illegal  acts  of  the  defendant  or  his  em- 
ploySs, 

Thirdly,  the  sum  of  four  hundred  and 
fifty-six  pounds  sterling,  as  hire  for  certain 
six  waggons  and  oxen,  or  as  damages  for 
their  illegal  seizure  and  impressment  by 
the  defendant  or  his  employes ;  and, 

Fourthly,  the  sum  of  two  hundred  and 
fifty  pounds  sterling  as  general  damages. 

All  upon  grounds  to  be  fully  set  forth 
in  the  declaration. 

The  grounds  of  the  claim  were  more 
fully  stated  in  the  declaration,  in  which 
it  was  alleged  that  the  first  item  of 
7432.  IBs.  10^.  was  due  for  the  hire  of 
certain  waggons  under  a  tender  made  by 
the  plaintifP,  and  accepted  by  the  defen- 
dant in  his  capacity  as  Acting  Commis- 
sary General,  for  seven  waggons  for  the 
purpose  of  conveying  Government  stores, 
goods,  packages  of  military  stores  and 
other  supplies  from  Pietermaritzburg  to 
Dundee  or  Doomberg,  and  for  the  con- 
veyance  of  certain  extra  or  surplus  goods, 
servants  and  invalids,  as  passengers  in  the 
said  waggons.  The  other  items  were 
claimed  as  damages  alleged  to  have  been 
sustained  by  the  plaintiff  in  consequence 
of  certain  illegal  and  tortious  acts  com- 
mitted  by  the  defendant  and  his  employes, 
and  for  compensation  alleged  to  be  due 
under  a  promise  made  by  Major- General 
Marshall,  commanding  thecavaJry  brigade, 
and  the  senior  officer  in  the  vicinity. 
The  plaintiff  admitted  by  his  declaration 
that  the  defendant  had  tendered  the  sum 
of  1,053{.  18«.  10(2.,  in  lieu  of  all  claims, 
the  sum  of  743Z.  I80.  lOd,  being  for  the 
freight,  and  3102.  for  the  rest  of  the  plain- 
tiff's claim. 

The  defendant,  without  answering  the 
plaintifiTs  declaration  or  entering  into  the 
merits  of  the  case,  excepted  to  the  juris- 
diction of  the  Court  on  the  ground  that 
the  action  was  not  cognisable  by  the 
Court,  as  being  an  action  against  Her 
Majesty's  Commissariat  Department  for 
acts  alleged  to  be  done  by  officers  in  Her 
Majesty's  service  in  performance  of  their 
duties  in  that  service,  and  also  upon  the 
ground  that  the  acts  complained  of  were 


acts  for  which  the  Court  could  afford  no 
remedy;  and  he  also  excepted  to  the 
declaration  on  the  grounds  that  the  de- 
fendant, in  the  capacity  in  which  he  was 
sued,  was  an  officer  in  Her  Majesty's 
service  acting  under  the  instructions  and 
directions  of  the  Commander  of  the  Forces 
in  South  Africa,  and,  through  him,  subject 
to  the  instructions  and  directions  of  the 
Secretary  of  State  for  War,  and  that  the 
negligence  and  acts  complained  of  and 
the  claims  made  under  the  alleged  con- 
tract were  acts  and  claims  for  which  no 
legal  remedy  existed  against  Her  Majesty's 
Commissariat  Department,  even  if  pro- 
ceedings had  been  adopted  in  England  by 
way  of  petition  of  right  in  due  legal  form 
instituted  in  the  Supreme  Court  of  Judi- 
cature in  England,  until  the  Secretary  of 
State  for  War,  as  representing  the  said 
department  of  Her  Majesty's  Govern- 
ment, had  had  an  opportunity  of  enquir- 
ing into  and  determining  the  merits  of 
said  claims  and  alleged  wrongs  complained 
of,  and  the  relief  (if  any)  which  should  be 
afforded,  and  of  submitting  the  petition 
and  his  recommendations  thereon  to  Her 
Majesty  the  Queen  for  Her  Majesty's 
gracious  consideration,  and  in  order  that 
Her  Majesty,  if  she  should  think  fit,  might 
grant  her  fiat  that  right  be  done. 

The  defendant  also  excepted  to  so  much 
of  the  declaration  as  claimed  damages  for 
negligence,  detention  or  otherwise,  on  the 
ground  that  such  claims  were  bad  in  law 
and  substance ;  on  the  following  grounds, 
namely  : — 

'*  First.  That  they  are  preferred  against 
a  department  of  Her  Majesty's  Imperial 
service  for  alleged  tortious  acte  of  officers 
acting  in  the  discharge  of  their  duty,  and 
when  employed  in  the  service  of  that  de- 
partment ; 

"  Secondly.  That  even  if  a  claim  for 
damages  as  instituted  in  the  action  were 
preferred  in  England  on  a  petition  of 
right,  and  submitted  for  the  decision  of 
the  Supreme  Court  of  Judicature  in 
England,  such  claim  would  be  dis- 
allowed." 

The  Court  overruled  the  exceptions  to 
the  jurisdiction  of  the  Court,  and  also 
those  to  the  declaration,  so  fkr  as  it  re. 
lated  to  the  form  of  suing  and  to  the 
claims  in  respect  of  oontract,  whether 
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made  by  the  Commissariat  Department  or 
arising  impliedly  by  reason  of  Major- 
General  Marshall's  orders  or  request ;  but 
they  allowed  the  exceptions  to  the  de- 
claration so  far  as  related  to  the  damages 
in  respect  of  delicia  or  tortious  acts  of 
any  of  the  officers  of  the  Queen's  Govern- 
ment. 

In  delivering  his  judgment,  the  learned 
Chief  Justice  said,  "  Her  Majesty  is  not 
sued  by  name  or  title  in  this  action, 
nor  is  she  so  sued  in  substance, 
any  more  than  if  the  action  were 
against  the  colonial  revenue.  A  public 
officer  under  Her  Majesty  (as  public 
officers  generally  are)  is  sued  in  his 
official  capacity  on  a  contract  in  that 
capacity;  and  it  appears  to  me  that  by 
the  law  or  practice  of  this  forum,  he  may 
be  BO  sued  in  ordinary  course.  It  may 
be  quite  another  matter  whether  he  is 
liable  on  an  implied  contract,  by  reason 
of  Major- General  Marshall's  order  or 
request ;  but  possibly  evidence  may  show 
that  he  is.  As  far,  therefore,  as  by  the 
exceptions  it  is  objected  that  there  is  no 
jurisdiction  in  this  Court  to  entertain  the 
action,  or  that  the  declaration  avers  no 
regularly  instituted  cause  of  action,  they 
must,  I  think,  be  overruled. 

'*  But  just  as  I  am  of  opinion,  that  the 
practice  of  our  Court  is  to  be  applied  to 
maintain  this  action,  as  far  as  relates  to 
the  form  of  suing,  and  to  the  suits  being 
in  respect  of  contract,  so  I  also  think,  in 
accordance  with  the  previous  decisions  by 
this  Court  (Muirhead  Sf  Go.  v.  Ayliff^ 
23rd  November,  1875,  acted  on  in  an 
Estcourt  bridge  case  in  1879),  that  the 
revenue  (be  it  Natal  or  English)  is  not 
liable  for  the  alleged  delicta^  or,  in  English 
law  nhrase,  the  tortious  acts  of  officers  of 
the  Queen's  GK>vemment ;  I  can  draw  no 
distinction  between  one  Queen's  Govern- 
ment and  another  in  that  respect  (^Rogers 
V.  Bajendro  Butt  (6)." 

It  is  unnecessary  to  determine  whether 
the  Court  would  have  had  jurisdiction  if 
a  petition  of  right  had  been  presented, 
and  the  Crown  had  ordered  that  right 
should  be  done.  The  suit  was  not  a 
petition  of  right,  and  there  was  no  order 
of  Her  Majesty  that  right  should  be 
done. 

(6)  13  Moore  P.C.  209. 
Vol.  60.— Paiv.  Coun. 


If  the  action  had  been  against  the 
Crown,  either  by  name  or  title,  or  in 
substance,  it  is  clear  that  the  Court 
would  have  had  no  jurisdiction  to  enter- 
tain it. 

The  jurisdiction  conferred  upon  the 
Court  by  the  Ordnance  of  Natal,  dated 
July  10,  1857,  was  merely  "  over  all  Her 
^lajesty's  subjects,  and  all  other  persons 
whomsoever  residing  and  being  within 
the  colony." 

The  action  is  against  a  subject  in  his 
official  character  as  Deputy  Commissary 
General.  And  it  is  further  stated  in  the 
declaration  that  "the  defendant  in  his 
aforesaid  capacity  is  the  representative  or 
head  of  the  Commissariat  Department  in 
the  colony,  and,  as  such,  represents  Her 
Majesty's  Imperial  Government  in  the 
colony,  so  far  as  the  Commissariat  and 
Transport  Departments  of  the  Imperial 
Government  are  concerned." 

It  is  clear  that  the  exceptions  to  the 
declaration  ought  to  have  been  allowed 
upon  the  ground  that  the  facts  stated  did 
not  constitute  a  cause  of  action  against 
the  defendant.  It  has  never  been  con- 
tended  by  anyone  that  the  defendant  was 
personally  liable  upon  the  contract.  If 
it  had  been,  that  contention  must  have 
&iled. 

The  Supreme  Court  held  that  he  was 
liable  in  his  official  character.  It  treated 
the  action  as  a  proceeding  against  the 
imperial  revenue  by  making  a  public 
officer  a  defendant  in  his  official  capacity, 
and  expressed  an  opinion  that  a  decree 
in  such  a  suit  might  be  executed  against 
some  portion,  at  least,  of  the  revenue  or 
property  of  the  Imperial  Government. 

The  Chief  Justice  said,  <*It  is  a 
common  practice  with  us  in  South 
African  Courts,  that  actions  for  obtaining 
from  the  revenue  money  for  or  in  respect 
of  contracts,  are  instituted  against  the 
proper  public  officer  (generally  the 
Colonial  Secretary)  in  his  official  capacity, 
and  judgment  against  him  in  that  capacity 
is  both  sought  and,  at  times,  given.  And 
in  principle  it  seems  to  me  that  it  has  to 
be  the  same,  as  to  our  mode  of  procedure, 
whether  the  revenue  sought  by  the  ac- 
tion to  be  charged  be  colonial  or  English. 
The  colonies  are  as  much  part  of  the 
Queen's  dominions  as  England  is,  and  for 
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TLB  to  hold,  as  is  contended  for  on  the 
part  of  the  defendant,  that  to  sne  here 
the  English  revenue  is  to  sue  the  Sove- 
reign, hut  to  sae  the  colonial  revenue  is 
not,  would  he,  I  apprehend,  to  introduce 
a  distinction  practically  and  theoretically 
constitutionally  unsound.  I  may  mention 
here  that  our  practice  of  proceeding 
against  the  revenue  hy  making  a  public 
officer  a  defendant  in  his  official  capacity 
was,  quoad  the  Cape  Colony,  recognised 
apparently  by  the  Privy  Council,  as  far 
back  as  the  year  1838,  in  the  case  of 
Van  Booyen  v.  Beit  (7),  where  the  Civil 
Commissioner  of  Uitenhage  (in  the  Cape 
Colony)  was  sued  by  private  individuals, 
in  respect  of  a  pecuniary  default  of  his 
predecessor  in  office,  in  respect  of  moneys 
received  by  him  from  them.  ..." 

In  a  subsequent  part  of  his  judgment, 
he  said,  "There  is  no  occasion  here  to 
discuss  the  question  as  to  how  any  judg- 
ment  in  this  action  can  be  put  in  execu- 
tion, but  I  am  disposed  to  think  that  the 
general  rule  is  that  a  judgment  obtained 
against  a  Government  officer  in  his 
official  capacity  may,  by  our  practice,  be 
executed  against  any  Government  pro- 
perty found  within  this  Court's  jurisdic* 
tion,  and  not  allocated  by  law  to  some 
distinct  special  purpose.  We  held,  I 
think,  several  years  ago,  that  certain 
property  of  the  Durban  municipality 
could  not  be  taken  into  execution,  by 
reason  of  its  being  thus  otherwise  al- 
located. There  might,  too,  I  presume, 
be  cases  in  which  the  public  officer  sued 
did  not  sufficiently  represent  in  toto  the 
Government  for  a  judgment  against  him 
to  bind  all  Gk>vernment  property,  even 
though  not  specially  allocated." 

The  case  of  Va/n  Booyen  v.  Beit  (7), 
cited  by  the  Chief  Justice,  is  no  authority 
in  support  of  the  plaintiff's  right  to  sue 
the  Deputy  Commissary  General.  In 
that  case  it  was  held  that  the  Gk>vemment 
officer  who  was  sued  was  not  liable,  and 
the  only  right  to  sue  the  District  Secretary 
and  Treasurer  which  was  recognised  by 
the  Judicial  Committee  was  a  right  to  sue 
him  personally  for  money,  which  by 
arrangement  between  him  and  Swan,  of 
whom  the  plaintifib  wei*e  the  legal  repre- 

(7)  2  Mooro  P.O.  177. 


sentatives,  he  had  received  on  Swan's 
account. 

In  the  case  under  appeal  it  was  said  by 
the  Chief  Justice,  that  the  Crown  is,  "  as 
to  some  branches  of  revenue,  represented 
by  public  officers,  and  that  then  no 
petition  of  right  seems  to  be  requisite;  " 
and  he  referred  to  the  case  of  the 
Attorney- General's  proceeding  by  infor- 
mation, and  to  the  case  of  Dyke  y.  EUtot 
(8),  in  which  the  Crown  sued  in  the 
Admiralty  Court  in  the  name  of  the 
Procurator- General,  for  the  condemnation 
of  a  vessel  for  an  offence  against  the 
Foreign  Enlistment  Act. 

The  Crown,  by  virtue  of  its  preroga- 
tive, has  a  right  to  sue  by  information  in 
the  name  of  the  Attomey-Greneral,  and 
also  has  a  right  to  sue  in  the  Admiralty 
Court  in  the  name  of  the  Procurator- 
General,  but  in  the  present  case  the  Chief 
Justice  treats  the  plaintiff  as  attempting 
to  sue  the  Imperiid  revenue  by  making  a 
public  officer  a  defendant  in  his  official 
capacity.  But  this  right  of  the  Crown 
affords  no  support  for  the  proposition 
that  the  (Government  revenue  may  be 
reached  by  a  suit  against  a  public  officer 
in  his  offic^  capacity. 

The  case  of  Kirk  v.  The  Queen  (9), 
which  is  cited  by  the  Chief  Justice,  is 
no  authority  for  that  proposition.  That 
was  a  suit  by  the  Attorney-General 
against  a  contractor  with  the  Secretaiy 
of  State  for  War,  praying  for  an  injunc- 
tion to  restrain  him  from  continuing  upon 
land  vested  in  the  Secretary  of  State 
after  notice  to  quit  given  under  the 
powers  of  contract.  It  seems  to  have 
been  intimated  that  in  such  a  suit  the 
Secretary  of  State  for  War  should  be  a 
party — ^that  is,  a  party  as  complainant, 
not  as  a  defendant. 

Their  Lordships  are  clearly  of  opinion 
that  the  Deputy  Commissary-General 
cannot  be  sued,  either  personiuly  or  in 
his  official  capacity,  upon  a  contract  en- 
tered into  by  him  on  behalf  of  the  Com- 
missariat Department.  He  is  not  a  Cor- 
poration, and  he  has  no  property  or 
assets  in  his  official  capacity  which  could 
be  seized  or  attached  in  execution  of  a 

(8)  8  Moore  P.O.  N.S.  428. 

(9)  Law  Bep.  14  £q.  658. 
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decree  against  him  in  that  capaoit j,  and 
it  is  clear  that  no  portion  of  the  Govern- 
ment revenue,  wnether  allocated  to  a 
special  purpose  or  not,  could  be  seized  in 
execution  under  it. 

The  law  upon  the  subject  has  been 
clearly  laid  down  in  several  cases. 

In  the  case  of  Macheaih  v.  Haldermmd 
(10),  which  was  an  action  against  the 
Grovemor  of  Quebec  for  military  stores 
and  supplies  provided  under  his  orders 
for  the  garrison  of  a  fort,  Lord  Mansfield 
said,  "The  only  question  before  the 
Court  is,  whether  the  defendant  be  liable 
or  not  in  this  action.  If  he  be,  the 
plaintiff  must  recover.  If  not,  no  con- 
sideration as  to  the  plaintiff's  remedy 
against  any  other  person  can  induce  the 
Court  to  make  him  so.  *  There  is  no 
colour  to  say  that  he  is  liable  in  his 
character  of  Commander-in-Chief.  In  a 
late  case  which  was  tried  before  me, 
where  one  Savage  brought  an  action 
against  Lord  North,  as  First  Lord  of  the 
Treasury,  in  order  that  he  might  be  re- 
imbursed the  expenses  which  he  had 
incurred  in  raising  a  regiment  for  the 
service  of  Government,  I  held  that  the 
action  did  not  lie. 

"  So  in  another  case  of  LiUterloh  v. 
Halsey^  which  was  an  action  brought 
against  the  defendant,  who  was  a  com- 
missary, for  the  supply  of  forage  for  the 
army,  and  by  whom  the  plaintiff  had 
been  employed  in  that  service,  the  com- 
missary  was  held  not  liable. 

"  In  the  present  case  it  was  notorious 
that  the  defendant  did  not  personally 
contract.  The  plaintiff  knew,  at  the 
time  that  he  furnished  the  stores,  that 
they  were  for  the  use  of  the  Government ; 
and  he  afterwards  made  Government 
debtor  in  his  bills." 

In  the  case  of  Gidley  v.  Lord  Palmer- 
$ton  (I)  it  was  held  that  an  action 
would  not  lie  against  the  Secretary  at 
War  for  moneys  which  he,  aa  a  public 
officer,  had  received,  and  which  he  was 
authorised  to  pay  over  to  the  plaintiff's 
testator,  on  account  of  his  retiring  allow- 
ance. 

In  that  case  Chief  Justice  Dallas,  in 
delivering  the  judgment  of  the  Court, 

(10)  1  Term  Rep.  180. 
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said,  ''  It  is  not  pretended  that  the  de- 
fendant is  to  be  charged  in  respect  of 
any  express  undertaking  or  agreement 
between  him  and  the  testator,  or  in 
respect  of  any  other  character  than  his 
public  and  official  character  of  Secretary 
at  War.  It  is  in  that  character,  and  in 
that  only,  that  his  duty  is  alleged  to 
arise,  being  therefore  a  duty  as  l^ween 
him  and  the  Crown  only,  and  not  resulting 
from  any  relation  to  or  employment  by 
the  plaintiff,  or  any  undertaking  in  any 
way  to  be  personally  responsible  to  him. 
The  money  received  is  granted  by  the 
Grown,  subject  only  to  the  disposition  or 
control  of  the  defendant  as  the  agent  or 
officer  of  the  Crown,  and  responsible  to 
the  Crown  for  the  due  execution  of  the 
trust  or  duty  so  committed.  There  is 
therefore  no  duty  from  which  the  law  can 
imply  a  promise  to  pay  the  testator 
during  his  life,  or  to  his  executor  after 
his  death,  nor  can  money  be  said  to  have 
been  had  and  received  to  the  use  of  the 
testator,  which  money  belonged  to  the 
Crown,  being  received  as  the  money  of 
the  Crown,  and  the  party  receiving  it 
being  responsible  only  to  the  Crown  in 
his  public  character.  On  this  view  of 
the  case  it  appears  to  us  that  this  action 
cannot  be  maintained." 

Any  funds  which  may  be  issued  by 
Government  to  the  Commissariat  Depart- 
ment for  the  service  of  the  State  stand 
upon  the  same  footing  as  that  above 
described  with  reference  to  the  money 
received  by  the  Secretary  at  War. 

With  reference  to  the  remark  of  the 
Chief  Justice  that  the  case  could  be  dis- 
posed of  by  having  regard  to  the  practice 
of  the  Court,  the  forum  of  the  lociia  coU' 
tractiM  and  of  the  action — their  Lord- 
ships think  it  right  to  say  that  no  prac- 
tice of  the  Court  can  confer  upon  it  any 
power  or  jurisdiction  beyond  that  which 
is  given  to  it  by  the  charter  or  law  by 
which  it  is  constituted. 

For  the  above  reasons  their  Lordships 
are  of  opinion  that  the  exceptions  to  the 
whole  declaration  ought  to  have  been 
allowed,  and  judgment  given  for  the 
defendant,  with  costs ;  and  they  will 
humbly  advise  Her  Majesty  to  allow  the 
appeal,  to  reverse  the  judgment  of  the 
Supreme  Court,  and  to  order  judgment 
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to  be  entered  for  the  defendant,  with 
costs.  The  respondent  must  pay  the 
coats  of  this  appeal. 


Solicitors — Solicitor  to  the  Treasury,  for  appel- 
lants. 


1881. 
Jan 


!81.     \ 
.  25.  / 


In  re  adair's  patent. 


Patent — Prolongation — Foreign  Patent 
— Accotmts. 

In  a  petition  for  prolongation  of  a  patent 
a  patentee  who  has  obtained  foreign  patents 
must  state  full  particulars  of  such  patents 
and  also  render  an  account  of  all  his  profits. 
An  English  patentee  havitig  taken  out  a 
foreign  patent  subsequent  to  the  English 
patent  and  allowed  it  to  expire  is  not  pre- 
cluded thereby  from  a  prolongation  of  the 
English  patent. 

This  was  a  petition  for  the  prolongation 
of  the  term  of  letters  patent  for  an  in- 
vention for  "improvements  in  pumps." 

Mr.  Kay  and  Mr,  Realey,  for  the  peti- 
tioner, referred  to  HUrs  Patent  (I), 
Betts'  Patent  (2)  and  Poole's  Patent  (3). 

Mr,  Aston  and  Mr,  Lawson,  for  the  op- 
ponents. 

The  Attomey-Oeneral  (Sir  H,  James) 
and  Mr,  A,  L,  Smithy  for  the  Crown. 

Sir  R.  Collier  delivered  the  judgment 
of  their  Lordships  (4). — In  this  case  their 
Lordships  agree  that  the  patent  is  a  meri- 
torious  and  useful  one,  and  undoubtedly 
the  patentee,  his  patent  having  been  ex- 
tensively infringed,  and  he  having  been  put 
to  very  large  costs  in  maintaining  it,  costs 
which,  unfortunately,  he  has  been  unable 
to  recover,  comes  before  their  Lordships 
with  a  case  entitled  to  their  favourable 
consideration. 

(1)  1  Moore  P.C.  N.S.  268. 

(2)  Ibid.  49. 

(3)  36  Law  J.  Rep.  P.C.  76;  Law  Rep.  1  P.C. 
518. 

(4)  Sir  Barnes  Peacock ;  Sir  Montague  Smith : 
and  Sir  R.  P.  Collier. 


With  respect  to  his  remuneration 
their  Lordships  are  by  no  means  satisfied 
that  he  has  been,  considering  all  the  cir- 
cumstances, sufficiently  remunerated,  but 
before  granting  this  application  they  must 
be  satisfied  that  the  petitioner  has  sub- 
scribed  to  those  conditions  which  have 
again  and  again  been  laid  down  as  prece- 
dent to  his  obtaining  a  renewal  of  his 
patent,  which,  as  has  been  many  times 
declared,  is  a  matter  of  favour  ana  not  of 
right. 

In  the  first  place  their  Lordships  have 
to  observe  that  the  petitioner,  although 
stating  in  his  petition  that  he  had  exhi- 
bited his  invention  in  foreign  countries 
and  endeavoured  to  push  it  there,  makes 
no  mention  whatever  of  his  having  ob- 
tained several  foreign  patents,  two  of 
which  have  been  allowed  to  expire.  The 
rule  has  been  again  and  again  laid  down 
that  where  a  patentee,  whether  English 
or  foreign,  has  obtained  foreign  patents 
they  should  be  stated  to  their  Lordships. 

Moreover,  it  may  be  material  to  ascer- 
tain the  date  of  those  patents,  inasmuch 
as  if  the  date  was  prior  to  that  of  the 
English  patent,  even  in  the  case  of  an 
English  invention  and  an  English 
patentee,  it  would  at  all  events  be  a 
serious  question  whether  the  patent 
should  be  renewed.  But  in  more  than 
one  case  it  has  been  said  that  there  may 
be  cases  in  which  the  profits  of  a  foreign 
invention  may  be  properly  taken  into 
consideration.  It  is  therefore  necessary 
for  an  English  as  well  as  a  foreign 
patentee  to  give  their  Lordships  the 
fullest  information  upon  that  subject. 

It  has  been  indeed  ai*gued  on  the  part 
of  the  Crown  and  of  the  opponents  that 
the  petitioner  in  this  case  having  taken 
out  a  foreign  patent,  although  after  the 
date  of  the  English  patent,  and  allowed  it 
to  expire,  is  thereby  disentitled  to  a  re- 
newal ;  but  upon  examination  of  the  cases 
it  does  not  appear  that  any  of  them  go  to 
the  length  of  deciding  that  with  respect 
to  an  English  invention  and  an  English 
inventor,  the  mere  taking  out  of  letters 
patent  in  a  foreign  country,  and  allowing 
them  to  expire,  would  be  a  reason  for 
their  refusal  to  renew  the  patent.  In 
fact  there  are  two  cases — ^the  case  of 
Betts  and  the  case  of  Poole — ^in  which 
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tbe  contrary  has  been  held ;  their 
Lordships  therefore  do  not  give  weight 
to  that  objection,  bat  they  have  now  come 
to  the  question  of  the  accounts. 

In  Betti*  Patent  (2),  which  has  been 
before  referred  to,  the  rule  with  respect 
to  accounts  was  there  stated  by  Lord 
Chelmsford :  '*  There  can  be  no  difficulty 
iu  a  patentee  beginning  from  the  first  to 
keep  a  patent  account  distinct  and 
separate  from  any  other  business  in  which 
he  may  happen  to  be  engaged.  He 
knows  perfectly  well  that  if  his  invention 
is  of  public  utility,  and  he  has  not  been 
adequately  remunerated,  he  will  have  a 
claim  for  an  extension  of  the  original 
term  of  his  patent.  It  is  not  therefore 
too  much  to  expect  that  he  should  be  pre- 
pared when  the  necessity  arises  to  give 
the  clearest  evidence  of  everything  which 
has  been  paid  and  received  on  account  of 
the  patent." 

And  the  same  doctrine  is  laid  down 
by  Lord  Cairns  in  8axhy*8  Patent, 
which  insists  upon  the  necessity  of  the 
patentee  giving  their  Lordships  accounts, 
which,  as  he  expresses  it,  should  be  so 
clear  as  not  to  admit  of  controversy. 

Now  their  Lordships  feel  some  anxiety 
whether  or  not  they  would  be  justified  in 
passing  these  accounts — that  is  to  say,  in 
so  far  approving  of  them  as  to  base  an 
extension  of  the  patent  upon  them  ;  and 
have  with  some  reluctance  come  to  the 
conclusion  that  these  accounts  are  not 
satisfactory,  and  that  they  could  not 
adopt  them  as   satisfactory   without  in 
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some  degree  at  all  events  relaxing  the  rule 
which  has  been  laid  down  many  times  by 
their  predecessors. 

Under  these  circumstances  their  Lord- 
ships, though  they  are  not  prepared  to 
say  that  the  petitioner  may  not  have  been 
insufficiently  remunerated,  cannot  enter 
into  a  speculation  as  to  what  his  absolute 
remuneration  was ;  it  may  have  been  a 
good  deal  more  than  here  appears.  It  is 
perhaps  difficult  to  suppose  it  can  have 
been  less ;  but  whether  it  was  or  was  not 
sufficient  appears  to  them  not  to  be  the 
question,  but  whether  he  has  complied 
with  the  condition  of  supplying  their 
Lordships  with  a  satisfactory  account. 
Under  these  circumstances  tneir  Lord- 
ships have  come  to  the  conclusion  that 
the  account  is  not  satisfactory.  This 
conclusion  is  founded  not  only  on  the 
omission,  which  they  regard  as  a  serious 
one,  to  give  them  information  upon 
the  foreign  patent,  but  also  upon  the 
ground  that  the  accounts  not  being  satis, 
factory  they  feel  that  it  would  not  be 
consistent  with  their  duty  to  advise  Her 
Majesty  to  extend  this  patent. 


Solicitors — ^Wynne  &  Son,  for  petitioner  ;  Field, 
Bos'coo  &  Co.,  for  opponents ;  Solicitor  to  the 
Treasury,  for  the  Crown. 
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Assessment.    See  Taxation. 


AusTBALiA,  Westbbw.    Soo  Companj. 

Bank  Note  Duty.    See  Cape  of  Good  Hope. 

British  Honduras — crown  grant :  effect  of  save- 
reignty  of  the  crown :  proclamathn  of  annexa- 
tion: limita/um] — Qrants  of  land  in  a  colony 
by  the  Crown  afford  ample  evidence  that  the 
Crown  has  assumed  territorial  dominion  in  such 
colony,  and  the  fact  that  a  formal  proclamation 
of  annexation  was  not  made  till  long  after  such 
grants  does  not  affect  such  evidence.  Title  to 
&nd  in  a  colony  acquired  as  against  the  Crown 
by  sixty  years'  adverse  possession.  A  testator 
having  under  a  treaty  the  right  or  privilege  of 
occupying  a  definite  parcel  of  land  for  the  pur- 
pose of  cucting  timber  thereon,  by  his  will  de- 
vised all  his  "  effects  "  : — Heldf  that  such  right 
or  privilege  passed  to  his  devisees.  7%e  At- 
torney-Generat  of  British  Honduras  y.  Bristowe 
f  Hunter,  15 

Canada.    See  Taxation. 

Capb  of  Good  Hopb — bank  notes  duty  act,  1864  : 
construction']— ThQ  Bank  Notes  Duty  Act,  1864 
(Cape  Statute),  by  section  1  provides  that  every 
joint-stock  bank  trading  as  bankers  in  the  colony 
and  issuing  bank  notes,  shall  transmit  to  the 
treasurer  of  the  colony  monthly  returns  of  the 
amount  of  the  bank  notes  in  circulation  by  such 
bank.  Section  10  provides  that  every  bank  shall 
in  making  such  returns  include  therein  all  bank 
notes  of  Uie  same  or  any  other  bank  which  shall 
on  the  face  of  them  bear  to  have  been  issued  at 
or  fh>m  any  place  in  Africa,  or  elsewhere  not 


within  the  colony;  and  which  notes,  having 
come  into  the  hands  of  such  bank,  shall  during 
the  month  have  been  put  into  circulation  bv 
such  bank : — Held,  that  the  provisions  of  both 
sections  apply  only  to  banks  of  issue  issuing 
within  the  colony  notes  payable  by  themselves. 
The  Oriental  Bank  Corporation  v.  Henry  Wright^  1 

Qvn.ov ^ordinance :  adverse  possession:  proof  of 
overt  acts] — By  an  Ordinance  of  Ceylon  (No.  22, 
187 1 )  it  is  provided  that  proof  of  the  undisturbed 
and  uninterrupted  possession  by  a  defendant  in 
any  action  of  lands  by  a  title  adverse  to  the 
plaintiff  in  such  action,  for  ten  years  previoos  to 
the  bringing  of  such  action,  shall  entitle  the  de- 
fendant to  a  decree  in  his  favour : — Hdd,  that 
such  possession  must  be  an  actoal  physical  pos- 
session proved  by  overt  acta  done  on  the  lands 
in  dispute.     Clark  y.  Mphinstone,  22 


See  Marriage. 


Company — Western  Australia:  joinUstoek  com- 
panies ordinance,  1868,  application  of:  fortign 
oompany]---Thb  liability  of  shareholden  in  a 
company  incorporated  in  one  country  and  carry- 
ing on  business  in  another  is  regulated  by  the 
law  of  the  country  in  which  the  company  was 
incorporated.    Bateman  y.  Service,  41 

The  JointrStock  Compaiuee  Ordinance,  1868 
(Western  Australia),  does  not  apply  to  a  com- 
pany incorporated  in  another  colony,  or  to  a 
foreign  company  carrying  on  business  in  the 
colony,  nor  can  such  a  company  be  registered 
under  that  ordinance.    Ibid. 


CoNSTBUCTioN.    See  Will. 

Costs  against  Trustbb  in   Bankruptcy.     See 
Judicial  Committee. 


Vol.  50.] 
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Cbowk  Giunt.    See  British  Honduras. 

Gbowv,  OmcsB  OF — liatal :  supreTne  court :  jurM- 
dktion:  deputy  commissary  general:  contract 
by :  liabilUy  to  be  sued] — A  Deputy  Commis- 
fiazy  General  cannot  be  sued  either  personally 
or  in  his  official  capacity  upon  a  contract  en- 
tered into  by  him  on  behalf  of  the  Commissariat 
Department.    Palmer  y.  Hutchinson^  62 

Dkdication.    See  Bead. 

DKFiJLiTioN.    See  Windward  Islands. 

DiPUTT  CoMMissABT  QwHssLku  See  Croi^n, 
OfBoerof. 

FoBEiox  Patent.    See  Patent. 

IxooiOB.    See  Taxation. 

Intebbst,  Comtottnd.    See  Mortgage. 

JiTDiciAL  CoyannnsA— judgment :  order  in  council  : 
effect  of :  bankruptcy  act :  trustee:  costs :  personal 
liabiUty] — When  a  decision  of  the  Judicial 
Committee  has  been  reported  to  the  Queen, 
and  has  been  sanctioned  and  embodied  in  an 
order  of  council,  it  becomes  a  decree  or  order  of 
the  final  Court  of  Appeal,  and  it  is  the  duty  of 
every  subordinate  tribunsd  to  whom  the  order 
is  addressed  to  cany  it  into  execution.  Under 
the  Bankruptcy  Act,  1869,  s.  20,  a  trustee  may 
be  made  personally  liable  for  costs.  Pitts  v.  Im 
Fontaine,  8 

JuBiaDicnoN.    See  Crown,  Officer  of. 

LimBB  Patent.    See  Patent. 

LmiTATiON.    See  British  Honduras. 

Mabbiaoe — Ceylon :  Soman  Dutch  law :  cohahitor 
tion :  presumption  of  lavj]  —  By  the  Roman 
Dutch  law  which  prevails  in  Ceylon  when  a 
man  and  woman  are  proved  to  have  lived  to- 
gether as  man  and  wife,  the  law  will  presume 
that  they  were  living  together  in  consequence  of 
a  valid  miurriage  and  not  in  a  state  of  concu- 
binage, unless  the  contrary  be  proved.  Aronegary 
V.  Qawhomade,  28 

Mistake.    See  Mortgage. 

MoBTOAOB — lifevi  Zealand:  compound  interest: 
assent  by  mortgagor:  mutual  mistake'] — In  the 
absence  of  express  agreement  compound  interest 
cannot  be  charged  on  a  mortgage  account.  A 
mortgagor,  in  uie  belief  that  he  was  liable  to 
pay  compound  interest  on  his  debt,  assented 
to  accounts  made  out  with  half-yearly  rests, 


and  charging  interest  on  such  rests: — Held, 
that  such  an  assent  was  not  binding  in  equity. 
Danidl  v.  Sinclair^  50 

Natal.    See  Crown,  Officer  of. 

New  South  Wales — croton  lands:  conditional 
purchase:  forfeiture:  sale  by  auction] — The 
Waste  Lands  Act,  1861  (New  South  Wales), 
by  section  13  enacts  "that  any  person  may 
tender  to  the  land  agent  of  the  district  a  written 
application  for  conditional  purchase  of  waste 
lands,  and  pay  a  deposit,  and  that  if  no  other 
like  application  and  deposit  for  the  same  land 
be  tendered  at  the  same  time  such  person  shall 
bo  declared  the  purchaser."  Section  18  pre- 
scribes the  conditions  of  purchase,  and  enacts 
that  on  default  of  compliance  with  the  require- 
ments of  the  section  the  land  shall  revert  to 
the  Crown  and  be  liable  to  be  sold  by  auction. 
The  conditional  purchaser  of  waste  land  under 
the  Act  having  failed  in  the  performance  of 
the  conditions,  the  appellant  tendered  for  the 
land  and  was  declared  to  be  the  conditional 
purchaser: — Held,  that  the  appellant  could 
not  be  accepted  as  such  purchaser,  and  that  the 
lands  must  be  sold  by  public  auction.  Block- 
bum  T.  Flavdle,  58 

See  Road,  Public.    Will. 

"Patvixt— prolongation :  foreign  patent :  accounts] 
— In  a  petition  for  prolongation  of  a  patent  a 
patentee  who  has  obtained  foreign  patents  must 
state  full  particulars  of  such  patents  and  also 
render  an  account  of  all  lus  profita.  An 
English  patentee  having  taken  out  a  foreign 
patent  subsequent  to  the  English  patent  and 
allowed  it  to  expire  is  not  precluded  thereby 
from  a  prolongation  of  the  English  patent.  In 
re  Adait's  Patent,  68. 

prolongation :  limited  use] — ^Prolongation  of 

letters  patent  will  in  some  cases  be  granted 
limiting  the  use  to  certain  purposes.  In  re 
Napier*8  Patent,  40 

New  Zealand.    See  Mortgage. 

Obdeb  in  Council.    See  Judicial  Committee. 

Pbbsuicftion  of  Law.    See  Marriage. 

Road,  Public — New  South  Wales:  dedication: 
user:  crown  lands  alienation  act,  1861,  88,Z  and 
51 — The  Crown  Lands  Alienation  Act,  1861,  of 
New  South  Wales  enacts  that  any  Crown  lands 
may  be  dedicated  to  any  public  purpose  under 
the  provisions  of  the  Act,  but  not  otherwise. 
Section  5  enacts  that  "the  GK>vernor  may,  by 
notice  in  the  Gazette,  dedicate  any  Crown  lands 
for  any  public  road."  Twenty-one  years  before 
the  passing  of  this  Act,  Crown  land  had  been 
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used  as  a  public  road,  and  the  user  continued 
after  the  passing  of  the  Act : — Held,  that  there 
was  evidence  of  a  dedication  by  the  Crown 
prior  to  the  Act,  and  that  such  evidence  was 
fortified  by  the  user  continuing  after  the  passing 
of  the  Act.     Turner  v.  Walsh,  55 

RoMAK  Dutch  Law.    See  Marriage. 

Shareholders.    See  Company. 

Slandbb.    See  Windward  Islands. 

Taxation — Canada:  New  Brunswick:  assessment 
act  (31  Vict.  c.  36),  *.  4;  construction:  income: 
balance  of  gain] — The  St.  John's  New  Brunswick 
Assessment  Act,  by  section  4,  provides  that  the 
agent  of  any  joint-stock  company  established 
out  of  the  province  who  shall  carry  on  business 
within  the  city  of  St.  John's  for  any  such  com- 
pany shall  be  assessed  upon  the  amount  of 
"  income"  derived  by  him  for  the  same  as  such 
agent : — Held,  that "  income  "  means  the  balance 
of  gain  over  loss  in  any  financial  year.  Lawless 
V.  Sullivan,  33 

Waste  Lands— sale  of.    See  New  South  Wales. 

Wnx — New  South  Wales:  ** shall  be  bom":  con- 
struction]— A  testator  devised  his  real  estate  to 
the  use  of  his  grandsons  for  life,  as  tenants  in 
common,  with  remainder  to  their  respective 
sons  in  tail  male,  with  a  proviso  "that  if  any 


person  whom  I  have  made  tenant  in  tail  male 
of  my  said  estate  shall  be  bom  in  my  lifetime, 
then  and  in  such  case  I  revoke  the  devise  so 
made  to  him.  In  lieu  thereof  I  give  and  devise 
the  hereditaments  comprised  in  such  devise  and 
appointment  to  the  use  of  the  same  person  re- 
spectively for  the  term  of  his  or  her  napiral  life, 
and,  after  his  or  her  decease,  to  the  use  of  his  or 
her  first  and  every  other  son  successively,  ac- 
cording to  their  respective  seniorities  in  tail 
male  "  : — Held,  that  the  words  "  shall  be  born  " 
referred  to  a  tenant  in  tail  bom  after  the 
date  of  the  will,  and  that  the  son  of  a  grand- 
son living  at  that  date  took  an  estate  tail  under 
the  will.     Gibbons  v.  Gibbons,  45 

Windward  Islands — slander :  innuendo  :  pre- 
fatory statement :  doubtful  meaning :  opinion  of 
witness:  question  for  the  jury] — In  an  action  of 
slander,  if  the  declaration  contain  innuendoes, 
a  plaintiff  cannot  substitute  for  them  a  prefatory 
averment  in  the  same  declaration  imputing  mo- 
tives to  the  defendant  If  words  complained  of 
have  two  meanings,  one  imputing  suspicion, 
and  the  other  guilt,  the  question  in  which  sense 
the  words  were  used  is  for  the  jury,  and  a  wit- 
ness to  whom  the  words  were  addressed  cannot 
be  asked  in  what  sense  he  understood  them. 
Simmons  v.  Mitchell,  1 1 

Words— "  Eflfects,"  15 


"  Shall  be  born,"  45 
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Chap.  1. 
CtmgoMaletl  Fund  (No.  1)  Ad,  1881. 


ABSTRACT   OF   THE 

1.  Tmw  of  2.000,0001.  mf  of  th'' Consoli4laifd  Fund  fo 


f  of  the  year  ending   31e(  Marck 


An  Act  to  apply  the  aura  of  Two  million 
five  hundred  thousand  jiounda  out  of 
the  Consolidated  Fund  to  the  service 
of  the  year  ending  on  the  thirty-first 
day  of  March  one  thousand  eight 
hundred  and  eighty-one. 

(17th  Fehruary  1881.) 

Moot  GracioDB  SoTereign, 
We,  Your  Mtyeaty's  most  dntifal  and  loyal 
sabjectB,  the  Commcme  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  Yonr 
Majeflty  in  this  sesaian  of  Parliament,  have 
resolT^  to  grant  nuto  Yonr  Majesty  the  soni 
herein-after  mentioned  ;  and  do  therefore  most 
hnmbly  beseech  Tour  Majesty  that  it  may  be 
enact«d ;  and  be  it  enacted  by  the  Qaeen'a 
most  Excellent  Majesty,  by  and  with  the  ad- 
rice  aad  consent  of  the  Lords  Spiritnal  and 
Temporal,  and  Commons,  in  this  present  Par- 
liament sssentbled,  and  by  the  aathority  of  the 
same,  as  follows : 


1.  The  Commissioners  of  Her  Majesty's  Trea- 


making  good  the  supply  granted  ta  Her  Ma- 
jesty for  the  service  of  the  year  ending  on  the 
thirty-first  da^  of  March  one  thousand  eight 
hnndred  and  eight^-one,  the  sum  of  two  mil* 
lion  five  hundred  thoasand  pounds. 


said  sum  any  sum  or  sums  not  exceeding  It 
whole  the  Bum  of  two  million  five  hnndred  thou- 
sand ponnda,  and  shall  repay  the  moneys  so  bor- 
rowed with  interest  not  exceeding  fire  pounds 
per  centum  per  annum  out  of  the  growing 
produce  of  the  Consolidated  Fund  atanyperiod 
not  later  than  the  next  succeeding  quarter  to 
that  in  which  the  said  moneys  were  borrowed. 

Any  Bams  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majesty's  Ex- 
cheoner,  and  shall  form  part  of  the  said  Con- 
soliaated  Fund,  and  be  available  in  any  manner 
iu  which  such  fond  is  available. 

3.  This  Act  may  be  cited  as  tbe  Consolidated 
Fund  {No.  1)  Act,  1881. 


Vol.  LX.— Law  Jour.  Stat. 


STATUTES  OF  THE  REALM. 


[chap.  2. 


Chap.  2. 
Burial  and  Becfistration  Acts  {Doubts  Removal)  Acty  1881. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Explanation  o/4Ji  <J*  44  Vict.  o.  41.  «.  11. 

2.  Construction  of  43  cj-  44  Vicf.  c.  41.  «.  11. 

3.  Short  titlfi. 


An  Act  to  remove  Doubts  as  to  the 
operation  and  effect  of  so  much  of  the 
Burial  Laws  Amendment  Act,  1880, 
as  relates  to  the  Births  and  Deaths 
Registration  Act,  1874. 

(1 7th  February  1881.) 

Whereas  doubts  have  arisen  as  to  the  ope- 
ration and  effect  of  the  eleventh  section  of  the 
Burial  Laws  Amendment  Act,  1880,  by  reason 
of  a  clerical  error  in  the  first  sentence  thereof; 
and  it  is  expedient  that  such  doubts  should  be 
removed : 

Be  it  declared  and  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the 
same,  as  follows : 


1.  Nothing  in  the  eleventh  section  of  the 
Burial  Laws  Amendment  Act,  1880,  shall  have, 
or  be  deemed  in  law  to  have  had,  the  effect  of 
repealing,  or  in  any  manner  altering,  any  of  the 
provisions  contained  in  the  seventeenth  section 
of  the  Births  and  Deaths  B.egistration  Act, 
1874,  in  any  case  whatever,  save  and  except 
only  the  case  of  a  burial  under  the  Burial  Laws 
Amendment  Act,  1880. 

2.  The  words  "  in  the  case  of  a  burial  under 
that  Act "  in  the  first  sentence  of  section  eleven 
of  the  Burial  Laws  Amendment  Act,  18S0, 
shall  be  construed  and  read  as  if  they  had  been 
**  in  the  case  of  a  burial  under  this  Act." 


3.  This  Act  may  be  cited  as  the  Burial 
and  Registration  Acts  (Doubts  Removal)  Act, 
1881.  ' 


Chap.  3. 
JucUeial  Committee  Act,  1881. 


ABSTBACT  OF  THE  EITACTMENXS. 

1.  Lords  Justices  of  Appeal  to  he  menibers  of  Judicial  Com/miUee, 

2.  Short  title. 


An  Act  to  further  improve  the  Admini- 
stration of  Justice  in  the  Judicial 
Committee  of  the  Privy  Council. 

(17th  February  1881.) 

Whebeas  it  is  expedient  that  further  pro- 
vision should  be  maae  for  the  administration 
of  justice  in  the  Judicial  Committee  of  the 
Privy  Council : 

Be  it  therefore  enacted  bv  the  Queen's  most 
Excellent  Majesty,  by  ana  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Tem- 


poral, and  Commons,  in  tliis  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  Every  person  holding  or  who  ham  held 
in  England  the  office  of  a  Lord  Justice  of 
Appeal  shall,  if  a  member  of  Her  MigestT's 
Privy  Council  in  England,  be  a  member  of  we 
Judicial  Committee  of  the  Privy  Cooneil. 

2.  This  Act  may  be  cited  as  the  Judicial 
Committee  Act,  IS81. 


CHAP.  4.] 
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Chap.  4. 
Protection  of  Person  and  Property  {Ireland), 


▲B8TBACT  Olf  THE   ENACTMENTS. 

1.  Power  of  Lord  Lieutetiant  to  arrest  and  detain, 

2.  Gi'ant  of  oxU-door  relief. 

3.  Stippleuiental  provisions  as  to  warrants,  ijfc, 
3.  Continuance  of  Art, 


An  Act  for  the   better    Protection   of 
Person  and  Property  in  Ireland. 

(2nd  March  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  liorde  Spiritaal  and  Temporal,  and 
Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  (1.)  Any  person  who  is  declared  by  war- 
rant of  the  liOrd  Lieutenant  to  be  reasonably 
saspected  of  having*  at  any  time  since  the 
thirtieth  day  of  September  one  thousand  eight 
hondred  and  eighty  been  guilty  as  principal 
or  accesaorv  of  high  treason,  treason-felony, 
or  treasonable  practices,  wherever  committed, 
or  of  any  crime  punishable  by  law  committed 
at  any  time  since  the  thirtieth  day  of  Sep- 
tember one  thousand  eight  hundred  and  eighty 
in  a  prescribed  district,  being  an  act  of  violence 
or  intimidation,  or  the  inciting  to  an  act  of 
violence  or  intimidation,  and  tending  to  inter- 
fere with  or  disturb  the  maintenance  of  law 
and  order,  may  be  arrested  in  any  part  of 
Ireland  and  legally  detained  during  the  con- 
tinuance of  this  Act  in  such  prison  in  Ireland 
as  may  from  time  to  time  be  directed  by  the 
Lord  Lieutenant,  without  bail  or  mainprize ; 
and  shall  not  be  discharged  or  tried  hj  any 
court  without  the  direction  of  the  Lord  Lieu- 
tenant; and  every  such  warrant  shall,  for  the 
purposes  of  this  Act,  be  conclusive  evidence 
of  all  matters  therein  contained,  and  of  the 
jurisdiction  to  issue  and  execute  such  warrant, 
and  of  the  legality  of  the  arrest  and  detention 
of  the  person  mentioned  in  such  warrant. 

(2.)  Every  warrant  whereby  any  person  is 
declared  to  be  reasonably  suspectea  of  any 
crime  other  than  high  treason,  treason  felony, 
or  treasonable  practices,  shall  state  the  cha- 
racter of  such  crime.  A  copv  of  the  warrant 
of  arrest  shall  be  given  to  each  person  arrested 
under  this  Act  on  the  occasion  of  his  arrest. 

(3.)  Any  person  detained  in  pursuance  of  a 
warrant  under  this  Act  shall  be  treated  as  a 
person  accused  of  crime  and  not  as  a  convicted 


prisoner,  subject  to  the  special  rules  for  the 
time  being  in  force  with  respect  to  prisoners 
awaiting  trial :  Provided  that  the  Lord  Lieu- 
tenant may  from  time  to  time,  if  he  shall  think 
fit,  make  regulations  modifying  such  special 
rules  so  far  as  they  relate  to  persons  detained 
under  this  Act,  Any  regulations  made  by  the 
Lord  Lieutenant  under  this  provision  shall  be 
laid  before  both  Houses  of  Parliament  within 
fourteen  days  after  the  making  cf  the  same, 
if  Parliament  be  then  sitting,  and  if  not,  then 
within  fourteen  days  after  the  next  meeting  of 
Parliament,  and  when  Parliament  is  not  sitting 
such  regulations  shall  within  fourteen  days  be 
published  in  the  Dublin  Grassette. 

(4.)  A  list  of  all  persons  for  the  time  being 
detained  in  prison  under  this  Act,  with  a  state- 
ment opposite  each  person's  name  of  the  prison 
in  which  he  is  detained  for  the  time  being, 
and  of  the  ground  stated  for  his  arrest  in  the 
warrant  under  which  he  is  detained,  shall  be 
laid  before  each  House  of  Parliament  within 
the  first  seven  days  of  every  month  during 
which  Parliament  is  sitting,  and  when  Parlia- 
ment is  not  sitting  such  list  shall  be  published 
in  the  Dublin  Gazette  within  the  first  seven 
days  of  every  month. 

(5.)  On  the  expiration  of  a  period  of  three 
months  after  the  arrest  of  each  person  detained 
under  this  Act,  and  so  from  time  to  time  on 
the  expiration  of  each  succeeding  period  of 
three  months  while  such  person  is  detained, 
the  Lord  Lieutenant  shall  consider  the  case  of 
such  person  and  decide  thereon ;  and  the 
decision  of  the  Lord  Lieutenant  in  that  behalf 
shall  be  certified  under  his  hand,  or  the  hand 
of  the  Chief  Secretary  to  the  Lord  Lieutenant, 
to  each  Clerk  of  the  Crown,  by  whom  a  copy 
of  the  warrant  under  which  such  person  shall 
be  detained  shall  be  filed  in  his  public  office, 
under  this  Act,  and  each  such  Clerk  of  the 
Crown  shall  record  such  decision  by  indorse- 
ment on  the  copy  of  the  warrant  so  filed  in  his 
office. 

(6.)  No  person  discharged  from  detention 
under  this  Act  shall  be  so  discharged  at  a 
greater  distance  than  five  miles  from  the  place 
whereat  he  was  finst  arrested  under  this  Act» 
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unless  he  shall  himself  prefer  to  be  discharged 
at  a  place  nearer  to  the  prison  wherein  he  was 
last  detained. 

(7.)  **  Prescribed  district*'  means  any  part 
of  Ireland  in  that  behalf  specified  by  an  order 
of  the  Lord  Lieutenant  for  the  time  being  in 
force,  and  the  Lord  Lieutenant,  by  and  with 
the  advice  of  the  Privy  Council  in  Ireland, 
may  from  time  to  time  make,  and  when  made, 
revoke  and  alter  any  such  order. 

2.  The  enactments  contained  in  the  third 
section  of  the  Belief  of  Distress  (Ireland)  Act, 
1880,  as  amended  by  the  ninth  section  of  the 
Belief  of  Distress  (Ii*eland)  Amendment  Act, 
1880,  shall,  so  far  as  relates  to  the  families 
of  persons  for  the  time  being  detained  under 
this  Act,  continue  in  force  during  the  con- 
tinuance of  this  Act. 

3.  (1.)  Any  warrant  or  order  of  the  Lord 
Lieutenant  under  this  Act  may  be  signified 
imder  his  hand  or  the  hand  of  the  Chief 
Secretary  to  the  Lord  Lieutenant,  and  a  copy 
of  every  warrant  under  this  Act  shall,  within 
seven  days  after  the  execution  thereof,  be 
transmitted  to  the  clerk  of  the  Crown  for  the 
county  in  which  was  the  last  known  place  of 
abode  of  the  person  arrested  under  such  war- 
rant, and  be  filed  by  the  said  clerk  of  the 
Crown  in  his  public  office  in  said  county; 
and  a  further  copy  of  every  such  warrant 
shall,  within  seven  days  after  the  execution 
thereof,  be  transmittea  to  the  clerk  of  the 
Crown  for  the  county  of  the  city  of  Dublin, 
and  be  filed  by  him  in  his  public  office  in  that 
oity ;  and  each  such  clerk  of  the  Crown  shall 


funiish  a  copy  of  such  warrant  free  of  charge, 
certified  unaer  his  hand  to  bo  a  true  copy,  on 
demand,  to  any  relative  of  the  person  arrested 
under  such  warrant  or  his  solicitor. 

( 2  )  The  Lord  Lieutenant,  by  and  with  the 
advice  of  the  Privy  Council  in  Ireland,  may 
from  time  to  time  make,  and  when  made 
levoke  and  alter,  an  order  prescribing  the 
forms  of  warrants  for  the  purposes  of  this  Act, 
and  any  forms  so  prescribed  shall  when  used 
be  valid  in  law. 

(3.)  If  any  member  of  either  House  of  Par- 
liament be  arrested  under  this  Act  the  fact 
shall  be  immediately  communicated  to  the 
House  of  which  he  is  a  member,  if  Parliament 
be  sitting  at  the  time,  or  if  Parliament  be  not 
sitting,  then  immediately  after  Parliament 
reassembles,  in  like  manner  as  if  he  were 
arrested  on  a  criminal  charge. 

(4.)  Every  order  under  this  Act  shall  be  pub- 
lished in  the  Dublin  Gazette,  and  the  pro- 
duction of  a  printed  copy  of  the  Dunlin 
Gazette  purporting  to  be  printed  and  pub- 
lished by  the  Queen's  authority,  containing 
the  publication  of  any  order  under  this  Act, 
shall  be  conclusive  evidence  of  the  contents  of 
such  order,  and  uf  the  date  thereof,  and  of  the 
same  having  been  duly  made. 

(5.)  The  expression  **  Lord  Lieutenant" 
means  the  Lord  Lieutenant  of  Ireland  or 
other  Chief  Governor  or  Governors  of  Ireland 
for  the  time  being. 

3.  This  Act  shall  continue  in  force  until  the 
thirtieth  day  of  September  one  thousand  eight 
hundred  and  eighty-two,  and  no  longer. 


Chap.  5. 
Peace  Preservation  {Ireland)  Act^  1881. 

ABSTRACT  OF  THE  ENACTMENTS. 

1.  Prohibition  07i  having  or  carrifing  arms  in  proclaimed  districtf  and  search. 

2.  Power  as  to  prodanuUion  in  respect  to  arms  and  ammunition, 

3.  Power  cw  to  prohibiting  or  regulating  sale  or  importaiion  of  arms  and  ammunition. 

4.  Supplemental  provisions, 

5.  PenaUies, 

6.  Definitions. 

7.  Short  title, 

8.  Continuance  of  Act. 


An  Act  to  amend  the  Law  relating  to 
the  carrying  and  Possession  of  Arms, 
and  for  the  Preservation  of  the  public 
Peace  in  Ireland.     (2l8t  March  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 


of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assexn* 
bled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  In  a  proclaimed  district  a  person  ^all 
not  carry  or  have  any  arms  or  ammunition 
save  as  authorised  by  the  conditions  set  forth 
in  the  proclamation  nerein-after  mentioned* 
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Abj  person  carrying  or  having,  or  reason- 
ably suspected  of  carrying  or  having,  any 
arms  or  ammunition  in  contravention  of  this 
Act  may  be  arrested  without  warrant  by  any 
constable  or  peace  officer,  and,  as  soon  as 
reaaonably  can  be,  conveyed  before  some 
justice  of  the  peace  in  order  to  his  being  dealt 
with  according  to  law. 

The  Lord  Lieutenant  may  by  wnn  ant  direct 
any  person  named  in  such  wairant  to  search 
in  hoofles,  buildings,  and  places  situate  in 
a  proclaimed  district  and  specified  in  the 
warrant,  for  any  arms  or  ammunition  sus- 
pected to  be  therein  in  contravention  of  this 
Act. 

The  person  named  in  such  wari'ant,  with 
sucb  constables  and  other  persons  as  he  calls 
to  his  assistance,  may,  within  ten  days  next 
after  the  date  of  the  warrant,  at  any  time 
between  sunrise  and  sunset,  enter  into  any 
hoase,  building,  or  place  specified  in  such 
warrant  and  there  execute  the  warrant;  and 
in  case  admittance  shall  be  refused  to  the 
persons  afoi^esaid,  or  shall  not  be  obtained  by 
them  within  a  reasonable  time  after  it  shall  have 
been  first  demanded,  they  may  enter  by  force 
in  order  to  execute  such  wari'ant.  The  person 
named  in  such  warrant  shall,  before  executing 
the  same,  if  so  desired,  produce  the  said  war- 
rant. Any  arms  or  ammunition  carried,  had, 
or  found  under  circumstances  which  con- 
travene this  Act  shall  be  forfeited  to  Her 
Majesty. 

Any  arms  or  ammunition  in  the  ])ossession 
of  persons  not  entitled  to  have  the  same  which 
shall,  within  a  period  to  be  fixed  by  the  pro- 
clamation herein-after  mentioned,  be  given  up 
voluntarily  or  taken  under  such  circumstances 
as  shall  prove  to  the  satisfaction  of  the  Lord 
Lieutenant  that  they  have  not  Ijeen  wilfully 
kept  back,  shall  be  deemed  to  be  in  the  posses- 
sion of  Her  Majesty,  and  provision  shall  l)e 
made  in  such  proclamation  for  the  deposit, 
registration,  valuation,  and  care  of  the  same; 
and  such  arms  and  ammmiition  shall  be  re- 
tamed  to  the  owners  thereof  whenever  the 
proclamation  relating  thereto  shall  cease  to  be 
m  force :  Provided  that  at  any  time  the  Lord 
Lieutenant  may,  instead  of  keeping  and  re- 
turning the  arms  and  ammunition  aforesaid, 
if  be  think  fit,  pay  to  the  owners  of  the  same 
the  value  thereof  as  ascertained  in  the  mamier 
provided  by  the  proclamation,  or  the  owners 
thereof  may  demand  payment  of  such  value, 
and  such  pavments  ma^^  be  made  out  of  moneys 
to  be  provided  by  Parliament. 

2.  The  Lord  Lieutenant,  by  and  with  the 
advice  of  the  Privy  Council  in  Ireland,  may 
from  time  to  time  by  proclamation  declare 
this  Act  to  be  in  force  within  any  8|)ecified 


part  of  Ireland,  and  this  Act  shall  thereupon 
after  the  date  specified  in  the  proclamation  bo 
in  force  within  such  specified  part,  and  any 
such  specified  part  of  Ireland  is  in  this  Act 
referred  to  as  a  *  *  proclaimed  district ;  "  and 
any  such  proclamation  may  set  forth  the  con- 
ditions and  regulations  under  which  the  carry- 
ing or  having  of  arms  or  ammunition  is 
authorised,  and  make  provision  for  the 
appointment  of  persons  to  give  effect  to  the 
same  and  the  manner  of  the  promulgation 
thereof. 

3.  The  Lord  Lieutenant,  by  and  with  the 
advice  of  the  Privy  Council  in  Ireland,  may 
from  time  to  time  make  orders  for  prohibiting 
or  regulating  in  Ireland  the  sale  or  importa- 
tion of  arms  and  ammunition,  and  for  the 
appointment  of  persons  for  the  purpose  of 
giving  effect  to  such  orders  and  provioing  for 
the  manner  of  the  promulgation  thereof. 

If  any  person  sell  or  iiiiport,  or  attempt  to 
sell  or  import,  any  arms  or  ammunition  in 
contravention  of  any  such  order,  such  arms 
and  ammunition  shall  be  liable  to  be  forfeited 
to  Her  Majesty,  and  the  ]>crson  so  acting 
w^ilfully  shall  be  guilty  of  an  offence  against 
this  Act. 

4.  (1.)  The  Lord  Lieutenant,  by  and  with 
the  advice  of  the  Privy  Council,  may,  by  a 
further  proclamation  or  order,  from  time  to 
time  alter  or  revoke  any  proclamation  or  order 
made  by  him  under  this  Act.  A  copy  of  every 
proclamation  and  order  under  this  Act  shall 
Ije  laid  before  each  House  of  Parliament  within 
fourteen  days  after  the  making  thereof,  if 
Parliament  is  then  sitting,  and  if  not,  then 
within  fourteen  days  after  the  next  meeting  of 
Parliament. 

(2.)  The  Lord  Lieutenant  may  from  time  to 
time  by  order  prescribe  forms  for  the  purposes 
of  this  Act,  and  any  form  so  prescribed  shall 
be  valid  in  law. 

(3.)  Any  warrant  or  order  of  the  Lord  Lieu- 
tenant under  this  Act  may  be  signified  imder 
his  hand  or  under  the  hand  of  the  Chief 
Secretary  to  the  Lord  Lieutenant. 

(4.)  Any  person  who  may  be  appointed  under 
any  proclamation  issued  pursuant  to  this  Act 
to  grant  licenses  to  have  or  carry  arms,  in 
any  district,  shall  be  bound  to  grant  to  any 
occupier  of  one  or  more  agricultural  holdings 
a  license  to  have  arms,  or  to  have  and  carry 
arms  upon  any  specified  lands,  or  a  license  to 
have  and  carry  arms  generally,  who  shall 
produce  to  him  a  certificate  signed  by  two 
justices  of  the  peace  for  the  county,  residing 
within  the  same  petty  sessions  district  as  the 
pei*son  producing  such  certificate,  that  he  is, 
to  their  own  personal  knowledge,  a  fit  and 
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proper  person  to  have  auch  license  respec- 
tively. 

(5.)  Every  proclamation  and  order  under 
this  Act,  and  a  notice  of  the  promulgation 
thereof  in  the  manner  provided,  shall  be 
published  in  the  Dublin  Grazette,  and  the 
production  of  a  printed  copy  of  the  Dublin 
Gazette  purporting  to  be  printed  and  pub- 
lished by  the  Queen's  authority,  and  containing 
the  publication  of  any  proclamation,  order,  or 
notice  under  this  Act,  shall  be  conclusive 
evidence  of  the  contents  of  such  proclamation, 
order,  or  notice,  and  of  the  date  thereof,  and 
that  the  district  specified  in  such  proclamation 
is  a  proclaimed  district  within  the  meaning  of 
this  Act,  and  that  the  said  proclamation  or 
order  has  been  duly  promulgated. 

5.  Any  person  acting  in  contravention  of 
this  Act  shall  be  liable  if  convicted  before  a 
court  of  summary  jurisdiction  to  be  imprisoned 
for  a  term  not  exceeding  three  months,  or,  at 
the  discretion  of  the  court,  to  a  penalty  not 
exceeding  twenty  pounds;  but,  it,  upon  the 
hearing  of  the  charge,  the  court  shsJl  be  of 
opinion  that  there  are  circumstances  in  the 
case  which  render  it  inexpedient  to  inflict  any 
punishment,  it  shall  have  power  to  dismiss  the 
person  charged  without  proceeding  to  a  con- 
viotion.      For  the  purposes  of  this  Act,  the 


court  of  summary  jurisdiction  shall,  in  tiie 
police  district  of  Dublin  metropolis,  be  con- 
stituted of  a  divisional  justice  acting  for  the 
said  district,  and  elsewhere  in  Ireland  shall  be 
constituted  of  two  or  more  justices  of  the 
peace  sitting  in  petty  sessions,  of  whom  one 
shall  be  a  resident  magistrate,  or  of  one  resi- 
dent magistrate  sitting  alone  in  petty  sessions. 

6.  In  this  Act  the  expression  **  Lord  Lieu- 
tenant "  means  the  Lord  Lieutenant  of  Ireland 
or  other  Chief  Governor  or  Governors  of 
Ii*eland  for  the  time  being. 

The  expression  "arms,'*  includes  any  cannon, 
gun,  revolver,  pistol,  and  any  description  of 
firearms,  also  aaiy  sword,  cutlass,  pike,  and 
bayonet,  also  any  part  of  any  arms  as  so 
defined. 

The  expression  *  *  ammunition  "  includes 
bullets,  gunpowder,  nitro-glycerine,  d^amite, 
gun-cotton,  and  every  other  explosive  sub- 
stance whether  fitted  for  use  with  any  arms  or 
otherwise. 

7.  This  Act  may  be  cited  as  the  Peace  Pre- 
servation (Ireland)  Act,  1881. 

8.  This  Act  shall  continue  in  force  until  the 
first  day  of  June  one  thousand  eight  hundred 
and  eighty-six. 


Chap.  6. 
Local  Taxation  Returns  (Scotland)  Act,  1881. 


ABSTRACT  OF  THE  ENACTH£NTS. 


1.  Short  title,  a/nd  application, 

2.  Clerks  of  local  hodieB  to  make  anniuil  retv/ma  of  local  taxaiion* 

3.  Penalty. 

4.  Uetv/ms  not  to  he  additional  to  those  already  requh'ed, 

5.  Saving  for  railway  companies,  $'c. 


An  Act  to  provide  for  an  Annual 
Return  of  Rates,  Taxes,  Tolls,  and 
Dues  levied  for  local  pui*poses  in 
Scotland.  (29th  March  1881.) 

Whebsas  rates,  taxes,  tolls,  and  dues  to  a 
large  amount  are  levied  for  purposes  of  local 
government  and  improvements  in  Scotland, 
and  it  is  proper  that  Parliament  should  be 
informed  annually  of  all  sums  so  levied,  and 
the  expenditure  thereof: 

And  whereas  by  the  authority  of  Parhament 
returns  of  such  receipts  and  expenditure  are 


Erepared  annually  for  England  and  Ireland, 
ut  no  provision  has  been  made  for  the 
preparation  of  returns  applicable  to  Scotland : 
Be  it  therefore  enacted  by  the  Queen't^ 
most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  oi' 
the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Locai 
Taxation  Returns  (Scotland)  Act,  1881,  and 
shall  apply  to  Scotland  only. 
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2.  The  clerk  (or  if  there   be  no  clerk  the 

treasurer  or  other  officer  or  person  keeping  the 

accounts  of  the  receipts  and  expenditure)  of 

any  corporation,  commission,  board,  trustees, 

or  other  body  or  persons  authorised  to  levy  or 

to  order  to  be  levied  any  compulsory  rates, 

taxes,  tolls,  or  dues  in  Scotland  (other  than 

roch  as  are  levied  for  the  public  revenue  of 

the  United  Kingdom),  shall  once  a  year  make 

a  return  of  their  receipts  and  expenditure  of 

such    rates,    taxes,    tolls,    or    dues    to    Her 

Majesty's  Principal  Secretary  of  State  for  the 

Home  Department  at  such  time  and  in  such 

form  as  he  may  from  time  to  time  direct,  and 

nnless  some  other  time  be   prescribed  such 

returns  shall  be  made  in  the  month  of  July  in 

each  year  for  the  annual  period  ending  at 

Whitsunday    immediately    preceding,    where 

the  accounts  are  made  up  from  Whitsunday  to 

Whitsunday,  if  otherwise,  then  for  the  latest 

period  of  twelve  months  preceding  the  date  of 

the  return  for  which  the  accounts  are  in  use 

to  be  made  up.     The  first  returns  shall  be 

made    in    Julv  of    the    present   year.      The 

Secretary  of  State  shall  cause  such  returns  to 

be  abstracted,  and  the  abstract  thereof,  with 


such    farther    particulars    as   he   may  think 
proper,  to  be  laid  before  Parliament. 

3.  Any  clerk,  treasurer,  or  other  officer 
required  as  aforesaid  to  make  a  return  under 
this  Act  who  fails  to  make  such  return  at  the 
prescribed  time,  shall  be  liable  to  a  penalty 
of  twentv  pounds,  which  may  be  recovered 
summarily  by  proceedings  in  the  Sheriff 
Court  or  Court  of  Session  at  the  instance  of 
the  Lord  Advocate. 

4.  Where  any  annual  return  is  now  by  law 
required  to  be  made  to  the  Secretary  of  State 
or  to  any  public  department,  this  Act  shall  not 
render  necessary  any  other  return.  Providewi 
that  the  Secretary  of  State  may  by  his  order 
published  in  the  Edinburgh  Gazette  direct 
that  all  or  any  of  such  returns  now  required 
as  aforesaid  shall  in  future  be  made  under  this 
Act. 

5.  This  Act  shall  not  extend  to  any  tolls  or 
dues  taken  by  any  railway,  canal,  or  joint 
stock  company  as  profits  of  their  undertaking, 
or  to  any  tolls  or  dues  taken  by  prescription. 
or  otherwise,  as  private  property. 


Chap.  7. 
India  Office  (Sale  oj  Superfluous  Land)  Arty  1881. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  ShoHtiOe, 

2.  Tranter  of  site  in  Charles  Street  from  Indian  Secretary  to  Conimiwioners  of  Worhf. 

3.  Land  to  continue  avhject  to  land  tax. 

4.  Exemption  from  operation  of  18  ^  19  Vi^it.  c.  122. 

5.  Disposition  of  moneys  received  for  purchase. 

SCHEIHTLE. 


An  Act  to  authorise  the  Secretary  of 
State  for  India  in  Council  to  sell  a 
piece  of  land  in  Charles  Street,  West- 
minster, to  the  Commissioners  of  Her 
Majesty's  Works  and  Public  Buildings 
for  the  Public  Service. 

(29th  March  1881.) 

Wbrkkas  in  pnrsaance  of  the  India  Office 
8ite  and  Approaches  Act,  1865,  the  Secretary 
of  State  in  Cfonncil  of  India  purchased  certain 
landy  and  such  land  is  now  vested  in  Her 
Majesty,  her  heirs  and  successors,  for  the  ser- 
vice of  the  Government  of  India,  according  to 
the  provisions  of  the  Act  of  the  session  of  the 
tweuty-first  and  twenty-second  years  of  the 


reign  of  Her  present  Majesty,  chapter  one 
hundred  and  six,  intituled  "An  Act  for  the 
**  better  Grovemment  of  India,"  in  this  Act 
referred  to  as  the  India  Act,  1858 : 

And  whereas  that  portion  of  the  land  so 
purchased  and  vested  in  Her  Majesty  as  afore- 
said which  is  described  in  the  scnedule  to  this 
Act,  and  delineated  on  the  plan  deposited  as  in 
the  schedule  mentioned,  is  not  reauired  for  the 
service  of  the  Government  of  Inaia  : 

And  whereas  the  Secretary  of  State  in 
Council  of  India  has  agreed  to  sell  to  the  Com- 
missioners of  Her  Majesty's  Works  and  Public 
Buildings  (in  this  Act  referred  to  as  the  Com- 
missioners of  Works),  and  the  CommiBsioners 
of  Works  have  agreed  to  buy  the  said  portion 
of  land  described  in  the  schedule  to  this  Act 
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for  the  sum  of  sixty-eight  thousand  six  hundred 
pounds,  to  be  paid  out  of  moneys  provided  hy 
Parliament : 

And  whereas  it  is  expedient  to  provide  as 
herein-after  appearing  for  carrying  into  effect 
the  said  sale : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  This  Act  may  be  cited  as  the  India  Office 
(Sale  of  Superfluous  Land)  Act,  1881. 

2.  As  soon  as  the  Commissioners  of  Works 
have  paid  into  the  Bank  of  England  to  the 
account  of  the  Secretary  of  State  in  Council  of 
India  the  sum  of  sixty-eight  thousand  six 
hundred  pounds,  the  piece  of  land  described  in 
the  schedule  to  this  Act,  and  delineated  on  the 
plan  deposited  as  in  that  schedule  mentioned, 
shall  be  vested  in  the  Commissioners  of  Works, 
and  their  successors  and  assigns,  for  all  the 
estate  and  interest  of  Her  Majesty  therein,  and 
all  powers  in  relation  to  the  said  piece  of  land 
which,  by  the  India  Office  Site  and  Approaches 
Act,  1865,  arc  vested  in  Her  Majesty,  her 
heirs  and  successors,  shall  vest  in  the  Com- 
missioners of  Works,  their  successors  and 
assigns. 

The  Commissioners  of  Works  shall  hold  the 
-said  piece  of  land  for  the  public  service  in  like 
manner  as  if  it  had  been  duly  purchased  by 
them  under  the  Act  of  the  fifteenth  and  six- 
teenth years  of  the  reign  of  Her  present 
Majesty,  chapter  twenty -eight,  intitulea  '*  An 
''  Act  to  amend  an  Act  of  the  fourteenth  and 
**  fifteenth  y^ears  of  Her  present  Majesty  for 
* '  the  direction  of  Public  Works  and  Buildings, 
**  and  to  vest  the  buildings  appropriated  for 
"*  the  accommodation  of  the  Supreme  Court  of 
* '  Justice  in  Edinburgh  in  the  Commissioners 


**  of  Her  Majesty's  Works  and  Public  Build- 
**  ings." 

Provided  that  in  the  event  of  the  sale, 
exchange,  or  lease  of  the  said  piece  of  land,  or 
any  part  thereof,  it  shall  not  oe  necessary  for 
the  person  who  purchases  or  takes  the  same  iu 
exchange  or  lease  to  ascertain  that  the  direc- 
tion of  the  Commissioners  of  Her  Majesty's 
Treasury  has  been  given  to  such  purchase, 
exchange,  or  lease. 

The  receipt  of  one  of  Her  Majesty's  Principal 
Secretaries  of  State  for  the  above-mentioned 
sum  shall  be  recorded  at  the  Queen's  B«mem- 
brancer's  Office  among  the  Records  of  the  High 
Court  of  Justice,  and  shall  be  conclusive 
evidence  to  any  purchaser  that  the  above  sum 
was  duly  paid,  and  that  the  land  became  under 
this  Act  vested  in  the  Commissioners  of 
Works. 

3.  Such  portion  of  the  piece  of  land  described 
in  the  schedule  to  this  Act  as,  at  the  time  of 
the  passing  of  this  Act,  is  subject  to  land  tax, 
shall  contmue  liable  thereto  until  duly  dis- 
charged, but  shall  not  be  assessed  to  the  land 
tax  at  a  higher  value  than  that  at  which  such 
land  was  assessed  at  the  time  at  which  it  was 
purchased  in  pursuance  of  the  India  Office  Site 
and  Approaches  Act,  1865. 

4c.  All  buildings  erected  on  the  land  men- 
tioned in  the  schedule  to  this  Act  by  or  under 
the  direction  of  the  Commissioners  of  Works 
shall  be  exempt  from  the  operation  of  the 
Metropolitan  Buildings  Act,  1855,  and  any  Act 
amenaing  the  same,  whether  passed  before  or 
after  the  passing  of  this  Act,  except  so  far  as 
any  future  Act  expressly  negatives  tnis  section. 

5.  All  moneys  received  by  the  Secretary  of 
State  in  Council  of  India  in  pursuance  of  this 
Act  shall  be  applied  as  other  moneys  received 
from  the  sale  of  land  vested  in  Her  Mi^esty  for 
the  service  of  the  Grovemment  of  India  under 
the  India  Act,  1858,  are  by  law  applicable. 


Schedule. 


All  the  piece  of  land,  containing  twenty- 
seven  thousand  four  hundred  and  forty  square 
feet,  or  thereabouts,  sitaato  in  the  parish  of 
St.  Margaret,  in  the  city  of  Westminster,  and 
abutting  on  the  north  on  Charles  Street,  on 
the  west  on  Delahay  Street,  on  the  south  on 
Gardener's  Lane,  and  on  the  east  on  land 
belonging  to  the  Commissioners  of  Works,  as 
the  same  land  is  delineated  on  a  plan  signed 
by  the  Right  Honourable  George  John  Shaw 


Lefevre,  First  Commissioner  of  Her  Majesty's 
Works  and  Public  Buildings,  and  by  the  Bight 
Honourable  Spencer  Compton  Cavendish,  com- 
monly called  the  Marquis  of  Hartington,  one 
of  Her  Majesty's  Principal  Secretaries  of  State, 
and  deposited  at  the  Queen's  Bemembrancer's 
Office  among  the  records  of  Her  Majesty's 
High  Court  of  Justice,  and  coloured  red  on 
the  said  plan. 
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Chap.  8. 
ComoUdaled  Fund  {No.  2)  Avt,  18«1. 

AHSTKACT   OF  TIIE   KNACTMENTS.     • 

1.  I»sne  of  1,536,571/.  4a.  2il.  oat  of- the  Cotisoh'dated  Fund  for  the  service  of  the  i/itirs  vudiug  31«/ 

March  1880  and  1881. 
'1.  Isgne  o/ 11,819,046/.  o^ut  of  the  ConsoUdalcd  Fund  for  tlic  service  of  the  fjcar  vudinq  *S\st  March 

1882. 

3.  Toimr  to  the  Treasury  to  horrcvj, 

4.  Sh4>rt  title. 


An  Act  to  apply  certain  Sums  out  of 
the  Consolidated  Fund  to  the  service 
of  the  years  ending  on  the  thiity-first 
day  of  March  one  thousand  eight 
hundred  and  eighty,  o»e  thousand 
eight  liundred  and  eighty-one,  and 
one  thousand  eight  hundred  and 
eighty-two.  (29th  March  1881.) 

Moet  Gracious  Sovereign, 
We,  Year  Majesty's  most  datifnl  and  loyal 
snbjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  snpply 
which  wo  have  cheerfully  granted  to  Your 
Majesty  in  this  session  of  rarliamcnt,  have 
resolved  to  grant  unto  Your  Majesty  the  sums 
herein-after  mentioned ;  and  do  therefore  most 
humbly  beseech  Your  Majesty  that  it  may  be 
enacted;  and  be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  The  Commissioners  of  Her  Majesty's 
Treasury  for  the  time  being  may  issue  out  of 
the  Consolidated  Fund  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  apply 
towards  making  good  the  supply  granted  to 
Her  Majesty  for  the  service  of  the  years  ending 
on  the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty  and  one  thousand 


eight  hundred  and  eighty-one,  the  sum  of  one 
million  five  hundi'cd  and  thirty-six  thousand 
five  hundred  and  seventy-one  pounds  four 
shillings  and  twopence. 

2.  The  Commissioners  of  Her  Majesty's 
Treasury  for  the  time  Ijeing  may  issue  out  of 
the  Consolidated  Fund  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  apply 
towards  making  good  the  supply  granted  to 
HerMajest}'  for  the  service  of  the  year  ending 
on  the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty-two,  the  sum  of 
eleven  million  eight  hundred  and  nineteen 
thousand  and  forty-six  pounds. 

3.  The  Commissioners  of  the  IVeasury  may 
borrow  from  time  to  time,  on  the  credit  of  the 
said  sums,  any  sum  or  sums  not  exceeding  in 
the  whole  the  sum  of  thirteen  million  three 
hundred  and  fifty-fivo  thousand  six  hundred 
and  seventeen  pounds  four  shillings  and  two- 
pence, and  shall  repay  the  moneys  so  borrowed, 
w^ith  interest  not  exceeding  five  pounds  per 
centum  per  annum,  out  of  the  growing  pro- 
duce of  the  Consolidated  Fund  at  any  period 
not  later  than  the  next  succeeding  quarter  to 
that  in  which  the  said  sums  were  borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majesty's  Ex- 
chequer, and  shall  form  part  of  the  said 
Consolidated  Fund,  and  Ijc  available  in  any 
manner  in  which  such  fund  is  available. 

4.  This  Act  may  be  cited  as  the  Consolidated 
Fand  (No.  2)  Act,  1881. 


CuAP.  9. 
Army  Discipline  and  Regulation  {Annual)  Act,  1881. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  8h<yrt  title. 

2.  Army  Discipline  and  lleyidiitlou  Act  (42  ij*  43  Vict.  c.  33.)  ttj  he  In  force  for  specified  times. 
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3.  Prices  in  respect  of  hilleting. 

4.  Summary  punishment. 

5.  Summ^jry  court-mAxrtial. 

6.  Aholitioa  of  corporal  punishment. 

7.  Rules  made  in  pursuance  of  this  Act  to  he  laid  before  Parliament. 

Schedule. 


An  Act  to  provide  during  twelve  months 
for  the  Discipline  and  Regulation  of 
the  Army.  (8th  April  1881.) 

Whekeas  the  raising  or  keeping  a  standing 
army  within  the  United  Kingdom  of  Great 
Britain  and  Ireland  in  time  of  peace,  auless  it 
be  with  the  consent  of  Parliament,  is  against 
law: 

And  whereas  it  is  adjndged  necessary  by 
Her  Majesty,  and  thia  present  Parliament,  that 
a  body  of  forces  should  be  continued  for  the 
safety  of  the  United  Kingdom,  and  the  defence 
of  the  possessions  of  Her  Majesty's  Crown, 
and  that  the  whole  number  of  such  forces 
should  conaist  of  one  hundred  and  thirty-four 
thousand  and  sixty  men,  including  those  to  be 
employed  at  the  dep6ts  in  the  United  Kingdom 
of  Grreat  Britain  and  Ireland  for  the  training 
of  recruits  for  service  at  home  and  abroad, 
but  exclusive  of  the  numbers  actually  serving 
within  Her  Majesty's  Indian  possessions : 

And  whereas  it  is  also  judged  necessary  for 
the  safety  of  the  United  Kingdom,  and  the 
defence  of  the  possessions  of  this  realm,  that  a 
body  of  Eoyal  Marine  forces  should  be  em- 
ployed in  Her  Majesty's  fleet  and  naval  service, 
under  the  direction  of  the  Lord  High  Admiral 
of  the  United  Kingdom,  or  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral 
aforesaid : 

And  whereas  the  said  marine  forces  may 
freauently  be  quartered  or  be  on  shore,  or  sent 
to  do  duty  or  be  on  board  transport  ships  or 
merchant  ships  or  vessels,  or  ships  or  vessels 
of  Her  Majesty,  or  other  ships  or  vessels,  or 
they  may  be  under  other  circumstances  in 
which  they  will  not  be  subject  to  the  laws 
relating  to  the  government  of  Her  Majesty's 
forces  by  sea : 

And  whereas  no  man  can  be  forejudged  of 
life  or  limb,  or  subjected  in  time  of  peace  to 
any  kind  of  pmiishment  within  this  realm  by 
martial  law,  or  in  any  other  manner  than  by 
the  judgment  of  his  peers,  and  according  to 
the  known  and  established  laws  of  this  realm ; 
yet  nevertheless  it  being  requisite,  for  the 
retaining  all  the  before-mentioned  forces,  and 
other  persons  subject  to  military  law,  in  their 
duty,  tnat  an  exact  discipline  be  observed,  and 
that  persons  belonging  to  the  said  forces  who 
mutiny  or  stir  up  sedition,  or  desert  Her 
Majesty's  service,  or  are  guilty  of  crimes  and 


offences  to  the  prejudice  of  good  order  and 
military  discipline,  be  brought  to  a  more 
exemplary  ana  speedy  punishment  than  the 
usual  forms  of  the  law  will  allow : 

And    whereas    the   Army    Disciplins    and 
Regulation  Act,  1879,  will  expire— 

(a.)  In  the  United  Kingdom,  the  Channel 
Lslands,   and    the  Isle  of   Man,  on  the 
thirtieth  day  of  April  one  thousand  eight 
hundred  ana  eighty-one ;  and 
(5.)  Elsewhere  in  Europe,  inclusive  of  Malta, 
also  in  the  West  Indies  and  America,  on 
the  thirty-first  day  of  July  one  thousand 
eight  hundred  and  eighty-one;  and 
(c.)  Elsewhere,  whether  within  or  without 
Her  Majesty's  dominions,  on  the  thirty - 
first  day  of  December  one  thousand  eight 
hundred  and  eighty-one : 
Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Ten&poral, 
and  Commons,  in  this   present   Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 


1.  This  Act  may  be  cited  as  the  Army 
Discipline  and  Regulation  (Annual)  Act,  1881. 

2.  The  Army  Discipline  and  Regulation  Act, 
1879,  shall  be  and  remain  in  force  daring  the 
periods  herein-after  mentioned,  and  no  longer, 
unless  otherwise  provided  by  Parliament ;  mX 
is  to  say, 

(1.)  Within  the  United  Kingdom,  the  Chaimel 
Islands,  and  the  Isle  of  Man,  from  the 
thirtieth  day  of  April  one  thousand  eight 
hundred  and  eighty-one  to  the  thirtieth 
day  of  April  one  thousand  eight  huBdred 
and  eighty-two,  both  inclusive ;  and 

(2.)  Elsewhere  in  Europe,  inclusive  of  Malta, 
also  in  the  West  Indies  and  America,  from 
the  thirty-first  day  of  July  one  thousand 
eight  hundred  and  eighty-one  to  the  thir^- 
first  day  of  July  one  thousand  eight 
hundred  and  eighty-two,  both  inclusive; 
and 

(3.)  Elsewhere,  whether  within  or  without 
Her  Majesty's  dominions,  from  the  thirty- 
first  day  of  December  one  thousand  eight 
hundred  and  eighty-one  to  the  thirty-first 
day  of  December  one  thousand  eight 
hundred  and  eighty- two,  both  inclusive; 
and  the  day  from  which  the  Army  Discipline 
and  Regulation  Act,  1879,  is  continued  in  any 
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place  by  this  Act  is  in  relation  to  that  place 
referred  to  in  this  Act  as  the  commencement 
of  this  Act. 

The  Army  Discipline  and  Regulation  Act, 
1879,  while  in  force  shall  apply  to  persons  sab- 
jcct  to  military  law,  whether  within  or  without 
Her  Majesty's  dominions. 

A  person  subject  to  military  law  shall  not 
be  exempted  from  the  provisions  of  the  Army 
Discipline  and  Regulation  Act,  1879,  by  reason 
only  that  the  number  of  the  forces  for  the  time 
being  in  the  service  of  Her  Majesty,  exclusive 
of  the  marine  forces,  is  either  greater  or  less 
than  the  number  herein-before  mentioned. 

3.  There  shall  be  paid  to  the  keeper  of  a 
victualling  house  for  the  accommodation  pro- 
vided by  him  in  pursuance  of  the  Army  Disci- 
pline and  Regulation  Act,  1879,  the  prices 
specified  in  the  Schedule  to  this  Act. 

AvxiTDXBNTs  o?  Abmt  Disciflinb  ahd  Rsou- 

LATioN  Act,  1879. 

4.  (1.)  On  and  after  the  commencement  of 
this  Act,  where  a  soldier  on  active  service  is 
guilty  of  an  aggravated  offence  of  drunkenness, 
or  of  an  offence  of  disgraceful  conduct,  or  of 
any  offence  punishable  with  death  or  penal 
servitude,  it  shall  be  lawful  for  a  court-martial 
to  award  for  that  offence  such  summary  punish- 
ment other  than  flogging  as  may  be  airected 
by  roles  to  be  made  from  time  to  time  by  one 
of  Her  Majesty's  Principal  Secretaries  of  State ; 
and  such  summary  punishment  shall  be  of  the 
character  of  personal  restraint  or  of  hard 
labour,  but  shall  not  be  of  a  nature  to  cause 
injury  to  life  or  limb,  and  shall  not  be  inflicted 
wher«  the  confirming  officer  is  of  opinion  that 
imprisonment  can  with  due  rep^rd  to  the  publio 
service  be  carried  into  execution. 

(2.)  The  said  summary  punishment  shall  not 
be  inflicted  upon  a  non-commissioned  officer, 
or  upon  a  reduced  non-commissioned  officer, 
for  any  offence  committed  while  holding  the 
rank  of  non-commissioned  officer. 

(3.)  "  An  aggravated  offence  of  drunkenness" 
for  the  purposes  of  this  section  means  drunken- 
ness committed  on  the  march  or  otherwise  on 
duty,  or  after  the  offender  was  warned  for  duty, 
or  when  by  reason  of  the  drankenness  the 
offender  was  found  unfit  for  duty;  and  not- 
withstanding anything  contained  in  the  Army 
Discipline  and  iRegulation  Act,  1879,  it  shall 
not  be  inoombent  on  the  commanding  officer 
to  deal  summarily  with  such  aggravated  offence 
of  drunkenness. 

(4.)  '*  An  offence  of  disgraceful  conduct "  for 
the  purposes  of  this  section  means  any  offence 
specified  in  section  eighteen  of  the  Army  Dis- 
cipline and  Regulation  Act,  1879. 


(5.)  For  the  purpose  of  commutation  of 
punishment  the  summary  punishment  above 
mentioned  shall  be  deemea  to  stand  in  the 
scale  of  punishments  next  below  penal  servi- 
tude. 

(6.)  Any  punishment  which  may.  in  pur- 
suance of  the  Army  Discipline  and  Kegalation 
Act,  1879,  be  awarded  in  addition  to  imprison- 
ment, may  also  be  awarded  in  addition  to  a 
summary  punishment  under  this  section. 

5.  (1.)  Where  a  person  subject  to  military 
law  and  being  on  active  service  with  any  body 
of  forces  is  charged,  on  and  after  the  com- 
mencement of  this  Act,  with  an  offence  against 
the  Army  Discipline  and  Regulation  Act,  1879, 
a  summary  court-martial  may  be  convened  and 
shall  have  jurisdiction  to  try  such  offence,  if 
the  officer  convening  the  court  is  of  opinion 
that  an  ordinary  court-martial  cannot,  having 
due  regard  to  the  public  service,  be  convened 
to  try  such  offence. 

(2.)  A  summary  court-martial  shall  be  con- 
vened and  constituted,  and  the  members  and 
witnesses  sworn,  and  its  proceedings  conducted, 
and  its  finding  and  sentence  confirmed  in  such 
manner  as  may  be  provided  by  this  section  and 
rules  from  time  to  time  made  in  pursuance  of 
the  Army  Discipline  and  Regulation  Act,  1879, 
as  amended  bv  this  Act ;  and  sections  fifty  to 
fifty-four  (botn  inclusive)  of  that  Act  shall  not 
apply  to  such  court-martial,  provided  that, — 
(a.)  A  summarv  court-martial  shall  consist 
of  not  less  than  three  officers,  unless  the 
officer  convening  the  same  is  of  opinion 
that  three  officers  are  not  available,  having 
due  regard  to  the  public  service,  in  which 
case  the  court-martial  may  consist  of  two 
officers;  and 
(6.)  Where  a  summary  court-martial  consists 
of  less  than  three  officers  the  sentence 
shall  not  exceed  such  summary  punish- 
ment as  is  allowed  by  this  Act,  or  im- 
prisonment; and 
(e.)  A  sentence  of  death  or  penal  servitude 
awarded  by  a  summary  court-martial  shall 
not  be  carried  into  effect  unless  and  until 
it  has  been  confirmed  by  the  general  or 
field  officer  commanding  the  force  with 
which  the  prisoner  is  present  at  the  date 
of  his  sentence. 

6.  On  and  after  the  commencement  of  this 
Act  there  shall  be  repealed  so  much  of  the 
Army  Discipline  and  Regulation  Act,  1879,  as 
prescribes  corporal  punishment  for  offences 
committed  by  persons  subject  to  military  law 
and  oonrioted  of  such  offences  by  oourt-martial ; 
also  so  much  of  section  seventy-two  of  the  said 
Act  as  relates  to  field  general  courts-martial^ 
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without  prejudice  to  anything  done  or  suffered 
in  pursuance  of  the  said  section,  and  the  finding 
and  sentence  of  any  such  court  held  before  the 
commencement  of  this  Act  may  be  confirmed 
and  carried  into  effect  after  such  commence- 
ment. 


7.  All  rules  made  in  pursuance  of  this  Act 
shall  be  laid  before  IParliament  as  soon  as 

Eracticable  after  they  are  made,  if  Parliament 
e  then  sitting,  and  if  Parliament  be  not  then 
sitting,  as  soon  as  practicable  after  the  begin- 
ning of  the  then  next  session  of  Parliament. 


~oo;^;o« —  - 


Schedule. 


Accommodation  to  be  prorided. 


Maximum  Price. 


Lodging  and  attendance  for  soldier  where  hot  meal  furnished    - 

Hot  meal  as  specified  in  Part  I.  of  the  Second  Schedule  to  the 

Ajmy  Discipline  and  Regulation  Act,  1879. 
Where  no  hot  meal  furnished,  lodging  and  attendance,  and 

candles,  vinegar,  salt,  and  the  use  of  fire,  and  the  necessary 

utensils  for  dressing  and  eating  his  meat. 
Ten  pounds  of  oats,  twelve  pounas  of  hay,  and  eight  pounds  of 

straw  per  day  for  each  horse. 
Lodging  and  attendance  for  officer  .  .  .  . 


Twopence      halfpenny      per 

night. 
One  shilling  and  one  penny 

halfpenny  each. 
Fourpence  per  day. 


One  shilling  and   ninepencc 

per  day. 
Two  shillings  per  night. 


Note. — An  officer  shall  pay  for  his  food. 


Chap.  10. 
Jnlaiul  Revenue  Buildings  Act,  1881. 


ABSTRACT  OP  THE  EyACTMEXTS. 

1.  8h(yri  title. 

2.  Lands,  ^-c,  in  the  United  Kingdom  for  the  service  ofth-fi  Inland  Beveiiue  to  vest  in  Commission^'s 

of  Works. 

3.  Copyholds  now  vested  m  Commissiomrs  of  Inland  Revenue  to  renvain  so,  hut  in  trust  for  CommtS' 

sioners  of  Works. 

4.  As  to  completion  of  existing  contracts. 

5.  Comynissioners  of  Woi'ks empowered  to  purchase  lands,  ^c.     Incoi'poraiion  ofSc^d  Vict. c.  18., and 

8  cjr-  9  Vict.  c.  19.,  S'c 
C.  Purchases,  ^'c.  subject  to  provisions  of  15  ^  16  Vict.  c.  28. 


An  Act  for  the  transfer  of  Property  held 
for  the  Use  and  Service  of  the  Inland 
Revenue  to  the  Commissioners  of  Her 
Majesty's  Works  and  Public  Buildings ; 
and  for  other  purposes. 

(3rd  June  1881.) 

Be  it  enacted  by  the  Qaeen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of   the  Lords  Spiritual    and  Temporal,   and 


Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  aft 
follows : 

1.  This  Act  may  bo  cited  for  all  purposes  as 
the  Inland  Revenue  Buildings  Act,  1881. 

2.  All  manors,  messuages,  buildings,  lands, 
tenements,  and  hereditaments  of  freehold  or 
leasehold  tenure  in  the  United  King[dom  which 
are  now  vested  in  the  secretary  or  joint  secre- 
taries to  the  Commij^sioners  of  Inland  Revenue. 
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or  any  other  person,  in  tniRt  for  Her  Majesty, 
her  heirs  and  snccessors,  for  the  use  and 
Berrice  of  the  Inland  Revenue,  shall  become 
and  are  hereby  vested  in  the  Commissioners 
of  Her  Majesty's  Works  and  Public  Buildings 
(herein-after  oalled  the  Commissioners  of 
Works)  for  the  public  service,  and  shall  be 
snbject  to  the  provisions  of  the  Act  of  the 
fifteenth  and  sixteenth  years  of  the  reign  of 
Her  present  Majesty,  chapter  twenty-eight,  in 
all  respects  as  if  the  same  had  been  acquired 
nnder  the  provisions  of  that  Act. 

3.  All  lands  of  copyhold  or  customary  tenure 
which  are  now  vested  in  the  secretary  or  joint 
wcretaries  to  the  Commissioners  of  Inland 
Revenue,  or  any  other  person,  in  trust  for  the 
same  Commissioners,  or  for  the  service  of  the 
Inland  Revenue,  shall  remain  vested  in  such 
secretary  or  joint  secretaries,  or  other  person, 
but  in  trust  for  the  Commissioners  of  Works 
for  the  public  service,  and  shall  be  subject  to 
the  provisions  of  the  said  Act  of  the  fifteenth 
and  sixteenth  years  of  the  reign  of  Her  present 
Majesty,  chapter  twenty-eight,  in  all  respects 
as  if  the  same  had  been  acquired  under  the 
provisions  of  that  Act. 

4.  All  contracts  entered  into  by  or  on  behalf 
of  the  Commissioners  of  Inland  Revenue  in 
respect  of  any  lands  or  hereditaments  in  the 
United  Kingdom  for  the  service  of  the  Inland 
Revenue,  and  not  at  the  passing  of  this  Act 
fully  performed  and  completed,  may  be  en- 
forced, and  shall  be  performed  and  completed 
for  the  public  service,  in  like  manner  as  if  the 
Commissioners  of   Works   had  been  parties 


thereto  instead  of  the  Commissioners  of  Inland 
Revenue. 

5.  The  Commissioners  of  Works  shall,  under 
and  subject  to  the  provisions  of  the  said  Act 
of  the  fifteenth  and  sixteenth  years  of  the  reign 
of  Her  present  Majesty,  chapter  twenty-eight, 
from  time  to  time  purchase,  hire,  or  otherwise 
acquire  such  buildings,  lands,  or  other  heredi- 
taments as  may  be  necessary  for  the  service  of 
the  Inland  Revenue  within  the  United  King- 
dom ;  and  for  the  purposes  of  any  such  pur- 
chase the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Lands  Clauses  Consolidation 
(Scotland)  Act,  1845,  and  the  Acts  extending 
and  amending  the  same  respectively,  except  so 
much  thereof  as  relates  to  the  purchase  of 
land  otherwise  than  by  agreement,  are  hereby 
incorporated  with  this  Act,  the  special  Act 
being  construed  to  mean  this  Act,  and  the 
promoters  of  the  undertaking  being  construed 
to  mean  the  Commissioners  of  Works. 

6.  Every  purchase,  sale,  exchange,  or  lease 
by  the  Commissioners  of  Her  Majesty's  Works 
under  this  Act  shall  be  deemed  to  be  a  pur- 
chase, sale,  exchange,  or  lease  under  the  said 
Act  of  the  fifteenth  and  sixteenth  years  of  the 
reign  of  Her  present  Majesty,  chapter  twenty- 
eight. 

Provided  that  it  shall  not  be  necessary  for 
any  vendor,  purchaser,  lessor,  or  lessee  to 
ascertain  that  the  consent  of  the  Commis- 
sioners of  Her  Majesty's  Treasury  to  the  pur- 
chase, sale,  exchange,  or  lease  by  the  (Jom- 
missioners  of  Works  has  been  given. 


Chap.  11. 
Sea  Fisheries  {Clam  and  Bait  Beds)  Act^  1881. 


ABSTBACT  OF  THE  EKACTMENTS. 

1.  ShoH  title. 

2.  PovxT  of  Board  of  Trade  htj  Provisional  Order  io  protect  bait  beds  from  injury  by  beam  trawls. 

3.  JPerwM  who  may  apply  fov  order. 

4.  Application  of  provisions  of  31  ^  32  Vict,  c.  45.  relating  to  orders  of  the  Board  of  Trade. 
5-  Power  to  determine  order. 

6.  Power  in  order  undei'  31  4*  32  Vict.  c.  45.  to  deal  tcith  order  under  this  Act, 

7.  EsUent  of  Act. 

8.  Seeovery  of  fines. 

9.  Interpretation. 
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An  Act  to  further  amend  the  law  relating 
to  Sea  Fisheries  by  providing  for  the 
protection  of  Clam  and  other  Bait 
Beds.  (3rd  June  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritnal  and  Temporal,  and 
Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Sea  Fisheries 
(01am  and  Bait  Beds)  Act,  1881. 

2.  Where  the  Board  of  Trade,  on  such  appli- 
cation and  after  such  local  inquiry  as  in  this 
Act  mentioned,  are  satisfied  that  the  unre- 
stricted use  of  beam  trawls  in  any  area  being 
part  of  the  sea  adjoining  the  United  Kingdom, 
and  within  the  territorial  waters  of  Her 
Majesty's  dominions,  within  the  meaning  of 
the  Territorial  Waters  Jurisdiction  Act,  1878, 
is  injurious  to  any  clam  or  other  bait  bed  in 
that  area,  the  Board  of  Trade  may  make  an 
order  for  restricting  or  prohibiting  or  for 
empowering  the  authority  named  therein  to 
restrict  or  prohibit,  either  entirely  or  subject 
to  such  regulations  as  may  be  provided  by  the 
order,  the  use  of  any  beam  trawl  for  taking 
sea  fish  within  the  area  named  in  the  order 
during  such  term  of  years,  or  during  such 
period  either  in  every  year  or  in  a  term  of 
years,  as  is  limited  by  the  order. 

The  Board  of  Trade  may,  by  any  such  order, 
provide  for  enforcing  the  order,  and  any 
restriction,  prohibition,  or  regulation  contained 
therein  by  fines  not  exceeding  twenty  pounds 
for  each  offence  ;  and  the  authority  empowered 
by  the  order  may  be  any  person  or  hody  of 
persons  corporate  or  unincorporate,  and  may, 
if  it  seem  expedient,  be  constituted  by  the 
order. 

An  order  under  this  section  shall  be  subject  to 
such  confirmation  by  Parliament  or  otherwise 
as  in  this  Act  mentioned. 

3.  An  application  to  the  Board  of  Trade  for 
an  order  under  this  Act  in  relation  to  any 
locality  may  be  made  by  memorial  in  that 
behalf  presented  to  the  Board  of  Trade  by  any 
persons  appearing  to  the  Board  of  Trade  to 
represent  tne  fishermen  of  the  locality,  or  by 
any  of  the  following  authorities,  if  they  appear 
to  the  Board  of  l*rade  to  be  interested  m  the 
fisheries  of  the  locality ;  namely. 

The  justices  of  a  county  in  general  or 
quarter  sessions  assembled,  or  in  Scotland  the 
commissioners  of  supply  of  any  county ; 


A  town  council  or  other  urban  sanitary 
authority ; 

A  rural  sanitary  authority  ;  and 

Any  body  corporate,  persons  or  person  being 
or  claiming  to  be  proprietors  or  proprietor  of 
or  intrusted  with  the  duty  of  improving 
managing  maintaining  or  regulating  any 
harbour. 

4.  For  the  purposes  of  an  order  under  this 
Act,  and  the  local  inquiry,  confirmation,  aud 
other  matters  in  reference  thereto,  sections 
thirty  to  thirty -nine  (both  inclusive),  sections 
forty- two  and  forty-three,  section  forty-six, 
and  sections  forty-eight  to  fifty  (both  inclu- 
sive), of  the  Sea  Fisheries  Act,  18(>8,  shall 
apply  as  if  those  sections  were  re-enacted  in 
this  Act  with  the  necessary  modifications ;  and 
with  the  substitution  of  the  applicants  for 
an  order  under  this  Act  for  **  the  promoters/* 

Provided,  that  where  an  order  made  under 
this  Act  either  is  limited  to  an  area  not  exceed- 
ing five  acres,  or  amends  a  previous  order 
without  extending  the  area  to  which  that  order 
applies,  and  a  petition  against  the  order  by 
any  local  authority  or  persons  affected  thereby 
is  not  within  one  month  after  the  first  pub- 
lication of  the  order  received  by  the  Board 
of  Trade,  or  if  received  is  withdrawn,  the 
Board  of  Trade  may,  if  they  think  fit,'  submit 
the  order  for  confinnation  to  Her  Majesty  in 
Council ;  and  every  such  order,  if  confirmed 
by  Her  Majesty  in  Council,  shall  have  full 
operation  as  if  it  had  been  confirmed  by 
Parliament. 

6.  An  order  made  under  this  Act,  and  con- 
firmed by  Order  in  Council,  may,  notwith- 
standing anything  in  the  order,  be  determined 
either  wholly  or  partially  at  any  time  by  Her 
Majesty  in  Council  on  the  representation  of 
the  Board  of  Trade  (which  the  Board  may  make 
after  such  inquiry  as  they  may  think  neces- 
sary) ;  and  the  authority  empowered  by  the 
order  shall  not  be  entitled  to  any  compensation 
in  respect  of  such  determination  or  in  respect 
of  any  expenses  incurred  by  them  in  acting  or 
with  a  view  to  act  under  the  order. 

6.  An  order  made  by  the  Board  of  Trade 
under  Part  III.  of  the  Sea  Fisheries  Act,  1868, 
may,  if  the  Board  see  fit,  contain  provisions 
repealing  or  amending  all  or  any  of  the 
provisions  contained  in  an  order  made  under 
this  Act. 

7.  This  Act  shall  not  extend  to  Ireland,  bat 
may  be  extended  to  the  Isle  of  Man,  if  an  Act 
shadl  be  passed  by  the  Legislature  of  the  said 
Isle  adopting  the  same. 
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8.  All  fines  and  proceedings  under  this  Act,  9.  In  this  Act,  unless  the  context  otherwise 

or  under  any  order  made  and  confirmed  in  requires,  the  expression  **  beam  trawl"  means 

porsuanco  of  this  Act,  may  be  recovered  and  a  net  commonly  Known  as  a  beam  trawl  net, 

taken  in  the  same  manner  as  fines  and  pro-  and  any  other  engine  or  instrument  (not  being 

ceedings  are  recovered  and  taken  under  the  a  dredge  for  oysters)  which  is  used  or  capable 

Sea  Fisheries  Act,  1868,  and  any  Act  amending  of  being  used  for  dragging  along  the  bottom 

the  same.  of  the  sea  for  the  purpose  of  taking  fish. 


Chap.  12. 
Customs  and  Inland  Revenue  Act,  1881 


ABSTKACT  OF  TH£  ENACTMENTS. 

1.  SIkttI  title, 

Paet  I. 

CusTOUS  AND  Excise. 

As  to  Customs, 

2.  Import  dtUies  on  tea. 

3.  Alteration  of  customs  duties  on  beer, 

4.  Drawback  on  the  exportation  of  imported  beer, 

5.  Provisions  as  to  importation  of  beer, 

6.  Beer  imported  may  be  exported. 

7.  Alteration  of  duties  on  spirits  imported, 

8.  Mode  of  testing  in  case  of  obscuration, 

9.  Time  and  place  for  landing  goods  inwards. 

10.  Time  and  places  for  laiiding  and  shipping  coastwise. 

11.  Speeificaivms  for  free  goods  sia  days  after  clearance.   Forms  Nos,  8  and  9.    Except  as  to  Salomon. 

12.  Persons  may  be  searched  if  officers  have  reason  to  stispect  smuggled  goods  are  coticeaJed  upon  them, 

Bescuing  goods,    Bescuing  persons,     Assa/uUing  or  obstructing  officers.    Atfemptiyig  thefore^ 
goinff  offences.    Penalty. 

13.  Certain  sections  of  this  Act  incorporated  in  39  ^  40  Vict,  c,  36. 

As  to  Ewcise, 

14.  Breufsr's  licence.    Annual  voXue  of  house  exceeding  102.  and  not  exceeding  15Z. 

15.  Provisions  with  regard  to  brewers  other  than  brewers  for  sale, 

16.  Allowance  gra/nted  to  rectifiers  and  compounders  on  spirits  exported. 

Miscellaneous. 

17.  Provisions  as  to  warehousing  foreign  wine  in  an  excise  warehouse. 

18.  Goods  liable  to  a  duty  of  custonis  or  excise  may  be  warehoused  in  a  customs  or  eascise  warelicuse. 


Pakt  II. 

Taxes. 

19.  Grant  of  duties  of  income  tax. 

20.  Provisions  of  Income  Tax  Acts  to  apply  to  duties  hereby  granted, 

21.  Provisions  of  Income  Tax  Acts  to  apply  to  duties  to  be  granted  for  si*cceeding  year. 

22.  Assessment  of  income  tax  under  Schedules  {A)  and  {B),  and  of  the  inhabited  house  duties  far  the 

year  1881-82. 

23.  Particulars  to  be  staled  in  collectors  receipts. 

24.  Interpretalion  of  **  servant "  and  **  other  person  "  in  exemption  from  inhabited  house  duty. 

25.  Amendment  o/43  «!{•  44  Vict.  c.  19.  s.  53. 

Vol.  LX. — Law  Jour.  Stat.  b 
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Pabt  III. 
Stamps. 

As  to  Probate  ayid  Lega/iy  Duties,  and  Duties  on  Accoimts, 

26.  Stamp  diUies  to  he  wnder  the  care  and  management  of  the  Oommissioners  of  Inland  Revenue, 

27.  Orant  of  duties  in  respect  of  probate  and  letters  of  administration  and  on  inventories. 

28.  Power  to  deduct  debts  amd  funeral  expenses  where  deceased  died  dcnniciled  in  the  United  Kingdom. 

29.  As  to  forms  of  affidamt. 

30.  Probate  or  letters  of  ad/mvnistraiion  to  bear  a  certificate  in  lieu  of  stamp  duty. 

31.  Provision  for  retwm  of  dAity  overpaid. 

32.  Provision  for  paym^t  of  further  duty. 

33.  Provisions  as  to  obtaining  probate,  ^c.  where  gross  value  of  estaie  does  not  exceed  3002. 

34.  Provision  as  to  inveyitories  where  gross  value  of  estate  does  not  exceed  300Z. 

35.  Provision  in  case  of  siibsequent  discovery  thai  the  value  of  estate  exceeded  300Z. 

36.  Relief  from  legacy  duty  in  cases  under  300Z. 

37.  Power  to  Commissioners  to  require  explanations  and  proof  in  support  of  affidavit  or  inventory, 

38.  Gramt  of  duties  on  accounts  oj  certain  property. 

39.  Delivery  of  accounts  on  oath. 

40.  Double  duty  payable  in  case  of  default. 

41.  Cesser  of  legacy  and  succession  duties  at  the  rate  of  one  per  cent,  in  certain  cases. 

42.  Charge  of  legacy  duty  on  legacies  not  amounting  to  201. 

43.  Power  to  Commissioners  to  accept  composition  for  legacy  duty  under  a  wiU. 

Miscellaneous, 

44.  Ain&ndments  o/  33  4-  34  Vict,  c.  97. 

45.  Stamp  duty  on  i/ra/nsfers  of  county  stock, 

46.  8ta/mp  duty  on  stock  certificates  to  bearer, 

47.  Stamp  duties  of  one  pen/ny  may  be  denoted  by  postage  stamps  and  vice  versd. 

48.  Repeat  of  etiactinents  in  Schedule. 

Schedule. 


An  Act  to  grant  certain  Duties  of  Customs 
and  Inland  Revenue,  to  alter  other 
Duties,  and  to  amend  the  Laws 
relating  to  Customs  and  Inland  Re- 
venue, (3rd  June  1881.) 

Most  Gracious  Sovereign, — 

We,  Tour  Majesty's  most  dutifal  and  loyal 
snbjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  raising  the  necessary  sup- 
plies to  defray  Tour  Majesty's  public  expenses, 
and  making  an  addition  to  the  public  revenue, 
have  freely  and  voluntarily  resolved  to  give 
and  ^rant  unto  Tour  MajesW  the  several  duties 
herem-after  mentioned,  and  do  therefore  most 
humbly  beseech  Tour  Majesty  that  it  may  be 
enacted;  and  be  it  enacted  by  the  Queen's 
most  fbccellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the 
same,  as  follows: 

1.  This  Act  may  be  cited  as  the  Customs 
and  Inland  Bevenue  Act,  1881. 


Pab-t  L 
custoks  and  excise. 

As  to  Customs. 

2.  The  duties  of  customs  now  chareeable 
upon  tea  shall  continue  to  be  levied  and 
charged  on  and  after  the  first  dav  of  August 
one  thousand  eight  hxmdred  and  eighty-one 
until  the  first  dary  of  August  one  thousand 
eight  hundred  and  eighty-^o,  on  the  impor- 
tation thereof  into  Great  Britain  or  Ireland ; 
(that  is  to  say,) 

Tea,  the  pound         -        -    Sixpence. 

3.  In  lieu  of  the  duties  of  customs  now 
payable  under  the  Customs  Tarifi*  Act,  1876, 
on  beer  and  ale,  there  shall  be  charged  and 
paid  the  duties  following ;  (that  is  to  say,) 

For  every  thirty-six  gallons  of  beer  of  the 
descriptions  called  mum,  spruce,  or  black 
beer, 

Where  the  worts  thereof  were  before 
fermentation  of  a  specific  gravity — 

£  s,  d. 
Not  exceeding  one  thou- 
sand  two    hundred   and 
fifteen  degrees         -        -16   0 
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Exceeding  one  thousand  £   a,    d, 
two  hundred  and  fifteen 
degrees    -        -        -        -    1  10    6 
For  every  thirty-six  gallons  of 
beer  of  any  other  description 
Where    the    worts   thereof 
were  before  fermentation 
of  a  specific  gravity  of— 

One  thousand  and  fifty- 
seven  degrees  •        -        -    0    6    6 
And  BO  in  proportion  for  any  difference  in 
gravity. 

4.  In  respect  of  all  beer  imported  or  brought 
into  Great  Britain  or  Ireland,  and  subse- 
quently exported  as  merchandise,  or  shipped 
for  nse  as  ship  stores,  or  removed  to  the  Isle 
of  Man,  and  on  which  beer  the  duties  of 
customs  under  this  Act  shall  have  been  paid, 
there  shall  be  allowed  and  paid  the  drawoack 
under  section  thirty -six  of  the  Inland  Revenue 
Act,  1880,  upon  the  exportation  of  beer  brewed 
in  the  United  Elingdom. 

5.  (1.)  The  importer  of  any  beer  into  Great 
Britain  or  Ireland,  or  his  agent,  and  any 
person  bringing  in  beer  into  Great  Britain  or 
Ireland  from  the  Isle  of  Man,  or  his  agent, 
shall  deliver  to  the  proper  officer  of  customs 
at  the  place  at  or  to  which  the  beer  is  so 
importea  or  brought  in,  a  declaration  of  the 
original  gravity  of  the  worts  from  which  the 
beer  was  brewed,  such  declaration  to  be  duly 
verified  by  signature,  and  to  be  in  such  form 
as  the  Commissioners  of  Customs  may  direct. 

(2.)  For  the  purpose  of  charging  the  proper 
duty  of  customs  on  beer  so  imported  or 
brought  in,  the  original  gravity  of  the  beer 
may  be  ascertained  by  an  officer  of  customs,  or 
an  officer  of  inland  revenue,  in  the  manner 
provided  by  section  fifteen  of  the  Inland 
kevenue  Act,  1880,  for  determining  the  original 
gravity  of  beer  brewed  in  the  United  Kingdom, 
and  duty  shall  be  charged  according  to  the 
gravity  stated  in  the  declaration  or  that 
ascertained  by  the  officer  whichever  shall  be 
the  highest. 

(3.)  If  the  gravity  ascertained  by  the  officer 
shall  exceed  by  two  per  centum  the  gravity 
stated  in  the  declaration  the  beer  shall  be  for- 
feited, and,  if  the  gravity  so  ascertained  shall 
exceed  by  tve  per  centum  the  gravity  stated  in 
the  declaration,  the  importer  or  person  bring- 
ing in  the  beer,  and  the  agent  declaring,  if 
any,  shall  forfeit  a  penalty  of  one  hundred 
pounds. 

6.  (1.)  It  shall  be  lawful  for  any  person  to 
export  as  merchandise  to  foreign  parts  or  for 
nse  as  ship's  stores,  or  to  remove  to  the  Isle  of 
Man  any  beer  imported  or  brought  into  Great 


Britain  or  Ireland,  and,  except  as  is  herein-after 
provided,  the  enactments  contained  in  sections 
thirty-seven,  thirty-eight,  and  thirty-nine  of 
the  Inland  Revenue  Act,  1880,  shall  extend 
and  apply  to  the  exportation  or  removal  of 
beer  imported  or  brought  in. 

(2.)  It  shall  not  be  necessary  for  the  decla- 
ration mentioned  in  section  thirty-seven  of  the 
said  Act  to  be  produced  upon  the  exportation 
or  removal  of  oeer  imported  or  brought  in; 
but  the  notice  thereby  reouired  to  be  given  to 
the  proper  officer  at  the  place  from  which  the 
beer  is  to  be  exported  or  removed  shall  specify 
that  the  full  duties  of  customs  have  been 
charged  and  paid  upon  the  beer,  and  such 
notice,  which  may  be  given  by  the  exporter  or 
his  agent,  shall  be  duly  verified  by  signature, 
and  shall  be  deemed  an  instrument  within 
section  one  hundred  and  sixty-eight  of  the 
Customs  Consolidation  Act,  1876. 

7.  In  lieu  of  the  duties  of  customs  now  pay- 
able under  the  Customs  Tarifi*  Act,  1876,  on 
spirits  or  strong  waters,  and  of  the  duties  of 
excise  on  spirits  manufactured  or  distilled  in 
the  islands  of  Guernsey,  Jersey,  Aldemey,  and 
Sark  respectively,  and  imported  into  the  United 
Kingdom,  there  shall  be  charged  and  paid  the 
duties  of  customs  following  ;  (that  is  to  say,) 

£   8,    d. 

For  every  gallon  computed  at 
hydrometer  proof  of  spirits  of 
any  description  (except  per- 
fumed spirits)  including 
naphtha  or  methylic  alcohol, 
purified  so  as  to  be  potable, 
and  mixtures  and  prepara- 
tions containing  spirits  -    0  10    4 

For  every  gallon  of  perfumed 

spirits  -  -  -    0  16    6 

And  so  in  proportion  for  any  less  quantity. 

Where  a  person  importing  liqueurs,  cordials, 
or  other  preparations  containing  spirits  in 
bottle,  may  have  entered  the  same  in  such  a 
manner  as  to  indicate  that  the  strength  is  not 
to  be  tested,  duty  shall  be  charged  and  paid  at 
the  rate  following ;  (that  is  to  say,) 

£   8.    d. 
For  every  gallon  thereof  -        -    0  14    0 
And  so  in  proportion  for  any  less  quantity. 

8.  In  any  case  where  by  reason  of  the 
presence  of  colouring,  sweetening,  or  other 
matter,  the  correct  strength  of  any  spirit 
cannot  be  immediately  ascertained  by  Sykes's 
hydrometer,  a  sample  of  such  spirit  may  be 
distilled  or  treated  by  such  other  process  as 
the  Conmiissioners  of  Customs  ma^r  direct,  so 
that  the  true  strength  of  the  spirit  may  bo 
ascertained  by  the  said  hydrometer. 
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9.  No  goods,  oxcopt  diamonds  and  bullion, 
and  lobsters  and  fresh  fish  of  British  taking, 
imported  in  British  ships,  which  goods  may  be 
landed  without  report  or  entry,  shall  be  un- 
shipped from  any  ship  arriving  from  parts 
beyond  the  seas,  or  be  landed  or  put  on  shore 
on  Sundays  or  holidays,  except  by  special  per- 
mission of  the  Commissioners  of  Customs ;  nor 
shall  they  be  unshipped,  landed,  or  put  on 
shore  on  any  other  days  except  between  the 
hours  of  eight  o'clock  in  the  morning  and  four 
o'clock  in  the  afternoon  from  the  first  day  of 
March  to  the  thirty-first  day  of  October,  both 
inclusive,  and  between  the  hours  of  nine  o'clock 
in  the  morning  and  four  o'clock  in  the  after- 
noon during  the  remainder  of  the  year,  or 
between  such  gther  hours  as  may  be  appointed 
by  the  Commissioners  of  Customs ;  nor  shall 
any  goods  whatever  be  unshipped  or  landed  at 
any  time  unless  in  the  presence  or  with  the 
authority  of  the  proper  officer  of  customs,  nor 
shall  they  be  so  landed  except  at  some  legal 
quay,  wharf,  or  other  place  duly  appointed  for 
the  landing  or  unshipping  of  gooas,  nor  shall 
any  goods  after  having  been  unshipped  or  put 
into  any  boat  or  craft  to  be  landea,  be  tran- 
shipped or  removed  into  any  other  boat  or 
craft  previously  to  their  being  landed,  without 
the  permission  of  the  proper  officer  of  cus- 
toms ;  and  if  any  goods  shall  be  unshipped  or 
removed  from  any  importing  ship  for  the 
purpose  of  being  landed  they  shall  be  forth- 
with taken  to  and  landed  at  the  wharf,  quay, 
or  other  place  at  which  the  same  are  intended 
to  be  landed.  If  any  goods  shall  bo  unshipped, 
landed,  transhipped,  removed,  or  dealt  with 
contrary  to  the  provisions  of  this  section  they 
shall  be  forfeited,  together  with  the  barge, 
lighter,  boat,  or  other  vessel  employed  in  re- 
moving the  same. 

10.  If  any  goods  shall  be  unshipped  from 
any  ship  arriving  coastwise,  or  be  shipped  or 
waterbome  to  be  shinped  for  carriage  coast- 
wise on  Sundays  or  holidays,  excei)t  by  the 
special  permission  of  the  Commissioners  of 
Customs,  or  on  any  other  day  unless  in  the 
presence  or  with  the  authority  of  the  proper 
officer  of  customs,  or  unless  at  such  times  and 

g laces  as  shall  be  appointed  or  approved  by 
im  for  that  purpose,  the  same  shall  be  for- 
feited, and  the  master  of  the  ship  shall  forfeit 
the  penalty  of  fifby  pounds. 

11.  The  exporter  of  goods  for  which  no 
bond  is  required  shall  (except  as  herein-after 
provided)  within  six  days  after  the  final 
clearance  outwards  of  the  exporting  ship,  or 
within  such  other  period  as  the  Commissioners 
of  Customs  may  airect,  either  by  himself  or 
his  agent,    deliver    to  the   proper  officer  of 


customs  at  the  port  of  shipment  a  specification 
in  the  Form  No.  8  or  Is  o.  9  in  Schedule  B. 
to  the  Customs  Consolidation  Act,  1876, 
according  to  the  nature  of  the  goods,  and  con- 
taining the  several  particulars  indicated  in  or 
required  thereby,  or  in  such  other  form  and 
manner  as  the  Uommissioners  of  Customs  may 
direct,  and  shall  subscribe  the  declaration  at 
the  foot  thereof,  and  on  the  demand  of  the 
proper  officer  of  customs  shall  produce  the 
invoice  bills  of  lading  and  other  documents 
relating  to  the  goods  to  test  the  accuracy  of 
such  specification ;  and  on  failure  to  comply 
with  any  of  the  foregoing  requirements,  the 
exporter  or  agent  shall  for  every  such  offence 
forfeit  five  pounds ;  and  in  case  any  of  the 
particulars  contained  in  any  such  specification 
shall  be  incorrect  or  inaccurate,  the  person 
subscribing  the  declaration  shall  forfeit  the 
like  penalty. 

Frovidea  always  that  no  salmon  shall  be 
shipped  to  be  exported  without  previous  entry 
thereof  in  accordance  with  the  Salmon  Fishery 
Acts  for  the  time  being,  nor  except  upon  due 
compliance  in  all  other  respects  with  the  pro- 
visions of  such  Acts. 

12.  Any  officer  of  customs  or  other  person 
duly  employed  in  the  prevention  of  smagji^ling 
may  search  any  person  on  board  any  ship  or 
boat  within  the  limits  of  any  port  in  the  United 
Kingdom  or  the  Channel  islands,  or  any  person 
who  shall  have  landed  from  any  ship  or  boat, 
provided  such  officer  or  other  person    duly 
employed  as  aforesaid  shall  have  good  reason 
to  suppose  that  such  person  is  carrying  or  has 
any  uncustomed  or  prohibited  gooos  about  his 
person. 
A  person  shall  be  guilty  of  an  offence — 
(1.)  If  he  staves,  breaks,  or  destroys  any 
goods  to  prevent  the  seizure  thereof  by 
an  officer  of  customs  or   other   person 
authorised  to  seize  the  same. 
(2.)  If  he   rescues,    or   staves,    breaks    or 
destroys  to  prevent  the  securing  thereof 
any  goods  seized  by  an  officer  of  oostoms 
or  other  person  authorized  to  seise  the 
same. 
(3.)  If  he  rescues  any  person  apprehended 
for    any  offence  punishable    by  fine    or 
imprisonment  under  the  Customs  Acts. 
(4.)  If  he  prevents  the  apprehension  of  any 

such  person. 
(5.)  If  he  assaults  or  obstmcta  any  officer  of 
customs,  or  any  officer  of  the  Amy,  Navy, 
Marines,  Coast  Guard,  or  other  person 
duly  employed  for  the  prevention  of 
smuggling,  going,  remaining,  or  return- 
ing from  on  board  a  ship  or  boat  within 
the  limits  of  any  port  in  the  United  King* 
dom  or  the  Channel  islands,  or  in  search- 
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ing  Bach  a  ship  or  boat,  or  in  searching  a 
person  who  has  landed  from  any  such  snip 
or  boat,  or  in  seizing  any  goods  liable  to 
forfeiture  nnder   the  Customs  Acts,  or 
otherwise  acting  in  the  execution  of  his 
duty. 
(6.)  If  he  attempts  or  endeavours  to  commit, 
or  aids,  abets,  or  assists  in  the  commission 
of  any  of  the  offences  mentioned  in  this 
section. 
And  a  person  so  offending  shall  for  each 
such  offence  forfeit  the  penall^  of  not  exceed- 
ing one  hundred  pounds,  and  ne  may  either  be 
detained  or  proceeded  against  by  information 
and  summons. 

13.  Sections  five,  six,  nine,  ten,  eleyen,  and 
twelve  of  this  Act  shall  bo  deemed  and  taken 
to  be  incorporated  in  and  form  part  of  the 
Customs  Consolidation  Act,  1876,  and  shall  be 
read  and  construed  therewith,  and  the  pro- 
Tisions  of  that  Act  shall  be  deemed  to  relate  to 
and  be  applicable  to  such  sections  in  the  same 
manner  and  to  the  same  extent  as  if  the  same 
sections  had  been  originally  enacted  therein ; 
and  each  of  the  said  sections  nine,  ten,  eleven, 
and  twelve  shall  take  the  place  of  sections 
forty-eight,  one  hundred  and  forty-three,  one 
hondrea  and  ten,  and  one  hundred  and  eighty- 
four  respectively  of  the  said  Act,  and  section 
eight  of  this  Act  shall  apply  to  the  Isle  of  Man, 
so  far  as  relates  to  all  spirits  charged  with 
duty  by  reference  to  hydrometer  strength. 

As  to  Excise, 

14.  (1.)  On  and  after  the  first  day  of  October, 
one  thousand  eight  hundred  and  eighty- 
one,  there  shall  be  granted  and  paid  on  a 
licence  to  be  taken  out  annually  by  a  brewer 
(not  being  a  brewer  for  sale)  who  snail  be  the 
occupier  of  a  house  of  an  annual  value  exceed- 
ing ten  pounds,  and  not  exceeding  fifteen 
pounds,  the  dut^  of       -  -     £0  9s.  Od. 

(2.)  The  provisions  in  sub-sections  two  and 
three  of  section  ten  of  the  Inland  Bevenuo 
Act,  1880,  shall  applj  to  such  licence  as  if  it 
had  been  one  of  the  licences  mentioned  in  sub- 
section one  of  that  section. 

15.  (1.)  In  charging  the  duty  on  beer  brewed 
by  a  brewer  other  than  a  brewer  for  sale  under 
section  thirteen  of  the  Inland  Bevenue  Act, 
1880,  a  deduction  of  six  per  centum  shall  be 
made  from  the  quantity  of  worts  deemed  to 
have  been  brewed  by  him  by  relation  to 
materials. 

(2.)  The  exemption  from  the  duty  on  beer 
under  section  thirty-three  of  the  said  Act  shall 
extend  to  beer  brewed  by  a  brewer  or  other 
than  a  brewer  for  sale,  occupying  a  house  of 
an  annual  value  exceeding  ten  pounds  but  not 


exceeding  fifteen  pounds,  provided  that  the 
beer  is  brewed  solely  for  nis  own  domestic 
use. 

(3.)  A  licence  to  a  brewer  other  than  a 
brewer  for  sale  shall  not  authorise  the  brewing 
of  beer  in  more  than  one  house  to  bo  mentioned 
therein,  nor  shall  such  a  licence  be  transferred 
to  any  person  other  than  the  widow  of  the 
person  to  whom  the  same  was  granted  or  to 
nis  executors  or  administrators  or  assignee  or 
trustee  in  bankruptcy. 

(4.)  The  term  **  house  "  as  used  in  this  sec- 
tion and  in  sections  thirty-three  and  thirty- 
four  of  the  said  Act  means  and  includes  a 
dwelling-house  together  with  the  offices,  courts, 
yards  and  gardens  occupied  therewith. 

(5.)  The  annual  value  of  a  house  occupied  by 
a  brewer  other  than  a  brewer  for  sale  snail  be 
ascertained  by  such  means  as  the  Commis- 
sioners of  Inland  Bevenue  shall  think  fit,  but 
an  appeal  shall  lie  from  their  valuation  to  the 
Commissioners  for  the  general  purposes  of 
Income  Tax  for  the  division  in  which  the 
house  is  situate,  and  their  decision  shall  be 
final. 

16.  The  allowance  of  threepence  per  gallon, 
payable  to  any  licensed  rectifier  or  compounder 
under  section  four  of  the  Act  of  the  twenty- 
third  and  twenty-fourth  years  of  Her  Majesty's 
reign,  chapter  one  hundred  and  twenty-nine, 
or  section  twelve  of  the  Act  of  the  twenty- 
eighth  and  twenty-ninth  years  of  Her  Majesty's 
reign,  chapter  ninety-eight,  shall  be  increased 
to  fourpence  per  gallon. 

MisceUaneoiM. 

17.  (1.)  Foreign  wine  warehoused  in  a 
customs  warehouse  of  which  an  account  has 
been  taken  by  the  proper  officer  of  customs, 
may,  upon  such  security  being  given,  and 
subject  to  such  regulations  being  observed  as 
the  Commissioners  of  Customs  or  the  Commis- 
sioners of  Inland  Bevenue  respectively  shall 
from  time  to  time  prescribe,  be  removed, 
without  payment  of  duty,  to  an  excise  ware- 
house, and  from  thence  to  any  other  exercise 
or  customs  warehouse  or  for  exportation  or 
ships'  stores. 

(2.)  Foreign  wine  warehoused  in  an  excise 
warehouse,  may,  upon  payment  of  the  proper 
duties  of  customs,  be  delivered  for  home  con- 
sumption. 

(3.)  The  enactments  contained  in  the  Spirits 
Act,  1880,  in  relation  to  a  proprietor  or  occupier 
of  an  excise  warehouse,  and  to  a  proprietor  of 
spirits  warehoused,  and  to  the  warehousing 
and  treatment  of  spirits  in  an  excise  ware- 
house, and  the  delivery  of  the  same  thereout, 
and  the  collecting  and  accounting  for  the  duty 
thereon,  shall  have  effect  in  relation  to  foreign 
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wine  warehoused  in  the  same  manner  and  to 
the  same  extent  as  if  the  term  foreign  wine 
was  included  in  the  term  spirits,  wherever 
used  in  those  enactments. 

18.  (1.)  Subject  to  such  regulations  as  the 
Commissioners  of  Customs  or  the  Commis- 
sioners of  Inland  Revenue  may  from  time  to 
time  prescribe,  goods  of  any  description  liable 
to  a  duty  of  customs  or  excise  may  be  ware- 
housed in  any  customs  or  excise  warehouse 
approved  by  the  Commissioners  of  Her 
Majesty's  Treasury  for  the  purpose. 

(2.)  All  the  powers,  provisions,  regulations, 
and  penalties  contained  in  or  imposed  by  any 
Act  relating  to  the  customs  and  excise  respec- 
tively as  to  the  warehousing,  custody,  and 
delivery  out  of  warehouse  of  goods  liable  to 
a  duty  of  customs  or  excise,  and  as  to  any 
deficiencies  therein,  or  allowances  thereon, 
shall  where  applicable  be  observed,  applied, 
enforced,  and  put  into  execution  with  reference 
to  such  goods  warehoused  in  excise  and 
customs  warehouses  respectively. 


PabtII. 

Taxes. 

19.  There  shall  be  charged,  collected,  and 
paid  for  the  year  commencing  on  the  sixth  day 
of  April  one  thousand  eight  hundred  and 
eighty-one,  in  respect  of  all  property,  profits, 
and  gains  mentioned  or  described  as  charge- 
able in  the  Act  of  the  sixteenth  and  seven- 
teenth years  of  Her  Majesty's  reign,  chapter 
thirty-wur,  the  following  duties  of  income 
tax ;  (that  is  to  say,) 

For  every  twenty  shillings  of  the  annual 
value  or  amount  of  property,  profits,  and 
gains  chargeable  under  Schedules  (A), 
(C),  (D),  or  (E),  of  the  said  Act,  the  duty 
of  fivepence ; 

And  for  every  twenty  shillings  of  the  annual 
value  of  the  occupation  of  lands,  tene- 
ments, hereditaments,  and  heritages 
chargeable  under  Schedule  (B)  of  the  said 
Act. 

In  England,  the  duty  of  twopence  half- 
penny. 

In  Scotland  and  Ireland  respectively,  the 
duty  of  one  penny  three  farthings. 

20.  All  such  provisions  contained  in  any  Act 
relating  to  income  tax  as  are  now  in  force  shall 
have  full  force  and  effect  with  respect  to  the 
duties  of  income  tax  granted  by  this  Act,  so 
far  as  the  same  shall  be  consistent  with  the 
provisions  of  this  Act. 


21.  In  order  to  ensure  the  collection  in  doe 
time  of  any  duties  of  income  tax  which  ma^  be 
granted  for  the  year  commencing  on  the  sixth 
day  of  April  one  thousand  eight  hundred  and 
eighty-two,  all  such  provisions  contained  in 
any  Act  relating  to  the  duties  of  income  tax  as 
are  in  force  on  the  fifth  day  of  April  one 
thousand  eight  hundred  and  eighty-two  shall 
have  full  force  and  effect  with  respect  to  the 
duties  of  income  tax  which  may  be  so  granted 
in  the  same  manner  as  if  the  said  duties  had 
been  actually  granted,  and  the  said  provisions 
had  been  applied  thereto  by  an  Act  of  Parlia- 
ment passed  on  that  day. 

22.  With  respect  to  the  assessment  of  the 
duties  of  income  tax  hereby  granted  under 
Schedules  (A)  and  (B)  in  respect  of  property 
elsewhere  than  in  the  Metropolis  as  defined 
by  the  Valuation  (Metropolis)  Act,  1869,  and 
of  the  duties  on  inhabited  houses  elsewhere 
than  in  the  said  Metropolis,  for  the  year  com- 
mencing, as  respects  England,  on  the  sixth  day 
of  April,  and  as  respects  Scotland,  on  the 
twenty-fourth  day  of  May,  one  thousand  eight 
hundred  and  eighty- one,  the  following  pro- 
visions shall  have  effect : — 

(1.)  The  inspectors  or  surveyors  of  taxes 
shall  be  the  assessors  for  the  said  duties, 
and  in  lieu  of  the  poxmdage  by  law  granted 
to  be  divided  between  the  assessors  and 
collectors  in  regard  to  such  duties  there 
shall  be  paid  a  poundage  of  three  half- 
pence to  the  collectors  thereof. 

(2.)  The  sum  charged  as  the  annual  value  of 
any  property  in  the  assessment  of  income 
tax  thereon  for  the  year  which  commenced 
on  the  sixth  day  of  April,  one  thousand 
eight  hundred  and  eighty,  and  the  sum 
charged  as  the  annual  value  of  every  in- 
habited house  in  the  assessment  made 
thereon  for  the  same  year  as  respects 
England,  and  as  respects  Scotland  for  the 
year  which  commenced  on  the  twenty- 
fifth  day  of  May,  one  thousand  eight 
hundrea  and  eighty,  shall  be  taken  as  the 
annual  value  of  such  property  or  of  such 
inhabited  house  for  the  assessment  and 
charge  thereon  of  the  duties  of  income 
tax  nereby  granted  or  of  the  duties 
on  inhabited  houses,  to  all  intents  and 
purposes  as  if  such  sum  had  been  esti- 
mated to  be  the  annual  value  in  con- 
formity with  the  provisions  in  that  behalf 
contained  in  the  Acts  relating  to  income 
tax  and  the  duties  on  inhabited  houses 
respectively. 

(3.)  The  Commissioners  executing  the  said 
Act  shall,  for  each  place  within  their  dis- 
trict, cause  duplicates  of  the  assessments 
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Stamps. 

Ae  to  Probate  and  Legacy  Ihdies,  and  Duties  on 

Accounts. 

26.  (1.)  The  stamp  duties  herein-after  im- 
posed shall  be  under  the  care  and  management 
of  the  Commissioners  of  Inland  Kevonue,  who 
by  themselves  and  their  officers  shall  have  the 
same  powers  and  authorities  for  the  collection, 
recovery^  and  management  thereof  as  are  by 
law  vested  in  them  for  the  collection,  recovery, 
and  management  of  any  stamp  duties,  and 
shall  have  all  other  powers  and  authorities 
requisite  for  carrying  into  effect  the  provisions 
of  this  Act  in  relation  to  such  stamp  duties. 

(2.)  Such  stamp  duties  may  be  denoted  by 
impressed  or  adhesive  stamps,  or  partly  by  im- 
pressed stamps  and  partly  by  adhesive  stamps, 
as  the  said  Commissioners  may  think  proper. 

(3.)  As  respects  the  duties  imposed  on  affi- 
davits in  substitution  for  the  duties  on  pro- 
bates or  letters  of  administration,  the  several 
provisions  now  in  force  in  relation  to  the  last- 
mentioned  duties  shall,  so  far  as  the  same  are 
consistent  with  the  provisions  of  this  Act,  be 
deemed  to  be  applicable  to  the  said  duties 
hereby  imposed,  and  in  the  application  thereof 
a  probate  or  letters  of  administration  having 
thereon  such  a  certificate  as  is  herein-after 
mentioned  shall  for  all  purposes  be  deemed  to 

have  been  duly  stamped  in  respect  of  the  value 

stated  in  the  certificate. 
27.  The  duties  imposed  by  the  Customs  and  Inland  Revenue  Act,  1880,  upon  probates  of 
wills  and  letters  of  administration  in  England  and  Ireland  shall  not  be  payable  upon  probates 
or  letters  of  administration  granted  on  and  after  the  first  day  of  June  one  thousand  eight 
hundred  and  eighty-one  ;  and  on  and  after  that  day  in  substitution  for  such  duties,  and  in  Sen 
of  the  duties  imposed  by  the  said  Act  upon  inventories  in  Scotland,  there  shall,  save  as  is 
herein-after  expressly  provided,  be  chargea  and  paid  on  the  affidavit  to  be  required  and  received 
from  the  person  applying  for  the  probate  or  letters  of  administration  in  England  or  Ireland,  or 
on  the  inventory  to  be  exhibited  and  recorded  in   Scotland,  the  stamp  duties  herein-after 
specified;  (that  is  to  say,) 
Where  the  estate  and  efiects  for  or  in  respect 
of  which  the  probate  or  letters  of  admini- 
stration is  or  are  to  be  granted,  or  whereof 
the  inventory  is  to  be  exhibited  and  re- 
corded, exclusive  of  what  the  deceased  shall 
have  been  possessed  of  or   entitled  to  as 
trastee,  and  not  beneficially,  shall  be  above 
the  value  of  100 J. ,  and  not  above  the  value 
ofbOQl 


to  be  made  out  and  delivered  to  the  col- 
lectors, together  with  the  warrants  for 
collecting  the  same. 

23.  Where  any  collector  of  the  duties  on 
inhabited  houses  and  of  income  tax  under 
Schedules  A.  and  B.  has  not,  in  a  demand  note 
delivered  previous  to  payment,  distinctl^r  de- 
scribed the  property  assessed,  and  specified 
the  amount  of  the  assessment,  and  the  rate  at 
which  the  duties  are  charged,  the  description 
of  the  property,  the  amount  of  the  assess- 
ment, and  tne  rate  of  charge  shall  bo  specified 
in  the  receipt. 

24.  With  reference  to  the  exception  from 
the  duties  on  inhabited  houses  given  by  sub- 
section two  of  section  thirteen  of  the  Customs 
and  Inland  Revenue  Act,  1878,  the  term  "  ser- 
vant "  shall  bo  deemed  to  mean  and  include 
only  a  menial  or  domestic  servant  employed 
by  the  occupier,  and  the  expression  '*  other 
person  "  shall  be  deemed  to  mean  any  person 
of  a  similar  grade  or  description  not  otherwise 
employed  by  the  occupier,  who  shall  be  en- 
gaged by  him  to  dwell  in  the  house  or  tene- 
Tient  solely  for  the  protection  thereof. 

25.  Sub-section  one  of  section  fifty-three  of 
the  Taxes  Management  Act,  1880,  shall  not 
apply  to  Scotland. 


Where  such  estate  and  efiects  shall  be  above 
the  value  of  500L,  and  not  above  the  value 
oflOOOi. 


Where  such  estate  and  efiects  shall  be  above 
the  value  of  lOOOZ. 


Duty. 
At  the  rate  of  one  pound  for  every  full  sum  of 
60Z.,  and  for  any  fractional  part  of  60i.  over 
any  multiple  of  60i. ; 


At  the  rate  of  one  pound  five  shillings  for  every 
full  sum  of  60Z.,  and  for  any  fractional  part 
of  501 ,  over  any  multiple  of  50Z. ; 

At  the  rate  of  three  pounds  for  every  fill  sum 
of  lOOL,  and  for  any  fractional  part  of  1002, 
over  any  multiple  of  100^. ; 
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Provided  that  an  additional  inventory,  to  be  exhibited  or  recorded  in  Scotland,  of  any  effects 
of  a  deceased  person,  where  a  former  inventory  of  the  estate  and  effects  of  the  same  person  has 
been  exhibitea  and  recorded  prior  to  the  first  day  of  June  one  thoasand  eight  hundred  and 
eighty-one,  shall  be  chargeable  with  the  amount  of  stamp  duty  with  which  it  would  have  been 
chargeable  if  this  Act  had  not  been  passed. 


28.  On  and  after  the  first  day  of  June  one 
thousand  eight  hundred  and  eighty -one,  in  the 
case  of  a  person  dying  domiciled  in  any  port  of 
the  United  Kingdom,  it  shall  be  lawful  for  the 
person  applying  for  the  probata  or  letters  of 
administration  in  England  or  Ireland,  or  ex- 
hibiting the  inventory  in  Scotland,  to  state  in 
his  affidavit  the  fact  of  such  domicile,  and  to 
deliver  therewith  or  annex  thereto  a  schedule 
of  the  debts  due  from  the  deceased  to  persons 
resident  in  the  United  Kingdom,  and  the 
funeral  expenses,  -  and  in  that  case,  for  the 
purpose  of  the  charge  of  duty  on  the  affidavit 
or  inventory,  the  aggregate  amount  of  the 
debts  and  funeral  expenses  appearing  in  the 
schedule  shall  be  deducted  from  the  value  of 
the  estate  and  efiects  as  specified  in  the 
account  delivered  with  or  annexed  to  the 
affidavit,  or  whereof  the  inventory  shall  be 
exhibited. 

Debts  to  be  deducted  under  the  power  hereby 
given  shall  be  debts  due  and  owing  from  the 
deceased  and  payable  by  law  out  of  any  part  of 
the  estate  and  enects  comprised  in  the  affidavit 
or  inventory,  and  are  not  to  include  volun- 
tary debts  expressed  to  be  payable  on  the 
death  of  the  aeceased,  or  payable  under  any 
instrument  which  shall  not  have  been  bona 
fide  delivered  to  the  donee  thereof  three 
months  before  the  death  of  the  deceased,  or 
debts  in  respect  whereof  any  real  estate  may 
be  primarily  liable  or  a  reimbursement  may 
be  capable  of  being  claimed  from  any  real 
estate  of  the  deceased  or  from  any  other  estate 
or  person. 

Funeral  expenses  to  be  deducted  under  the 
power  hereby  given  shall  include  only  such 
expenses  as  are  allowable  as  reasonable  funeral 
expenses  according  to  law. 

29.  The  affidavit  to  be  required  or  received 
from  any  person  applying  for  probate  or  letters 
of  administration  in  JElngland  or  Ireland  shall 
extend  to  the  •  verification  of  the  account  of 
the  estate  and  efiects,  or  to  the  verification  of 
such  account  and  the  schedule  of  debts  and 
funeral  expenses,  as  the  case  may  be,  and  shall 
be  in  accordance  with  such  form  as  maybe 
prescribed  by  the  Commissioners  of  Her 
Majesty's  Treasury ;  and  the  Commissioners  of 
Inland  Revenue  shall  provide  forms  of  affidavit 
stamped  to  denote  the  duties  payable  under 
this  Act. 

30.  No  probate  or  letters  of  administration 
shall  be  granted  by  the  Probate,  Divorce,  and 
Admiralty  Division  of  the    High   Court   of 


Justice  in  England,  or  by  the  Probate  and 
Matrimonial  Division  of  the  High  Court  of 
Justice  in  Ireland,  unless  the  same  bear  a 
certificate  in  writing  under  the  hand  of  the 
proper  officer  of  the  court,  showing  that  the 
affidavit  for  the  Commissioners  of  Inland 
Revenue  has  been  delivered,  and  that  such 
affidavit,  if  liable  to  stamp  duty,  was  duly 
stamped,  and  stating  the  amount  of  the  gross 
value  of  the  estate  and  efiects  as  shown  by  the 
account. 

31.  If  at  any  time  after  the  grant  of  probate 
or  letters  of  administration,  and  durmg  the 
administration  of  the  estate,  the  value  men- 
tioned in  the  certificate  of  the  officer  of  the 
court  shall  be  found  to  exceed  the  true  value 
of  the  personal  estate  and  efiects  of  the  de- 
ceased, or  if  at  any  time  within  three  years 
after  the  grant,  or  within  such  further  period 
as  the  Commissioners  of  Inland  Revenue  may 
allow,  it  shall  appear  that  no  amount  or  an 
insufficient  amount  was  deducted  on  account  of 
debts  and  ^neral  expenses,  it  shall  be  lawful 
for  the  said  Commissioners,  upon  proof  of  the 
facts  to  their  satis&ction,  to  return  the  amount 
of  stamp  duty  which  shall  have  been  overpaid, 
and  to  cause  a  certificate  to  be  written  by  an 
authorised  officer  on  the  probate  or  letters  of 
administration  setting  forth  such  true  value, 
or,  as  the  case  may  be,  the  amount,  or  cor- 
rected amount  of  deduction,  and  such  certifi- 
cate shall  be  substituted  for,  and  have  the 
same  force  and  efiect  as,  the  certificate  of  the 
officer  of  the  Court. 

32.  If  at  any  time  it  shall  be  discovered  that 
the  personal  estate  and  efiects  of  the  deceased 
were  at  the  time  of  the  grant  of  probate  or 
letters  of  administration  of  greater  value  than 
the  value  mentioned  in  the  certificate,  or  that 
any  deduction  for  debts  or  funeral  expenses 
was  made  erroneously,  the  person  acting  in  the 
administration  of  such  estate  and  efiects  shall, 
within  six  months  after  the  discovery,  deliver  a 
further  affidavit  with  an  account  to  the  Com- 
missioners of  Inland  Revenue,  duly  stamped 
for  the  amount  which,  with  the  duty  (if  any) 
previously  paid  on  an  affidavit  in  respect  of 
such  estate  and  efiects,  shall  be  sufficient  to 
cover  the  duty  chargeable  according  to  the 
true  value  thereof,  and  shall  at  the  same  time 
pay  to  the  said  Commissioners  interest  upon 
such  amount  at  the  rate  of  five  pounds  per 
centum  per  annum  from  the  date  of  the  grant, 
or  from  such  subsequent  date  as  the  said  Gom- 
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migsioners  may  in   the  circumstances  think 
proper. 

The  Commissioners  of  Inland  Bevenne, 
upon  the  receipt  of  such  affidavit  duly  stamped 
as  aforesaid,  shall  cause  a  certificate  to  he 
written  hy  an  authorised  officer  on  the  probate 
or  letters  of  administration  setting  forth  the 
true  Talne  of  the  estate  and  effects  as  then 
ascertained,  or,  as  the  case  may  be,  the  cor- 
rected amount  of  deduction,  and  such  certifi- 
cate shall  be  substituted  for,  and  have  the 
same  force  and  effect  as,  the  certificate  of  the 
officer  of  the  court. 

33.  (1.)  Where  the  whole  personal  estate  and 
effects  of  any  person  dying  on  or  after  the  first 
day  of  June  one  thousand  eight  hundred  and 
eighty-one  (inclusive  of  property  by  law  made 
such  personal  estate  and  effects  for  the  purpose 
of  the  charge  of  duty,  and  any  personal  estate 
and  effects  situate  out  of  the  United  Kingdom), 
without  any  deduction  for  debts  or  funeral 
expenses,  shall  not  exceed  the  value  of  three 
hundred  pounds,  it  shall  be  lawful  for  the 
person  intending  to  apply  for  probate  or  letters 
of  administration  in  England  or  Ireland,  to 
deliver  to  the  proper  officer  of  the  court  or  to 
any  officer  of  inland  revenue  duly  appointed 
for  th6>  purpose,  a  notice  in  writing  in  tne  pre- 
scribed form,  setting  forth  the  particulars  of 
such  estate  and  effects,  and  such  further 
particulars  as  may  be  required  to  be  stated 
therein,  and  to  deposit  with  him  the  sum  of 
fifteen  shillings  for  fees  of  court  and  expenses, 
and  also,  in  case  the  estate  and  effects  shall 
exceed  the  value  of  one  hundred  pounds,  the 
further  sum  of  thirty  shillings  for  stamp  duty. 

(2.)  If  the  officer  has  good  reason  to  believe 
that  the  whole  personal  estate  and  effects  of 
the  deceased  exceeds  the  value  of  three  hun- 
dred pounds,  he  shall  refuse  to  accept  the 
notice  and  deposit  until  he  is  satisfied  of  the 
tme  value  thereof. 

(3.)  The  principal  registrars  of  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  High 
C!ourt  of  Justice  in  England,  and  of  the  Probate 
and  Matrimonial  Division  of  the  High  Court  of 
Justice  in  Ireland,  in  communication  with  the 
Commissioners  of  Inland  Ee venue,  shall  pre- 
scribe the  form  of  notice,  and  make  such  regu- 
lations as  may  be  necessary  with  respect  to  the 
transmission  of  notices  by  officers  of  Inland 
Bevenue,  the  steps  to  be  taken  for  the  prepara- 
tion and  filling  up  of  forms  and  documents, 
and  generally  all  matters  which  may  be  neces- 
sary, so  as  to  authorise  the  grant  of  probate  or 
letters  of  administration. 

(4.)  Officers  of  Inland  Eevenue  are  hereby 
empowered  to  administer  all  necessary  oaths 
or  affirmations,  and  in  the  case  of  letters  of 
administration,  to  attest  the  bond  and  accept 


the  same  on  behalf  of  the  President  or  Judge 
of  the  Division. 

(5.)  Where  the  estate  and  effects  shall  ex- 
ceed the  value  of  one  hundred  pounds,  the 
stamp  duty  payable  on  the  affidavit  for  the 
Commissioners  of  Inland  Revenue  shall  be  the 
fixed  duty  of  thirty  shillings,  and  no  more. 

34.  (1.)  The  Intestates,  Widows,  and  Child- 
ren (Scotland)  Act,  1875,  and  the  Small  Testate 
Estate  (Scotland)  Act,  1876,  as  amended  by  the 
Sheriffs  Court  (Scotland)  Act,  1876,  shall  be 
extended  so  as  to  apply  to  any  case  where  the 
whole  personal  estate  and  effects  of  a  person 
dying  on  or  after  the  first  day  of  June  one 
thousand  eight  hundred  and  eighty-one,  with- 
out any  deduction  for  debts  or  funeral  ex- 
penses, shall  not  exceed  the  value  of  three 
hundred  pounds,  whoever  may  be  the  applicant 
for  representation,  and  wheresoever  the  de- 
ceased may  have  been  domiciled  at  the  time 
of  death,  and  the  fees  payable  under  schedule 
C.  of  each  of  the  two  first-mentioned  Acts  shall 
not  exceed  the  sum  of  fifteen  shillings,  inclu- 
sive of  the  fee  of  two  shillings  and  sixpence, 
to  be  paid  to  the  commissary  clerk,  or  sheriff 
clerk. 

(2.)  In  any  such  case  where  the  estate  and 
effects  shall  exceed  the  value  of  one  hundred 
pounds,  the  stamp  duty  payable  on  the  in- 
ventory shall  be  the  fixed  duty  of  thirty 
shillings,  and  no  more. 

35.  Where  representation  has  been  obtained 
in  conformity  with  either  of  the  two  preceding 
sections,  and  it  shall  be  at  any  time  afterwards 
discovered  that  the  whole  personal  estate  and 
effects  of  the  deceased  were  of  a  value  ex- 
ceeding three  hundred  pounds,  then  a  sum 
equal  to  the  stamp  duty  payable  on  an  affidavit 
or  inventory  in  respect  of  the  true  value  of 
such  estate  and  effects  shall  be  a  debt  due  to 
Her  Majesty  ftrom  the  person  acting  in  the 
administration  of  such  estate  and  eflects,  and 
no  allowance  shall  be  made  in  respect  of  the 
sums  deposited  or  paid  by  him,  nor  shall  the 
relief  afforded  by  the  next  succeeding  section 
be  claimed  or  allowed  by  reason  of  the  deposit 
or  payment  of  any  sum. 

36.  The  payment  of  tho  sum  of  thirty 
shillings  for  the  fixed  duty  on  the  affidavit  or 
inventory  in  conformity  with  this  Act  shall  be 
deemed  to  be  in  full  satisfaction  of  any  claim 
to  legacj  duty  or  succession  duty  in  respect  of 
the  estate  or  effects  to  which  such  affidavit  or 
inventory  relates. 

37.  It  shall  be  lawful  for  the  Commissioners 
of  Inland  Revenue  at  any  time  and  from  time 
to  time  within  three  years  after  the  grant  of 
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probate  or  letters  of  administration  or  re- 
cording of  inventory,  as  they  may  think 
necessary,  to  require  the  person  acting  in  the 
administa-ation  of  the  estate  and  efiects  of  any 
deceased  person,  to  famish  such  explanations, 
and  to  produce  such  documentary  or  other 
evidence  respecting  the  contents  of,  or  particu- 
lars verified  by,  the  affidavit  or  inventory  as 
the  case  may  seem  to  them  to  require. 

38.  (1.)  Stamp  duties  at  the  like  rates  as  are 
by  this  Act  charged  on  affidavits  and  inven- 
tories shall  be  charged  and  paid  on  accounts 
delivered  of  the  personal  or  moveable  property 
to  be  included  therein  according  to  the  value 
thereof. 

(2.)  The  personal  or  moveable  property  to 
be  included  in  an  account  shall  be  property  of 
the  following  descriptions,  viz. : — 

(a.)  Any  property  taken  as  a  donatio  mortis 
causa  made  by  any  person  dying  on 
or  after  the  first  day  of  June  one 
thousand  eight  hundred  and  eighty- 
one,  or  taken  under  a  voluntary  dis- 
position, made  by  any  person  so  dying, 
purporting  to  operate  as  an  immediate 
gift  inter  vivos  whether  by  way  of 
transfer,  delivery,  declaration  of  trust 
or  otherwise,  which  shall  not  have 
been  bona  fide  made  three  months 
before  the  death  of  the  deceased. 
(b.)  Any  property  which  a  person  dying  on 
or  after  such  day  having  been  ab- 
solutely entitled  thereto,  has  volun- 
tarily caused  or  may  voluntarily  cause 
to  be  transferred  to  or  vested  in 
himself  and  any  other  person  jointly 
whether  by  disposition  or  otherwise, 
so  that  the  beneficial  interest  therein 
or  in  some  part  thereof  passes  or 
accrues  by  survivorship  on  his  death 
to  such  other  person, 
(c,)  Any  property  passing  under  any  past  or 
future  voluntary  settlement  made  by 
any  person  dying  on  or  after  such  day 
by  deed  or  any  other  instrument  not 
taking  effect  as  a  will,  whereby  an 
interest  in  such  property  for  life  or 
any  other  period  determinable  by 
reference  to  death  is  reserved  either 
expressly  or  by  implication  to  the 
settlor,  or  whereby  the  settlor  m&j 
have  reserved  to  himself  the  right, 
by  the  exercise  of  any  power,  to  restore 
to  himself,  or  to  reclaim  the  absolute 
interest  in  such  property. 
(3.)  Where  an  account  deliverea  duly  stamped 
comprises  property  passing  under  a  voluntary 
settlement,  and,  upon  the  production  of  the 
settlement,  it  shall  appear  that  the  stamp  duty 
of  five  shillings  per  centum  has  been  paid 


thereon  according  to  the  amount  or  yaJue  of 
the  property  so  passing,  or  any  part  thereof, 
the  amount  of  such  stamp  duty  shall  bo 
returned  to  the  person  delivering  the 
account. 

39.  Every  person  who  as  beneficiary,  trustee, 
or  otherwise,  acquires  possession,  or  assumes 
the  management,  of  any  personal  or  moveable 
property  of  a  description  to  be  included  in  an 
account  according  to  the  preceding  section  shall 
upon  retaining  the  same  for  his  own  use,  or 
distributing  or  disposing  thereof,  and  in  any 
case  within  six  calendar  months  after  the  death 
of  the  deceased  deliver  to  the  Commissioners 
of  Inland  Revenue  a  full  and  true  account, 
verified  by  oath,  of  such  property  duly  stamped 
as  required  by  this  Act.  Any  officer  authorised 
by  the  Commissioners  for  the  purpose  may 
administer  the  oath. 

40.  If  any  person  who  ought  to  obtain  pro- 
bate or  letters  of  administration  or  deliver  a 
further  affidavit  or  to  exhibit  an  inventory  or 
who  is  required  to  deliver  such  account  as 
aforesaid  shall  neglect  to  do  so  within  the 
period  prescribed  by  law  for  the  purpose,  he 
shall  be  liable  to  pay  to  Her  Majesty  double  the 
amount  of  duty  chargeable,  ana  the  same  shall 
be  a  debt  due  from  him  to  the  Crown,  and  be 
recoverable  by  any  of  the  ways  or  means  now 
in  force  for  the  recovery  of  probate,  legacy,  or 
succession  duties. 

41.  In  respect  of  any  legacy,  residue,  or 
share  of  residue  payable  out  of,  or  consisting 
of  any  estate  or  effects  according  to  the  value 
whereof  duty  shall  have  been  paid  on  the 
affidavit  or  inventory  or  account,  in  conformity 
with  this  Act,  the  duty  at  the  rate  of  ono 
pound  per  centum  imposed  by  the  Act  of  the 
fifty.fifth  year  of  King  George  the  Third, 
chapter  one  hundred  and  eighty-four,  shall  not 
be  payable ; 

And  in  respect  of  any  succession  to  property 
according  to  the  value  whereof  duty  shall  have 
been  paid  on  the  affidavit  or  inventory  or 
account  in  conformity  with  this  Act,  the  duty 
at  the  rate  of  one  pound  per  centum  imposed 
by  the  Succession  Duty  Act,  1853,  shall  not  be 
payable. 

42.  Subject  to  the  relief  from  legacy  duty 
given  by  section  thirteen  of  the  Customs  and 
Inland  Bevenue  Act,  1880,  every  pecuniary 
legacy  or  residue  or  share  of  residue  under  the 
will  or  the  intestacy  of  a  person  dying  on  or 
after  the  first  day  of  June  one  thousand  eight 
hundred  and  eighty-one,  although  not  of  on 
amount  or  value  of  twenty  pounds,  shall  be 
chargeable  to  the  duties  imposed  by  the  said 
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Act  of  the  fiffcy-fifth  year  of  King  Greorge  the 
Third,  chapter  one  hundred  ana  eighty- four, 
as  modified  by  this  Act. 

43.  It  shall  be  lawful  for  the  Commissioners 
of  Inland  Bevenue,  upon  the  application  of 
the  person  acting  in  the  execution  of  the  will 
of  any  deceased  person,  and  upon  the  delivery 
to  them  of  an  account  showing  the  amount  of 
the  estate  and  effects  in  respect  whereof  legacy 
duty  is  payable,  together  with  the  names  or 
description  of  class  of  the  persons  entitled 
thereto  and  every  part  thereof,  in  possession 
or  expectancy,  and  their  degrees  of  consan- 
guinity to  the  testator,  to  assess  the  duty  upon 
the  amount  shown  by  the  said  account  at  such 
a  sum  by  way  of  composition  as,  having  regard 
to  the  circumstances,  shall  appear  to  be  proper, 
and  to  accept  payment  of  the  duty  so  assessed 
in  full  discharge  of  all  claims  for  legacy  duty 
under  such  will. 

If  the  Commissioners  are  of  opinion  that  an 
application  should  receive  the  assent  of  any 
person,  they  shall  refuse  to  entertain  the  appli- 
cation until  such  assent  shall  have  been  given. 

MieceUaneotis, 

44.  On  and  after  the  first  day  of  June  one 
thousand  eight  hundred  and  eighty-one,  the 
Stamp  Act,  1870,  shall  be  amended  as  follows : 

(a.)  Section  sixteen  in  relation  to  the  pro- 
duction of  instruments  in  evidence  shall 
apply  to  such  production  in  all  proceed- 
ings before  an  arbitrator  or  referee,  and 
for  the  purposes  of  such  application  the 
arbitrator  or  referee  shall  be  **  the  officer  " 
as  well  as  "  the  judge  "  in  the  said  section 
mentioned : 

(6.)  Sub- section  (2)  of  section  one  hundred 
and  seventeen  in  relation  to  the  time 
within  which  a  policy  of  sea  insurance 
made  or  executed  out  of  the  United  King- 
dom may  be  stamped,  shall  be  read  as  if 
the  words  "  fourteen  days "  were  sub- 
stituted therein  for  the  words  **  two 
months  " : 

((?.)  Section  one  hundred  and  nineteen  shall 
not  apply  so  as  to  allow  the  ad  valorem 
stamp  duties  on  policies  of  insurance  upon 
any  life  or  lives,  or  upon  any  event  or 
contingency  relating  to  or  depending 
upon  any  life  or  lives,  to  be  denoted  by 
adhesive  stamps. 

45.  Where  the  justices  of  any  county, 
liberty,  riding,  parts,  or  division  of  a  county, 
shall  be  empowered  by  any  Act  of  Parliament 
to  create  "  county  stock,"  the  transfers  of  such 
stock  shall  be  chargeable  with  stamp  duty  as 
if  they  were  transfers  of  the  debenture  stock 
of  a  company  or  corporation. 


46.  (1.)  Every  "  stock  certificate  to  bearer ' 
which  shall,  after  the  passing  of  this  Act,  be 
issued  under  the  provisions  of  the  Local 
Authorities  Loans  Act,  1876,  or  of  any  other 
Act  authorising  the  creation  of  debenture 
stock,  county  stock,  corporation  stock,  muni- 
cipal stock,  or  funded  debt,  by  whatever  name 
known,  shall  be  charged  with  the  stamp  duty  of 
seven  shillings  and  six  pence,  for  every  full 
sum  of  one  hundred  pounds,  and  also  for  any 
fraction  less  than  one  hundred  pounds,  or 
over  and  above  one  hundred  pounds,  or  a 
multiple  of  one  hundred  pounds,  of  the 
nominal  amount  of  the  stock  described  in  the 
certificate. 

(2.)  Where  the  holder  of  any  stock  certificate 
to  bearer  so  issued  shall  have  been  entered  on 
the  register  of  the  local  authority  as  the 
owner  of  the  share  of  stock  described  in  the 
certificate,  such  certificate  shall  be  forthwith 
cancelled  so  as  to  be  incapable  of  being  re- 
issued to  any  person. 

(3.)  The  foregoing  charge  of  stamp  duty 
shall  not  be  applicable  where  a  composition 
has  been  paid  under  the  provisions  of  the 
section  fifty-three  of  the  Inland  Eevenue  Act, 
1880,  for  the  stamp  duty  on  transfers  of  the 
stock  described  in  the  certificate. 

(4.)  Every  person  and  body  of  persons, 
whether  corporate  or  unincorporate,  by  whom 
a  **  stock  certificate  to  bearer "  is  issued 
without  being  duly  stamped,  shall  forfeit  the 
sum  of  fifty  pounds. 

47.  On  and  after  the  first  day  of  June  one 
thousand  eight  hundred  and  eighty-one  any 
stamp  duties  of  one  penny  which  may  legally 
be  denoted  by  adhesive  stamps  not  appro- 
priated by  any  word  or  word*?  on  the  face  of 
them  to  any  particular  description  of  instru- 
ment, may  be  denoted  by  adhesive  penny 
postage  stamps ;  and  on  and  after  that  day 
postage  duties  may  be  paid  by  the  use  of  penny 
adhesive  stamps  not  appropriated  by  any  word 
or  words  on  the  face  of  them  to  postage  duty, 
or  to  any  particular  description  of  instru- 
ment. 


48.  The  enactments  described  in  the  schedule 
to  this  Act  are  hereby  repealed,  to  the  extent 
in  the  said  schedule  mentioned  :  Provided  that 
this  repeal  shall  not  affect  the  past  operation 
of  any  enactment  hereby  repealed,  or  the 
liability  for,  or  recovery  of,  any  duties  hereto- 
fore charged,  or  interfere  with  the  institution 
or  prosecution  of  any  proceeding  in  respect  of 
any  offence  committed,  or  any  penalty  or 
forfeiture  incurred  against  or  under  any 
enactment  hereby  repealed. 
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[chap.  12. 


The  Schedule. 


Session  and  Chapter. 


Title  of  Act. 


Extent  of  Repeal. 


3  &  4  Vict.  c.  96. 


23  &  24  Vict.  c.  129. 


30  &  31  Vict.  c.  23. 


32  &  33  Vict.  c.  103. 


39  &  40  Vict.  c.  35. 


39  &  40  Vict.  c.  36. 


An  Act  for  the  Kegulation  of  the 
Duties  of  Postage. 

An  Act  to  grant  Excise  Duties  on 
British  Spirits  and  on  Spirits 
imported  from  the  Channel 
Islands. 

An  Act  to  grant  and  alter  certain 
Duties  of  Customs  and  Inland 
Bevcnue,  and  for  other  pur- 
poses relating  thereto. 

An  Act  to  amend  the  Law  re- 
lating to  the  warehousing  of 
Wines  and  Spirits  in  Customs 
and  Excise  Warehouses,  and 
for  other  purposes  relating  to 
Customs  and  Inland  Revenue. 

An  Act  for  Consolidating  the 
Duties  of  Customs. 


An    Act    to     Consolidate     the 
Customs  Laws. 


Section  twenty. 


Sections  two  and  three. 


Sections  five  and  six,  and  Sche- 
dule E. 


Sections  three,  four,  five,  nine, 
ten,  and  eleven. 


The  Schedule  in  part,  namely, 
from  "Beer  and  ale,  viz.," 
to  **  exportation  of  Beer," 
and  from  **  Spirits  or  Strong 
Waters  "  to  **  duty  as  such, 
and  so  far  as  it  relates  to  the 
duty  on  essence  of  spruce. 

Sections  forty-eight,  one  hun- 
dred and  ten,  one  hundred 
and  forty-three,  one  hundred 
and  eighty-four,  and  one 
hundred  and  eighty -seven. 


Chap.  13. 
Municipal  Eleciictts  Amendment  {Scotland)  Act,  1881. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Shoi'i  title, 

2.  Words  importing  masculine  gender  to  include  females. 

3.  Boll  of  municipal  elector s,  how  to  he  made  up. 

4.  Act  to  he  construed  with  31  ^  32  Vict.  c.  108. 
6.  Extent  of  Act, 

6.  Commencement  of  Act. 
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An  Act  to  amend  the  Municipal  Elec- 
tions Amendment  (Scotland)  Act, 
1868.  (3rd  June  1881.) 

Whereas  in  the  Act  thirty-two  and  thirty- 
three  Victoria,  chapter  fifty-five,  it  is  provided 
thftt  in  that  Act,  and  other  Acts  of  Parliament 
therein  recited,  whenever  words  occur  which 
import  the  masculine  gender  the  same  shall 
be  held  to  include  females  for  all  purposes 
connected  with  and  having  reference  to  the 
right  to  vote  in  the  election  of  town  councillors 
in  England : 

And  whereas  it  is  expedient  that  in  this 
respect  the  municipal  franchise  in  Scotland 
shall  be  assimilated  to  that  of  England  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Municipal  Elections  Amendment  (Scotland) 
Act,  1881. 

2.  In  the  Municipal  Elections  Amendment 
(Scotkmd)  Act,  1868,  and  the  various  Acts 
therein  recited  prescribing  the  (qualifications 
of  voters  at  municipal  elections  m  Scotland, 
whenever  words  occur  which  import  the 
masculine  gender  the  same  shall  be  held  for  all 
purposes  connected  with  and  having  reference 
to  the  right  to  vote  in  the  election  of  town 
councillors,  and  also  to  nominate  candidates 
for  election  to  the  said  office,  to  include  females 
who  are  not  married  and  married  females  not 
livinff  in  family  .with  their  husbands  ;  but  such 
femflJes  shall  not  be  eligible  for  election  as 
town  councillors. 

3.  In  any  royal  or  parliamentary  burgh  in 
which  the  list  or  roU  of  persons  entitled  to  vote 
in  the  election  of  the  town  council  of  such 


borgh  is  made  up  in  the  way  and  manner 
directed  by  the  Municipal  Elections  Amend- 
ment (Scotland)  Act,  1868,  or  by  the  said  Act, 
and  any  Local  Act  or  Acts  of  Parliament,  such 
list  or  roll  shall  continue  to  be  made  up  as 
heretofore,  so  far  as  regards  the  persons 
entitled  under  these  Acts  to  vote  in  the  elec- 
tion of  the  town  council  of  such  burgh ;  but 
in  order  that  the  females  on  whom  the  muni- 
cipal franchise  is  by  this  Act  conferred  may  be 
added  to  such  list  or  roll,  without  necessitating 
the  preparation  of  an  entirely  separate  list  or 
roll  which  shall  include  all  the  persons  entitled 
to  vote  in  the  election  of  the  town  council  of 
such  burgh,  it  is  hereby  provided  that  the 
assessor  appointed  and  acting  under  the  Begis- 
tration  of  Voters  Acts  in  such  burgh  shall 
annually  prepare  a  separate  list  of  all  females 
on  whom  the  municipal  franchise  is  by  this 
Act  conferred,  and  the  same  procedure  shall 
be  followed  with  reference  to  such  separate  list 
as  is  by  the  Begistration  of  Voters  Acts 
appointed  to  be  followed  with  refi^d  to  the 
preparation,  publication,  completion,  and 
otherwise  of  the  register  of  parliamentarv 
voters  for  burghs  in  Scotland;  and  such 
separate  list,  when  completed  in  terms  of  the 
Begistration  of  Voters  Acts,  shall,  i^ong  with 
the  list  or  roll  of  persons  made  up  in  terms  of 
the  Municipal  Elections  Amendment  (Scotland) 
Act,  1868,  or  of  the  said  Act,  and  any  Local 
Act  or  Acts  of  Parliament,  form  together  the 
list  or  roll  of  jiersons  entitled  to  vote  in  the 
election  of  the  town  council  of  such  burgh. 

4.  This  Act  shall  be  construed  as  one  with 
the  said  Municipal  Elections  Amendment 
(Scotland)  Act,  1868. 

5.  This  Act  shall  apply  to  Scotland  only. 

6.  This  Act  shall  come  into  operation  on 
the  first  day  of  January  one  thousand  eight 
hundred  and  eighty-two. 


Chap.  14. 
South  Wales  Bridges  Act^  1881. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Title  and  extent  of  Act 

2.  Certain  existing  bridges  may  he  a^cejpied  by  county  authority. 

3.  Contribution  otU  of  county  rates  towards  erecting  bridges. 

4.  Extension  ofpotver  to  borrow  under  4^5  Vict,  c,  49. 

5.  Repair  of  roads  over  and  adjoining  bridges  rebuilt. 

6.  Interpretation, 
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An  Act  to  enable  County  Authorities  in 
South  Wales  to  take  over  and  con- 
tribute towards  certain  Bridges,  and 
to  remove  doubts  as  to  the  liability 
to  repair  the  Highways  over  and  ad- 
joining certain  Bridges  which  have 
been  rebuilt.  (3rd  June  1881.) 

Whereas  Part  I.  of  the  Highways  and 
Locomotives  (Amendment)  Act,  187o,  does 
not,  except  as  to  the  twenty -seventh  section 
thereof,  apply  to  any  connty  to  which  the  Act 
passed  in  a  session  of  Parliament  holden  in 
the  twenty-third  and  twenty-fourth  years  of 
the  reign  of  Her  present  Majesty,  intituled 
"  An  Act  for  the  better  management  and 
'*  control  of  the  highways  in  South  Wales," 
extends : 

And  whereas  it  is  expedient  that  powers 
similar  to  those  contained  in  sections  twenty- 
one  and  twenty-two  of  the  first-mentioned 
Act,  and  also  in  section  two  of  the  County 
Bridges  Loans  Extension  Act,  1880,  for  taking 
over  and  contributing  towards  certain  bridges 
and  for  borrowing  money  for  the  latter  pur- 
pose, should  be  conferred  upon  the  county 
authorities  in  South  Wales  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  This  Act  may  be  cited  as  the  South  Wales 
Bridges  Act,  1881,  and  shall  extend  only  to 
the  several  counties  in  South  Wales ;  that  is 
to  say,  the  counties  of  Glamorgan,  Brecknock, 
Eadnor,  Carmarthen,  Pembroke,  and  Car- 
digan. 

2.  Any  bridge  erected  before  the  passing  of 
this  Act  in  any  cotmty  without  such  super- 
intendence as  is  provided  in  section  five  of  the 
statute  of  the  forty-third  year  of  King  Greorge 
the  Third,  chapter  fifty-nine,  and  which  is 
certified  by  the  county  surveyor  or  other 
person  appointed  in  that  behalf  by  the  county 
authoritv  to  be  in  good  repair  and  condition, 
shall,  if  the  county  authority  see  fit  so  to 
order,  become  and  be  deemed  to  be  a  bridge 
which  the  inhabitants  of  the  county  shall  be 
liable  to  maintain  and  repair. 

3.  The  county  authority  may  make  such 
contribution  as  it  sees  fit  out  of  the  county 
rates  towards  the  costs  of  any  bridge  to  be 
hereafter  erected,  after  the  same  has  been 


certified,  in  accordance  with  the  provisions  of 
section  five  of  the  statute  of  the  forty-third 
year  of  King  George  the  Third,  chapter  fifty- 
nine,  as  a  proper  bridge  to  be  maintained  by 
the  inhabitants  of  the  county;  so  always  that 
such  contribution  shall  not  exceed  one  naif  of 
the  cost  of  erecting  such  bridge. 

4.  Where  the  county  authority  see  fit  to 
make  a  contribution  towards  the  cost  of  a 
bridge  erected  as  in  this  Act  mentioned,  they 
may  borrow  on  mortgage  of  the  county  rate 
all  or  any  part  of  the  amount  of  such  contribu- 
tion, in  the  same  manner  in  every  respect  as 
if  the  amount  to  be  borrowed  had  been  the 
amount  of  an  estimate  made  and  approved  in 
the  planner  mentioned  in  the  Act  passed  in  a 
session  of  Parliament  holden  in  the  fourth  and 
fifth  years  of  the  reign  of  Her  present  Majesty, 
intituled  "  An  Act  to  provide  for  repairing, 
**  improving,  and  rebuilding  county  bridges," 
and  all  the  powers,  directions,  and  provisions 
of  that  Act  shall  extend  and  apply  to  the 
monevs  borrowed  under  this  Act;  provided 
that  the  sum  required  for  or  towards  any  such 
contribution  as  aforesaid  may  be  borrowed  in 
exercise  of  the  power  hereby  conferred, 
although  the  same  shall  not  exceed  one  fourth 
of  the  amount  of  the  ordinary  annual  assess- 
ment referred  to  in  the  said  Act  of  the  fourth 
and  fifth  years  of  the  reign  of  Her  present 
Majesty. 

6.  Where  a  bridge  has  been  or  shall  be 
built  by  the  county  authority,  or,  with  their 
consent,  in  substitution  for  another  bridge 
which  the  county  authority  were  liable  to 
repair,  the  liability  to  repair  tiie  highway 
leading  to,  passing  over,  and  next  adjoining  the 
bridge  so  substituted  shall  attach  to  the  connty 
authority,  highway  authority,  person  or 
persons  who  were  liable  to  repair  the  highway 
leading  to,  passing  over,  and  next  adjoining 
the  bridge  previously  existing,  whether  the 
substituted  bridge  is  built  on  the  same  site  or 
not. 

6.  In  this  Act — 

"  County  "  means  any  county,  division,  or 

liberty  having  a  separate  court  of  quarter 

sessions  of  the  peace : 
"  County  authority "  means  the  justices  of 

a  connty  in  general  or  quarter  sessions 

assembled : 
"Highway  authority"    includes  a  county 

roads    board,   highway   board,    and  any 

other  body  of  persons  liable  to  repair  the 

highways. 
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Chap.  15. 
Consolidated  Fund  {No.  3)  Act,  1881, 


ABSTRACT  OF  THE  ENACTMENTS. 


1.  Issue  of  6,975,627Z.  otti  of  the  Oonsolidated  Fund  for  the  service  of  tko  year  ending  Zlst  March 

1882. 

2.  Power  to  the  Treaswry  to  "borrow. 

3.  Short  title. 


An  Act  to  apply  the  sum  of  Six  million 
nine  hundred  and  seventy-five  thou- 
sand six  hundred  and  twenty-seven 
pounds  out  of  the  Consolidated  Fund 

^  to  the  service  of  the  year  ending  on 
the  thirty-first  day  of  Mai*ch  one 
thousand  eight  hundred  and  eighty- 
two.  (27th  June  1881.) 

Most  Gracioofi  Sovereign, 

Wb,  Tour  Majesty's  most  datifol  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  FarUament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfnlly  granted  to  Your 
Ms^esty  in  this  session  of  Parliament,  havo 
resolved  to  grant  imto  Tour  Majesty  the  sum 
herein-after  mentioned;  and  do  therefore 
most  humbly  beseech  Your  Majesty  that  it 
may  be  enacted;  and  be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  The  Commissioners   of    Her    Majesty's 
Treasury  for  the  time  being  may  issue  out  of 


the  Consolidated  Fund  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  apply  to- 
wards making  good  the  supply  granted  to  Her 
Majesty  for  the  service  of  the  year  ending  on 
the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty-two  the  sum  of  six 
million  nine  hundred  and  seventy- five  thousand 
six  hundred  and  twenty-seven  pounds. 

2.  The  Commissioners  of  the  Treasury  may 
borrow  from  time  to  time  on  the  credit  of  the 
said  sum  any  sum  or  sums  not  exceeding  in  the 
whole  the  sum  of  six  million  nine  hundred  and 
seventy-five  thousand  six  hundred  and  twenty- 
seven  pounds,  and  shall  repay  the  moneys  so 
borrowed  with  interest  not  exceeding  five 
pounds  per  centum  per  annum  out  of  the 
growing  produce  of  the  Consolidated  ^und  at 
any  period  not  later  than  the  next  succeeding 
quarter  to  that  in  which  the  said  moneys  were 
borrowed. 

Any  sums  so  borrowed  shall  be  placed  to 
the  credit  of  the  account  of  Her  Majesty's 
Exchecjuer,  and  shall  form  part  of  the  said 
Consolidated  Fund,  and  be  available  in  any 
manner  in  which  such  fund  is  available. 

3.  This  Act  may  be  cited  as  the  Consolidated 
Fund  (No.  3)  Act,  1881. 


Chap.  16. 
Land  Tax  Commissioners  Names. 


ABSTSACT  OP  THB  ENACTMENTS. 

I.  Persons  named  in  a  schedule  signed  by  the  Glerh  of  the  Home  of  Commons  to  he  additional 
Commdssioners. 
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An  Act  to  appoint  additional   Commis- 
sioners   for   executing   the    Acts    for 
granting  a  Land  Tax  and  other  Kates 
.  and  Taxes.  (27th  June  1881.) 

WiiEKEAS  an  Act  was  passed  in  the  seventh 
and  eighth  years  of  the  reign  of  His  Majesty 
King  George  the  Fourth,  intituled  **  An  Act  to 
appoint  Commissioners  for  carrying  into 
execution  several  Acts  granting  an  aid  to 
His  Majesty  by  a  land  tax  to  be  raised  in 
Great  Britain,  and  continuing  to  His 
Majesty  certain  duties  on  personal  estates, 
offices,  and  pensions  in  England :" 
And  whereas  several  Acts  have  since  been 
passed  appointing  additional  Commissioners 
for  carrying  those  Acts  into  execution : 

And  whereas  it  is  expedient  to  appoint 
additional  persons  to  put  into  execution  the 
several  Acts  for  granting  an  aid  to  Her  Majesty 
by  a  land  tax  in  Great  Britain  and  several 
other  Acts  for  continuing  or  granting  to  Her 
Majesty  rates  and  taxes. 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 


it 


tt 


tt 
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consent  of  the  Lords  Spiritnal  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  The  several  and  respective  persons  named 
in  a  schedule  signed  by  and  deposited  with  the 
Clerk  of  the  House  of  Commons  shall  and  may 
be  and  are  hereby  empowered  and  authorised 
(being  duly  quahfied)  to  put  in  execution  the 
said  Acts,  and  all  the  clauses,  powers,  matters, 
and  things  whatsoever  therein  contained,  as 
Commissioners  in  and  for  the  several  and 
respective  counties,  shires,  and  places  in 
England  and  Wales  in  the  said  schedule 
severally  and  respectively  mentioned  and 
expressed,  as  fully  and  effectually  as  if  they 
had  been  named  with  the  other  Commissioners 
in  the  said  recited  Act  passed  in  the  seventh 
and  eighth  years  of  the  reign  of  His  Majesty 
King  George  the  Fourth ;  and  on  the  passing 
of  this  Act  the  said  schedule  shall  be  printed 
in  the  London  Gazette,  which  shall  be  sufficient 
evidence  of  such  schedule  for  all  purposes 
whatsoever. 


Chap.  17. 
Tramways  {Ireland)  Amendment  Aci^  1S81. 


ABSTRACT  OP  THE  ENACTMENTS. 

1.  Short  title. 

2.  Limitation  of  Act. 

3.  InterpretcUion  of  terms. 

4.  Alteration  of  certain  tolls  in  23  ^  24  Vict.  c.  152.,  Sch.  B. 
6.  Begulations  as  to  speed  of  locomotives  oti  tramways. 

6.  Alterations  o/24  ^  25  Vict,  c.  102.  *.  9. 

7.  Alteraiions  o/23  ^  24  Vict.  c.  152.  s.  6.  ani  34  ^  35  Vict.  e.  114.  s.  4. 

8.  Tramway  Acts  ami  this  Act  to  he  read  oa  one. 


An  Act  to  amend  the  Tramways  (Ireland) 
Acts,  18G0,  1861,  and  1871. 

(27th  June  1881.) 

Whereas  hy  the  Tramways  (Lreland)  Act, 
1860,  (herein-after  called  "  the  Act  of  I860,") 
the  Tramways  (Ireland)  Amendment  Act,  1861, 
(herein-after  called  **the  Act  of  1861,")  and 
hy  a  snhsequent  Act  passed  in  the  session 
of  Parliament  held  in  the  year  1871,  and  to 
be  read  as  one  with  the  foregoing  Acts,  and 
intituled  "An  Act  to  amend  the  Tramways 
•'  (Ireland)  Acts,  1860  and  1861,"  (herein-after 
called**  the  Act  of  1871,")  (and  which  three 
said  Acts  of  1860, 1861,  and  1871  are  together 
herein-after  referred   to    as  ''the    Tramway 


Acts,")  powers  were  conferred  whereby  persons 
desirous  of  promoting  the  construction  of  tnun- 
ways  in  Ireland  were  enabled  to  make  use, 
under  proper  control,  of  the  pubHc  roads,  post 
roads,  and  common  highways,  and  oertaiD 
lands  contiguous  thereto,  subject  to  the  pro- 
visions in  the  Tramway  Acts  contained : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  autbority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  for  all  purpotes  as 
the  Tramways  (Ireland)  Amendment  Act,  1881 
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2.  This  Act  shall  only  extend  to  Ireland. 

3.  In  this  Act — 

The  expression  *'the  Lord  Lieutenant  in 
Conncil "  means  the  Lord  Lieutenant  or  other 
chief  goTemor  or  governors  of  Ireland  for  the 
time  being,  acting  by  and  with  the  advice  of 
Her  Majesty's  Privy  Council  in  Ireland. 

4.  From  and  after  the  passing  of  this  Act, 
Schedule  B.  to  the  Act  of  1860  shall  be  read 
and  have  effect  as  if  under  the  head  of  "  goods  " 
in  class  1  in  lieu  of  the  words  *'  one  penny " 
the  words  "  three  pence "  had  been  inserted, 
and  as  if  in  paragraph  six  of  the  same  schedule 
in  relation  to  the  maximum  rate  of  charge  in 
lieu  of  the  words  "  one  penny  halfpenny  "  the 
words  *'  three  pence  "  had  been  inserted. 

5.  Subject  to  the  rules  and  regulations  con- 
tained in  section  three  of  the  Act  of  1871,  the 
Lord  Lieutenant  in  Council,  the  grand  juiy 
of  any  county,  or  other  authority  empowered 
under  the  Tramway  Acts  to  grant  permission 
to  construct  a  tramway  or  tramways,  may 
permit  the  owners  of  any  such  tramway  or 
tramways,  or  their  servants  duly  authorised  in 
that  behalf,  to  drive  any  locomotive  worked  by 
steam  along  any  such  tramway  at  a  speed  not 
greater  than  ten  miles  an  hour,  or  through  any 
town  or  village  at  a  speed  not  greater  than  six 
miles  an  hour,  and  where  such  permission  has 
been  obtained  the  provisions  in  section  four  of 
the  Act  of  1871  shall  be  deemed  not  to  apply. 


6.  From  and  after  the  passing  of  this  Act  in 
any  case  in  which  a  petition  of  appeal  is 
presented  to  the  Lord  Lieutenant  in  Council 
against  any  undertaking  which  shall  have  been 
approved  by  the  grand  jury  and  the  said  appeal 
is  not  proceeded  with  it  shall  be  considered  as 
having  entirely  failed,  and  it  shall  not  be 
necessary  for  the  promoters  to  get  the  said 
order  confirmed  by  Act  of  Parliament  as 
required  by  the  nintin  section  of  the  Tramways 
(Ireland)  Amendment  Act  of  1861. 

7.  Where  any  tramway  is  proposed  to  be  laid 
alongside  any  public  road  it  shall  not  be 
necessary  to  construct  as  required  by  the  sixth 
Hection  of  the  Tramways  (Ireland)  Act,  1860, 
and  of  the  Tramways  (Ireland)  Amendment 
Act  of  1871  the  same  on  a  level  with  the  said 
public  road,  provided  that  a  clear  roadway  of 
eighteen  feet  is  left  between  the  said  tramway 
and  the  opposite  footpath,  or  roadside  boundaiy 
in  case  there  is  no  footpath,  and  that,  in  case 
any  footpath  be  interfered  with,  the  promoters 
make  another  footpath  in  place  of  that  inter- 
fered with ;  provided  also,  that  no  such  devia- 
tion from  the  ordinary  level  of  the  road  shall 
be  permitted  unless  authorised  by  the  Lord 
Lieutenant  in  Council  and  by  the  grand  jury 
of  the  county  or  other  authority  empowered 
under  the  Tramway  Acts  to  grant  permission 
for  the  construction  of  such  tramway. 

8.  The  Tramways  Acts  (as  amended  by  this 
Act)  and  this  Act  shall  be  read  together  and 
construed  as  one  Act. 


Chap.  18. 
Petly  Sessions  Clerks  {Ireland)  Aci,  1881. 


ABSTRACT  OF  THS  SKACTMEMTS. 

1.  Salaries  of  derks  of  petty  sessions  in  Ireland  not  to  depend  on  amount  of  fines  or  petty  sessions 

stamps, 

2.  Provisums  for  seowring  Petty  Sessions  Clerks  Fund  from  variation. 

3.  Sureties  for  petty  sessions  elerhs, 

4.  Defimtion  euvuse. 

5.  Superannuation. 

6.  Short  tiOe. 


An  Act  to  amend  the  law  with  respect 
to  the  payment  of  Clerks  of  Petty 
Sessions  in  Ireland.    (27th  June  1881.) 

Whsseas  it  is  inexpedient  that  the  salary  of 
petty  sessions  clerks  should  bo  varied  accord- 

Vol,  LX.— Law  Jour.  Stat. 


ing  to  the  amount  of  fines  levied  by  the  courts 
of  which  they  are  officers  and  the  stamps  upon 
proceedings  m  such  court : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Migesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and   Commons,  in    this  present  Parliament 
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assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  The  salaries  and  emolmnents  of  the  petty 
sessions  clerks  in  Ireland  shall  not  after  the 
passing  of  this  Act  be  raised  or  lowered  on 
account  of  the  amount  of  fines  levied  in  the 
court  of  which  they  are  clerks,  or  on  account 
of  the  amount  of  pett^  sessions  stamps  used 
therein,  but  may  be  raised  on  account  of  the 
len^h  of  service,  or  for  merit,  or  for  new 
duties  attached  to  the  office,  and  shall  not  be 
liable  to  be  reduced  below  the  amount  of  the 
salary  and  emoluments  at  which  the  same  were 
fixed  at  the  time  of  his  appointment,  or  any 
time  during  his  tenure  of  office:  Provided 
always,  that  it  shall  be  lawful  to  reduce  the 
salaiy  for  the  office  of  clerk  of  any  petty 
sessions  court  when  the  office  is  vacant. 

2.  To  secure  the  Petty  Sessions  Clerks  Fund 
on  which  the  salaries  and  retiring  allowanoes 
are  charged  from  variation,  it  shall  be  lawful 
for  the  registrar  of  petty  sessions  clerks  to 
deduct  from  any  sum  or  sums  payable  by  him 
to  local  authorities  in  Ireland  such  sum  or 
sums  as  the  Lord  Lieutenant  or  Lords  Justices 
or  other  Chief  Grovemor  or  Chief  Governors  of 
Ireland  shall  for  any  calendar  year  by  any 
order  or  orders  determine,  and  to  add  the 
amount  of  such  deduction  to  the  Petty  Sessions 
Clerks  Fund. 


3.  It  shall  not  be  necessary  for  a  pettv 
sessions  clerk  to  enter  into  a  new  bond  with 
sureties  on  each  occasion  of  increase  in  his 
salary,  nor,  except  when  by  reason  of  the 
death  or  insolvency  of  his  sureties  or  for  other 
sufficient  reason  the  Lord  Lieutenant  may 
consider  such  to  be  necessary,  shall  a  new  bond 
be  recjuired,  but  the  original  bond  as  against 
the  original  sureties  shaU  remain  of  Ml  force 
and  effect  notwithstanding  such  increase  of 
salary. 

4.  "  Local  authorities  "  shall  mean  the  trea- 
surers of  counties  and  treasurers  of  boroughs 
to  whom  the  surplus  moneys  arising  from  the 
sale  of  licences  are  payable  under  the  Dogs 
Regulation  (Ireland)  Act,  1865,  and  any  Act 
amending  the  same. 

"Petty  sessions  clerks"  shall  include  the 
registrar  of  petty  sessions  clerks  and  his 
clerks. 

5.  The  superannuation  or  retiring  allowance 
of  petty  sessions  clerks  retiring  from  office 
through  age  or  infirmity  shall  be  estimated 
upon  the  salary  of  the  office  at  the  time  of  re- 
tiring, and  shall  be  chargeable  on  the  petty 
sessions  clerks  fund. 

6.  This  Act  may  be  cited  as  the  Petty  Ses- 
sions Clerks  (Ireland)  Act,  1881. 


Chap.  19. 
Newspapers. 

ABSmACT  OF  THE  SVACTMENTS. 

1.  For  purposes  of  Act  Chmnel  Islands  and  Isle  of  Man  pari  of  United  Kingdom. 

2.  Repeal  of  part  of  sect.  6  o/  33  ^  34  Viet.  c.  79. 


An  Act  for  further  regulating  the  Trans- 
mission of  Newspapers, 

(18th  July  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  autnority  of  the  same, 
as  follows: 

1.  For  the  purposes  of  this  Act  the  Channel 


Islands  and  the  Isle  of  I^Qid  shall  be  deemed 
parts  of  &e  United  Kingdom. 

2.  From  and  after  the  thirties  day  of 
September  one  thousand  eight  hundred  and 
einity-one,  so  much  of  section  six  of  Uie  Post 
Office  Act,  1870,  as  requires  that  a  publication, 
in  order  to  be  a  newsjp^per  for  the  purpoees  of 
liiat  Act,  shall  be  pnnted  on  a  sheet  or  sheets 
unstitched,  shall  be  repealed,  but  such  repeal 
shall  not  extend  to  a  supplement  to  a  news- 
paper. 
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Chap.  20. 
Post  Office  {Land)  Act,  1881. 


AB8IBACT  OP  THE  BMACIMSNTS. 

Frdvrmna/ry. 

1.  Shcyrtmes. 

2.  Commencement  of  Act. 

Acquisition  of  Lamd, 

3.  Power  of  Fosimaeber-OeneraL  for  pv/rchoLSB  of  land. 

4.  Power  to  sell,  exchcmge,  or  lease  land  pwchased. 

Execution  of  Insfyrvmenis. 

5.  EaempHon  of  Postmasier-Oeneral  from  stamp  duty. 

6.  Power  of  d^outy  of  Postm^aster-Oeneral  to  gwe  notice,  or  make  daim,  distress,  ^e, 

7.  EtoeeuHon  of  instrument  under  seal  of  Postmaster- Oenerdl. 

Supplemental. 

AppUcalion  to  BcotUmd  and  IreUmd. 

9.  Applifolion  to  Scotland, 
10.  AjoplicaM>on  to  IreUmd. 
Schedule. 


8.  Defimtions, 


An  Act  to  amend  the  Law  with  respect 
to  the  Acquisition  of  Land  and  the 
Execution  of  Instruments  for  the  pur- 
poses of  the  Post  Office. 

(18th  July  1881.) 

B£  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Gommona,  in  this  present  Parliament 
assembled,  and  by  the  autnority  of  the  same, 
u  follows: 

Pretiminary, 

1.  This  Act  may  be  cited  as  the  Post  Office 
(Land)  Act,  1881. 

The  Acts  set  forth  in  the  Schedule  to  this 
Act  are  in  this  Act  referred  to  and  may  be 
cited  by  the  short  title  in  the  third  column  of 
that  schedule  mentioned,  and  the  said  Acts, 
together  with  this  Act,  may  be  cited  together 
&8  the  Post  Office  (Management)  Acts,  1837  to 
1881. 

This  Act  shall  be  deemed  to  be  a  Post  Office 
Act  within  the  meaning  of  the  Post  Office 
(Offences)  Act,  1837. 

2.  This  Act  shall  come  into  operation  on  the 
first  day  of  September  one  thousand  eight 
hnndred  and  eighty-one  (which  day  is  in  this 
Act  referred  to  as  the  commencement  of  this 
Act). 


Acquisition  of  Land. 

3.  Whereas  by  the  Post  Office  Duties  Act, 
1840,  the  Postmaster- G-eneral  is  oonstitnted  a 
body  corporate  for  the  purpose  of  holding  and 
taking  conveyances  and  leases  of  lands  for  the 
service  of  the  Post  Office,  and  it  is  expedient 
to  give  further  powers  for  the  acquisition  of 
snch  lands:  Be  it  therefore  enacted  as  fol- 
lows: 

(1.)  The  Postmaster-General,  with  the  con- 
sent of  the  Treasuiy,  may  purchase  land  for 
the  purpose  of  the  Post  Office,  and  shall  take 
and  hold  such  land  on  behalf  of  Her  Majesty 
for  the  service  of  the  Post  Office ;  and  for  the 
purposes  of  this  Act  the  expression  "land" 
shall  include  any  right  or  easement  in,  over, 
or  in  respect  of  land. 

(2.)  With  respect  to  any  such  purchase  of 
land  the  following  provisions  shall  have 
effect;  (that  is  to  say,) 

(a.)  The  Lands  Glauses  Consolidation  Act, 
1845,  and  the  Acts  amending  the 
same  shall  be  incorporated  with  this 
Act,  except  the  provisions  relating  to 
access  to  the  special  Act,  and  in  con- 
struing those  Acts  for  the  purposes  of 
this  section  "the  special  Act"  shall 
be  construed  to  mean  this  Act,  and 
"  the  promoters  of  the  undertaking" 
shall  be  construed  to  mean  the  Fost- 
master-Greneral,  and  "land"  shall  be 
construed  to  have  the  same  meaning 
as  is  given  to  it  by  this  Act. 

c  2 
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(b.)  The  bond  required  by  section  eighty- 
five  of  the  Land  Claosea  Consolidation 
Act,  1845,  shall  be  under  the  seal  of 
the  Fostmaster-Q-eneral,  and  shall  be 
sufficient  without  sureties, 
(c.)  The  provisions  of  the  said  incorporated 
Acts  with  respect  to  the  purchase  of 
land  compulsorilj  shall  not  be  put  in 
force  until  the  sanction  of  Parliament 
has  been  obtained  in  manner  in  this 
Act  mentioned. 
{d.)  Three  months  at  the  least  before  an 
application  is  made  to  Parliament  for 
sanction  to  the  compulsory  purchase 
of  land   under  this  Act,  the  Post- 
master-General with  the  consent  of 
the  Treasury  shall  serve,  in  manner 
provided   by  the    said    incorporated 
Acts,    a   notice  on  every  owner  or 
reputed    owner,    lessee    or   reputed 
lessee,  and  occupier  of  any  land  in- 
tended to  be  so  purchased,  describing 
the  land  intended  to  be  taken,  and  in 
general  terms  the  purposes  to  whidi 
it  is  to  be  applied,  and  stating  the 
intention  of  the  Treasury  to  obtain 
the    sanction  of   Parliament  to  the 
purchase  thereof,  and  inauiring  whe- 
ther the  person  so  servea  assents  or 
dissents  to  the  taking  of  his  land, 
and  requesting  him  to  forward  to  Uie 
Treasury  any  objections  he  may  have 
to  his  land  being  taken. 
{e.)  The  Treasury  shall,  at  some  time  after 
the  service  of  such  notice,  make  a 
local  inquiry  by  a  competent  officer 
into    the    objections    made    by  any 
persons  whose  land  is  required  to  be 
taken,  and  by  other  |>ersons,  if  any, 
interested  in  the  subject  matter  of 
such  inquiry. 
(/.)  The  Treasury,  if  satisfied  after  such 
inquiry  has  been  made  that  the  land 
ought  to  be  taken,  ma]^  submit  a  Bill 
to  Parliament  containing  provisions 
authorising  the  Postmaster-General  to 
take  such  land,  and  such  Bill  shall  in 
all  respects  be  deemed  to  be  a  Public 
Bill,  and,  if  passed  into  an  Act,  to 
have  conveyed  the  sanction  of  Parlia- 
ment to  the  purchase  oompulsorily  of 
the  land  therein  mentioned  or    re- 
ferred to,   and  the  period  for  such 
compulsory  purchase  shall  be  three 
years  idfter  the  passing  of  such  Act  : 
Provided  that  if  whue  such  Bill  is 
pending  in  either  House  of  Parlia- 
ment a  petition  is  presented  against 
anything  comprisea  therein,  the  Bill 
may  be  referred  to  a  Select  Com- 
mittee, and  the  petitioner  shall  be 


allowed  to  appear  and  oppose  as  in  the 

case  of  Private  Bills. 
(3.)  The  Chancellor  and  Council  for  the 
time  being  of  the  Duchy  of  Lancaster  may,  if 
they  think  fit,  from  time  to  time  contract  and 
agree  with  the  Postmaster-General  for  the  sale 
of,  and  may  absolutely  make  sale  and  dispose 
of,  for  such  sum  or  sums  of  money  as  to  the 
said  Chancellor  and  Council  appear  sufficient 
consideration  for  the  same,  any  land  belonging 
to  Her  Majesty,  Ker  heirs  or  successors,  in 
right  of  the  said  Duchy,  which,  for  the  purpose 
of  the  Post  Office,  the  Postmaster-General 
may  from  time  to  time  deem  it  expedient  to 
purchase  with  the  consent  of  the  Treasury, 
and  such  land  may  be  granted  and  assured  to 
the  Postmaster-General,  and  the  said  moneys 
shall  be  paid  and  dealt  with  as  if  the  said 
land  had  oeen  sold  under  the  authority  of  the 
Duchy  of  Lancaster  Lands  Act,  1855. 

4.  All  the  provisions  of  the  Post  Office 
Lands  Act,  1863,  with  respect  to  the  sale, 
exchange,  leasing,  or  surrender  of  any  lands 
vested  m  the  Postmaster-General  shall  apply 
to  any  land  purchased  by  the  Postmaster- 
General  under  the  powers  of  this  Act. 

EmmUion  of  InHrumewU* 

5.  Every  deed,  instrument,  receipt,  or  docu- 
ment made  or  executed  for  the  purpose  of  the 
Post  Office  by,  to,  or  with  Her  Majesty  or  any 
officer  of  the  Post  Office,  shall  be  exempt  from 
any  stamp  duty  imposed  by  any  Act^  past  or 
future,  except  where  such  auty  is  decliured  by 
the  deed,  instrument,  receipt,  or  document,  or 
by  some  memorandum  endorsed  tiiereon,  to  be 
payable  by  some  person  other  thMi  the  Post- 
master-General, and  except  so  &r  as  any 
future  Act  specifically  charees  the  same. 

Section  twenty-two  of  the  Telegraph  Act, 
1869,  except  so  far  as  it  amends  section  five  of 
the  Telegra]>h  Act,  1868,  is  hereby  repealed, 
without  prejudice  nevertheless  to  anyti^ing 
already  done  in  pursuance  of  the  said  sectiou. 

6.  Any    person   having  authori^  in    that 
behalf,  either  general  or  special,  under  the  seal 
of  tiie  Postmaster-General,  may,  on  behalf  of 
the  Postmaster-General,  give  any  notice  and 
make  any  claim,  demand,  entry,  or  distress 
which  the  Postmaster-General  in  his  corporate 
capacity  or  otherwise  might  give  or  make,  and 
every  such  notice,  claim,  demand,  entry,  and 
distress  shall  be  deemed  to  have  been  given 
and  made  by  the  Postmaster-General  on  behalf 
of  Her  Majesty. 

7.  An  instrument  under  the  seal  of  the 
Postmaster-General  may  be  signed  by  any  of 
the  secretaries  to  the  Post  Office,  and  shall  be 
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as  Tftlid  as  if  the  same  were  signed  by  the 
Postmaster-General . 

An  J  instrument  porporting  to  be  under  the 
seal  of  the  Postmaster-General,  and  to  be 
ngned  by  the  Postmaster-General  or  one  of 
the  secretaries  to  the  Post  Office,  shall,  until 
the  contrary  is  proved,  be  deemed  to  have 
been  bo  sealed  ana  signed  without  proof  of  the 
official  character  of  the  person  appearing  to 
have  signed  the  same. 

Su^Umentdl, 

8.  In  this  Act,  unless  the  context  otherwise 
reqoires, — 

The  expression  "  the  Treasury "  means  the 
Commissioners  of  Her  Majesty's  Treasury. 

The  expression  "  the  purpose  of  the  Post 
Office  "  means  any  purpose  of  any  of  the 
Post  Office  Acts  or  of  any  Acts  for  the 
time  being  in  force  relating  to  Post  Office 
money  orders.  Post  Office  telegraphs,  or 
Post  Office  saving  banks,  ana  includes 
any  purpose  relating  to  or  in  connexion 
with  the  execution  of  the  duties  for  the 
time  being  undertaken  by  the  Postmaster- 
General  or  any  of  his  officers. 


Other  expressions  shall  have  the  same 
meaning  as  in  the  Post  Office  (Offences) 
Act,  1837. 

ApplieOfHon  to  ScoHUmd  and  Ireland, 

9.  In  the  application  of  this  Act  to  Scotland 
the  expression  *' Lands  Clauses  Consolidation 
Act,  1845,"  shall  mean  the  Lands  Clauses 
Consolidation  (Scotland)  Acfc,  1845,  and  the 
reference  to  the  bond  required  by  section 
eighty-five  of  the  Lands  Clauses  Consolidation 
Act,  1845,  shall  be  deemed  to  refer  to  the 
bond  required  by  section  eighty-four  of  the 
Lands  Clauses  Consolidation  (Scotland)  Act, 
1845. 

10.  In  the  application  of  this  Act  to  Ireland 
the  expression  "  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Acts  amending  the  same," 
shall  mean  the  Lands  Clauses  Consolidation 
Act,  1845,  as  amended  by  the  Lands  Clauses 
Consolidation  Acts  Amendment  Act,  1860,  the 
Railways  Act  (Ireland),  1851,  the  Railways 
Act  (Ireland),  1860,  the  Railways  Act  (Ireland), 
1864,  and  the  Railway  Traverse  Act. 


■oo:*;c 


ScKisnniiE. 

Session  and  Chapter 

• 

Title. 

Short  Title. 

7WiU.4.&  IVictc. 

33. 

An  Act  for  the  management  of 
the  Post  Office. 

The  Post  Office  (Management) 
Act,  1837. 

7  WiU.  4.  A  1  Vict.  c. 

36. 

An    Act   for   consolidating  the 
laws      relative     to     ofi'ences 
against  the  Post  Office  of  the 
united  Kingdom,  and  for  regu- 
lating the  judicial  administra- 
tion of  the  Post  Office  laws, 
and    fbr    explaining    certain 
terms    and    expressions    em- 
ployed in  those  laws. 

The  Post  Office  (Offences)  Act, 
1837. 

12  &  13  Vict.  c.  Q^. 

m 

An    Act   for  enabling  colonial 
legislatures  to  estabhsh  inland 
posts. 

The  Colonial  Inland  Post  Office 
Act,  1849. 

26  A  27  Vict.  c.  43. 

* 

An  Act  to  enable  Her  Majesty's 
Postmaster-General  to  sell  and 
otherwise  dispose  of  land. 

The  Post  Office  Lands  Act, 
1863. 
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Chap.  21. 
Married  Women's  Property  (Scotland)  Aet^  1881. 


AB8TBACT  OP  THE  ENACTMENTS. 

1.  Wife  ma/tried  after  date  of  Act  to  have  separate  estate  in  moveables,    Iiteome,    LialnUty  to 

a/rrestment.    Banhruptoy.     Contrdcts  of  marriage. 

2.  Bents  of  heritable  property  to  he  separate  estate  vn  wife. 

3.  How  far  Act  to  apply  to  ma/rriages  contracted  before  its  passing. 

4.  In  case  of  marrriages  contracted  before  Act  parties  may  come  tmder  its  provisions  by  deed. 

5.  Hushanis  consent  dispensed  with  in  certain  cases. 

6.  Bight  given  to  husband  in  wif^s  moveable  succession. 

7.  Children  of  womsn  crying  domiciled  vn  Scotlamd  to  ha/oe  right  of  legitim,  §rc. 

8.  Exempting  contracts  ana  certain  legal  rights  from  operation  of  Act. 

9.  Short  tiUe. 

Schedule. 


An  Act  for  the  Amendment  of  the  Law 
regarding  Property  of  Married  Women 
in  Scotland.  (18th  July  1881.) 

Whebeas  an  Act  was  passed  in  the  fortieth 
year  of  the  reign  of  Her  present  Migesty, 
entitled  the  Married  Women's  Property  (Scot- 
land) Act,  and  it  is  jnst  and  expedient  to  pro- 
tect, to  the  further  extent  herein-after  pro- 
vided for,  the  property  of  married  women  in 
Scotland : 

Be  it  enacted  hy  the  Qneen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  (1.)  Where  a  marriage  is  contracted  after 
the  passing  of  this  Act,  and  the  husband  shall, 
at  the  time  of  tibe  marriage,  have  his  domicile 
in  Scotland,  the  whole  moveable  or  personal 
estate  of  the  wife,  whether  acquired  before  or 
during  the  marriage,  shall,  by  operation  of 
law,  be  vested  in  the  wife  as  her  separate 
estate,  and  shall  not  be  subject  to  the  jus 
mariti. 

(2.)  Any  income  of  such  estate  shall  be  pay- 
able to  the  wife  on  her  individual  receipt  or  to 
her  order,  and  to  this  extent  the  husband's 
right  of  administration  shall  be  excluded ;  but 
the  wife  shall  not  be  entitled  to  assi^  the 
prospective  income  thereof,  or,  unless  with  the 
husband's  consent,  to  dispose  of  such  estate. 

(3.)  Except  as  herein-afber  provided,  the 
wife's  moveable  estate  shall  not  be  subject  to 
arrestment,  or  other  diligeoice  of  the  law,  for 
the  husband's  debts,  provided  that  the  said 
estate  (except  such  corporeal  moveables  as  are 
usually  possessed  without  a  written  or  docu- 
mentary title)  is  invested,  nlaced,  or  secured 
in  the  name  of  the  wife  nerself,  or  in  such 


terms  as  shall  clearly  distinffuish  the  same 
from  the  estate  of  the  husband. 

(4.)  Any  money,  or  other  estate  of  the  wife, 
lent  or  entrusted  to  the  husband,  or  inunixed 
with  his  funds,  shall  be  treated  as  assets  of  tho 
husband's  estate  in  bankruptcy,  under  reserva- 
tion of  the  wife's  claim  to  a  dividend  as  a 
creditor  for  the  value  of  such  money  or  other 
estate  after  but  not  before  the  claims  of  tho 
other  creditors  of  the  husband  for  valuable 
consideration  in  money  or  money's  worth  have 
been  satisfied. 

(5.)  Nothing  herein  contained  shall  exclude 
or  abridge  the  power  of  settlement  by  ante- 
nuptial contract  of  marrii^e. 

2.  Where  a  marriage  is  contracted  after  the 
passing  of  this  Act  the  rents  and  produce  of 
heritable  property  in  Scotland  belonging  to 
the  wife  shall  no  longer  be  subject  to  the  jus 
mariti  and  right  of  adminislration  of  the 
husband. 

3.  In  the  case  of  marriages  which  have  taken 
place  before  the  passing  of  this  Act : 

(1.)  The  provisions  of  this  Act  shall  not 
apply  where  the  husband  shall  have,  before 
the  passing  thereof,  by  irrevocable  deed 
or  deeds,  made  a  reasonable  provision  for 
his  wife  in  the  event  of  her  surviving 
him: 

(2.)  In  other  cases  the  provisions  of  this  Act 
shall  not  apply  except  that  the  jus  mariti 
and  right  of  admimstration  shall  be  ex- 
cluded to  the  extent  respectively  prescribed 
by  the  preceding  sections  from  all  estate, 
moveable  or  heritable,  and  income 
thereof,  to  which  the  wife  may  acquire 
right  after  the  passing  of  the  Act. 

4.  It  shall  be  competent  to  all  persons 
married  before    the  passing  of  this  Act  to 
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declare  bj  mutual  deed  that  the  wife's  whole 
estate,  inclnding  sach  as  may  have  previonsly 
come  to  the  hnsband  in  right  of  his  wife,  shall 
be  regulated  by  this  Act,  and  npon  snoh  deed 
beinff  registered  in  the  register  of  deeds  at 
£dim)xirgh  or  in  the  Sheriff  Court  register  of 
the  county  or  counties  in  which  the  parties 
reside,  and  bein^  advertised  in  terms  of  the 
schedule  in  the  Edinburgh  Grazette  and  three 
times  in  two  local  newspapers  circulating  in 
snoh  county  or  counties,  the  said  estate  shall 
be  vested  in  her  as  herein-before  provided,  and 
sabject  to  the  provisions  of  this  Act ;  provided 
that  the  said  estate  (except  such  corporeal 
moveables  as  are  usually  possessed  without  a 
written  or  documentary  title)  is  invested, 
placed,  or  secured,  in  the  name  of  the  wife 
lierself,  or  in  such  terms  as  shall  dearly 
distinguish  the  same  fVom  the  estate  of  the 
hnsband;  but  no  such  deed  shall  be  of  any 
effect  as  against  any  debt  or  obligation  con- 
tracted by  the  husband  prior  to  the  date  of  the 
deed  being  so  advertised  and  registered. 

5.  Where  a  wife  is  deserted  by  her  husband, 
or  is  living  apart  from  him  with  his  consent,  a 
judge  of  the  Court  of  Session  er  Sheriff  Court, 
on  petition  addressed  to  the  court,  may  dis- 
pense with  the  husband's  consent  to  any  deed 
relating  to  her  estate. 


Scotland  shall  take  by  operation  of  law  the 
same  share  and  interest  in  her  moveable  estate 
which  is  taken  by  a  widow  in  her  deceased 
husband's  moveable  estate,  according  to  the 
law  and  practice  of  Scotland,  and  subject 
always  to  the  same  rules  of  law  in  relation  to 
the  nature  and  amount  of  such  share  and 
interest,  and  the  exclusion,  discharge,  or 
satisfaction  thereof,  as  the  case  may  be. 

7.  After  the  passing  of  this  Act  the  children 
of  any  woman  who  may  die  domiciled  in 
Scotland  shall  have  the  same  right  of  legitim 
in  regard  to  her  moveable  estate  which  they 
have  according  to  the  law  and  practice  of 
Scotland  in  regard  to  the  moveable  estate  of 
their  deceased  father,  subject  always  to  the 
same  rules  of  law  in  relation  to  the  character 
and  extent  of  the  said  right,  and  to  the  ex- 
clusion, discharge,  or  satisfaction  thereof,  as 
the  case  may  be. 

8.  This  Act  shall  not  affect  any  contracts 
made  or  to  be  made  between  married  persons 
before  or  during  marriage,  or  the  law  relating 
to  such  contracts,  or  the  law  relating  to  dona- 
tions between  married  persons,  or  to  a  wife's 
non-liability  to  diligence  against  her  person, 
or  any  of  the  rights  of  married  women  imder 
the  recited  Act. 


6.  After  the  passing  of  this  Act  the  husband         9.  This  Act  may  be  cited  as  the  Married 
of  any   woman    who   may  die  domiciled  in      Women's  Property  (Scotland)  Act,  1881. 


SCHSDTTLE. 


FoBU  or  Notice  fbescbibs)  bt  Section  4. 

Notice  is  hereby  given  that  on  the  day  of 

[(2e»i^n<Ut<m]  and  BJF.  his  wife  has  been  registered  in  the  Begister  of 
of  the  Married  Women's  Property  (Scotland)  Act,  1881. 


adeedby-4.B.of  (7. 
in  terms 


Chap.  22. 
Bankruptcy  and  Cessio  {Scotland)  Aci^  1881. 


ABSTRACT  OV  THE  EKACTMElTrS. 


1.  Short  tiOe, 

2.  Extent  of  Act, 

3.  Oommenoemmt  of  Ad, 

4.  IniierpretaJtion  of  terms. 

5.  Diecharge  of  dSbicr  in  Geeeio. 

6.  BeetrieHon  on  right  to  discharge  in  hankruptog. 

7.  Bestriction  on  right  to  discharge  in  Oessio, 
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8.  Discharge  of  trustee  m  Oesaio. 

9.  Provisions  for  failvnre  of  d^tor  to  appear. 

10.  Sheriffs  ma/y  issue  wa/rrarUs  in  proceedings  wnder  19  ^  20  Vid,  c.  79.  ««.  88,  90,  and  91. 

11.  If  estate  large,  8fc.  sheriff  may  dismiss  Cessio. 

12.  Shortening  vnducice  in  Cessio  proceedings. 

13.  Effect  of  s.  12.  of  43  4- 44  Vict  c.  34. 

14.  Construciion  of  Act, 


An  Act  to  amend  the  Bankruptcy  Acts 
and  Cessio  Acts  with  respect  to  the 
discharge  of  Bankrupt  Debtors  in 
Scotland^  and  in  certain  other  respects. 

(18th  July  1881.) 

Be  it  enacted  by  the  Qaeen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  anthority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Bankruptcy  and  Cessio  (Scotland)  Act, 
1881. 

2.  This  Act  shall  extend  to  Scotland  only. 

3.  This  Act  shall  commence  to  have  effect 
on  the  jBrst  d&j  of  January  one  thousand  eiffht 
hundred  and  eighty-two,  which  date  is  herem- 
after  referred  to  as  the  commencement  of  this 
Act. 

4.  The  expression  "  the  Bankruptcy  Acts  ** 
means  the  Bankruptcy  (Scotland)  Act,  1856, 
and  any  Act  amending  the  same. 

The  expression  '*  the  Cessio  Acts "  shall 
include  the  Act  passed  in  the  session  of  the 
sixth  and  seventh  years  of  the  reign  of  His 
Majesty  King  William  the  Fourth,  chapter 
fifty-six,  the  Sheriff  Court  (Scotland)  Act,  1876, 
section  twenty-six,  the  Debtors  (Scotland)  Act, 
1880,  this  Act,  and  any  Act  amending  the 
same. 

The  expression  "decree  Cessio  bonorum'* 
shall  include  a  decree  decerning  a  debtor  to 
execute  a  disposition  omnium  bonorum  in 
terms  of  the  Debtors  (Scotland)  Act,  1880. 

The  word  "  sheriff"  in  this  Act  and  in  the 
Debtors  (Scotland)  Act,  1880,  includes  sheriff 
substitute. 

5.  A  debtor  with  respect  to  whom  decree  of 
Cessio  bonorum  has  been  pronounced  shall  be 
entitled  on  the  expiration  of  six  months  from 
the  date  of  such  decree  to  apply  to  the  sheriff 
to  be  finally  discharged  of  all  debts  contracted 
by  him  before  the  date  of  such  decree ;  and  the 
provisions  of  the  one  hundred  and  forty-sixth 
section  of  the  Bankruptcy  (Scotland)  Act,  1856, 


with  regard  to  the  conditions  on  which  a 
bankrupt  shall  be  entitled  to  obtain  his 
discharge  on  the  expiration  of  six  months, 
twelve  months,  eighteen  months,  and  two 
years  respectively  fromtiie  date  of  sequestration 
shall,  subject  to  the  qualifications  herein-after 
contained,  apply  to  debtors  with  respect  to  whom 
decree  of  cessio  bonorum  has  been  pronounced : 
Provided,  that  in  applying  the  provisions  of 
the  said  section,  the  date  of  the  decree  of 
cessio  bonorum  shall  be  substituted  for  the 
date  of  awarding  sequestration ;  and  that  it 
shall  not  be  necessary  to  convene  a  meeting  of 
creditors  with  reference  to  such  discharge,l)at 
the  consents  required  shall  be  given  in  writing 
and  produced  to  the  sheriff  in  such  application 
for  discharge. 

A  deliverance  by  the  sheriff  granting,  post- 
poning, or  refttsmg  a  discharge  under  this 
section  shall  be  final  and  not  subject  to 
review. 

6.  Notwithstanding  anything  contained  in 
the  Bankruptcy  Acts,  the  following  provisions 
shall  have  effect  with  respect  to  bankrupts  un- 
discharged at  the  commencement  of  this  Act, 
and  to  bankrupts  whose  estates  may  be  there- 
after  sequestrated ;  that  is  to  say, 
(1.)  A    bankrupt  shall  not    at   any   time 
be  entitled  to  be  discharged  of  his 
debts,  unless  it  is  proved  to  the  Lord 
Ordinary  or  the  sheriff,  as  the  case 
may  be,  that  one  of  the  following 
conditions  has  been  fulfilled : 
(a.)  That  a  dividend  or  composition 
of  not  less  than  five  shillings 
in  the  pound  has  been  pud 
out  of  tne  estate  of  the  bank- 
rupt, or  that  security  for  pay- 
ment thereof  has  been  found 
to   the    satisfaction    of  the 
creditors;  or 
(&.)  That  the  failure  to    pay  five 
shillings  in   the  pound,  as 
aforesaid,  has  in  the  opinion 
of  the  Lord  Ordinary  or  the 
sheriff,  as  the  case  maybe, 
arisen  from  circumstances  for 
which  the  bankrupt  cannot 
justly  be  held  responsible : 
(2.)  In  order  to  determine  whether  either 
of  the  foresaid   conditions  has  been 
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fulfilled,  the  Lord  Ordinary  or  the 
sheriff,  as  the  case  may  be,  shall  have 
power  to  require  the  bankrupt  to 
submit  snoh  eyidence  as  he  may  think 
necessary,  in  addition  to  the  declara- 
tions or  oaths,  as  the  case  may  be, 
made  by  the  bankrupt  under  sections 
one  hundred  and  forty  and  one 
hundred  and  forty-seven  of  the 
Bankruptcy  (Scotland)  Act,  1856,  and 
the  report  made  by  the  trustee  under 
section  one  hundred  and  forty-six  of 
the  said  Act  and  to  allow  any  object- 
ing creditor  or  creditors  such  proof  as 
he  may  think  right : 

(3.)  Any  deliverance  of  the  Lord  Ordinary 
or  sheriff,  as  the  case  may  be,  under 
this  section  shall  be  subject  to  appeal 
in  the  manner  provided  in  sections 
one  hundred  and  seventy-one  and  one 
hundred  and  seventy  of  the  Bank- 
ruptcy (Scotland)  Act,  1856:  Pro- 
viaed  always,  that  the  judgment  of 
the  Inner  House  of  the  Uourt  of  Ses- 
sion on  any  such  appeal  shall  be  final 
and  not  subject  to  review : 

(4.)  In  the  event  of  a  dischar^^e  being  re- 
fused under  the  provisions  of  this 
section  the  bankrupt  shall  at  any 
time,  if  his  estate  shall  yield  or  he 
shall  pay  to  his  creditors  such  addi- 
tional sum  as  will,  with  tbe  dividend 
or  composition  previously  paid  out  of 
his  estate  during  the  sequestration, 
make  up  five  shillings  in  the  pound, 
be  entitled  to  apply  for  and  obtain  his 
discharge  in  the  same  manner  as  if  a 
dividend  of  five  shillings  in  the  pound 
had  originally  been  paid  out  of  his 
estate. 

7.  Notwithstanding  anything  contained  in 
iho  Gessio  Acts,  the  following  provisions  shall 
have  effect  in  the  case  of  debtors  with  respect 
to  whom  decree  of  Gessio  bonorum  has  been 
pronounced ;  that  is  to  say, 
(1.)  A  debtor  shall  not  be  entitled  to  be  dis- 
charged  of  his   debts   unless   it  is 
proved  to  the  sheriff  that  one  of  the 
following    conditions   has    been  ful- 
filled : 
(a.)  That  a  dividend  of  five  shillings 
in  the  pound  has  been  paid 
out  of  the  estate  of  the  debtor, 
or  that  security  for  payment 
thereof  has  been  found  to  the 
satisfaction  of  the  creditors ; 
or 
(6.)  That   the  failure    to  pay  five 
shillings    in    the    pound   as 
aforesaid  has  in  the  opinion 


of  the  sheriff  arisen  from  cir- 
cumstances   for    which    the 
debtor  cannot  justly  be  held 
responsible : 
(2.)  In  order  to  determine  whether  either  of 
the  foresaid  conditions  has  been  ful- 
filled the  sheriff  shall  have  power  to 
recjuire  the  debtor  to  submit   such 
evidence  as  he  may  think  necessary, 
and  to  allow  any  objecting  creditor  or 
creditors  such  proof  as  he  may  think 
right: 
(3.)  In  the  event  of  a  discharge  being  refused 
under  the  provisions  of  this  section, 
the  debtor  shall  at  any  time,  if  his 
estate  shall  yield  or  he  shall  pay  to 
his  creditors  such  additional  sum  as 
will,  with    the    dividend  previously 
paid  out  of  his  estate  during  the  said 
proceedings,  make  up  five  shillings 
m  the  pound,  be  entitled  to  apply  for 
and  obtain  his  discharge  in  the  same 
manner  as  if  a  dividend  of  five  shil- 
lings in  the  pound  had  originally  been 
paid  out  of  his  estate. 

8.  After  a  final  division  of  the  funds  the 
trustee,  in  a  process  of  cessio,  may  apply  to  the 
accountant  in  bankruptcy  for  a  certificate  that 
he  is  entitled  to  his  discharge,  and  shall  lay 
before  him  the  sederunt  book  and  accounts, 
with  a  list  of  unclaimed  dividends,  and  the  ac- 
countant may,  if  he  thinks  proper,  order  inti- 
mation to  be  made  to  the  creditors,  and  shaU, 
if  he  is  satisfied  that  the  trustee  has  complied 
with  the  provisions  of  the  one  hundred  and 
for^-seventh  section  of  the  Bankruptcy  (Scot- 
land) Act,  1856,  and  is  otherwise  entitled  to  be 
discharged,  and  upon  payment  of  any  un- 
claimed dividends  into  tiie  account  of  un- 
claimed dividends  kept  in  the  name  of  the 
accountant,  grant  to  the  trustee  a  certificate 
under  his  hand  to  that  effect,  and  such  certi- 
ficate shall  have  to  all  intents  and  purposes  the 
effect  of  a  decree  of  exoneration  and  oischarge 
by  a  court  of  competent  jurisdiction. 

9.  If  the  debtor  fail  to  appear  in  obedience  to 
the  cit-ation  under  a  process  of  Gessio  bonorum 
at  any  meeting  to  which  he  has  been  cited, 
and,  if  the  sheriff  shall  be  satisfied  that  such 
failure  is  wilful,  he  may  in  the  debtor's 
absence  pronounce  decree  of  Gessio  bonorum. 

10.  In  any  proceedings  under  the  Gessio 
Acts  it  shall  be  competent  for  the  sheriff,  for 
the  purpose  of  securing  the  attendance  and 
examination  of  the  debtor,  or  of  any  person 
who  can  give  information  relative  to  the 
debtor's  estate,  to  exercise  all  the  powers  and 
to  grant  the  warrants  and  commissions  which 
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in  processes  of  seqnestration  he  is  empowered 
to  exercise  or  to  grant  under  the  eighty-eighth, 
ninetieth,  and  ninety-first  sections  of  the 
Bankruptcy  (Scotland)  Act,  1856. 

11.  If  in  any  proceedings  under  the  Gessio 
Acts,  where  the  liabilities  of  the  debtor  exceed 
the  sum  of  two  hundred  pounds,  it  shall  appear 
to  the  sheriff  that  it  is  expedient,  having  re- 
gard to  the  value  of  the  debtor's  estate  and  the 
whole  circumstances  of  the  case,  that  the  dis- 
tribution of  the  estate  should  take  place  under 
the  provisions  of  the  Bankruptcy  Acts,  he 
shall  have  power  forthwith  to  award  seques- 
tration of  the  estates  which  then  belong  or 
shall  thereafter  belong  to  the  debtor  before 
the  date  of  the  discharge  and  declare  the 
estates  to  belong  to  the  creditors  for  the  pur- 
poses of  the  Bankruptcy  Acts ;  and  thereupon 
the  provisions  of  the  said  Acts  shall  apply  as  if 
sequestration  had  been  awarded  upon  a  peti- 
tion for  sequestration  in  terms  of  section 
twenty-nine  of  the  Bankruptcy  (Scotland)  Act, 
1856. 

The  sheriff  shall  have  power  to  direct  that 


the  expenses  bon4  fide  inconred  by  a  creditor 
in  any  proceedings  under  the  Gessio  Acts 
superseded  by  the  awarding  of  sequeetration 
shall  be  paid  by  the  trustee  in  the  sequestra- 
tion out  of  the  readiest  funds  of  the  baiikrapi 


12.  Notwithstanding  any  law  or  usace  to  the 
contrary,  it  shall  be  lawfcu  for  the  sheriff  to 
appoint  any  diet  of  compearance  or  any  meet- 
ing or  proceeding  under  the  Gessio  Acts  to  be 
held  on  an  induciaa  of  any  number  of  days  not 
bein^  less  than  eight. 

Tms  provision  shall  not  be  held  to  limit  any 
power  now  possessed  by  the  sheriff. 

13.  In  section  twelve  of  the  Debtors  (Scot- 
land) Act,  1880,  the  word  **  dwelling-house  " 
shall  be  held  to  include  shop,  counting-house, 
warehouse,  or  other  premises. 


14.  This  Act  shall  be  read  and  constmed 
together  with  the  Debtors  (Sootbuad)  Act, 
1880. 


Chap.  28. 
Court  of  Bankruptcy  {Ireland)  Officers  and  Clerks  Actj  1881. 


ABSTRACT  07  TEE  XNACTMENT8. 

1.  ShorttiOe. 

2.  BeeonstUuUon  of  official  staff. 

3.  Salaries. 

4.  Mode  of  JlUing  fu  twre  voMmcies  in  Junior  elerhsTUps. 


An  Act  to  amend  the  Law  relating  to 
the  Official  Staff  of  the  Court  of 
Bankruptcy  in  Ireland. 

(18th  July  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majestr,  bj  and  with  the  advice  and  con* 
sent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  autoority  of  ^e  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Court  of 
Bankruptcy  (Ireland)  Officers  and  Clerks  Act, 
1881. 

2.  From  and  after  the  passing  of  this  Act, 
the  thirlnr-eighth  section  of  the  Irish  Bankrupt 
and  Insolvent  Act,  1857,  shall  be  and  is  hereby 


repealed.  But  neither  this  repeal  nor  any 
other  enactment  contained  in  this  Act  shall  be 
construed  to  lessen  or  affect  any  right  to 
which  any  officer  of  the  Court  of  Bankruptcy 
in  Ireland,  who  is  in  office  at  the  passing  of 
this  Act,  may  be  entitled ;  and  all  such  rights 
shall  continue  and  exist  as  if  i^is  Act  had  not 
been  passed.  Subject  to  such  rights,  the 
official  staff  of  the  Court  of  Bankruptcy  in 
Ireland  shall,  notwithstanding  any  enactment 
to  the  contrary,  consist  of  such  officers,  clerks, 
and  persons  nolding  subordinate  sitnationB, 
with  such  titles  and  designations  respectively, 
as  the  judges  of  the  Court  may,  by  general 
order  made  with  the  approval  of  the  Lord 
High  Chancellor  of  Ireland  and  the  ooncor* 
rence  of  the  Commissioners  of  Her  Mi^esty's 
Treasury,  from  time  to  time  direct:  Provided, 
however,  that  no  vacancy  among  sucL  officers, 
clerks,  or  persons  shall  be  fiUed  up  without  the 


CHAP.  23.] 


44  &  46  VICTORIA,  1881. 


43 


concnmnoe  of    the   GommisBioncrs   of  the 
Treasury. 

3.  Each  such  officer,  cleric,  and  person  shall 
be  paid  such  salary,  out  of  money  to  be  pro- 
rided  by  Parliament,  as  the  judges  of  the 
Court,  with  the  approval  of  the  said  Lord  High 
Chancellor  and  tne  concurrence  of  the  Com- 


missioners of  the  Treasury,  may  from  time  to 
time  determine. 

4.  All  junior  clerkships  in  the  said  Court 
shall  be  filled  up  by  open  competition,  but  this 
provision  shall  not  apply  to  any  person  holding 
any  office  or  clerkship  in  the  Court  at  the  time 
of  the  passing  of  this  Act. 


Chap.  24. 
Summary  Jurisdiction  {Process)  Acty  1881. 


ABSTRACT  07  THB  EVACTKENTS. 

1.  8hoH  UOe, 

2.  Extent  of  Act. 

3.  Commencement  of  Act. 

4w  Service  of  process  of  English  court  vn  Scotland  and  of  Scotch  court  in  England. 

5.  Provision  as  to  execution  of  process. 

6.  Provision  as  to  bastardy  proceedings  in  England  and  Scotland, 

7.  Saivinff. 

8.  D^mUions. 

Schedule. 


An  Act  to  amend  the  Law  respecting 
the  Service  of  Process  of  Courts  of 
Summary  Jurisdiction  in  England  and 
Scotland.  (18th  July  1881.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  CommonSy  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  m&j  be  cited  as  the  Summary 
Jurisdiction  (IVocess)  Act,  1881. 

This  Act  shall  be  deemed  to  be  included  in 
the  expressions  "  Summary  Jurisdiction  Acts  " 
and  "  Summary  Jurisdiction  (English)  Acts." 

2.  This  Act  shall  not  apply  to  Ireland. 

3.  This  Act  shall  come  into  operation  on 
the  first  day  of  October  one  thousand  eight 
hundred  ana  eighty-one  (which  day  is  in  tnis 
Act  referred  to  as  the  commencement  of  this 
Act). 

4.  Subject  to  the  proTisions  of  this  Act,  any 
process  issued  under  the  Summary  Jurisdic- 
tion Acts  may,  if  issued  by  a  court  of  summary 
jurisdiction  m  England  and  endorsed  by  a 
court  of  summary  jurisdiction  in  Scotland,  or 


issued  by  a  court  of  summary  jurisdiction  in 
Scotland  and  endorsed  by  a  court  of  summary 
jurisdiction  in  England,  be  served  and  executed 
within  the  jurisdiction  of  the  endorsing  court 
in  like  manner  as   it  may   be   served   and 
executed  within  the  jurisdiction  of  the  issuing 
court,    and  that  by  an  officer  either  of  the 
issuing  or  of  the  endorsing  court. 
For  the  purposes  of  this  Act — 
(1.)  Any   process    may    be    issued    and 
endorsea  under  the  hand  of  any  such 
person  as  is  declared  by  this  Act  to  be  a 
court  of  Summary  jurisdiction,  and  may 
be  endorsed  upon  proof  alone  of  the 
handwriting  of  the  person  issuing  it, 
and  such  proof  may  be -either  on  oath  or 
by  such  solemn  declaration  as  is  men- 
tioned   in    section    forty-one    of  the 
Summary  Jurisdiction  Act,  1879,  or  by 
any  like  declaration  taken  in  Scotland 
before  a  sheriff,  justice  of  the  peace,  or 
other  magistrate  having  the  authority 
of  a  justice  of  the  peace.    Such  indorse- 
ment may  be  in  tne  form  contained  in 
the  schedule  to  this  Act  annexed,  or  in  a 
form  to  the  like  effect : 
(2.)  Where   any    process    requiring    the 
appearance  of  a  person  to  answer  any 
information    or   complaint    has    been 
served  in    pursuance  of  this  section, 
the  court,  before  issuing  a  warrant  for 
the   apprehension  of  such  person  for 
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failure  so  to  appear,  shall  bo  satisfied 
on  oath  that  tnere  is  sufficient  prim& 
facie  evidence  in  support  of  such  infor- 
mation or  complaint : 

(8.)  If  the  process  is  to  procnre  the  attend- 
ance of  a  witness,  the  court  issuing  the 
process  shall  be  satisfied  on  oath  of  the 
probability  that  the  evidence  of  such 
witness  will  be  material,  and  that  the 
witness  will  not  appear  voluntarily  with- 
out such  process,  and  the  witness  shall 
not  be  suDJeot  to  any  liability  for  not 
obeying  the  process,  unless  a  reasonable 
amount  for  his  expenses  has  been  paid  or 
tendered  to  him : 

(4.)  This  Act  shall  not  apply  to  any  pro- 
cess requiring  the  appearance  of  a 
person  to  answer  a  complaint  if  issued 
by  an  English  court  of  summary  juris- 
diction for  the  recovery  of  a  sum  of 
money  which  is  a  civil  debt  within  the 
meamng  of  the  Summary  Jurisdiction 
Act,  1879,  or  if  issued  by  a  Scotch 
court  in  a  case  which  falls  within  the 
definition  of  "  civil  jurisdiction  "  con- 
tained in  the  Summary  Procedure  Act, 
1864. 

5.  Where  a  person  is  apprehended  under  any 
process  executed  in  pursuance  of  this  Act,  such 
person  shall  be  fortnwith  taken  to  some  place 
within  the  jurisdiction  of  the  court  issuing  the 
process,  and  be  there  dealt  with  as  if  he  had 
been  there  apprehended. 

A  warrant  of  distress  issued  in  England 
when  endorsed  in  pursuance  of  this  Act  shall 
be  executed  in  Scotland  as  if  it  were  a  Scotch 
warrant  of  poinding  and  sale,  and  a  Scotch 
warrant  of  poinding  and  sale  when  endorsed 
in  pursuance  of  this  Act  shall  be  executed  in 
England  as  if  it  were  an  English  warrant  of 
distress,  and  the  enactments  relating  to  the 
said  warrants  respectively  shall  apply  accord- 
ingly, except  that  any  account  of  the  costs  and 
charges  in  connexion  with  the  execution,  or  of 
the  money  levied  thereby  or  otherwise  relating 
to  the  execution,  shall  be  made,  and  anv 
money  raised  l^  the  execution  ahall  be  dealt 
with  m  like  manner  as  if  the  warrant  had  been 
executed  within  the  jurisdiction  of  the  court 
issuing  the  warrant. 

6.  A  court  of  summary  jurisdiction  in 
England  and  a  sberifi'  court  in  Scotland  shall 
respectively  have  jurisdiction  by  order  or 
decree  to  adjudge  a  person  within  the  jurisdic- 
tion of  the  court  to  pay  for  the  maintenance 
and  education  of  a  bastard  child  of  which  he  is 
the  putative  father,  and  for  the  expenses  inci- 
dental to  t^e  birth  of  such  child,  and  for  the 


funeral  expenses  of  such  childt  notwithstanding 
that  such  person  ordinarily  resides,  or  the 
child  has  oeen  bom,  or  the  mother '  of  it 
ordinarily  resides,  where  the  court  is  English, 
in  Scotland,  or  where  the  court  is  Scotch,  in 
England,  in  like  manner  as  the  court  has 
jurisdiction  in  any  other  case. 

Any  process  issued  in  England  or  Scotland 
to  enforce  obedience  to  such  order  or  decree 
may  be  endorsed  and  executed  in  Scotland  and 
England  respectively  in  manner  provided  by 
this  Act  wiui  respect  to  process  of  a  court 
of  summary  jurisdiction. 

Any  bastardy  order  of  a  court  of  summary 
jurisoiction  in  England  may  be  registered  in 
the  books  of  a  sheriff  court  in  Scotland,  and 
thereupon  a  warrant  of  arrestment  may  be 
issued  m  like  manner  as  if  such  order  were  a 
decree  of  the  said  sheriff  court. 

7.  This  Act  shall  be  in  addition  to  and  not 
in  derogation  of  any  power  existing  under  any 
other  Act  relating  to  the  execution  of  any 
warrant  or  other  process  in  England  and 
Scotland  respectively. 

8.  In  this  Act,  unless  the  context  otherwise 
requires, — 

The  expression  "  process "  includes  any 
summons  or  warrant  of  citation  to  appear 
either  to  answer  any  information  or  complaint, 
or  as  a  witness ;  also  any  warrant  of  commit- 
ment, any  warrant  of  imprisonment,  any 
warrant  of  distress,  any  warrant  of  poincUng 
and  sale,  also  any  order  or  minute  of  a  court 
of  summary  jurisdiction  or  copy  of  such  order 
or  minute,  also  an  extract  decree,  and  any 
other  document  or  process,  other  than  a 
warrant  of  arrestment,  required  for  any  pur- 
pose connected  with  a  court  of  summary 
jurisdiction  to  be  served  or  executed. 

The  expression  '*SummaiT  Jurisdiction 
Acts"  as  regaxdB  England  has  the  same 
meaning  as  in  the  Summary  Jurisdiction  Act, 
1879,  and  as  regards  Scotland,  meuis  the 
Summary  Procedure  Act,  1864,  and  any  Act, 
past  or  future,  amending  that  Act. 

The  expression  **  sheriff"  shall  include 
sheriff  substitute. 

The  expression  "  court  of  summary  jari»- 
diction  "  means  any  justice  of  the  peace,  also 
any  officer  or  other  magistrate  having  the 
authority  in  England  or  Scotland  of  a  justice 
of  the  peace,  also  in  Scotland  the  sheriff. 

The  ei^ression  "officer  of  a  court  of  snm- 
mary  jurisdiction  "  means  the  constable,  officer, 
or  person  to  whom  any  process  issued  by  the 
court  is  directed,  or  wno  is  by  law  required  or 
authorised  to  serve  or  execute  any  process 
issued  by  the  court. 


-»o}9{oo- 
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Schedule. 


ImDOBSEMEMT  in  BACKINa  A  PfiOCEl^. 

Whebeas  proof  hath  this  day  been  made  before  me,  one  of  Her  Majesty *s  justices  of  the 
peace  [sheriff  <yr  other  magistrcUe]  for  the  [county  or  burgh]  of  ,  that  the  name  of  A.B. 

to  the  within  warrant  [or  summons  or  order  or  minute,  or  copy  of  order  or  minute  or  other 
documenU]  subscribed  is  of  the  handwriting  of  the  justice  of  the  peace  [sheriff  or  ot^r  Tnagiatrate] 
within  mentioned,  I  do  therefore  hereby  authorise  CD.  who  bringeth  to  me  this  warrant  [or 
summons  or  order  or  minute,  or  copy  of  order  or  minute  or  otiher  document, 1  and  all  other  persona 
by  whom  the  same  may  be  lawfully  served  [or  executed],  and  also  all  constables  and  other  peace 
officers  of  the  said  [county  or  burgh]  of  to  serve  and  execute  the  same  within  the 

said  last-mentioned  [county  or  burgh]. 

Givenunder  my  hand  this  day  of  18    . 


Chap.  25. 
Incumbents  oj  Benefices  Loans  Extension  Acty  1881. 


ABSTRACT  OF  THE  EKACTHENTS. 

1.  Tower  io  Oovemors  of  Queen  Awne's  Bounty  to  extend  period  for  repayment  of  loans,  ^c. 

2.  Limitaiion  of  duratum  of  discretionary  powers. 

3.  8hoH  tide. 

Schedule. 


An  Act  to  extend  for  a  period  not  ex- 
ceeding Three  Years  the  teim  fixed  for 
the  Repayment  of  Loans  granted  by 
the  Qovemors  of  the  Bounty  of  Queen 
Anne  for  the  Augmentation  of  the 
Maintenance  of  the  Poor  Clergy  to 
Incumbents  of  Benefices. 

(11th  August  1881.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
Majes^,  by  and  with  the  advice  and  consent 
of  the  JLiorais  Spiritual  and  Temporal,  and  Gom« 
mens,  in  this  present  Parliament  assembled, 
and  hy  the  authority  of  the  same,  as  foUoMrs : 

1.  The  Governors  of  the  Bounty  of  Queen 
Anne  for  the  Augmentation  of  the  mainten- 
ance of  the  Poor  Clergy  (herein-after  called 
the  "Gkivemors")  may  by  resolution  passed 
by  them  at  a  board  meeting,  from  time  to  time 
extend  for  a  period  not  exceeding  three  years 
the  term  fixed  for  the  repayment  of  any  money 
lent  by  them  to  or  for  the  incumbent  of  any 
benefice  under  the  powers  of  one  or  more  of 
the  Acts  enumerated  in  tibe  Schedule  hereto, 
such  extension  of  term  to  be  accompanied,  at 
the  discretion  of  the  Grovemors,  by  the  suspen- 


sion for  one,  two,  or  three  years  of  the  pay- 
ment of  the  annual  instalment  of  principal  due 
or  to  become  due  from  the  incumbent;  such 
suspended  annual  instalments  to  be  subse- 
quently payable  by  the  incumbent  for  the  time 
being  m  respect  of  the  year  or  years  which  by 
the  aforesaid  extension  shall  have  been  added 
to  the  term  created  by  the  mortgage  affected 
thereby,  and  b^n  to  accrue  due  as  soon  as 
the  residue  of  the  principal  money  shall  have 
become  repayable. 

2.  The  discretionary  powers  given  by  this 
Act  shall  not  be  exerciseable  beyond  three 
years  from  the  paning  hereof,  and  the  applica- 
tion of  the  provisions  of  this  Act  shall  not  in 
any  way  invalidate  the  instruments  of  security 
under  which  loans  have  been  or  naay  ble 
granted  by  the  Governors ;  the  said  provisions 
shall  extend  and  apply  to  such  instruments  as 
if  originally  fully  and  expressly  inserted 
therein ;  provided  always,  that  the  foregoing 
provisions  shall  not  authorise  the  (Governors 
to  relinquish  any  portion  of  the  current 
interest  due  or  to  become  due  on  such 
securities. 

8.  This  Act  may  be  cited  as  the  Incumbents 
of  Benefices  Loans  Extension  Act,  1881. 


-«o}<^oo< 
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17  Geo.  in.  c.  63;  21  Geo.  IH.  c.  66;  7  Geo.  IV.  o.  66;  1  &  2  Vict.  c.  23 ;  1  &  2  Vict.  c.  106; 
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[chap.  26. 


Chap.  26. 
Stratified  Ironstone  Mines  {Gunpowder)  Acty  1881. 


ABSTBACT  OF  THS  ENACTMENTS. 


1.  TiUe  of  Act 

2.  Power  to  exempt  ironstone  rmnesfrom  regulation  as  to  ca/rtridges  under  35  ^  36  Vict.  c.  76.  s,  51. 


An  Act  to  amend  the  Law  relating  to 
the  use  of  Gunpowder  in  certain 
Stratified  Ironstone  Mines. 

(nth  August  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Stratified 
Ironstone  Mines  (G-unpowder)  Act,  1881. 

2.  (1.)  It  shall  be  lawful  for  one  of  Her 
Majesty's  Principal  Secretaries  of  State,  if  he 
shall  think  fit,  on  the  application  of  the  owner, 
agent,  or  manager  of  any  stratified  ironstone 
mine  in  the  lias  formation,  to  exempt  such 
mine  from  so  much  of  the  general  rule  eight 


in  the  Coal  Mines  Begulation  Act,  1872,  as 
forbids  gunpowder  or  other  explosives  or  in- 
flammable substance  from  being  taken  into  or 
being  in  the  possession  of  any  person  in  any 
mine  except  m  cartridges. 

(2.)  The  application  shall  be  transmitted  by 
the  owner,  agent,  or  manager  to  the  inspector 
of  the  district,  and  the  requirements  of  sec- 
tions fifty-three  and  fifty-seven  of  the  Coal 
Mines  Begulation  Act,  1872,  as  to  the  posting 
of  any  proposed  special  rule,  shall  extend  to 
any  such  application:  Provided  that  the 
exemption  shall  not  come  into  force  until 
granted  by  the  Secretary  of  State. 

(3.)  The  Secretaxy  of  State  may  at  any  time 
revoke  such  exemption,  but  such  revocation 
shall  not  come  into  force  until  written  or 
printed  notice  thereof  has  been  posted  up  at 
the  mine  for  twentv-four  hours. 

(4.)  A  list  of  the  exemptions  granted  or 
revoked  under  this  Act  shall  be  set  forth  by 
the  inspector  of  the  district  in  his  annual 
report. 


Chap.  27. 
Burial  Grounds  {Scotland)  Acty  1855|  Amendment  Actj  1881. 


ABSTRACT  0?  THE  ENACTMENTS. 

1.  Short  me. 

2.  Towers  of  sale  to  parochdal  hoards. 


An  Act  to  amend  the  Burial  Grounds 
(Scotland)  Act,  1856. 

(11th  August  1881.) 

Be  it  enacted  by  the  Queen's  most  ExceUent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 


1.  This  Act  may  be  cited  as  the  Borisl 
Grounds  (Scotland)  Act,  1855,  Ajaendment 
Act,  1881. 

2.  Where  the  parochial  board  of  any  parish 
or  united  parish  nas  provided  or  may  hereafter 
provide  a  burial  ground  for  such  parish  or 
united  parish  imaer  the  provisions  of  the 
Burial  Grounds  (Scotland)   A^ct,   1855,  and 
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additional  burial  grounds,  one  or  more,  baye 
been  or  may  hereafter  be  provided  for  any 
Bach  pariflb  or  united  parifib,  tbe  parochial 
board,  under  such  restrictions  and  conditions 
as  they  think  proper,  ma^  sell  the  exclusiye 
rights  mentioned  in  section  eighteen  of  tbe 
said  Act  in  tbe  whole  or  such  parts  of  any  one 
or  more  of  such  additional  burial  pounds  as 
the  parochial  board,  with  tbe  sanction  of  the 
Bheziff  or  sheriff  substitute,  shall  appropriate 


for  the  purpose ;  and  the  provision  in  section 
eighteen  of  the  said  Act  that  such  exclusive 
rights  shall  not  extend  in  all  to  a  space 
greater  than  one  half  of  the  burial  ground 
provided  by  the  parochial  board  shall  not 
apply  to  the  additional  burial  grounds  afore- 
said, if  the  sheriff,  having  regard  to  the 
requirements  of  the  parish  or  united  parish, 
is  of  opinion  that  the  said  provision  should  not 
be  enforced. 


Chap.  28. 
Local  Crovemment  Board  {Ireland)  Amendment  Act,  1881. 


ABOaULCL  07  THE  ENACIICENTS. 

1.  Payment  of  seed  loans.  ^ 

2.  Grants  to  distressed  v/nions, 

3.  Explanation  o/  35  I*  36  Vicf.  c.  69. 

4.  Short  title. 


An  Act  to  make  provision  for  the  pay- 
ment by  reduced  Instalments  of  Loans 
under  the  Seed  Supply  (Ireland)  Act, 
1880 ;  and  to  amend  and  explain  the 
Relief  of  Distress  (Ireland)  Amend- 
ment Acty  1880,  and  the  Local  Govern- 
ment Board  (L^land)  Act,  1872. 

(11th  August  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Kajestv,  by  and  with  the  advice  and  consent 
of  ttie  Lords  Spiritual  and  Temporal,  and  Com- 
mons,  in  this  Parliament  assembled,  as  follows : 

1.  The  board  of  guardians  of  any  union  may, 
irith  the  consent  of  the  Local  Gbvernment 
Board,  divide,  with  reference  to  all  or  any  of 
the  electoral  divisions  of  tbe  union,  each  special 
rate  which  tbe  guardians  are  empowered  to 
make  under  the  provisions  of  the  seventh 
section  of  the  Seed  Supply  (Ireland)  Act,  1880, 
as  amended  by  tbe  Belief  of  Distress  (Ireland) 
Amendment  Act,  1880,  into  two  equal  special 
rates  (in  this  Act  referred  to  as  reducea  seed 
rates),  so  that  tbe  sum  which  under  the  pro- 
visions of  tbe  said  Act  should  be  levied  in  any 
one  year  by  means  of  one  special  rate  shall  be 
levied  in  two  consecutive  years  by  means  of 
two  special  rates.  Where  a  resolution  has 
been  adopted  by  the  board  of  guardians  that 
such  division  should  take  effect,  the  first  of 


the  reduced  seed  rates  shall  bo  made  at  tbe 
same  time  as  tbe  first  ordinary  rate  made  for 
tbe  relief  of  tbe  poor  in  the  union  after  the 
date  of  the  resolution  of  tbe  board  of  guardians. 
The  subsequent  reduced  seed  rates  shall  be 
made  in  consecutive  years,  one  in  every  year, 
at  the  same  time  as  the  ordinary  rate  made 
for  the  relief  of  the  poor  in  the  umon  afber  the 
first  day  of  August  m  each  year. 

Tbe  following  conditions  shall  apply  to  every 

resolution  of  any  board  of  guardians  on  the 

sul^ect  of  the  division  of  such  special  rates : 

(1.)  Snob  resolution  shall  only  be  adopted 

by  a  majority  of  the  guardians  present 

and  voting  at  a  meeting  duly  assembled 

after  fourteen  days  notice  given  in  the 

manner  required  by  the  general  regulations 

of  the  Local  Grovemment  Board ; 

(2.)  Such  resolution  shall  not  relieve  the 

guardians  of  tbe  union  from  any  liability 

under  tbe  Seed  Supply  (Ireland)  Act,  1880, 

as  amended   by  the  Belief  of  Distress 

(Ireland)  Amendment  Act,  1880,  in  respect 

of  any  special  rate  made,  or  which  ought 

to  bave  been  made,  before  the  adoption  of 

tbe  resolution  by  the  board  of  guardians. 

Where  any  specisi  rate  is  so  divided  under 

this  Act,  the  repayment  by  the  guardians  of 

the  union   to  the  Commissioners   of  Public 

Works  of  tbe  loan  in  respect  of  which  the 

special  rate  was  leviable  shall  be  made  by 

equal  instalments,  in  this  Act  referred  to  as 
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reduced  instalments,  which  shall  correspond 
in  number  to  the  number  of  the  reduced  seed 
rates  authorised  to  be  made,  and  shall  be  pay- 
able to  the  Commissioners  of  Public  Works  in 
consecutive  years  on  the  first  day  of  August 
in  each  year  ;  the  first  of  such  reduced  instal- 
ments shall,  notwithstanding  anything  con- 
tained in  the  Seed  Supply  (Ireland)  Act,  1880, 
requiring  the  payment  to  be  made  at  some 
other  time,  whether  before  or  after  the  passing 
of  this  Act,  be  due  and  payable  to  the  Commis- 
sioners on  the  first  day  of  August  after  the  date 
of  the  resolution  of  the  board  of  guardians. 

Where  the  board  of  guardians  of  any  union 
haye  failed  to  make  proyision  for  the  leyying 
of  the  special  rate,  which  should  haye  been 
made  in  respect  of  all  or  any  of  the  electoral 
divisions  of  the  union  at  the  same  time  as  the 
first  ordinary  rate  made  for  the  relief  of  the 
poor  in  the  union  after  the  first  day  of  August 
one  thousand  eight  hundred  and  eighty,  the 
Local  Goyernment  Board  may,  if  thejf  think 
fit,  by  order  direct  the  board  of  guardians  to 
make  a  special  seed  rate  for  the  purposes  of 
the  said  Act,  at  the  same  time  as  the  first 
ordinary  rate  for  the  relief  of  the  poor  in  the 
union  after  the  making  of  such  order :  And  in 
such  case  the  repayment  by  the  board  of 
guardians  to  the  Commissioners  of  Public 
Works  of  the  first  instalment  of  the  loan  shall 
be  made  on  the  first  day  of  August  following 
the  making  of  such  order.  In  the  case  of  any 
such  union  the  proyisions  of  this  Act  relative 
to  the  division  of  special  rates  shall  onlj  apply 
to  the  second  of  the  special  rates  leviable  in 
such  union. 

2.  The  second  section  of  the  Belief  of  Dis- 
tress (Ireland)  Amendment  Act,  1880,  shall  be 
amended  as  follows : 

(1.)  Any  grant  which  the  Commissioners  of 
Public  Works  are  empowered  to  make 
under  that  section  may  be  made  by  them, 


on  the  recommendation  of  the  Local  Go- 
vernment Board,  signified  before  the  first 
day  of  April  one  thousand  eight  hundred 
and  eighty-two,  to  the  board  of  guardians 
of  any  union  in  which  outdoor  relief  was 
at  any  time  authorised  to  be  given  imder 
the  third  section  of  the  Belief  of  Distress 
(Ireland)  Act,  1880,  notwitibstaadinK  that 
the  order  authorising  the  giving  of  auch 
outdoor  relief  has  ceased  to  be  in  force  at 
the  time  of  the  making  of  such  grant ; 
(2.)  The  board  of  guardians  of  any  anion  to 
whom  any  grant  is  made  under  this  section 
shall  apply  the  money  so  granted  in  de- 
fraying any  costs,  charges,  expenses,  or 
liabilities  mourred  by  them  pnor  to  the 
twenty-ninth  day  of  September  one  thou- 
sand eight  hundred  and  eighty-one  in  ad- 
ministering the  Belief  of  Distress  (Ireland) 
Act,  1880,  or  the  Acts  relating  to  the  relief 
of  the  poor  in  Ireland. 

3.  Whereas  doubts  have  arisen  as  to  the 
construction  of  the  Local  Government  Board 
(Ireland)  Act,  1872,  so  far  as  it  relates  to 
property  formerly  vested  in  the  Commissioners 
for  administering  the  laws  for  the  relief  of  the 
poor  in  Ireland,  and  it  is  expedient  to  remove 
such  doubts,  therefore  it  is  hereby  declared 
that  all  property,  real  and  personal,  and  aU 
rights  of  action  and  other  rights  relative  to 
property  vested  in  or  belonging  to  the  Commis- 
sioners for  the  relief  of  the  poor  in  Ireland  in 
their  capacity  as  such  Commissioners  at  the 
time  of  the  passing  of  the  said  Act  were  thereby 
transferred  to  and  became  vested  in  the  Local 
Government  Board  for  Ireland,  subject,  bow- 
ever,  to  any  rights,  charges,  or  liabilities 
affecting  the  same. 

4.  This  Act  may  be  cited  as  the  Local 
Government  Board  (Ireland)  Amendment  Act, 
1881. 


Chap.  29. 
Ref&miaiory  Institutions  (^Ireland)  Aety  1881. 


ABSTRACT  07  THX  SNACTMXIITS. 

1.  Power  to  grand  juries  and  certain  town  councils  to  contribute  towards  building,  ^e.  re/ormcUories. 

2.  Power  to  grand  juries,  ^c.  to  borrow  money  to  build,  ^c.  reformatories, 

3.  Mode  of  seouriiy, 

4.  Principal  as  vml  as  interest  to  be  cha/rged, 

5.  Ceirtawn  classes  o/  10  ^  11  Vict.  e.  16.  ae  to  borrowing  money  incorporated, 

6.  Provisions  as  to  notice  by  gramdjury, 

7.  Provision  as  to  order  for  borrowing, 

8.  Beformatory  to  be  certified. 
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9.  Tower  to  Commiaaioners  of  Public  Works  to  make  loans, 

10.  Bepaymeni  of  loans, 

11.  Charge  upon  lands  and  premises. 

12.  Insurance  of  premises  subject  to  loan. 

13.  Commissioners  to  make  an  order. 

14.  AddiUonal  provisions  as  to  enforcement  of  payment  of  loan. 

15.  Short  tiOe. 


An  Act  further  to  facilitate  the  buildiDg, 
enlargement,  and  maintenance  of  Re- 
formatory Institutions  in  Ireland. 

(11th  August  1881.) 

Wherbas  it  is  desirable  to«  create  additional 
facilities  for  the  proTision  and  improyement 
of  refonnatorieB  in  Ireland : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majes^r,  br  and  with  the  advice  and  consent 
of  the  LoroB  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  antnority  of  the  same,  as  follows ; 
(that  18  to  saj,) 

1.  It  shall  be  lawfol  for  the  grand  jury  of 
any  connty,  connir  of  a  city,  or  county  of  a 
town,  if  they  shall  think  fit,  at  any  assizes,  or 
for  the  town  councils  of  the  boroughs  of  Dublin, 
Limerick,  and  Cork,  to  contribute  such  sums 
of  money,  to  be  raised  off  such  county  or 
borOQgh,  and  upon  such  conditions  as  such 
grand  jury  or  town  council  may  think  fit, 
towards  the  alteration,  enlargement,  or  re- 
building of  a  certified  reformatory,  or  towards 
the  establishment  or  building  of  a  school  in- 
tended to  be  a  certified  reformatory,  or  towards 
the  purchase  of  aiw  land  required  for  the  use 
of  an  existing  reformatory,  or  for  the  site 
of  any  school  intended  to  be  a  reformatory 
school. 

2.  Any  grand  jury  and  the  town  councils  of 
Dublin,  Lunerick  and  Cork,  may,  with  the  ap- 
proval of  the  chief  secretary  to  the  Lord  Lieu- 
tenant, borrow  money  or  give  security  for 
the  repayment  of  money  borrowed  or  to  be 
borrowea  for  the  purpose  of  defiraying  or  con- 
tributing towards  the  expense  of  altering,  en- 
larging, or  rebuilding  a  certified  reformatory, 
or  towards  the  expense  of  the  establishment 
or  building  of  a  school  intended  to  be  a  certified 
reformatory,  or  towards  the  purchase  of  any 
land  required  for  the .  use  of  an  existing  re- 
formatory, or  for  the  site  of  any  school 
intended  to  be  a  reformatory  school. 

3.  Any  moneys  borrowed,  or  for  repayment 
of  which  security  may  be  given  under  this  Act, 
may  be  charged  on  any  rate  levied  by  the 
grand  jury  or  town  council  borrowing  or  giving 
security,  or  on  any  property  belon^^g  to  such 
town  council,  and  shall  be  repaid,  together 
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with  the  interest  due  thereon,  out  of  such  rate 
or  property ;  and  every  such  grand  jury  and 
town  council  may  present  such  moneys,  and 
make  and  levy  such  rates  as  may  be  required 
for  such  repayment. 

4  When  any  grand  jury  or  town  council 
borrows  or  gives  security  for  any  money  under 
this  Act,  they  shall  charge  the  rates  or  pro- 
perty out  of  which  the  moneys  bOTrowea  or 
secured  are  payable  not  only  with  the  interest 
of  the  moneys  so  borrowea  or  secured,  but 
also  with  the  payment  of  such  principal  sum 
as  will  secure  the  repayment  of  the  whole  sum 
borrowed  within  a  period  not  exceeding  thirty- 
five  years. 

5.  The  clauses  cf  the  Commissioners  Glauses 
Act,  1847,  with  the  exception  of  the  eighty- 
fourth  clause,  with  respejct  to  mortgages  to 
be  created  by  the  Commissioners,  shall  form 
part  of  and  be  incorporated  with  this  Act; 
and  any  mori^gee  or  assignee  may  enforce 
paynient  of  his  principal  and  interest  by  the 
appointment  of  a  receiver. 

In  the  construction  of  the  said  clauses  ''the 
Connnissioners  "  shall  mean  the  grand  jury  or 
town  council. 

6.  Not  less  than  two  months  previous  notice 
of  the  intention  of  such  grand  jury  or  town 
council  to  take  into  consideration  the  making 
of  a  contribution,  and  the  borrowing  or  seen* 
ring  of  money  under  the  provisions  herein* 
before  contained,  at  a  time  and  place  to  be 
mentioned  in  such  notice,  shall  be  given  by 
advertisement  in  some  one  or  more  newspaper 
or  newspapers  circulating  within  such  county 
or  borough,  and  also  in  the  manner  in  wfaicn 
notices  relating  to  business  to  be  transacted 
by  such  grand  jury  or  town  council  are  usually 
given. 

7.  When  such  contribution  or  such  borrow- 
ing or  securing  of  money  is  proposed  to  be 
made  by  the  town  council  of  a  borough,  the 
order  shall  be  made  at  a  special  meeting  of  the 
council. 

8.  No  contract  for  borrowing  or  securing 
money  under  the  provisions  contained  in  this 
Act  shall  be  entered  into,  unless  the  reforma- 
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tory  is  at  the  time  of  entering  into  such 
contract  certified  under  the  fourth  section  of 
the  Act  of  the  session  of  Parliament  held  in 
the  thirty-first  and  thirty- second  years  of  the 
reign  of  Her  present  Majesty,  cnapter  fifty- 
nine. 

9.  In  addition  to  purposes  for  which  loans 
may  be  made  under  Acta  already  in  force,  it 
shall  be  lawful  for  the  Commissioners  of  Public 
Works  in  Ireland,  subject  to  such  rules  and 
regulations  as  may  from  time  to  time  be  made 
by  the  Commissioners  of  Her  Majesty's 
l^easury,  to  make  loans  in  such  cases  as  the 
said  Commissioners  of  Public  Works  may 
judge  expedient  for  any  of  the  purposes  for 
which  grand  juries  or  town  councils  are  by  the 
provisions  of  this  Act  permitted  to  contribute 
or  borrow  or  secure  the  repayment  of  money : 
Proyided  always,  that  the  amount  of  any  such 
loan  shall  not  exceed  five  thousand  pounds. 

10.  Every  loan  which  shall  be  made  under 
the  pVovisions  of  this  Act  by  the  Commis- 
sioners of  Public  Works  in  Ireland  shall  be 
made  repayable  within  such  periods  and  at 
such  rate  of  interest  as  are  set  forth  in  a 
minute  of  the  Treasury  made  on  the  sixteenth 
day  of  August  one  thousand  eight  hundred 
and  seventj-nine,  with  reference  to  loans  to 
which  section  two  of  the  Public  Works  Loans 
Act,  1879,  applies,  or  as  the  Treasury  may 
from  time  to  time  fix  in  pursuance  of  that 
section ;  and  save  as  regards  such  periods  and 
rate  of  interest,  the  enactments  relating  to 
loans  made  by  the  said  Commissioners  of 
Public  Works  for  the  purpose  of  public 
buildings  erected  wholly  or  partly  out  of 
moneys  contributed  by  grand  juries  or  town 
councils  shall,  so  far  as  is  consistent  with  this 
Act,  apply  in  like  manner  as  if  a  loan  under 
this  Act  were  a  loan  made  in  pursuance  of 
those  enactments ;  and  any  loan  made  by  the 
Commissioners  of  Public  Works  under  this 
Act  shall  be  deemed  to  be  an  advance  to  which 
section  four  of  the  Public  Works  Loans 
(Ireland)  Act,  1877,  applies. 

11.  All  lands  upon  which  any  buildings  or 
erections  may  stand  which  shall  be  altered, 
enlarged,  or  rebuilt,  or  established,  or  built, 
or  wluch  shall  have  been  purchased  wholly  or 
partly  by  means  of  a  loan  under  this  Act,  and 
all  such  buildings  and  erections  shall  be 
deemed  to  be  and  shall  be  well  charged  with 
the  payment  of  the  principal  and  interest  of 
such  loan,  and  that  in  priority  to  all  charges 
and  incumbrances  affecting  the  same,  save  and 
except  quit  rents  and  rentchar^es  in  lieu  of 
tithes,  and  except  all  charges  prior  in  date  (if 
any)  charged  upon  the  premises  in  favour  of 
the  Commissioners  of  Public  Works :  Provided 


always,  that  in  case  such  lands  or  buildings 
shaU  be  held  under  any  grant  or  demise, 
nothing  herein  contained  shall  prejudice  or 
affect  the  right  of  the  grantor  or  lessor  in  any 
such  grant  or  demise  or  of  any  superior  grantor 
or  lessor, 

12.  When  any  loan  shall  be  made  under  this 
Act  by  the  Commissioners  of  Public  Works, 
the  said  Commissioners,  if  they  think  fit.  may 
insure  against  damage  by  fire  all  buildings  and 
erections  then  or  thereafter  standing  or  being 
on  the  lands  or  premises  charged  with  such 
loan,  such  insurance  to  be  efiected  in  sncb 
insurance  office  or  company  and  in  such  sum  of 
money,  not  exceeding  tne  amount  of  such  loan 
as  the  said  Commissioners  shall  from  time  to 
time  direct,  and  the  said  Commissioners  shall 
keep  on  foot  such  insurance  as  aforesaid,  and 
all  premiums  paid  thereon  by  the  said  Com- 
missioners shall  be  deemed  to  be  included  in 
all  charges  and  securities  whereby  repayment 
of  such  loan  shall  be  secured,  and  shall  be 
forthwith  recoverable  in  like  manner  as  any 
principal  or  interest  payable  in  respect  of  such 
loan. 

13.  The  repayment  of  every  loan  which  shall 
be  made  under  the  provisions  of  this  Act  shall 
be  secured  by  an  order  of  the  said  Commis- 
sioners of  Public  Works  under  the  common 
seal  of  the    Commissioners   as  incorporated 
under  any  Act  of  Parliament,  and,  if  they 
require  it,  by  the  further  security  of  at  least 
three  persons,  the  sufficiency  ana  solvency  of 
which  persons  shall  be  made  out  to  the  satis- 
faction of  the  said  Commissioners,  and  by  sncb 
security  as  any  grand  jury  or  town  council 
ma^,  under  the  provisions  enabling  such  grand 
Junes  and  town  councils  to  borrow,  or  give 
security  for  the  repayment  of  money,  agree 
upon  with  the  saia  Commissioners,  all  such 
securities  to  be  subject  to  such  conditions  as 
the    said   Commissioners   shall    deem  to  be 
proper ;  and  every  such  order  shall  set  forth 
the  amount  of  such  loan,  the  names  of  the 
persons  to  whom  or  on  whose  application  and 
on  whose  security  the  same  has  been  made, 
and  a  description  of  the  lands,   premises,  and 
other   securities  charged   therewith.     In  all 
cases  when  the  said  Commissioners  shall  have 
made    any   such  order  they  shall  execute  a 
duplicate  thereof  under  their  common  seal, 
ana  forthwith  cause  the  said  duplicate  order  to 
be  lodeed  with  tiie  registrar  or  deeds  in  the 
office  for  the  registry  of  deeds  in  the  citv  of 
Dublin,  and  the  said  registrar  and  his  and  their 
assistants,    deputies^   or    other  officers  shal2 
register  the  same  in  the  same  manner  as  any 
deeds   or   instruments  are  registered  in  the 
same  office,  and  shall  enter  a  memorial  thereof 
in    the    abstract  books  and  indexes  of  and 
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relating  to  memorials  registered  and  kept  in 
the  said  office,  and  shall  return  such  registry  in 
anr  searoh  made  in  snch  registry  office :  Pro- 
Tided  always,  that  no  fees  shall  be  payable  in 
respect  of  such  registration. 

U.  In  any  piroceedings  instituted  by  the 
Commissioners  of  Public  Works  for  recovering 
mj  money  due  on  account  of  any  loan  under 
thiB  Act,  the  certificate  of  the  Commissioners 
as  so  incorporated  as  aforesaid  under  their  seal 
that  the  sum  claimed  is  due  on  account  of  such 
loan  shall  be  conclusive  evidence  of  the  facts 
therein  stated. 

It  shall  be  the  duty  of  every  grand  jury  and 


town  council  to  whom  any  loan  is  made  under 
this  Act  to  do  all  matters  and  things  neces- 
sary for  providing  for  the  repayment  of  all 
monevs  due  from  time  to  time  on  account  of 
such  loan. 

Nothing  contained  in  this  section  shall  be 
taken  to  prejudice  any  proceedings  which  the 
Commissioners  of  Public  Works  might  institute 
for  recovering  any  sum  due  to  them  on  account 
of  any  loan  made  under  this  Act. 

15.  This  Act  may  be  cited  for  all  purposes 
as  the  Beformatory  Institutions  (Ireland)  Act, 
1881. 


Chap.  30. 
Customs  {Officers)  Act,  1881 


ABSTBACT  OT  THE  ENACTMENTS. 


1.  Short  tiOe, 

2.  Frcmeionfor  employment  by  Cmtoms  of  officers  and  clerics  heretofore  employed  on  hiUs  of  entry. 


An  Act  to  provide  for  the  employment 
of  certain  Officers  and  Clerks  by  the 
Commissioners  of  Customs. 

(11th  August  1881.) 

Whereas  by  the  Superannuation  Act,  1859, 
it  is  enacted  that  for  the  purposes  of  that  Act 
no  person  thereafter  appomted  shall  be  deemed 
to  nave  served  in  the  permanent  Civil  Service 
of  tJ^  State^  miless  such  person  holds  his 
appointment  directly  from  tne  Crown  or  has 
been  admitted  into  the  Civil  Service  with  a 
certificate  from  the  Civil  Service  Commis- 
sioners: 

And  whereas  the  directors  of  the  Customs 
Benevolent  Fund  have,  in  pursuance  of  letters 
patent,  conducted  the  publication  of  daily 
returns  of  imports  and  exports  known  as  bills 
of  entry,  and  on  the  recent  expiration  of  the 
letters  patent,  ^e  Commissioners  of  Her 
Maiesty's  Customs  have  arranged  to  continue 
sncn  publication,  and  desire  to  employ  for  that 
purpose  some  of  the  officers  and  clerks  here- 
tofore employed  in  such  publication  : 

And  whereas  it  is  expedient,  with  a  view  to 
the  remuneration  and  superannuation  allow- 
ance of  those  officers  and  clerks,  to  provide  for 
their  admission  into  the  Civil  Service : 


Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  liords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Customs 
(Officers)  Act,  1881. 

2.  The  Commissioners  of  Her  Majesty's 
Customs  with  the  consent  of  the  Commis- 
sioners of  Her  Majesty's  Treasury  may  take 
into  permanent  employment  any  officer  or 
clerk  neretofore  employed  by  the  directors  of 
the  Customs  Benevolent  Fund  in  connection 
with  the  publication  of  bills  of  entry,  and  any 
officer  or  clerk  so  taken  into  permanent  employ- 
ment shall  be  deemed  to  be  in  the  permanent 
Civil  Service  of  the  State  in  like  manner  as  if 
he  had  been  admitted  into  the  same  with  a 
certificate  from  the  Civil  Service  Commis- 
sioners, and  shall  be  entitled  to  receive  remu- 
neration and  superannuation  allowance  accord- 
ingly ;  and  further,  shall  be  entitled,  for  the 
purpose  of  superannuation  allowance,  to  count 
nis  past  years  of  continuous  service  under  the 
said  directors  as  if  they  were  years  of  service 
in  the  permanent  Civil  Service  of  the  State. 
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Chap.  31. 
Annual  Turnpike  Acts  Continuance  Act,  1881 


ABSTEACT  OF  THE  ENACTMENTS. 

1.  Schedule  1. 

2.  Schedule  2. 

3.  Schedule  3. 

4.  Schedule  4. 

5.  Schedule  5. 

6.  Continuance  of  all  other  Twmpike  Acta, 

7.  Extent  of  Act, 

8.  5^or<  h'^. 

ScHEDUIiES. 


An  Act  to  continue  certain  Turnpike 
Act4S(,  and  to  repeal  certain  other 
Turnpike  Acts;  and  for  other  pur- 
poses connected  therewith. 

(11th  August  1881.) 

Whereas  it  is  expedient  to  continue  for 
limited  times  some  of  the  Acts  herein-afber 
specified,  and  to  repeal  others : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Hajestji  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows: 

1.  The  Acts  specified  in  the  first  schedule 
annexed  hereto  shall  expire  on  the  first  day  of 
November  one  thousand  eight  hundred  and 

veighty-one. 

2.  The  Acts  specified  in  the  first  and  second 
columns  of  the  second  schedule  annexed 
hereto  shall,  to  the  extent  specified  in  the 
third  column  thereof,  be  repealed  on  and  after 
the  first  day  of  November  one  thousand  eight 
hundred  and  eighty-one. 

3.  The  Acts  specified  in  the  ^st  and  second 
columns  of  the  third  schedule  annexed  hereto 
shall,  to  the  extent  sx)ecified  in  the  third 
column  thereof,  as  from  the  date  specified  in 
the  fourth  column  thereof,  be  subject  to  the 
modifications  specified  in  the  fifth  column 
thereof,  and  shall,  to  the  same  extent,  be 
repealed  on  and  after  the  first  day  of  November 
pne  thousand  eight  hundred  and  eighty-two, 


unless  Parliament  in  the  meantime  otherwise 
provides. 

4.  The  Acts  specified  in  the  fourth  schedule 
annexed  hereto  shall  continue  in  force  until 
the  first  day  of  November  one  thousand  eight 
hundred  and  eighiy-two,  and  no  longer,  unless 
Parliament  in  the  meantime  otherwise  pro- 
vides. 

5.  The  Acts  specified  in  the  fifth  schedule 
annexed  hereto  snail  be  repealed  on  and  after 
the  first  day  of  November  one  thousand  eight 
hundred  and  eighty-two,  unless  Parliament  in 
tiie  meantime  otherwise  provides,  due  regard 
being  had  in  each  case  to  local  requirements, 
and  to  the  special  circumstances  of  the  trust. 

6.  Such  provisions,  if  any,  of  the  said  Acts 
mentioned  in  the  said  schedules  as  are  not 
afiected  by  the  preceding  sections,  and^  all 
other  Acts  now  in  force  for  regulating,  making, 
amending,  or  repairing  any  turnpike  road 
which  wul  expire  at  or  before  the  end  of  the 
next  session  of  Parliament,  shall  continue  in 
force  until  the  first  day  of  November  one 
thousand  eight  hundred  and  ei|^hty-two,  and 
to  the  end  of  the  then  next  session  of  Parlia- 
ment, unless  Parliament  in  the  meantime 
otherwise  provides ;  but  this  section  shall  not 
affect  any  Act  continued  to  a  specified  date 
and  no  longer. 

7.  This  Act  shall  not  apply  to  Scotland  or 
Ireland. 

8.  This  Act  may  be  cited  for  all  purposes  as 
the  Annual  Turnpike  Acts  Oontinuance  Act, 
1881. 
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Schedules  1  to  3. 


Cotmtjr. 

Name  of  Trust. 

* 

No.  of 

Schedule. 

No.  of  Act 

Chester 

Cornwall 
Cnmbeorliind  - 
Derby 

Dorset 
Lancaster 

Gongleton  and  Bnxton     .           .           .           •           • 
Manchester  and  Wilmslow          .... 

Saltash 

Carlisle  and  Eamont  Bridge,  Southern  Division 
Ashbourne,  Sudbury,  and  1  oxall  Bridge 
Haddon  and  Bentley         .           .           -           -           - 
Bridport,  Second  District            .... 
Haslingden  and  Todmorden        .... 

1 
2 
2 
2 
3 
1 
2 
1 

2 

3 
7 

9 
4 
10 
2 
8 
1 

Denbigh 

Wem  and  Bronygarth,  Second  District  -           -           . 

5,6 

FmST  SCHEDT7LE. 


Acts  which  are  to  continue  in  force  until  the  1st  of  November  1881,  and  no  longer. 


Date  of  Act. 


20  A  21  Vict.  c.  cxliv. 


28  &  29  Vict.  0.  ccvii. 


29  Vict.  c.  Ivi. 


Title  of  Act. 


1.  An  Act  for  repairing  the  road  from  Haslingden  to  Todmorden, 
and  several  branches  therefrom,  all  in  the  county  palatine  of 
Lancaster ;  and  for  other  purposes. 

2.  An  Act  for  repairing  the  road,  from  the  Guide  Post  below  Haddon 
out  of  the  Bakewell  turnpike  road  into  the  Bentley  and  Ashbourne 
turnpike  road,  in  the  county  of  Derby;  and  for  other  purposes. 

8.  An  Act  to  extend  the  term  and  amend  the  provisions  of  an 
Act  for  repairing,  amending,  and  maintaining  the  road  from 
Gongleton,  in  the  county  of  Chester,  to  a  branch  of  the  Leek 
turnpike  road  at  Thatchmarch  Bottom,  in  the  parish  of  Hartington, 
in  the  county  of  Derby,  and  from  the  Lowe  to  the  Havannah  Mills,^ 
in  the  said  county  of  Chester. 


Sbcond  Sohxdule. 


Acts  which  are  to  be  repealed  to  the  extent  specified  on  and  after  the  1st  of  November  1881. 


1. 


Date  of  Act. 


2. 
Title  of  Act. 


3. 


Extent  of  Repeal. 


22  A  23  Vict.  c.  xxv. 


4.  An  Act  to  repeal  an  Act  passed  in  the 
eleventh  year  of  the  reign  of  King  George 
the  Fourth,  chapter  one  hundred  and  ten, 
intituled  "An  Act  for  more  effectually  re- 
pairing the  road  from  Carlisle  to  Penrith, 
and  from  Penrith  to  Eamont  Bridge,  in 
the  county  of  Cumberland,"  and  to  make 
other  provisions  in  lieu  thereof. 


<i 


If 


K 


So  far  as  the  same 
relates  to  the 
**  Southern  Divi- 
sion "  of  the  road. 
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1. 
Date  of  Act. 


2. 
Title  of  Act, 


3. 


Extent  of  RepeftL 


23  Vict.  c.  viii. 


25  &  26  Vict.  c.  cxsx. 


24.  &  25  Vict.  c.  Ixxv. 


25  Vict.  c.  XV. 


29  &  30  Vict.  c.  cix.  - 


5.  An  Act  for  more  effeotoally  repairing  the 
road  leading  from  Wem  to  tne  Lime  Bocks 
at  Bron^gartb,  in  the  county  of  Salop,  and 
for  making  Boveral  lines  of  road  connected 
with  the  same  in  the  counties  of  Salop  and 
Denbigh. 

6.  An  Act  to  amend  the  "Wem  and  Brony- 
garth  Roads  Act,  1860,"  and  to  confer 
further  powers  in  relation  to  the  said  roads. 

7.  An  Act  for  the  Manchester  and  Wilmslow 
turnpike  roads,  in  the  counties  palatine  of 
Lancaster  and  Chester. 

8.  An  Act  for  continuing  the  term  and  amend- 
ing and  extending  the  provisions  of  the  Act 
relating  to  the  second  district  of  the  Bridport 
turnpike  roads,  in  the  county  of  Dorset,  and 
to  make  other  provisions  in  lieu  thereof. 

9.  An  Act  to  repeal  an  Act  passed  in  the  third 
year  of  the  reign  of  His  Majesty  King 
William  the  Fourth,  intituled  "  An  Act  for 
"  more  effectually  repairing  and  improving 
"  several  roads  in  the  counties  of  Cornwall 

and  Devon,  leading  to  the  borough  of 
Saltash,^  in  the  county  of  Cornwall,  and 
for  making  a  new  branch  and  deviations 
of  roads  to  communicate  therewith,''  and 

for  granting  more  effectual  powers  in  lieu 

thereof. 


ti 


tt 


it 

n 


So  far  as  the  same 
relate  to  the  roads 

.  numbered  .  one, 
three,  four,  fiye^ 
and  six,  of  the 
second  district. 

The  entire  Act 


The  entire  Act. 


The  entire  Act. 


TmBB  SCHBDULB. 


Act  which,  to  the  extent  specified,  is  to  be  subject  to  modifications  from  the  1st  of  November 

1881,  and  which,  to  the  same  extent,  is  to  be  repealed  on  and  after  the  1st  of  November 

1882,  unless  Parliament  in  the  meantime  otherwise  provides. 


1. 


Date  of  Act. 


36  &  27  Vict, 
c.  xcviii. 


Title  of  Act. 


Extent 

to  which  Act  is 

modified  and 

continued. 


4. 

Datefiram 
which  Modifi- 
cations are  to 

commonoe. 


10.  An  Act  to  repeal  an  Act  passed  in  the 
eleventh  year  of  the  reign  of  His  late 
Majesty  nAog  Georxe  the  Fourth,  inti- 
tuled '^An  Act  for  repairing,  altering, 
"  and  improving  the  roads  trom  Ash- 
**  bourne  to  Sudmiry,  and  from  Sudbury 
"  to  Tozall  Bridge,  and  firom  Hatton 
"  Moor  to  Tutbury,  and  from  Uttozeter 
"  to  or  near  the  village  of  Draycott-in- 
**  theOlaj,  and  finom  Hadley  Flam  on  the 
"  late  forest  or  chase  of  Needwood  to 
"  Callingwood  Flain  on  the  same  lato 
"  forest  or  chase,"  and  to  make  other 
provisions  in  lieu  thereof. 


Soflirasthesame 
relates  to  the 
Ashbourne,  Sudo 
burv,and  YozaU 
Bridge,  or  "  the 
Sudbury  dis- 
trict" of  the 
roads. 


1  November  18S1 


The  tolls  at  CUfton. 
Cubley,  and  Toi* 
aUBndgegaleils 
be  redttoed  byooe 
half. 
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FouETH  Schedule. 


Acts  whioh  are  to  oontinae  in  force  until  the  Ist  of  Noyember  1882,  and  no  longer,  unless 

Parliament  in  the  meantime  otherwise  provides. 


Oountj. 


Name  of  Trust. 


No.  of  Act. 


Derby 

Devon 
Dorset 

Durham 
Kent  - 
Lancaster 
Lincoln 

Sussex 

York- 
Flint  - 


Chesterfield  to  Worksop      -  .  -  - 

Glossop  and  Marple  Bridge 
Kingsbridge  and  Dartmouth  ... 

Blandford  and  Wimborne    -  -  -  - 

Poole  ..-.-- 

Egleston  Beads        ..... 
Tonbridge  and  Ightham      .... 
Bochdale  and  Edenfield      .... 
Lincoln  Heath  and  Market  Deeping : — ^Boum  district 
Beeding  and  Old  Shoreham  ... 

Horsham  and  Steyning        .... 
Doncaster  and  Tadcaster     -  -  .  - 


Lower  Bang's  Ferry 


2 
1 

11 
8 

12 
6 

10 
9 
4 
6 
5 
7 


Date  of  Act. 


Title  of  Act. 


•23Yict.c.xxi.    - 


23  Yict.  c.  zziii.  - 
23  Yiot.  c.  xxzii.  - 
23  Yict.  c.  xli.     - 


23  Yict.  c. 


23  k  24  Yict.  c.  cxii. 


23  <&  24  Yict.  c.  crdii. 
23  &  24  Vict.  c.  cxlvi. 


29  Yict.  c.  Ixiix.  - 


1.  An  Act  to  repeal  the  Act  for  amending  and  improving  the  road 
from  Glossop  to  Marple  Bridge,  in  the  county  of  Derby,  and  the 
several  branches  of  roads  lesbding  to  and  from  the  same,  and  to 
make  other  provisions  in  lieu  thereof. 

2.  An  Act  for  more  effectually  repairing  the  road  from  Chesterfield 
in  the  county  of  Derby  to  Worksop  in  the  county  of  Nottingham. 

3.  An  Act  for  the  further  continuance  of  the  Lower  King^s  Ferry 
Eoads  Turnpike  Trust  and  for  other  purposes. 

4.  An  Act  to  provide  for  the  management,  maintenance,  and  repair 
of  the  turnpike  road  from  Lincoln  Heath  to  Market  Deeping,  and 
other  roads  in  connexion  therewith ;  and  for  other  purposes ;  «o 
far  as  the  same  rdales  to  "the  Bourn  distriet" 

5.  An  Act  for  repairing  the  roads  from  Horsham  to  Steyning,  and 
from  thence  to  the  top  of  Steyning  Hill  in  the  county  of  Sussex, 
and  from  the  bottom  of  Steyning  Hill  to  Slaughter's  Comer  in  the 
parish  of  Beeding,  and  from  thence  to  Shoreham  Bridge  in  the 
parish  of  Old  Shoreham  in  the  said  county. 

6.  An  Act  to  create  a  further  term  in  the  Egleston  roads ;  to  add 
other  roads  to  the  trust ;  to  repeal,  amend,  and  extend  the  Act 
relating  to  the  said  roads  ;  and  for  other  purposes. 

7.  An  Act  for  the  Doncaster  and  Tadcaster  Koad,  in  the  west  riding 
of  the  county  of  York. 

8.  An  Act  to  repeal  an  Act  of  the  first  vear  of  the  reign  of  "Kma 
William  the  Fourth,  intituled  "  An  Act  for  repairing  the  road 
"  from  Wimborne  Minster  to  Blandford  Forum,  in  the  county  of 
"  Dorset,  and  to  make  other  provisions  in  lieu  thereof;  and  for 
"  other  purposes." 

9.  An  Act  for  repairing  and  maintaining  the  road  from  Bochdale  to 
Edenfield,  in  the  county  palatine  of  Lancaster;  and  for  other 
purposes. 
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[OHAT.  31 


Date  of  Act. 

Title  of  Act. 

29  &  30  Vict.  c.  ex. 

29  &  30  Vict.  c.  clxx.      - 

30  Vict.  c.  xl.       - 

10.  An  Act  to  repeal  an  Act  passed  in  the  eleyenth  year  of  the  reign 
of  His  Majesty  King  George  the  Fourth,  intitmed  "  An  Actfor 
"'  amending  and  improving  the  road  from  Tonbridge  to  Ightham 
"  and  other  roads  communicating  therewith,  in  the  county  of 
"  Kent ;  and  for  granting  more  effectual  powers  in  lieu  thereof." 

11.  An  Act  to  continue  the  Kingsbridge  and  Dartmouth  Turnpike 
Roads  Trust,  in  the  county  of  Devon ;  and  for  other  purposes. 

12.  An  Act  for  the  Poole  roads,  in  the  county  of  Dorset. 

Fifth  Schedule. 


Acts  which  are  to  be  repealed  on  and  after  the  1st  of  November  1882,  unless  Parliament  in  the 
meantime  otherwise  provides,  due  regard  being  had  in  each  case  to  local  requirements,  aod 
to  the  special  circumstances  of  the  Trust. 


County. 

Name  of  Trust. 

No.  of  Act. 

Derby 
Stafford 

Ashbourne,  Sudbury,  and  Yoxall  Bridge    • 
Uttoxeter  and  Callingwood  Plain    - 

• 

• 

2 
2 

Flint  - 

St.  Asaph  and  Conway        •          -           • 

1 

Date  of  Act. 

Title  of  Act. 

26  Vict.  c.  xix.    - 

26  &  27  Vict.  c.  xoviii.    - 

1.  An  Act  to  repeal  an  Act  passed  in  the  third  year  of  the  reign  of  His 
late  Majesty  King  William  the  Fourth,  intituled  "An  Act  for 
"  the  more  effectually  repairing  and  maintaining  the  turnpike 
"  road  from  Pant  Evan  Brook  in  the  county  of  Flint  to  Abergele 
**  in  the  county  of  Denbigh,  and  thence  to  Conway  Feny  House 
"  in  the  county  of  Carnarvon." 

2.  An  Act  to  repeal  an  Act  passed  in  the  eleventh  year  of  the  reign 
of  His  late  Majesty  I[ing  George  the  Fourth,  intituled  "  An  Act 
"  for  repairing,  altering,  and  improving  the  roads  from  Ashboome 
"  to  Sudbury,  and  from    Sudbury  to  Yoxall  Bridge,  and  firom 
**  Hatton  Moore  to  Tutbury,  and  from  Uttoxeter  to  or  near  the 
"  village  of  Draycott-in-the-Clay,  and  from  Hadley  Plain  on  the 
"  late  forest  or  chase  of  Needwood  to  Callingwood  Plain  on  the 
"  same  late  forest  or  chase,"  and  to  make  other  provisions  in  lieu 
thereof. 
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Chxp.  32. 
Public  Loans  {Ireland)  Remission  Act^  1881. 


AB8TBACT  OP  THE  £NACTH£NIS. 

1.  Short  me. 

2.  EMnguiehmeni  of  debts  in  schedule. 

Schedule. 


An  Act  to  remit  certain  Loans  formerly 
made  out  of  the  Consolidated  Fund. 

(11th  August  1881.) 

Whereas  certain  advances  out  of  the  Con- 
solidated Fimd  have  been  made  in  Ireland  for 
the  objects  mentioned  in  the  schedale  to  this 
Act,  and  upon  each  of  these  advances  the 
amonnt  mentioned  in  the  said  schedale  is  un- 
paid, and  due  to  the  Consolidated  Fund : 

And  whereas  no  snms  have  been  recovered 
npon  the  said  advances  during  a  long  period 
01  years,  and  it  is  inexpedient  to  keep  open 
for  any  fnrther  period  the  accoimt  of  such 
advances : 


Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mi^esty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Public 
Loans  (Ireland)  Bemission  Act,  1881. 

2.  The  debts  due  to  the  Consolidated  Fund 
mentioned  in  the  schedule  to  this  Act,  shtdl, 
after  the  passing  of  this  Act,  be  extinguished, 
and  the  amount  thereof  shall  be  deemed  to 
have  been  a  free  grant  by  Parliament. 


j:*;oo- 


Schedule. 


Object  of 
Advance. 


Acts  under 

which  Advance 

was  made. 


Amonnt 
Advanced. 


Amonnt 
Bepaid. 


Principal 
Outstanding. 


Account  of  Advance  and 
Reason  for  Bemission. 


Tithe  Compo- 
sition. 


4  Qeo.  4.  c.  99 


279,451 


8. 

3 


d, 
7 


51,724 


9. 

6 


d, 
6 


297,726  16 


d. 
1 


The  money  was  advanced  in 
order  to  facilitate  the  exe- 
cution of  the  Irish  Tithe 
Composition  Act  4  Geo.  4. 
c.  99.  Advances  were 
made  in  the  ease  of  2,845 
different  parishes  during 
the  period  from  1824  to 
1844  for  the  expenses  of 
the  execution  of  the  Act, 
part  of  which  expenses 
consisted  in  the  remunera- 
tion of  the  Conmiissioners 
appointed  under  the  Act  to  assess  the  composition  to  be  paid  in  the 
several  parishes.  One  of  the  Commissioners  was  appointed  in  most  cases 
by  or  on  behalf  of  the  tithe-owner,  and  one  by  the  vestry.  The  advances 
were  to  be  repaid  by  the  owners  and  occupiers  of  land  in  five  equal  yearly 
instalments,  but  the  sum  advanced  to  pay  the  Commissioner  appointed  by 
the  tithe-owner  was  to  be  repaid  out  of  the  tithe  composition  at  such  time 
and  in  such  manner  as  the  Lord  Lieutenant  should  direct.  No  interest 
was  charged  on  the  advances.  Repayments  conomenced  in  1826 ;  but, 
after  the  tithe  disturbances  in  1831,  and  the  passing  of  2  &  3  Will.  4.  c.  119., 
no  further  steps  were  taken  for  the  recovery  of  the  advances. 
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[chap.  Si. 


Object  of 
Advance. 


Acts  under 

which  Advance 

was  made. 


Amount 
Advanced. 


Amount 
Repaid. 


Principal 
Outstanding. 


Aecoont  of  Advanoe  and 
Reason  for  Bemiauon. 


Tithe  Relief 


8  fie  4  Will.  4. 
c.  100. 

1  &   2   Vict. 
c.  109. 

2  &    3    Vict, 
c.  97. 


900,000 


8, 

0 


0 


Nil. 


900,000 


0 


d. 
O 


Bj  the  Act  8  &  4  Will. 
4.  c  100.,  the  iasne  of 
1,000,000/.  waa  antfaoiiied 
to  render  onnecenazy  the 
odlectioii  of  tHhet.  and 
oompontiona  lor  lithca  in 
Irehmd  in  1888,  and  of 
the  airean  of  tithes  for 
the  two  preceding  yean. 
640,000/.  waa  advanoed  to 
tithe-owners  to  be  repaid 
in  five  equal  yearly  instal- 
ments without  interest 
The  Act  1  &  2  Vict  c.  109.  provided  for  the  remission  in  certain  cases 
of  these  instalments,  and  also  authorised  the  application  of  the  instal- 
ments which  were  received,  and  of  a  farther  sum  of  260,000/.  authorised 
to  be  raised,  towards  indemnifying  persons  entitled  to  arrears  of  com- 
positions for  tithes  for  the  years  1884-87.  Partly  in  consequence  of  the 
above  no  instalments  in  respect  of  the  640,000/.  reached  the  Consolidated 
Fund,  and  no  part  of  the  260,000/.  has  ever  been  repaid,  leaving  a  total  of 
900,000/.  unpaid.  This  900,000/.  was  raised  by  Exchequer  Bills,  which, 
together  with  the  sum  of  81,862/.  lOs.  for  interest  thereon,  were  converted 
under  2  &  3  Vict  c.  97.  s.  17.  into  1,018,448/.  It.  Id.  capital  stock. 


Chap,  33. 
Summary  Jurisdiction  ( Scotland)  Act^  1881. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Short  title, 

2.  Commencement  of  Act, 

3.  Application, 

4.  SeguUxtion  of  expenses. 

5.  Am4>unt  of  eoopensee  to  he  stated  in  conviction  or  decree. 

6.  Power  to  mUtgate  penalties, 
i .  Fowers  of  sheriff . 

8.  Imprisonment  competent  in  default  of  recovery  by  poinding.   Executions  of  warrants  of  poinding 

and  sale. 

9.  Procedure. 

10.  Boundaries  of  jwrisdiction. 

11.  Application  to  Government  prosecutions. 

12.  SummAMses,  ^c.  may  he  served  hy  police  constables. 


An  Act  to  amend  the  Summary  Procedure 
Act,  1864.  (1 1th  August  ]  881.) 

Wbebeas  by  an  Act  passed  in  the  ninth 
year  of  King  G^eorge  the  Fourth,  chapter 
twenty-nine,  intituled  an  Act  to  authorise 
additional  Circuit  Courts  of  Justiciary  to  be 


held  and  to  facilitate  criminal  trials  in  Soot- 
land,  provision  was  made  for  the  summaiy 
prosecution  of  offences  before  sheriA  of 
counties  in  certain  cases ; 

And  whereas  by  an  Act  passed  in  the  Parlia- 
ment held  in  the  serenth  year  of  EingT^lliam 
the  Fourth  and  the  first  year  of  Her  present 
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Muesiy,  chapter  forty-one,  intLtaled  "  An  Act 
"tor  the  more  effectual  recovery  of  small 
"  debts  in  the  sheriff  courts  and  for  reg^ating 
"  the  establishment  of  circoit  courts  for  the 
"  trial  of  small  debt  causes  by  the  sherifib  in 
"  Scotland,"  herein-after  called  the  Small 
Debt  Act,  1837,  proyision  was  made  for  the 
reoorery  of  statutory  penalties  by  way  of 
action  in  the  sheriff  couxt,  and  a  scale  of  fees 
was  fixed  for  such  prosecutions : 

And  whereas  by  the  Summary  Procedure 
Act,  1864,  further  provision  was  made  for  the 
trial  of  offences  punishable  on  summary  con- 
Tiction,  and  for  the  summary  recovery  of 
penalties : 

And  whereas  by  the  Summary  Jurisdiction 
Act,  1879,  additional  powers  were  conferred 
npon  courts  of  summary  jurisdiction  in  Eng- 
land to  mitigate  and  modify  punishments  in 
sommary  proceedings : 

And  whereas  it  is  expedient  to  amend  the 
Sammary  Procedure  Act,  1864,  to  extend 
certain  of  the  provisions  of  the  Summary 
Junsdiction  Act,  1879,  to  Scotland,  and  also 
to  regulate  the  costs  and  expenses  of  summary 
procedure  in  Scotland : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Sniritual  and  Temporal, 
and  Commons,  in  tnis  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Summary 
Jnrisdiction  (Scotland)  Act,  1881,  and  shall  be 
construed  as  one  with  the  Summary  Procedure 
Act,  1864,  so  far  as  consistent  with  the  tenour 
of  these  Acts  respectively,  and  these  Acts  may 
be  cited  together  as  the  Summary  Jurisdiction 
(Scotland)  Acts,  1864  and  1881,  and  shall  apply 
to  Scotland  only. 

2.  This  Act  shall  commence  on  the  first  day 
of  January  one  thousand  eight  hundred  and 
eighty^two. 

3.  The  provisions  of  the  Summary  Juris- 
diction (Scotland)  Acts,  1864  and  1881,  herein* 
after  cailed  the  Summary  Jurisdiction  Acts, 
shall  apply  to  all  summary  proceedings  as 
enumerated  and  described  in  the  third  section 
of  the  Summary  Procedure  Act,  1864,  and  to 
all  proceedings  of  the  like  nature  which  by  any 
future  Act  are  directed  or  authorised  to  be 
taken  summarily,  or  under  the  provisions  of 
the  Summary  Jurisdiction  Acts,  and  the  thiriy- 
seoond  section  of  the  Summary  Procedure  Act, 
1864,  is  hereby  repealed:  And  it  shall  not  be 
necessary  in  any  case  to  keep  a  record  of  the 
evidence,  except  so  far  as  may  be  required  by 
the  Act  conferring  jurisdiotion  in  the  niattco' 
of  the  prosecution,  or  by  the  sixth  section  of 


the  Summaiy  Prosecutions  Appeals  (Scotland) 
Act,  1875.  Whereas  doubts  have  arisen  whether 
the  third  section  of  the  Summary  Procedure 
(Scotland)  Act,  1864,  includes  and  applies  to 
prosecutions  imdor  the  twenty-thi^  and 
twenty-fourth  sections  of  the  Salmon  Fisheries 
(Scotland)  Act,  1868,  be  it  enacted,  that  the  pro- 
visions of  the  Summary  Jurisdiction  Acts  snail 
apply  to  such  prosecutions,  and  in  all  similar 
cases  when  in  addition  to  a  penalty  a  forfeiture 
is  provided  by  statute.  The  provisions  of  the 
Summary  Jurisdiction  Acts  snail  also  apply  to 
proseontions  under  the  Tweed  Fisheries  Acts : 
Provided  always,  that  it  shall  be  in  the  option 
of  the  prosecutor  to  proceed  either  under  the 
forms  of  the  Tweed  Fisheries  Acts,  or  under 
the  forms  of  the  Summary  Jurisdictian  Acts : 
Provided  also,  that  where  there  is  a  general  or 
local  Police  Act  in  force,  it  shall  be  optional 
in  police  prosecutions  either  to  use  the  forms 
prescribea  by  such  Act,  or  the  forms  provided 
oy  the  Summary  Jurisdiction  Acts. 

4.  The  costs  and  expenses  of  all  complaints 
and  proceedings  instituted  under  the  Summary 
Jurisdiction  Acts  shall  be  regulated  by  the 
table  of  fees  contained  in  the  Schedule  A.  to 
this  Act  annexed,  and  no  other  or  higher  fees 
shall  be  allowed  on  taxation,  ana  where 
expenses  shall  be  awarded  against  a  respondent 
the  decree  shall  be  subject  to  the  following 
limitations : 

(a.)  Where  the  penalty  or  penalties  imposed 
shall  not  exceed  twelve  pounds  the  total 
expenses  decerned  for  shall  not  exceed 
three  pounds : 

(6.)  Where  the  penalty  or  penalties  imposed 
shall  not  exceed  twelve  pounds  but  it 
appears  to  the  Court  that  the  reasonable 
expenses  of  the  complainer's  witnesses, 
together  with  the  other  expenses,  exceed 
the  sums  herein-before  allowed,  the  Court 
may  direct  the  expenses  of  such  witnesses 
to  ;be  paid  in  whole  or  in  part  out  of  the 
penalty. 

The  directions  contained  in  the  schedule 
shall  be  deemed  to  be  part  of  this  enactment. 

5.  In  all  proceedings  under  the  Summary 
Jurisdiction  Acts  in  every  conviction,  order, 
decree  of  absolvitor,  decree  dismissing  the 
complaint,  or  other  decree  disposing  of  the 
complaint,  and  not  at  any  subsequent  time, 
the  Court  may,  subject  to  the  foregoing  pro« 
visions,  when  a  finding  of  expenses  is  com- 
petent, find  such  sum  to  be  due  in  name  of 
expenses,  if  an^y,  as  it  considers  reasonable. 
E^)enses  shall  m  aU  cases  be  recovm^d  as  if 
they  formed  part  of  the  penalty,  and  the  same 
dmg^ace  shall  follow  in  case  of  default  in 
payment. 
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6.  In  all  proceedings  under  the  Summary 
Jurisdiction  Acts — 

(a.)  Where  the  punishment  of  imprisonment 
is  imposed  hj  Act  of  Parliament,  the 
Court  may,  if  it  thinks  the  Justice  of  the 
case  demands  it,  substitute  for  imprison- 
ment a  fine  not  exceeding  twenty-fiye 
pounds  or  reduce  the  amount  of  imprison- 
ment, and  notwithstanding  any  enactment 
to  the  contrary  impose  the  same  without 
hard  labour,  and  wnen  the  punic^ment  of 
a  penalty  or  fine  is  imposed  it  may  reduce 
the  amount  of  such  fine,  and  when  in  the 
case  either  of  imprisonment  or  a  fine  the 
respondent  is  required  to  come  under  his 
own  obligation  or  to  find  caution  or 
security  for  keeping  the  peace  and  observ- 
ing some  other  condition,  or  to  do  any  of 
such  things,  the  Court  may  dispense  with 
any  such  requirement  or  any  part  thereof: 
Provided  that  nothing  in  this  Act  shall 
authorise  the  Court  to  reduce  the  amount 
of  a  fine  when  the  Act  prescribing  such 
amount  carries  into  efiect  a  treaty,  con- 
vention, or  agreement  with  a  foreign  state, 
and  such  treaty,  convention,  or  agreement 
stipulates  for  a  fine  of  minimum  amount : 
Provided  further,  that  this  section  shall 
not  apply  to  proceedings  taken  under  any 
Act  relating  to  any  of  Her  Majesty's 
regular  or  auxiliary  forces  : 

(&.)  Where  a  warrant  of  imprisonment  is 
granted,  whether  in  default  of  payment 
of  a  penalty  or  expenses,  or  for  failure  to 
find  caution  or  security,  or  in  default  of 
recovery  of  sufficient  goods  by  poinding 
and  sale,  when  the  amount  adjudged  to 
be  paid,  or  for  which  security  is  to  be 
found — 

Does  not  exceed  ten  shillings  The  neriod  of  imprisonment 

shall  not  exceed  seven  dsjs. 
Exceeds    ten    shillings    but 

does  not  exceed  one  pound  -  Pourteen  days. 
Bxceeds  one  pound  but  does 

not  exceed  five  pounds        •  One  month. 
Exceeds  five  ponnds  but  does 

not  exceed  twenty  pounds  -  Two  months. 
Exceeds  twenty  pounds         •  Three  months : 

(c.)  Where  any  sum  is  adjudged  to  be  paid, 
the  Court  may  do  any  or  all  of  the  follow- 
ing things  : 

(1.)  Allow  time  for  payment: 
(2.)  Direct  payment  to  be  made  by  in- 
stalments : 
(3.)  Bequire  security  or  caution  to  be 
found   for  the  payment  of  such 
sums  or  instalments  at  such  time 
or  times  as  the  Court  may  pre- 
scribe : 
Where  a  sum  is  directed  to  be  paid  by  in- 
Btahoients  and  default  is  made  in  the  payment 
of  any  one  instalment,  the  same  proceeding 
may  be  taken  as  if  default  had  been  made  in 


payment  of  all  the  instalments  then  remaining 
unpaid. 

The  Court  directing  payment  of  a  sum  or  of 
an  instalment  may  direct  the  payment  to  be 
made  at  such  times  and  places  and  to  such 
person  as  the  Court  may  specify,  and  every 
person  to  whom  such  sum  or  instalment  is 
paid,  where  not  the  clerk  of  Court,  shiJl  as 
soon  as  may  be  pay  over  on  account  for  the 
same  to  the  clerk,  to  be  applied  by  him  in 
manner  provided  by  the  special  Act.  In  com- 
plaints not  founded  on  any  special  Act  the 
maximum  sentence  shall  continue  to  be  as 
defined  by  the  first  recited  Act. 

7.  In  all  prosecutions  which  might  com- 
petently have  been  instituted  by  summary 
complaint  and  under  the  Summary  Jurisdic- 
tion Acts,  but  which  shall  be  instituted  by 
criminal  libel  and  shall  be  tried  by  the  sheriff 
and  a  jury,  the  sheriff  or  his  subistitute  shall 
have  all  the  powers  conferred  by  the  preceding 
section  upon  the  Court  in  proceedings  under 
the  Summary  Jurisdiction  Acts. 

8.  (1.)  Subject  to  the  provisions  of  section 
six,  in  all  proceedings  under  the  Summary 
Jurisdiction  Acts  where  a  warrant  of  poinding 
and  sale  is  competent,  a  warrant  of  imprison- 
ment in  default  of  recovery  of  sufficient  ffoods 
shall  likewise  be  competent  for  a  period  not 
exceeding  three  montks,  and  the  Court  shall 
specify  the  term  of  imprisonment  in  the 
warrant. 

(2.)  All  warrants  of  poinding  and  sale  under 
the  Summary  Jurisdiction  Acts  shall  be  exe- 
cuted in  manner  provided  by  the  Small  Debt 
Act,  1837,  provided  that  in  place  of  the 
customary  notice  of  sale,  notice  of  every  sale 
under  such  warrants  shall  be  given  by  adver* 
tisement  in  some  newspaper  circulating  in  the 
place  of  sale  on  the  day  of  sale  or  within  three 
days  preceding  the  same. 

« 

9.  (1.)  Every  complaint  at  the  instance  of  a 
private  prosecutor  or  complainer  under  the 
Summary  Jurisdiction  Acts  may  be  signed 
either  by  such  private  prosecutor  or  com- 
plainer, or  by  a  duly  qualified  law  agent  on 
nis  behalf,  and  such  law  agent  may,  in  the 
absence  of  the  private  prosecutor  or  complainer, 
appear  in  Court,  and  conduct  the  prosecution 
on  his  behalf. 

(2.)  In  all  cases  where  a  warrant  of  citation 
or  apprehension  is  to  be  granted  on  sworn 
information,  such  information  may  be  sworn 
to  before  any  justice  of  the  peace  or  magistrate 
of  a  burgh,  although  the  prosecution  is  to  be 
before  the  sheriff. 

(3.)  Where  an  adjournment  is  granted  on 
the  respondent's  application,  the  court  mBj, 
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inatead  of  ordaining  the  respondent  to  find 
secoritj  to  appear,  appoint  the  respondent  to 
attend  the  sitting  of  the  conrt  to  which  the 
case  is  ad^jonmea  nnder.a  suitable  penalty  in 
case  he  shall  fail  to  appear. 

(4.)  In  all  cases  where  an  appeal  is  competent, 
it  shall  be  in  the  power  of  the  Court  of  Appeal, 
on  the  application  of  either  party  and  on  such 
terms  as  to  the  Court  shall  seem  fit,  to  amend 
the  case,  and  all  appeals  from  proceedings 
onder  the  Summary  Jurisdiction  Acts  shall  be 
tfJcen  to  the  Hi^h  Court  of  Justiciary  at 
Edinburgh  or  on  circuit. 

(5.)  A  warrant  of  imprisonment  may  be  in 
the  form  contained  in  the  Schedule  B.  to  this 
Act  annexed. 

10.  In  all  proceedings  for  the  trial  of  offences 
onder  the  SummaiT  Jurisdiction  Acts — 

(1.)  Where  the  offence  is  committed  in  any 
harbour,  river,  arm  of  the  sea,  or  other 
water  (tidal  or  other)  which  runs  between 
or  forms  the  boundary  of  the  jurisdiction 
of  two  or  more  courts,  such  offence  may 
be  tried  by  any  one  of  such  courts : 

(2.)  Where  the  offence  is  committed  on  the 
boundary  of  the  jurisdiction  of  two  or 
more  courts,  or  within  the  distance  of  five 
hundred  yards  of  any  such  botrndair,  or 
is  begun  within  the  jurisdiction  of  one 
court,  and  completea  within  the  jtiris- 
diction  of  another  court,  such  offence 
may  be  tried  by  any  one  of  such  courts : 

(3.)  Where  tiie  offence  is  committed  on  any 
person,  or  in  respect  of  any  property  in  or 
upon  any  carriage,  cart,  or  vehicle  what- 
soever employed  in  a  journey,  or  on  board 
any  vessel  whatsoever  employed  in  a 
navigable  river,  lake,  canal,  or  inland 
navigation,  the  persoii  accused  of  such 
offence  maj  be  tried  by  any  court  through 
whose  jurisdiction  such  carriage,  cart, 
vehicle,  or  vessel  x)as8ed  in  the  course  of 
the  journey  or  voyage  during  which  the 
offence  was  committed,  and  where  the  side, 
bank,  centre,  Or  other  part  of  the  high- 
way, road,  river,  lake,  canal,  or  inland 
navigation  along  which  the  carriage,  cart, 
vehicle,  or  vessel  passed  in  the  course  of 
such  journey  or  voyage  is  the  boundary 
of  the  jurisi^ction  of  two  or  more  courts  a 
person  may  be  tried  for  such  offence  by 
any  one  of  such  courts : 


(4.)  Any  offence  which  is  authorised  by  this 
section  to  be  tried  by  anv  court  may  be 
dealt  with,  heard,  tried,  determined, 
adjudged,  and  finished,  as  if  the  offence 
had  been  wholly  committed  within  the 
jurisdiction  of  such  court. 

11.  The  Summary  Jurisdiction  Acts  shall 
apply  to  all  summary  proceedings  under  the 
statutes  relating  to  the  jPost  Office. 

Every  offence  under  the  statutes  relating  to 
the  Post  Office  for  which  a  person  is  liable  to 
forfeit  a  sum  not  excee^ng  twenty  pounds 
may  be  prosecuted  in  manner  provided  by  the 
Summary  Juris^ction  Acts. 

The  Summary  Jurisdiction  Acts  shall,  not- 
withstan(£ng  any  special  provisions  to  the  con- 
trary contained  in  any  of  tne  statutes  relating  to 
Her  Majesty's  revenue  under  the  control  of 
the  Commissioners  of  Inland  Revenue  or  the 
Commissioners  of  Customs,  apply  to  all  sum- 
mary proceedings  under  or  by  virtue  of  any 
of  the  said  statutes ;  and  in  such  proceeding^ 
it  shall  be  lawful  to  grant  decree  for  the  con- 
demnation of  goods  seized  as  forfeited  under 
the  provisions  of  the  stud  Acts,  and  prosecu- 
tions under  the  Bevenue  Acts  shall  continue 
to  be  subject  to  &PP^al  to  quarter  sessions  and 
to  the  Court  of  ^chequer  in  Scotland  in 
manner  therein  provided : 

Provided  that  where  the  sum  adjudged  by 
conviction  under  or  bv  virtue  of  any  of  the 
said  statutes  to  be  paia  exceeds  fifty  pounds, 
the  period  of  imprisonment  imposed  m  respect 
of  the  nonpayment  of  such  sum,  or  in  respect 
of  the  default  of  a  sufficient  distress  to  satisfy 
such  sum,  may  exceed  three  months  but  shall 
not  exceed  six  months. 

And  the  twenty-fifth  section  of  the  Summary 
Procedure  Act,  1864,  is  hereby  repealed  in  so 
far  as  it  applies  to  proceedings  under  any  of 
the  statutes  relating  to  Her  Majesty's  revenue. 

12.  All  summonses,  complaints,  warrants, 
orders,  or  other  process  in  prosecutions  under 
the  Summary  Jurisdiction  Acts  at  the  instance 
of  procurators  fiscal,  parochial  boards,  or 
school  boards  may  be  served  and  executed  by 
police  constables  within  the  county,  burgh,  or 
police  district  in  which  the  persons  upon  whom 
the  same  are  to  be  served  or  executed  shall 
reside  or  may  be  found. 
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Table  of  Fees. 

I. — To  THE  Peocurator  Fiscal  or  Qualified 
Law  Agent  acting  for  a  Private  Prosecutor. 

£    8.   d. 
Framing  the  complaint  and  whole 
proceedings  prior  to  trial  •  • 

Each  copy  of  complaint  for  serTice  • 
Attending  at  trial — 

If  plea  of  guilty  -  -  - 

If  proof  led  -  -  - 

If  case  adjonmed  for  aeoond  diet    0    5    0 

II. — GouRT  OB  Clerk's  Dues. 

For  each  complaint   •  -  «    0    2    6 

For  whole  proceedings  at  trial— 

If  plea  of  guilty  -  -  -    0    2    6 

If  proof  led         -  --050 

Extract  of  any  judgment,  convictionj 
or  order       •  -  -  -010 

To  the  bar  officer  for  whole    pro- 
ceedings— 
If  plea  of  guilty  -  -  -    0    0    6 

If  proof  led         .  -  -010 

III.— Ofhcer's  Fkbs. 

For  serving  each  complaint  and  re- 
turning execution  •  -  •    0    1    6 


-026 


-010 


For  citing  each  witness 

For  apprehending  a  respondent  or 
witness        -  -  . 

For  each  hour  the  prisoner  is  neces- 
sarily in  the  custody  of  the  officer 
beyond  the  first 

For  travelling  expenses,  poinding, 
sale,  or  arrestment,  the  same  al- 
lowances as  in  I.  Yic,  cap.  41 
In  any  case  where  a  concurrent  or  assistant 

is  reauired  he  will  be  allowed  a  sum  equal  to 

two  thirds  of  the  fee  payable  to  the  officer  for 

the  same  business. 
Where  an  officer  or  concurrent  has  to  charge 

for  a  conveyancCi  the  mileage  rates  will  not  be 

allowed. 


Schedule  B. 


Decerns  and  adjudges  the  said  to  be 

imprisoned  for  the  space  of  ,  and  there- 

after to  be  set  at  liberty,  and  for  that  purpose 
grants  warrant  to  officers  of  law  to  convey  the 
said  to  the  prison  of  ,  uiere- 

after  to  be  dealt  with  in  due  course  of  law. 

If  the  sentence  of  imprisonment  is  alter- 
native the  necessary  variation  will  be  made  in 
this  form. 


Chap  34. 
Metropoliian  Open  Spaces  Act^  1881 


ABSTRACT  OF  THE  ZNAGTHENTS. 

1.  Interpretation  claiMe. 

2.  Fmver  to  trtuteea  to  tranefer  certain  open  spaces  to^  local  atUhoritij, 

3.  Power  to  transfer  other  open  space  to  local  authority, 

4.  Potoer  to  traaujer  disused  hwnal  grounds  to  local  aiUhorihf, 

5.  Powers  and  duties  of  heal  authority, 

6.  Byela/ws. 

7.  MeiropoUtan  Board  and  vestry  or  district  hoard  unvy  carry  out  Act  Jointly* 

8.  Provision  for  extarorparochial  places, 

9.  Provision  for  coTnpensaUon. 

10.  Expenses, 

11.  Extent  of  Act. 

12.  Application  in  city  of  London, 

13.  Short  title. 
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An  Act    to    amend    the  Metropolitan 
Open  Spaces  Act,  1877. 

(11th  August  1881.) 

Whereas  by  the  Metropolitan  Open  Spaces 
Act,  1877,  certain  facilities  were  provided  for 
making  available  the  open  spaces  in  the  metro- 
polis [for  the  use  of  the  inhabitants  thereof 
for  exercise  and  recreation,  and  it  is  expe* 
dient  to  amend  and  extend  the  said  Act,  and 
to  provide  greater  facilities  for  the  porpose 
aforesaid : 

Be  it  enacted  by  the  Queen's  most  Excellent 
l£;^esty,  by  and  with  the  advice  and  consent 
of  the  Loros  Spiritual  and  Temporal,  and  Com- 
monSf  in  this  present  Parliament  assembled, 
and  l^  the  authority  of  the  same,  as  follows : 

1.  In  this  Act,  unless  the  context  otherwise 
requires — 

"Open  space"  means  any  land  (whether 
inclosea  or  unindosed)  which  is  not  built 
on,  and  which  is  laid  out  as  a  garden  or 
is  used  for  purposes  of  recreation,  or  lies 
waste  and  unoccunied ;  but  shall  not  in- 
clude any  inclosea  land  which  has  not  a 
public  road  or  footpath  completely  round 
the  same ; 

"The  metropolis"  means  the  metropolis 
BA  defined  by  the  Metropolis  Management 
Act,  1865 ; 

**  The  Metropolitan  Board"  means  the  Metro- 
politan Board  of  Works  as  constituted  by 
the  same  Act ; 

"Vestry"  means  a  vestry  of  one  of  the 
parishes  specified  in  Schedule  A.  of  the 
same  Act ; 

"  District  board "  means  a  board  of  works 
of  one  of  the  districts  specified  in  Schedule 
B.  of  the  same  Act ; 

"The  corporation"  means  the  mayor  and 
commonalty  and  citizens  of  the  city  of 
London,  and  the  powers  conferred  upon 
them  by  this  Act  may  be  exercised  by  the 
mayor,  aldermen,  and  commons  of  the 
said  city  in  common  council  assembled ; 

The  "owner"  of  a  churchyard,  cemetery, 
or  burial  ground  means  the  person  or 
persons,  corporation  sole,  or  body  corpo- 
rate in  whom  the  soil  and  freehold  of  such 
churchyard,  cemetery,  or  burial  ground 
is  vested,  whether  as  appurtenant  or 
incident  to  any  benefice  or  cure  of  souls, 
or  otherwise. 

"The  term  "burial  ground"  shall  include 
any  cround,  whether  consecrated  or  not, 
which  has  been  at  any  time  set  apart  for 
the  purposes  of  interment,  and  in  which 
interments  have  taken  place  since  the 
year  1800. 


2.  Where  any  open  space  within  the  metro- 
polis is  under  the  provisions  of  any  Private 
or  Local  Act  of  Parliament  placed  under  the 
care  and  management  of  ti'ustees  or  other 
persons,  with  a  view  to  the  preservation  and 
regulation  of  the  same  as  a  garden  or  open 
space,  it  shall  be  lawful  for  the  said  trustees 
or  other  the  managing  body  thereof  for  the 
time  being,  in  pursuance  of  any  resolution 
duly  passed  as  herein-after  mentioned,  and 
with  the  consent,  to  be  signified  in  manner 
herein-after  appearing,  of  the  owners  and 
occupiers  of  any  houses  fronting  upon,  or  the 
owners  or  occupiers  of  which  are  liable  to  be 
specially  rated  for  the  maintenance  of  the  open 
space,  to  convey,  assi^,  or  transfer  for 
valuable  or  nominal  consideration,  or  by  way 
of  gift,  to  the  Metropolitan  Board,  or  to  the 
vestry  or  district  board  of  the  parish  or 
district  in  which  such  open  space  or  any  part 
thereof  is  situate,  the  soil  ana  freehold  of,  or 
other  their  entire  interest  in,  or  (where  no 
interest  in  the  soil  of  such  open  space  is  vested 
in  them)  the  entire  care  and  management  of 
the  said  open  space,  to  the  end  that  the  same 
may  be  preserved  for  the  enjoyment  of  the 
public;  and  upon  such  conveyance,  assign- 
ment, or  transfer  such  trustees  or  other 
managing  body  shall  be  relieved  and  dis- 
charged from  all  trusts,  powers,  and  duties 
imposed  upon  them  bv  the  Act  or  other  inslsu- 
ment  under  which  tney  were  constituted,  or 
under  which  they  then  act  or  otherwise  with 
reference  to  the  said  open  space,  but  shall  hold 
any  purchase  money  paid  for  or  in  respect  of 
the  said  open  space  in  trust  for  the  benefit  of 
the  persons  or  class  of  persons  for  whose 
benefit  the  said  open  space  was  previously 
preserved  and  managed  by  the  saia  trustees, 
and  such  persons  or  class  of  persons  shall  be 
discharged  from  any  special  rate  or  other 
obligation  previously  imposed  on  them  in 
respect  of  such  open  space. 

it  shall  be  lawfhl  for  any  such  trustees  or 
managing  body  as  aforesaid,  in  pursuance  of 
any  such  resolution  as  aforesaid,  and  with 
such  consent  as  aforesaid,  for  any  valuable 
or  nominal  consideration,  by  way  of  rent  or 
otherwise,  or  without  any  consideration,  to 
grant  or  transfer  to  the  Metropolitan  Board, 
or  to  any  such  vestry  or  district  board  as 
aforesaid,  any  term  of  years  or  other  limited 
interest  in  or  any  right  or  easement  over  such 
open  space,  or  to  enter  into  any  agi^ement 
with  the  Metropolitan  Board  or  any  such 
vestry  or  district  board  as  aforesaid  for  the 
opening  to  the  public  of  such  open  space,  and 
the  care  and  management  thereof  by  such 
board  or  vestry  at  all  times  or  at  any  specified 
time  or  times,  without  the  transfer  to  such 
board  or  vestry  of  any  interest  in  the  soil  of 
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Buoh  open  space ;  and  any  such  grant,  demise, 
transfer,  or  agreement  as  aforesaid  shall  be 
deemed  a  good  execution  of  the  trusts,  powers, 
and  duties  imposed  upon  the  said  trustees  by 
tJie  Act  or  other  instrument  under  which  they 
are  constituted  or  act. 

A  resolution  under  this  section  shall  be 
deemed  to  have  been  duly  passed  if  at  a 
meeting  of  the  trustees  or  other  the  persons 
constituting  such  managing  body  as  aforesaid, 
summoned  Dy  at  least  one  month's  notice  in 
writing  left  at  or  sent  by  post  to  their  last 
known  or  usual  place  of  abode,  such  resolution 
shall  have  been  passed  by  a  majority  of  two 
thirds  in  number  of  the  persons  present  at 
such  meeting,  and  if  such  resolution  shall  also 
haye  been  confirmed  by  two  thirds  in  number 
of  the  persona  present  at  a  second  like  meeting, 
to  be  summoned  by  such  notice  as  aforesaid, 
«nd  to  be  held  at  an  interval  of  not  less  than 
one  calendar  month  from  the  first  meeting. 

The  consent  of  such  owners  and  occupiers  of 
houses  as  aforesaid  shall  be  held  to  have  been 
given  and  signified  if,  at  a  meeting  of  such 
persons  summoned  by  at  least  one  month's 
notice  in  writing  given  as  herein-after  directed, 
a  resolution  shsjf  have  been  p^sed  by  ft  ma« 
jority  of  at  least  two  thirds  in  number  of  the 
persons  present  at  such  meeting  consenting  to 
the  conveyance,  grant,  or  transfer  of  the  said 
open  space  as  iiforesaid,  or  to  such  an  agree- 
ment with  the  Metropolitan  Board,  vestry,  or 
district  board  as  aforesaid;  and  if  such  re- 
solution shall  also  have  been  confirmed  by  two 
thirda  in  number  of  such  owners  and  occupiers 
present  at  a  second  like  meeting,  to  be  sum- 
moned in  like  manner  to  the  first  meeting,  and 
to  be  held  at  an  interval  of  not  less  than  one 
calendiur  montii  from  the  first  meeting. 

Notice  of  such  meeting  shall  be  given  bv 
leaving  the  same  or  sending  the  same  througn 
the  post  to  every  house  fi*onting  upon,  or  the 
owner  or  occupier  of  which  is  liable  to  be 
specially  rated  for  the  maintenance  of,  the 
the  said  open  space,  and  by  inserting  the  same 
as  an  advertisement  at  least  three  times  in  any 
two  or  more  London  daily  papers,  and  sucn 
notice  shall  state  generally  the  object  of  the 
said  meeting,  and  no  such  meeting  shall  be 
held  between  the  first  day  of  August  in  one 
year  and  the  thirty-first  day  of  Januaiy  in  the 
following  year. 

For  the  purposes  of  this  section  the  owner  of 
a  house  shall  include  any  person  entitled  to 
any  term  of  years  therein ;  and  the  occupier 
of  a  house  shidl  be  the  person  rated  to  the 
relief  of  the  poor  in  respect  of  the  said  house. 

If  at  any  meeting  of  such  trustees  or 
managing  body,  or  at  any  meeting  of  such 
owners  or  occupiers  as  before  mentioned,  the 
resolution  proposed  at  any  such  meeting  be 
not  carried,  no  meeting  shall  be  called  or  neld 


with  the  same  object  in  respect  to  the  same 
garden  or  open  space  until  me  expiration  of 
three  years  from  the  day  on  wnich  such 
resolution  so  proposed  was  rejected  at  any  such 
meeting  as  above  mentioned. 

A  conveyance,  assi^punent,  demise,  grant, 
or  agreement  under  this  section  shall  be  made 
by  an  instrament  under  the  common  seal  of 
the  trustees  or  other  managing  body  if  such 
body  be  a  corporation,  and  if  it  be  not  a 
corporation  under  the  handa  and  seals  of  any 
five  members  of  such  body,  or  of  all  the 
members  thereof  if  for  the  time  being  they  be 
less  than  five  in  number. 

The  trustees  or  other  the  managing  body  of 
any  such  open  space  as  aforesaid  may  (any- 
thmg  contained  in  the  Act  or  other  inatroment 
under  which  they  are  constituted  or  act  to  the 
contrary  notwithstanding),  in  pursuance  of 
any  such  resolution  as  aforesaid,  and  with  such 
consent  as  aforesaid,  simplified  as  aforeaaid, 
admit  persons  not  owning,  oocnpying,  or 
residing  in  any  house  fix>n1dng  on  the  said 
open  space  to  tne  eigoyment  of  the  said  open 
space  at  all  times,  or  at  any  specified  time  or 
times,  and  may  regulate  the  aamission  of  such 
persons  thereto  on  such  terms  and  conditioiu 
m  all  respects  as  the  tmateea  may  think 
proper. 

Any  trasteea  so  acting  as  aforesaid  shall  have 
the  same  power  of  makiog  byelawa  as  that 
conferred  oy  the  fourth  section  of  the  Act 
paased  in  the  twenty-sixth  year  of  Her  Majesty, 
chapter  thirteen,  mtitnled"An  Act  for  the 
"  protection  of  certain  garden  or  ornamental 
"  grounds  in  cities  and  boroughs  upon  the 
**  committee  therein  mentioned. 

Where  the  fireehold  of  any  such  open  space 
as  is  referred  to  in  this  section,  and  the  free- 
hold of  all  or  of  the  major  part  of  the  houses 
round  such  open  space  are  vested  in  the  aame 
person  or  persons,  the  powers  conferred  by 
this  section  shall  not  be  exercised  without  the 
consent  of  suoh  person  or  persons. 

3.  The  owner  of  any  open  space  within  the 
metropolis  which  is  subject  to  rights  of  user 
for  exercise  and  recreation  (securedby  covenant 
or  otherwise)  in  the  owners  and  occupiers  (or 
of  either  of  such  classes)  of  any  houses  round  or 
near  the  same  may,  with  the  consent  (to  be 
signified  in  manner  herein-afber  appearing)  of 
such  owners  and  occupiers  of  houses,  convey 
to  the  Metropolitan  Board,  or  to  the  vestrv  or 
district  boara  of  the  parish  or  district  in  which 
such  open  space  or  any  part  thereof  is  sitoate, 
the  sou  of  the  said  open  space  in  trust  for  the 
enjoyment  of  the  public ;  and  the  owner  or  any 
person  or  persons  in  whom  any  term  of  years 
or  other  limited  interest  in  sucn  open  space  is 
vested  may,  with  the  like  consent,  gnnt  or 
transfer  to  the  Metroj^itan  Board  or  sach 
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vestry  or  district  board  as  aforesaid,  in  trust 
as  aforesaid,  any  term  of  years  or  other  limited 
.  interest  in  or  any  right  or  easement  over  snch 
open  space,  or  enter  into  any  agreement  with 
the  Metropolitan  Board  or  any  snch  vestry  or 
district  board  as  aforesaid  for  the  opening  to 
the  pablic  of  snch  open  space,  and  the  care 
and  management  thereof  by  such  board  or 
vestry  either  at  all  times  or  at  any  specified 
time  or  times  without  the  transfer  to  such 
board  or  vestry  of  any  interest  in  the  soil  of 
such  open  space. 

The  consent  of  such  owners  and  occupiers  of 
houses  as  aforesaid  shall  be  held  to  have  been 
given  and  signified  if  at  a  meeting  of  such 
persons  summoned  by  at  least  one  month's 
notice  in  writing  (given  as  herein-after  directed) 
A  resolution  shall  have  been  passed  by  a  majo- 
rity of  at  least  two  thirds  in  number  of  the 
persons  present  at  such  meeting  consenting  to 
the  conveyance,  grant,  or  transfer  of  the  said 
open  space  as  aforesaid,  or  to  such  an  agree- 
ment with  the  Metropolitan  Board,  vestry,  or 
district  board  as  aforesaid,  and  the  owner  shall 
be  thereupon  discharged  from  any  liability  to 
any  person  entitled  to  such  right  of  user  as 
aforesaid  in  respect  of  any  act  done  in  occord- 
ance  with  such  resolution. 

Notice  of  such  meeting  shall  be  given  bv 
leaving  the  same  or  sending  the  same  througn 
the  post  to  every  house,  the  owner  or  occupier 
of  which  is  entitled  to  any  ri^ht  of  user,  and 
by  inserting  the  same  as  an  advertisement  at 
least  three  times  in  any  two  or  more  London 
daily  papers,  and  such  notice  shall  state  gene- 
rally the  object  of  the  said  meeting ;  and  no 
such  meeting  shall  be  held  between  the  first 
day  of  August  in  one  year  and  the  thirty-first 
day  of  January  in  the  following  year. 

For  the  purposes  of  this  section  the  owner 
of  an  open  space  shall  be  any  person  or  persons 
in  whom  the  soil  of  the  open  space  is  vested 
for  an  estate  in  possession  during  his  or  their 
life  or  lives  or  for  any  larger  estate ;  the  owner 
of  a  house  shall  include  any  person  entitled  to 
any  term  of  years  therein ;  and  the  occupier 
of  a  house  shall  be  the  person  rated  to  the 
relief  of  the  poor  in  respect  of  the  said  house. 

4.  The  owner  of  any  churchyard,  cemetery, 
or  burial  sround  situate  within  the  metropolis, 
and  closed  for  burials  either  under  an  oraer  of 
Her  Majesty  the  Queen  in  Council,  or  oUier- 
wise,  may  convey  uie  soil  of  such  churchyard, 
cemetery,  or  burial  ^pound,  or  grant  any  term 
of  years  or  other  limited  interest  therein  to  or 
enter  into  any  agreement  with  the  Metropolitan 
Board  or  the  vestry  or  district  board  of  the 
parish  or  district  in  which  such  churchyard, 
cemetery,  of  burial  ground,  or  an^  part  thereof, 
in  ntnate  for  the  purpose  of  g^vmg  the  public 
ACcesB  to  the  saia  cnurchyara,  cemetery,  or 

YoL.  LX.^Law  Joxtb.  Siat. 


burial  ground,  and  preserving  the  same  as  an 
open  space  accessible  to  the  public,  and  under 
the  control  of  such  board  or  vestry,  and  for  the 
purpose  of  improving  and  laying  out  the  same. 

5.  The  Metropolitan  Board  and  the  vestry 
or  district  board  of  the  parish  or  district  within 
which  any  open  space,  churchyard,  cemetery, 
or  burial  ground,  or  any  part  thereof,  is  situate 
may,  by  agreement,  and  for  valuable  or  nomi- 
nal consideration  by  way  of  payment  in  gross 
or  of  rent,  or  otherwise,  or  without  any  con- 
sideration, take  and  hold  the  soil  and  freehold 
of,  or  any  term  of  years  or  other  limited  estate 
or  interest  in,  or  any  right  or  easement  in  or 
over  any  open  space,  churchjrard,  cemetery, 
or  burial  grouna,  and  may,  with  reference  to 
any  open  space,  churchyard,  cemetery,  or  burial 
ground,  undertake  the  entire  or  partial  care, 
management,  and  control  thereof,  whether  any 
interest  in  the  soil  is  transferred  to  the  board 
or  vestry  or  not,  and  may  for  the  purposes  afore- 
said enter  into  any  agreement  with  the  persons 
authorised  by  this  Act  to  agree  with  reference 
to  any  open  space,  churchyard,  cemetery,  or 
burial  ground  or  with  any  other  persons  inte- 
rested therein. 

Any  estate  or  interest  in  or  control  over  any 
open  space,  churchyard,  cemetery,  or  burial 
ground  acquired  by  the  Metropolitan  Board,  or 
any  vestry  or  district  board  under  the  provisions 
of  this  Act,  shall  be  held  and  administered  bv 
such  board  or  vestry  in  trust  to  allow,  and  with 
a  view  to,  the  enjoyment  by  the  public  of  such 
open  space,  churchyard,  cemetery,  or  burial 
ground  in  an  open  condition,  free  from  build- 
ings and  under  proper  control  and  regulation, 
and  for  no  other  purpose,  but  such  Metropolitan 
Board,  vestry,  or  district  board  shall  not  allow 
the  playing  of  any  games  or  sports  therein ; 
and  the  board  or  vestry  shall  maintain  and  keep 
the  same  in  a  good  and  decent  state,  and  may 
inclose  or  keep  the  same  inclosed  with  proper 
railings  and  gates,  and  may  drain,  level,  lay 
out,  turf,  plant,  ornament,  light,  seat,  and 
otherwise  improve  the  same,  and  do  all  such 
works  and  things,  and  employ  such  officers  and 
servants,  as  may  be  requisite  for  the  purposes 
aforesaid,  or  any  of  them. 

Provided  that  no  board  or  vestry  shall 
exercise  any  of  the  powers  of  management  in 
this  Act  mentioned  with  reference  to  any  con- 
secrated ground,  unless  and  until  they  are 
authorised  so  to  do  by  the  license  or  faculty  in 
that  behalf  of  the  bishop  of  the  diocese  in 
which  such  consecrated  ground  is  situate, 
which  license  or  faculty  ma^be  muted  by 
such  bishop  upon  the  application  of  the  board 
or  vestry,  and  may  extend  to  the  removal  of 
any  tombstone  or  monument,  under  such  con* 
ditions  and  subject  to  such  restrictions  as  to 
the  bishop  may  seem  fit. 
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6.  The  Metropolitan  Board  and  any  vestry 
or  district  board  may,  with  reference  to  any 
open  space,  churchyard,  cemetery,  or  burial 
ground  in  or  over  which  it  has  acquired  any 
estate,  interest,  or  control  under  the  provisions 
of  this  Act,  make  byelaws  for  the  regulation 
thereof,  and  of  the  days  and  times  of  admis- 
sion thereto,  and  the  preservation  of  order  and 
prevention  of  nuisances  therein,  and  may  by 
such  byelaws  impose  penalties  for  the  inftinge- 
ment  thereof,  and  provide  for  the  removal 
of  any  person  infringing  any  such  byelaw  by 
any  ojQScer  of  the  board  or  vestry  or  police 
constable. 

Byelaws  made  under  this  Act  shall  be  made 
in  the  same  manner  and  subject  to  the  same 
conditions  as  byelaws  made  by  the  Metro- 
politan Board  or  by  a  vestry  or  district  board, 
as  the  case  may  be,  under  the  Metropolis 
Management  Act,  1855. 

7.  The  Metropolitan  Board  or  any  vestry  or 
district  boards  and  where  an  open  space  extends 
into  two  or  more  parishes  or  districts  two  or 
more  vestries  or  district  boards,  either  with  or 
without  the  Metropolitan  Board,  may  jointly 
carry  out  the  provisions  of  this  Act,  and  may 
enter  into  any  agreement,  on  such  terms  as 
may  be  arranged  between  them,  for  so  doing 
and  for  defraying  the  expenses  of  the  execu- 
tion of  the  Act,  and  the  Metropolitan  Board 
may  defray  the  whole  or  any  part  of  the 
expenses  of  the  execution  of  this  Act  by  any 
vestiy  or  district  board,  and  any  vestry  or 
district  board  may  similarly  defray  the  whole 
or  any  part  of  the  expenses  of  the  Metropolitan 
Board  or,  where  an  open  space  extenos  into 
two  or  more  parishes  or  districts,  of  any  other 
vestry  or  district  board. 

8.  Where  any  open  space,  churchyard, 
cemetery,  or  burial  ground,  by  virtue  of  any 
Act  of  Parliament  or  otherwise,  is  extra- 
parochial,  or  forms  part  of  some  parish  other 
than  that  which  surrounds  the  same,  the 
vestry  or  district  board  acting  for  the  parish 
surrounding  the  same  may  carry  out,  or  may 
enter  into  agreement  with  any  one  or  more 
vestries  or  district  boards  acting  for  any  other 
parishes,  on  such  terms  as  may  be  arranged 
between  them,  and  may  jointly  carry  out,  the 
provisions  of  this  Act,  and  shall  have  the  same 
powers  in  every  respect  as  if  such  open  space, 
churchyard,  cemetery,  or  burial  ground  were 
part  of  the  pturish  or  district  of  such  vestry  or 
district  board. 

D.  No  estate,  interest,  or  right  of  a  profitable 
or  beneficial  nature  in,  over,  or  affecting  an 
open  space,  churchyard,  cemetery,  or  burial 


ground  shall,  except  with  the  consent  of  the 
body  or  person  entitled  thereto,  be  taken  away 
or  injuriously  affected  by  anything  done  under 
this  Act  without  compensation  being  made  for 
the  same;  and  such  compensation  shall  be 
paid  by  the  Metropolitan  Board,  vestry,  or 
district  board  by  which  such  estate,  interest, 
or  right  is  taken  away  or  injnriotiBly  affected, 
and  shall,  in  case  of  difference,  be  ascertained 
and  provided  in  the  same  manner  as  if  the 
same  compensation  were  for  the  compulsory 
purchase  and  taking  or  the  injurious  affecting 
of  lands  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  any  Acts 
amending  the  same. 

10.  All  expenses  incurred  under  this  Act  by 
the  Metropolitan  Board  or  by  any  vestry  or 
district  board  shall  be  defrayed  out  of  the 
funds  at  their  disposal  respectively,  or  which 
they  respectively  are  empowered  to  raise  under 
the  Metropolis  Mana^ment  Act,  1855,  and  the 
several  Acts  amending  the  same ;  and  such 
expenses  shall  be  deemed  to  be  expenses  for 
which  provision  is  made  by  such  Acts. 

11.  This  Act  shall  extend  only  to  the  metro- 
polis, and  shall  not  extend  to  tne  royal  parks 
or  to  any  land  belonging  to  Her  Majesty  in 
right  of  her  Crown  or  of  her  Duchy  of  Lan- 
caster, or  to  any  garden,  ornamental  ground, 
or  ornamental  land  for  the  time  being  under 
the  management  of  the  Commissioners  for  the 
time  being  of  Her  Majesty's  Works  and  Public 
JBuildin^  or  of  the  Commissioners  for  the 
time  being  acting  under  the  Crown  Estate 
Paving  Act,  1851,  or  to  any  metronolitan 
common  within  the  meaning  of  the  Metro- 
politan Commons  Act,  1866,  and  the  Metro- 
politan Commons  Amendment  Act,  1869. 

12.  The  powers  in  this  Act  conferred  on  and 
in  relation  to  the  Metropolitan  Board,  vestries, 
and  district  boards  shall  in  the  city  of  London 
be  exercised  by  and  have  relation  to  the  corpo- 
ration, who  sliall  defray,  out  of  the  metage  of 
grain  duty  or  otherwise,  all  the  expenses 
caused  by  or  connected  with  the  execution  of 
such  powers  by  them ;  and  any  byelaws  made 
by  the  corporation  for  the  regulation  of  any 
open  space  acquired  under  the  powers  of  this 
Act  shall  be  made  and  allowed  in  manner  pre- 
scribed by  the  Corporation  of  London  (C^n 
Spaces)  Act,  1878. 

13.  This  Act  may  be  cited  as  the  Metropo- 
litan Open  Spaces  Act,  1881 ;  and  this  Act  and 
the  Metropolitan  Open  Spaces  Act,  1877,  may 
together  be  cited  as  the  Metropolitan  Open 
Spaces  Acts,  1877  and  1881. 
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Chap.  35. 
Coroners  {Ireland), 


ABSTRACT   OP  THE    ENACTMENTS. 

1.  Be'peal. 

2.  Qualification  of  coroner, 

3.  Bemuneration  of  coroner. 

4.  Polling  to  continue  for  one  day, 

5.  Payment  of  witnesses, 

6.  Jury  on  inquest. 

7.  Bail  in  cases  of  manslaughter, 

8.  Becognizances, 

9.  Depositions. 
10.  Extent  of  Act. 

Schedule. 


An  Act  to  amend  the  Law  relating  to 

Coroners  in  Ireland. 

(11th  August  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  That  from  and  after  the  passing  of  this 
Act  the  several  parts  of  the  Act  herein-after 
mentioned  shall  be  and  the  same  are  hereby 
repealed ;  that  is  to  say,  so  much  of  an  Act 
passed  in  the  ninth  and  tenth  years  of  Her 
present  Majesty,  intituled  "  An  Act  to  amend 
"  the  Uiws  relating  to  the  office  of  coroner  and 
''  the  expenses  of  inquests  in  Ireland,"  as 
relates  to  the  election  of  coroners  for  counties 
continuing  for  two  days,  and  their  property 
qualification,  and  the  payment  of  such  coroners 
for  counties,  and  so  much  of  the  said  Act  and 
the  Schedule  C.  thereto  as  relates  to  the  pay- 
ment of  poor  witnesses  attending  at  inquests. 

2.  From  and  after  the  passing  of  this  Act,  no 
person  shall  be  elected  or  chosen  to  the  office 
of  coroner  unless  at  the  time  of  being  so  elected 
or  chosen  he  is  qualified  as  follows  ;  that  is  to 
say, 

(a.)  Is  duly  qualified  to  practise  medicine  or 
s^gerj,  and  registered  as  such  under  the 
Medical  Act  of  1858,  or  any  Act  amending 
the  same ;  or 

(b,)  Is  a  barrister-at-law ;  or 

(c.)  Is  a  solicitor  of  the  Supreme  Court  of 
Judicature  in  Ireland ;  or 

(d.)  Is  a  justice  of  the  peace  of  five  years 
standing. 

Provided  that  no  coroner,  being  such 
registered  medical  practitioner  as  aforesaid, 
shall  hold  an  inquisition  on  the  dead  body  of 


any  person,  on  whom  he  shall  have  been  in 
professional  attendance  within  one  month 
before  the  death  of  such  person. 

3.  On  and  after  the  first  day  of  November 
one  thousand  eight  hundred  and  eighty-one, 
there  shall  be  paid  to  every  coroner,  in  lieu  of 
the  fees  and  allowances  which,  if  this  Act  had 
not  passed,  he  would  have  been  entitled  to 
receive,  an  annual  salary,  equal  to  the  average 
amount  of  the  fees  upon  inquests  held  by  him 
or  his  predecessor  in  said  office  during  the  five 
years  last  past,  calculated  at  not  less  than  two 
pounds  sterling,  for  each  inquest  held  by  him 
or  his  predecessor  dm*ing  said  period :  Provided 
always,  that  the  treasurer  of  each  county  or 
borough  and  borough  respectively  shall  pay- 
out of  the  county  rates  or  borough  fund  such 
salary  to  every  such  coroner  half-yearly ;  and 
whenever,  from  death  or  removal,  any  coroner 
shall  not  be  entitled  to  a  salary  for  the  whole 
of  a  half  year,  a  pix)portionate  part  of  the 
salary  shall  be  paia  him,  or,  in  case  of  his 
death,  it  shall  be  paid  to  his  personal  repre- 
sentative :  Provided  that  nothing  herein  con- 
tained shall  in  any  manner  take  away,  alter, 
or  deprive  any  such  coroner  of  the  right  to  be 
repaid  out  of  the  county  rates  or  borough  fund 
the  expenses  and  disbursements  which  may 
have  oeen  made  by  him  on  the  holding  of 
any  inquest :  And  provided  always,  that  every 
county  coroner  shall  also  be  paid  mileage  for 
each  mile  travelled,  going  to  and  returning 
from  each  inquest,  at  ttie  rate  of  sixpence  per 
mile,  which  he  may  have  travelled  in  order  to 
hold  such  inauest :  Provided  also,  that  when 
upon  the  deatn,  illness,  incapacity,  or  removal 
of  any  such  coroner,  the  coroner  of  the  adjoin- 
ing district,  in  the  same  county,  who  shall  be 
called  upon  to  act  as  coroner  in  said  vacant 
district,  shall,  for  each  inquest  held  by  him  in 
said  district,  be  paid  a  sum  of  two  pounds 
sterling,  which  the  grand  jury  of  such  county 
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wherein  such  vacancy  has  taken  place  are 
hereby  directed  to  pay  out  of  the  county  rates 
to  all  coroners  discharging  such  extra  duties. 

4.  From  and  after  the  passing  of  this  Act,  so 
much  of  the  Act  ninth  and  tenth  Victoria, 
chapter  thirty-seven,  as  authorises  the  polling 
at  elections  for  coroners  to  continue  for  two 
days  shall  be  and  the  same  is  hereby  repealed, 
and  such  polling  shall  continue  for  one  day 
only. 

.5.  From  and  after  the  passing  of  this  Act, 
it  shall  and  may  be  lawful  for  any  coroner  or 
two  justices  of  the  peace,  by  whom  an  inquest 
is  held  in  Ireland,  if  he  or  they  shall  so  think 
fit,  to  pay  to  any  poor  witness,  for  each  day  of 
attendance  at  such  inquest,  any  sum  not  ex- 
ceeding two  shillings  per  day,  as  shall  seem 
just  and  reasonable,  and  to  pay  any  sum,  not 
exceeding  five  shillings,  as  snail  be  reasonable 
for  the  removal  of  any  dead  body  from  the 
place  where  such  dead  body  was  found  to  the 
house  or  building  in  which  an  inquest  thereon 
is  intended  to  be  held. 

6.  In  case  no  twelve  of  the  jurors  who  may 
be  sworn  upon  a  coroner's  inquest  shall  agree 
.and  return  a  verdict  within  such  reasonable 

time  as  the  coroner  or  the  magistrates  before 
whom  such  inquest  is  being  held  shall  deter- 
mine, such  coroner  or  magistrates  shall  then 
:be  at  liberty,  and  are  hereby  authorised  to  dis- 
charge such  jury,  and  uDon  their  discharge  to 
proceed  anew,  if  ho  or  they  shall  so  think  fit, 
Xo  have  another  jury  summoned  and  sworn  to 
iiold  an  inquest  (none  of  the  former  jurors  to  be 
eligible  to  serve  upon  said  inquest),  and  obtain 
the  attendance  of  witnesses  thereat,  as  in 
manner  provided  for  the  holding  of  inquests. 

7.  In  every  case  in  which  a  coroner's  iury 
shall  have  found  a  verdict  of  manslaugnter 


against  any  person  or  persons,  it  shall  l)c 
lawful  for  the  coroner  or  two  justices  of  the 
j>e&ce  before  whom  the  inquest  was  taken  to 
accept  bail,  if  he  or  they  snail  think  fit,  with 
good  and  sufficient  sureties  for  the  appearance 
of  the  person  or  persons  so  chargea  with  the 
offence  of  manslaughter  at  the  next  assize  and 
general  gaol  delivery  to  be  holden  in  and  for 
said  county  within  which  such  inquest  was 
taken,  and  thereupon  such  person  or  persons, 
if  in  the  custody  of  any  omcer,  or  in  a  gaol 
under  a  warrant  of  commitment  issued  by  such 
coroner  or  justices  of  the  peace,  shall  be  dis- 
charged therefrom. 


8.  In  every  case  in  which  any  coroner  or 
justices  of  the  peace  shall  admit  any  person  to 
bail,  he  or  they  shall  cause  recognizances  to  be 
taken  in  the  form  given  in  the  schedule  of  this 
Act,  and  shall,  without  unnecessary  delay, 
return  such  recognizances  to  the  clerk  of  crown 
for  such  county,  and  such  coroner  or  justices 
of  the  peace  shall  be  entitled  to  such  fees  and 
charges  as  the  clerks  of  petty  sessions  are  by 
law  entitled  to  on  admitting  persons  charged 
to  bail. 


9.  At  any  time  after  all  the  depositions  of 
witnesses  at  any  inquest  shall  have  been  taken, 
every  person  against  whom  any  coroner's  jury 
may  have  found  a  verdict  of  murder  or  man- 
slaughter shall  be  entitled  to  have,  from  the 
coroner  or  from  the  person  having  custody  of 
the  same,  copies  of  the  depositions  on  which 
such  verdict  shall  have  been  fouAd»  on  pay- 
ment of  a  reasonable  sum,  not  exceedin^r  the 
rate  of  twopence  for  every  folio  of  nmety 
words. 

10.  This  Act  shall  extend  to  Ireland  only, 
and  shall  not  include  the  city  of  Dublin. 


-ooi^oo- 


Schedule. 


Be  it  remembered^  that,  on  the  day 

of  in  the  year  of  our  Lord  , 

A.B.  of  [farmer],  L.M.  of  [arocerl, 

and  N.O.  of  [butcher'],  came  before  me 

.  lor  us],  one  of  Her  Majesty's  coroners  [or  two 

*of  Her  Majesty's  justices  of  the  peace]  for  the 

Icounty  oroorough]  of  ,  and  severally 

acknowledged  tnemselves  to  owe  to  our  Lady 

the  Queen  the  several  sums  following ;  that  is 

to  say,  the  said  A,B.  the  sum  of  and 

the  said  LM,  and  N,0.  the  sum  of 

>eaGh,   of  good   and  lawful  money  of  Great 


Britain,  to  be  made  and  levied  of  their  ^oods 
and  chattels,  lands  and  tenements  respectiTelyi 
to  the  use  of  our  said  Lady  the  Queen,  her 
heirs  and  successors,  if  the  said  A.B.  fail  to 
perform  the  condition  indorsed. 

Taken  and  acknowledged  the  day  and  year 
first  above  mentioned,  at  ,  before  me 

[or  us], 

J.8.  SEAL.  ^ 

Coroner  [or  two  justices  of  the  peace] 
for  the  [county  or  borough]  of 
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Coin>inoN  Indobsed. 

The  condition  of  the  within  recognizance  is 
gnch,  that  whereas  a  verdict  of  manslaughter 
has  been  found  against  the  said  A.B.  by  a  jury 
impannelled  to  inquire  how  and  by  what  means 
came  by  [his]  death :  If,  therefore,  the 
said  A.B.  shall  appear  at  the  next  court  of  oyer 
and  terminer  and  general  gaol  delivery  to  be 
holden  in  and  for  the  [couniy]  of  ,  and 


there  surrender  himself  into  the  custody  of  the 
keeper  of  the  gaol  there,  and  plead  to  such  in- 
quisition, or  such  other  indictment  as  may  be 
preferred  against  him,  and  to  take  his  trial 
upon  same,  and  not  depart  the  said  court  with- 
out leave,  then  the  said  recognizance  shall  be 
void,  or  else  the  same  shall  stand  in  full  force 
and  virtue. 


Chap.  36. 
British  Hbtiduras  (Court  of  Appeal)  Actj  1881. 


ABSTBACT  OF  THB  ENACTMENTS. 


1.  Her  Majesty  may  constitute  the  Supreme  Cowrt  of  Judicatwre  of  Jamaica  a  Court  of  Appeal  from 

the  Supreme  Uourt  of  Judicature  of  British  Honduras, 

2.  Orders  of  Appeal  Court  to  he  enforced  by  Supreme  Cowrt  of  British  Honduras, 

3.  Shmi  title. 


An  Act  to  authorise  the  establishment 
of  a  Court  of  Appeal  for  Her  Ma- 
jesty's Colony  of  British  Honduras. 

(11th  August  1881.) 

Whereas  the  Legislative  Council  of  Her 
Majesty's  Colony  of  British  Honduras  is 
desirous,  and  the  Legislative  Council  of  Her 
Majesty's  Island  of  Jamaica  is  willing,  that 
an  appeal  should  be  provided  from  the  deci- 
sions of  the  Supreme  Court  of  Judicature  of 
British  Honduras  to  the  Supreme  Court  of 
Judicature  of  Jamaica,  but  enectual  provision 
for  that  purpose  cannot  be  made  without  the 
authority  of  Parliament: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  It  shall  be  lawful  for  Her  Majesty  by  any 
Order,  to  be  made  by  her  with  the  advice  of 
Her  Privy  Council,  to  constitute  the  Supreme 
Court  of  Judicature  of  the  Island  of  Jamaica 
a  Court  of  Appeal  for  hearing  and  determining 
appeals  from  the  judgments,  decrees,  orders, 
sentences,  and  decisions  of  the  Supreme  Court 
of  Judicature  of  the  Colonv  of  British  Hon- 
daraa»  and  firom  and  after  the  proclamation  of 
such   Order  in  Council  in  each  of  the  said 


colonies,  or  from  and  after  such  subsequent 
date  as  may  be  appointed  by  such  Order,  any 
person  or  persons  may  appeal  from  anj  judg- 
ment, decree,  order,  sentence,  or  decision  of 
the  Supreme  Court  of  Judicature  of  British 
Honduras  to  the  Supreme  Court  of  Judicature 
of  Jamaica^  and  such  last-mentioned  court 
shall  have  jurisdiction  to  hear  and  determine 
such  appeals  in  such  manner,  within  such 
time,  and  under  and  subject  to  such  rules  and 
limitations  as  Her  Majesty  by  the  same  Order 
or  by  any  other  Order  or  Orders  in  Council 
shall  prescribe  or  appoint,  or,  if  Her  Majesty 
by  any  such  Order  snail  so  direct,  as  the  same 
court,  with  the  approval  of  one  of  Her  Ma- 
jesty's Principal  Secretaries  of  State,  shall 
from  time  to  time  prescribe  or  appoint. 

2.  The  Supreme  Court  of  Judicature  of 
British  Honduras  shall,  in  all  cases  of  appeal 
to  the  Supreme  Court  of  Judicature  of  Jamaica 
under  or  by  virtue  of  any  such  Order  in 
Council  as  aforesaid,  conform  to  and  execute- 
or  cause  to  be  executed  such  judgments  and 
orders  as  the  Supreme  Court  of  Judicature 
of  Jamaica  shall  make  in  such  manner  as  if 
the  same  had  been  judgments  or  orders  of 
the  Supreme  Court  of  Judicature  of  British 
Honduras. 

3.  This  Act  may  be  cited  as  the  British 
Honduras  (Court  of  Appeal)  Act,  1881. 
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Chap.  37. 
Alkali,  SfC.  Works  Regulation  Act^  1881. 


1.  Short  title, 

2.  Commencement  of  Act. 


absteaci  of  the  enactments. 
Pbeliminakt. 


PaktI. 
Alkali  Worlca  and  Alkali  Waste. 

3.  Condensation  of  muriatic  and  other  axiid  gases  in  alkaU  works. 

4.  Best  pra>cticdbie  means  to  be  itsed  for  preventing  discharge  of  noxious  and  offensive  gam  in 

alkali  works. 

5.  Acid  drainage  and  alkali  waste  to  he  kept  apart. 

6.  Deposit  or  discharge  of  alkali  waste. 

7.  Prevention  of  nuisance  from  alkali  waste  already  deposited  or  discharged. 


Past  II. 
Sulphuric  Acid  Works  aaid  other  specified  Works. 

8.  Condensation  of  acid  gases  in  sulphuric  acid  works. 

9.  Best  practicable  means  to  he  used  for  preventing  discharge  of  noxious  and  offensive  gases  in 

scheduled  works. 
10.  Provisional  Order  to  prevent  discharge  of  certain  gases  in  salt  works. 


Pakt  ni. 

(i.)  Eegistration  of  Woi'ks. 

11.  Registration  of  works,  and  stamp  duty. 

12.  Certificaie  of  inspector  prior  to  registration  of  new  works. 

13.  Supplemental. provisions  as  to  duties. 

(ii.)  Inspection. 

14.  Appointment  of  inspectors. 

16.  Disqualijication  of  certain  persons  for  inspectors. 

16.  Powers  of  inspectors. 

17.  Facilities  for  inspection. 

18.  Annual  report  to  Local  Government  Board. 

19.  Additional  inspector  on  application  of  sanitary  authorities. 

(iii.)  Special  B/ules. 

20.  Powei'  of  owners  of  works  to  make  special  rules. 

(iv.)  Procedure. 

21.  Provision  a«  to  cahyuUUion  of  acid. 

22.  Becovery  of  fines  for  offences  against  Act  in  county  cow't. 

23.  Further  provisions  as  to  recovery  of  fines  in  county  court. 

24.  Application  of  fines. 

25.  Discharge  of  oumer  on  conviction  of  actual  offender. 

26.  Service  of  notices. 

27.  Complaint  hy  sanitary  au&iority  in  cases  of  waisanee. 

28.  Adtions  in  case  of  contributory  nuisance. 

(v.)  Definitions;  Bepeal;  Saviiig. 

29.  Interpretation  of  terms. 

80.  Bepeal  of  26  ^  27  Vict.  c.  124.,  31  ^  32  Vict.  c.  36.,  and  37  ^  38  VicL  e.  43. 

81.  Saving  as  to  general  law. 
Schedule. 
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An  Act  to  consolidate  the  Alkali  Acts^ 
1863  and  1874,  and  to  make  further 
provision  for  regulating  Alkali  and 
certain  other  works  in  which  noxious 
or  offensive  gases  are  evolved. 

.     (11th  August  1881.) 

Be  it  enacted  hj  the  Queen's  most  Excellent 
^lajesty,  bv  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

Pkeliminaby. 

1.  This  Act  may  be  cited  as  the  Alkali,  &o. 
Works  Eegulation  Act,  1881. 

2.  This  Act  shall  (save  as  otherwise  provided 
in  this  Act)  come  into  operation  on  the  first 
day  of  January  1882,  which  date  is  herein-afber 
referred  to  as  the  commencement  of  this  Act. 


Pakt  I. 

Alkali  Works  and  Alkali  Waste. 

3.  Every  alkali  work  shall  be  carried  on  in 
gQch  manner  as  to  secure  the  condensation,  to 
the  satisfaction  of  the  chief  inspector,  derived 
from  his  own  examination,  or  from  that  of 
some  other  inspector — 

(a.)  Of  the  muriatic  acid  gas  evolved  in  such 
work,  to  the  extent  of  ninety-five   per 
centum,  and  to  such  an  extent  that  in 
each  cubic  foot  of  air,  smoke,  or  chimney 
gases,  escaping  from  the  works  into  the 
atmosphere,  there  is  not  contained  more 
than  one-fifth  part  of  a  grain  of  muriatic 
acid. 
(b.)  Of  the  acid  gases  of  sulphur  and  nitrogen 
which  are  evolved  in  the  process  of  manu- 
facturing sulphuric  acid  or  sulphates  in 
the  work,  to  such  an  extent  that  the  total 
acidity  of  such  gases  in  each  cubic  foot 
of  air,  smoke,  or  gases,  escaping  into  the 
chimney  or  into  the  atmosphere,  does  not 
exceed  what  is  eauivalent  to  four  grains 
of  sulphuric  anhyuride. 
The  owner  of   any  alkali  work   which  is 
carried  on  in  contravention  of  this  section 
Bhall  be  liable  to  a  fine  not  exceeding,  in  the 
case  of  the  first  offence,  fifty  pounds,  and  in 
the  case  of  every   subsequent   offence,    one 
hQDdred  pounds. 

4.  In  addition  to  the  condensation  of  acid 
gases  as  aforesaid,  the  owner  of  every  alkali 
work  shall  use  the  best  practicable  means  for 
preventing  the  discharge  into  the  atmosphere 


of  all  noxious  gases  and  of  all  offensive  gases 
evolved  in  such  work,  or  for  rendering  such 
gases  harmless  and  inoffensive  when  dis- 
charged, subject  to  the  qualifi(;ation  that  no 
objection  shall  be  taken  under  this  section  by 
an  inspector  to  any  discharge  of  gas  by  a 
chimney  or  fine,  on  the  basis  of  the  amount  of 
acid  gas  per  cubic  foot  of  air,  smoke,  or  gases, 
where  that  amount  does  not  exceed  the  amount 
limited  by  the  last  preceding  section. 

If  the  owner  of  any  all^i  work  fails,  in 
the  opinion  of  the  coiurt  having  cognisance  of 
the  matter,  to  use  such  means,  he  shall  be 
liable  to  a  fine  not  exceediDg,  in  the  case  of 
the  first  offence,  twenty  pounds,  and  in  the 
case  of  every  subsequent  offence,  fifty  pounds, 
with  a  further  sum  not  exceeding  five  pounds 
for  every  day  during  which  any  sudi  subsequent 
offence  has  continued. 

5.  Every  work  in  which  acid  is  produced  or 
used  shall  be  carried  on  in  such  manner  that 
the  acid  shall  not  come  in  contact  with  alkali 
waste,  or  with  drainage  therefrom,  so  as  to 
cause  a  nuisance. 

The  owner  of  any  work  which  is  carried  on 
in  contravention  of  this  section  shall  be  Uable 
to  a  fine  not  exceeding,  in  the  case  of  the  first 
offence,  fifty  pounds,  and  in  the  case  of  every 
subsequent  offence,  one  hundred  pounds,  with 
a  further  sum  not  exceeding  five  pounds  for 
every  day  during  which  any  such  subsequent 
offence  has  continued. 

On  the  request  of  the  owner  of  any  such 
work  as  is  mentioned  in  this  section  the  sani- 
tary authority  of  the  district  in  which  such 
work  is  situate  shall,  at  the  expense  of  such 
owner,  provide  and  maintain  a  drain  or  channel 
for  carrying  off  the  acid  produced  in  such 
work  into  the  sea  or  into  any  river  or  water- 
course into  which  such  acid  can  be  carried 
without  contravention  of  the  Eivers  Pollution 
Prevention  Act,  1876 ;  and  the  sanitary  autho- 
rity shall  for  the  purpose  of  providing  anj' 
such  drain  or  channel  have  the  like  powers  as 
they  have  for  providing  sewers,  whether 
within  or  without  their  district,  under  the 
PubUc  Health  Act. 

Compensation  shall  be  made  to  any  person 
for  any  damage  sustained  by  him  by  reason  of 
the  exercise  by  a  sanitary  authority  of  the 
powers  conferred  by  this  section,  and  such 
compensation  shall  be  deemed  part  of  the 
expenses  to  be  paid  by  the  owner  making  the 
request  to  the  sanitary  authority  under  this 
section. 

6.  Alkali  waste  shall  not  be  deposited  or 
discharged  without  the  best  practicable  means 
being  used  for  effectually  preventing  any 
nuisance  arising  therefrom. 
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Any  person  who  caufles  or  knowingly  permits 
any  alkali  waste  to  be  deposited  or  discharged 
in  contravention  of  this  section  shall  be  liEkble 
to  a  fine  not  exceeding,  in  the  case  of  the  first 
offence,  twenty  ponnds,  and  in  the  case  of 
every  subsequent  offence,  fifty  ponnds,  with  a 
further  sum  not  exceeding  five  pounds  for 
every  day  during  which  any  such  subsequent 
offence  has  continued. 

7.  Where  alkali  waste  has  been  deposited  or 
discharged,  either  before  or  after  the  com- 
mencement of  this  Act,  and  complaint  is  made 
to  the  chief  inspector  that  a  nuisance  is  occa- 
sioned thereby,  the  chief  inspector,  if  satisfied 
of  the  existence  of  the  nuisance,  and  that  it  is 
within  the  power  of  the  owner  or  occupier  of 
the  land  to  abate  it,  shall  serve  a  notice  on 
such  owner  or  occupier  requiring  him  to  abate 
the  nuisance ;  and  if  such  owner  or  occupier 
fails  to  use  the  best  practicable  and  reason- 
ably available  means  for  the  abatement  thereof 
he  shall  be  liable  to  a  fine  not  exceeding  twenty 
ponnds,  and  if  He  does  not  proceed  to  use  such 
means  within  such  time  as  shall  be  limited  by 
the  court  inflicting  such  fine  then  he  shall  be 
liable  to  a  further  penalty  of  five  pounds  per 
day  from  the  expiration  of  the  time  so  limited. 


Pabt  IL 

Sulphuric  Acid  Works  and  other  specified 

Works. 

8.  Every  sulphuric  acid  work  as  defined  in 
the  schedule  to  this  Act  shall  be  carried  on  in 
such  manner  as  to  secure  the  condeuBation,  to 
the  satisfaction  of  the  chief  inspector,  derived 
from  his  own  examination  or  from  that  of  some 
other  inspector,  of  the  acid  gases  of  sulphur 
and  nitrogen  which  are  evolved  in  the  process 
of  the  manufacture  of  sulphuric  acid  in  such 
work,  to  such  an  extent  that  the  total  acidity 
of  such  gases  in  each  cubic  foot  of  air,  smoke, 
or  gases  escaping  into  the  chimney  or  into  the 
atmosphere  does  not  exceed  what  is  equivalent 
to  four  grains  of  sulphuric  anhydride. 

The  owner  of  any  sulphuric  acid  work  which 
is  carried  on  in  contravention  of  this  section 
shall  be  liable  to  a  fine  not  exceeding,  in  the 
case  of  the  first  offence,  fifty  pounds,  and  in 
the  case  of  every  subsequent  offence,  one 
hundred  pounds. 

9.  The  owner  of  any  work  specified  in  the 
schedule  to  this  Act  (herein-after  referred  to 
afi  a  scheduled  work)  shall  use  the  best  prac- 
ticable means  for  preventing  the  discharge  into 
the  atmosphere  of  all  noxious  gases  and  of  all 
offensive  gases  evolved  in  such  work,  or  for 


rendering  such  gases  harmless  and  inoffensive 
when  discharged,  subject  to  the  qualifioation, 
in  the  case  of  sulphuric  acid  works,  that  no 
objection  shall  be  token  under  this  section  by 
an  inspector  to  any  discharge  of  gas  by  a 
chimney  or  fine,  on  the  basis  of  the  amount  of 
acid  gas  per  cubic  foot  of  air  smoke  or  gases, 
where  that  amount  does  not  exceed  the  amoiint 
limited  by  the  last  preceding  section. 

If  the  owner  of  any  such  work  fails,  in  the 
opinion  of  the  court  having  cognisance  of  the 
matter,  to  use  such  means,  he  shall  be  liable 
to  a  fine  not  exceeding,  in  the  case  of  the  first 
offence,  twenty  pounds,  and  in  the  case  of 
every  subsequent  offence,  fifty  pounds,  with  a 
further  sum  not  exceeding  five  pounds  for  every 
day  during  which  any  such  suosequent  offence 
has  continued. 

10.  An  inspc^ctor  may  from  time  to  time 
inquire  whether,  in  any  works  in  which  the 
extraction  of  salt  from  brine  is  carried  on, 
herein-after  called  salt  works,  means  can  be 
adopted  at  a  reasonable  expense  for  preventing 
the  discharge  from  the  furnaces  or  chinmeja 
of  such  works  into  the  atmosphere  of  sulphnroos 
and  muriatic  acid  gases  evolved  in  such  works, 
or  either  of  such  gases,  or  for  rendering  snch 
gases,  or  either  of  uiem,  harmless  or  inbdensive 
when  discharged ;  also  whether  in  any  works 
in  which  aluminous  deposits  are  treated  for  the 
purpose  of  making  cement,  herein-i^ter  called 
cement  works,  such  means  as  aforesaid  can  be 
adopted  with  respect  to  the  noxious  or  offensive 
gases  evolved  from  such  works. 

Where  it  appears  to  the  Local  Government 
Board  that  such  means  can  be  adopted  at  a 
reasonable  expense  the  Board  may  from  time 
to  time  by  order  require  liie  owners  of  such 
works  to  adopt  the  best  practicable  means  for 
the  purpose,  and  may  by  the  order  limit  the 
amount  or  proportion,  in  the  case  of  salt  works, 
of  sulphurous  or  muriatic  acid  gas,  and  in  the 
case  of  cement  woi'ks  of  any  noxious  or  offensive 
gas,  which  is  to  be  permitted  to  escape  from 
such  works  into  the  chimney  or  into  the  atmo- 
sphere, and  may  also  by  the  order  extend  to 
such  works  such  provisions  of  this  Act  relating 
to  scheduled  works  as  they  see  fit. 

An  order  made  under  this  section  shall  be 
provisional  only  and  shall  not  be  of  any  validity 
until  confirmed  by  Parliament,  but  when  so 
confirmed  shall  have  full  effect,  with  such 
modifications  as  may  be  made  therein  by  Par- 
liament ;  and  the  expression  "  itaa  Act  when 
used  in  this  Act  shall  be  deemed  to  include  an 
order  so  confirmed,  so  far  as  is  consistent  with 
the  tenor  of  that  order. 

The  Board  shall  take  such  steps  as  theynoay 
think  fit  for  giving  notice  to  persons  interested 
of  the  provisions  of  any  order  made  by  them 
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nnder  this  Bection  before  any  Bill  for  confirming 
the  same  is  introduced  into  Parliament. 

An  order  made  under  this  section  may  impose 
fines  for  a  breach  of  its  provisions  of  like 
amount  as  any  fines  imposed  by  this  Act  for 
ofifences  against  this  Act. 


Pabt  in. 

(i.)  BegUtratwn  of  Works, 

11. — (1.)  An  alkali  work  or  a  work  to  which 
Part  II.  of  this  Act  applies  shall  not,  after 
the  first  day  of  Apru  1882,  be  carried  on 
unless  it  is  certified  to  be  registered. 

(2.)  The  work  shall  be  registered  in  a  register 
containing  the  prescribed  particulars,  and 
the  register  shall  be  conducted  and  the  cer- 
tificates issued  in  the  prescribed  manner. 

(3.)  The  owner  of  an  alkali  work  or  of  a 
work  required  to  be  registered  shall  in  the 
month  of  January  or  February  in  every 
year  apply  for  a  certificate  of  registration 
in  the  prescribed  manner,  and  on  such 
application  and  compliance  with  the  con- 
ditions as  to  registration  the  certificate 
shall  be  issued,  and  shall  be  in  force  for 
one  year  from  the  first  day  of  April 
following  the  said  application. 

(4.)  The  owner  of  an  alkali  work  or  of  a 
work  required  to  be  registered  erected 
after  the  commencement  of  this  Act  shall 
before  commencing  any  manufacture  or 
process  in  such  work  apply  for  such  certi- 
ficate in  the  prescribed  manner,  and  on 
such  application  and  compliance  with  the 
conditions  as  to  registration  the  certificate 
shall  be  issued  as  soon  as  may  be,  and 
shall  be  in  force  until  the  next  first  day  of 
April. 

There  shall  be  charged  in  respect  of 
every  such  certificate,  in  the  case  of  an 
alkali  work,  the  duty  of  five  pouDds ;  and 
in  the  case  of  a  work  required  to  be  regis- 
tered, not  being  an  alkali  work,  the  duty 
of  three  pounds. 

(5.)  Written  notice  of  any  change  which 
occurs  in  the  ownership  of  a  work  or  in 
the  other  particulars  stated  in  the  register 
shall  within  one  month  after  such  change 
be  sent  by  the  owner  to  an  inspector,  and 
the  register  and  the  certificate  shall  be 
altered  accordingly  in  the  prescribed 
manner  without  charge  and  without  the 
issue  of  a  new  certificate.  If  such  notice 
is  not  sent  as  so  required  the  work  shall 
not  be  deemed  to  be  certified  to  be  regis- 
tered. 

(6.)  The  owner  of  a  work  which  is  carried  on 
in  contravention  of  this  section  shall  be 
deemed  guilty  of  an  offence  against  this 


Act,  and  shall  be  liable  to  a  fine  not 
exceeding  five  pounds  for  every  day  during 
which  it  is  so  carried  on. 

12.  An  alkali  work  or  a  scheduled  work, 
erected  after  the  commencement  of  this  Act, 
or  which  has  been  closed  for  a  period  of  twelve 
months,  shall  not  be  registered  under  this  Act 
unless  the  work  is  furnished  with  such  appli- 
ances as  at  the  time  of  registration  appear  to 
the  chief  inspector  after  his  own  examination, 
or  that  of  an  inspector,  or  in  case  of  difference 
to  the  central  authority,  to  be  necessary  in 
order  to  enable  the  work  to  be  c€urried  on  in 
accordance  with  such  requirements  of  this  Act 
as  for  the  time  being  apply  to  such  work. 

13.  The  duties  charged  in  respect  of  a  certi- 
ficate of  registration  under  this  Act  shall  be 
stamp  duties  under  the  management  of  the 
Commissioners  of  Inland  Revenue,  and  all  the 
Acts  relating  to  stamp  duties,  particularly 
those  relating  to  forgery  fraudulent  dies  and 
other  ofi*ences  in  connexion  with  stamp  duties, 
shall  apply  accordingly ;  and  for  the  purpose 
of  the  said  duties  the  Commissioners  of  Inland 
Eevenue  shall  issue  stamped  forms  of  certifi- 
cate, and  the  Commissioners  may  issue  the 
same  at  any  time  after  the  passing  of  this 
Act. 

(ii.)  Inspection. 

14.  The  Local  Government  Board  shall  at 
any  time  after  the  passing  of  this  Act,  and 
from  time  to  time,  with  the  approval  of  the 
Commissioners  of  Her  Majesty  s  Treasury  as 
to  numbers  and  salaries  or  remuneration, 
appoint  such  inspectors  (under  whatever  title 
they  from  time  to  time  fix)  as  the  Board  think 
necessary  for  the  execution  of  this  Act,  and 
may  assign  them  their  duties  and  award  them 
their  salaries  or  remuneration,  and  shall  con- 
stitute a  chief  inspector,  and  may  regulate  the 
cases  and  manner  in  which  the  inspectors,  or 
any  of  them,  are  to  execute  and  perform  the 
powers  and  duties  of  inspectors  under  this  Act, 
and  may  remove  such  inspectors. 

Notice  of  the  appointment  of  every  such 
inspector  sball  be  published  in  the  London 
Gazette,  and  a  copy  of  the  Gazette  shall  be 
evidence  of  the  appointmeut. 

The  salaries  or  remuneration  of  the  in- 
spectors, and  such  expenses  of  the  execution 
of  this  Act  as  the  Commissioners  of  Her 
Majesty's  Treasury  may  sanction,  shall  be 
paid  out  of  moneys  provided  by  Parliament. 

The  inspector  appointed  before  the  com- 
mencement of  this  Act  under  the  Alkali  Acts 
1863  and  1874,  shall  be  deemed  to  be  the  first 
chief  inspector  under  this  Act,  and  the  sub- 
inspectors  appointed  under  those  Acts  before 
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the  commencement  of  this  Act  shall  be  deemed 
to  be  inspectors  appointed  under  this  Act.  A 
person  holding  the  oflBce  of  chief  inspector 
(other  than  the  person  at  the  commencement 
of  this  Act  discharging  the  duties  thereof) 
or  inspector  shall  not  be  employed  in  any- 
other  work  except  by  or  with  the  sanction  of 
the  authority  appointing  him  to  such  office. 

15.  A  person  who  acts  or  practices  as  a  land 
agent,  or  who  is  engaged  or  interested  directly 
or  indirectly  in  any  work  to  which  this  Act 
applies,  or  m  any  patent  for  any  process  or 
apparatus  carried  on  or  used  in  any  such  work, 
or  in  any  process  or  apparatus  connected  with 
the  condensation  of  acid  gases,  or  with  the 
treatment  of  alkali  waste,  or  with  preventing 
the  discharge  into  the  atmosphere  or  rendering 
harmless  or  inoffensive  any  noxious  or 
offensive  gas,  or  otherwise  with  any  of  the 
matters  dealt  with  by  this  Act,  or  who  is 
employed  in  or  about  or  in  connexion  with  any 
work  to  which  this  Act  applies,  or  in  any  other 
chemical  work  for  gain,  shall  be  disqualified 
to  act  as  an  inspector  under  this  Act. 

16.  For  the  purpose  of  the  execution  of  this 
Act,  an  inspector  may  at  all  reasonable  times 
by  day  and  night,  without  giving  previous 
notice,  but  so  as  not  to  interrupt  the  process 
of  the  manufieicture,  enter  and  inspect  any 
work  to  which  this  Act  applies,  and  examine 
any  process  causing  the  evolution  of  any 
noxious  or  offensive  gas,  and  any  apparatus 
for  condensing  any  such  gas,  or  otnerwise 
preventing  the  discharge  thereof  into  the 
atmosphere,  or  for  rendering  any  such  gas 
harmless  or  inoffensive  when  discharged,  and 
may  ascertain  the  quantity  of  gas  discharged 
into  the  atmosphere,  condensed,  or  otherwise 
dealt  with;  and  may  enter  and  inspect  any 
place  where  alkali  waste  is  treated  or  de- 
posited, or  where  any  liquid  containing  acid  is 
likely  to  come  into  contact  with  alkali  waste ; 
and  generally  may  inquire  into  all  matters 
and  processes  which  tend  to  show  compliance 
or  non-compliance  with  such  of  the  provisions 
of  this  Act  as  are  for  the  time  being  applicable 
to  the  work  or  place  entered,  or  which  seem 
necessary  or  proper  for  the  execution  of  his 
duties  under  this  Act. 

An  inspector  may,  but  so  as  not  to  interrupt 
the  process  of  the  manufacture,  apply  any  tests 
and  make  any  experiments  he  may  think 
proper  for  the  purpose  of  the  execution  of  his 
duties  under  this  Act. 

17.  The  owner  of  any  work  to  which  this 
Act  applies  shall,  on  the  demand  of  the  chief 
inspector,  furnish  him   within  a   reasonable 


time  with  a  plan,  to  be  kept  secret,  of  those 
parts  of  such  work  in  which  any  process 
causing  the  evolution  of  any  noxious  or 
offensive  gas,  or  any  process  for  the  condensa- 
tion of  such  sas  or  preventing  the  discharge 
thereof  into  Sbe  atmosphere,  or  for  rendering 
any  such  gas  harmless  or  inoffensive  when 
discharged,  is  carried  on. 

The  owner  of  every  such  work  and  his  agents 
shall  render  to  every  inspector  all  necessary 
facilities  for  an  entry  inspection  examination 
and  testing  in  pursuance  of  this  Act. 

Every  owner  of  a  work  in  which  such  facili- 
ties are  not  afforded  to  an  inspector  as  are 
required  by  this  Act,  or  in  which  an  inspector 
is  obstructed  in  the  execution  of  his  duty  under 
this  Act,  and  every  person  wilf\illy  obstructixig 
an  inspector  in  the  execution  of  his  duty  under 
this  Act,  shall  be  deemed  guilty  of  an  offence 
against  this  Act,  and  shall  oe  liable  to  a  fine 
not  exceeding  ten  pounds. 

18.  The  chief  inspector  shall  on  or  before  the 
first  day  of  March  in  every  year  make  a  report 
in  writing  to  the  Local  Crovernment  Board  of 
the  proceedinc^s  of  himself  and  of  the  other 
inspectors  under  this  Act,  who  shall  furnish 
him  with  a  detailed  account  of  the  number  of 
inspections  of  works  in  their  districts,  and  the 
recorded  escapes  of  acid  gases  from  such  works 
during  the  procedinff  year,  and  a  copy  of  such 
report  shall  be  laia  before  both  Houses  of 
Parliament. 

19.  If  any  sanitary  authority  or  authorities 
apply  to  the  central  authority  for  an  additional 
inspector  under  this  Act,  and  undertake  to 
pay  a  proportion  of  his  salary  or  remuneration, 
not  bein^  less  than  one  half,  out  of  any  rate  or 
rates  leviable  by  such  authority  or  authorities 
(which  undertaking  such  authority  or  aatho- 
rities  are  hereby  authorised  to  give  and  to 
carry  into  effect),  the  Local  Grovemment  Board 
may  (if  they  see  fit)  from  time  to  time,  with 
the  sanction  of  the  Commissioners   of  Her 
Majesty's    Treasury,    appoint   an    additional 
inspector  under  this  Act,  to  reside  within  a 
convenient  distance  of  the  works  he  is  required 
to  inspect ;  and  such  inspector  shall  have  the 
same  powers  and  be  subject  to  the  same  power 
of  removal  and   the  same   regulations  and 
liabilities  as  other  inspectors  unaer  this  Act 

The  proportion  of  salary  or  remuneration 
aforesaid  shall  be  paid  at  the  prescribed  time 
or  times  into  Her  Majesty's  Exchequer,  and  in 
the  case  of  failure  on  t^e  part  of  any  sanitarj 
authority  to  pay  any  sum  payable  by  them  in 
pursuance  of  this  section,  the  same  may  be 
recovered  by  action  in  any  court  of  competent 
jurisdiction. 
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(iii.)  Special  Bulee, 

20.  The  owner  of  an  alkali  work  or  of  a 
scheduled  work  may,  with  the  sanction  of  the 
central  authority,  make,  and  when  made,  alter 
add  to  and  repeal  special  mles  for  the  guidance 
of  his  workmen  who  are  employed  in  any 
process  causing  the  evolution  of  any  noxious 
or  offensiye  gas,  or  whose  dnty  it  is  to  attend 
to  the  apparatus  used  in  the  condensation  of 
that  gas,  or  for  preventing  the  discharge 
thereof  into  the  atmosphere,  or  for  rendering 
any  such  gas  harmless  and  inoffensive  when 
discharge^  and  may  annex  fines  to  any 
violation  of  such  rules,  so  that  the  fine  fbr  any 
offence  do  not  exceed  two  pounds. 

A  printed  copy  of  the  special  rules  in  force 
under  this  section  in  any  work  shall  be  given 
by  the  owner  of  that  work  to  every  person 
working  or  employed  in  or  about  that  work 
who  is  affected  thereby. 

Any  fine  incurred  under  this  Act  in  respect 
of  an  offence  against  a  special  rule  may  be 
recovered  summarily. 

(iv.)  Procedure, 

21.  In  calculating  the  proportion  of  acid  to 
a  cubic  foot  of  air,  smoke,  or  gases,  for  the 
purposes  of  this  Act,  such  air,  smoke,  or  gases, 
shall  be  calculated  at  the  temperature  of  sixty 
degrees  of  Fahrenheit's  thermometer,  and  at  a 
barometric  pressure  of  thirty  inches. 

22.  The  following  regulations  are  hereby 
enacted  with  respect  to  the  recovery  of  fines 
for  offences  other  than  offences  against  a 
special  rule : 

Every  such  fine  shall  be  recovered  hj  action 
in  the  county  court  having  jurisdiction  in 
the  district  m  which  the  offence  is  alleged 
to  have  been  committed : 

The  action  shall  be  brought,  with  the 
sanction  of  the  central  authority,  by  the 
chief  inspector,  or  by  such  other  inspector 
as  the  Local  Government  Board  mav  in 
any  particular  case  direct,  within  tnreo 
montns  after  the  commission  of  the 
offence,  and  for  the  piu^poses  of  such 
action  the  fine  shall  be  deemed  to  be  a 
debt  due  to  such  inspector  : 

The  plaintiff  in  any  action  for  a  fine  under 
thiff  Act  shall  be  presumed  to  be  an  inspec- 
tor authorised  under  this  Act  to  bring  the 
action,  until  the  contrary  is  proved  by  the 
defendLant : 

The  court  may,  on  the  application  of  either 
party,  appoint  a  person  to  take  down  in 
writing  the  evidence  of  the  witnesses,  and 
may  award  to  that  person  such  remunera- 
tion as  the  court  thinks  just;  and  the 
amount  so  awarded  shall  be  deemed  to  be 
costs  in  the  action : 


If  either  party  in  any  action  under  this  Act 
feels  aggrieved  by  the  decision  of  the 
court  in  point  of  law,  or  on  the  merits  or 
in  respect  of  the  admission  or  rejection  of 
any  evidence,  he  may  appeal  from  that 
decision  to  the  High  Court  of  Justice : 

The  appeal  shall  be  in  the  form  of  a  special 
case  to  be  agreed  on  by  both  parties  or 
their  solicitors,  and  if  they  cannot  agree, 
to  be  settled  by  the  judge  of  the  county 
court  on  the  application  of  the  parties  or 
their  solicitors : 

The  court  of  appeal  may  draw  any  inference 
from  the  facts  stated  in  the  case  that  a 
jury  might  draw  from  facts  stated  by 
witnesses : 

Subject  to  the  provisions  of  this  section,  all 
the  enactments,  rules,  and  orders  relating 
to  proceedings  in  actions  in  county  courts, 
and  to  enforcing  judgments  in  county 
courts,  and  appeals  from  decisions  of  tihe 
county  court  judges,  and  to  the  conditions 
of  sucn  appeals,  and  to  the  power  of  the 
High  Court  of  Justice,  or  any  division  or 
judge  thereof,  on  such  appeals,  shall  apply 
to  an  action  for  a  fine  under  this  Act,  and 
to  an  appeal  from  such  action,  in  the  same 
manner  as  if  such  action  and  appeal 
related  to  a  matter  within  the  ordmary 
jurisdiction  of  the  court : 

Within  the  city  of  London  and  the  liberties 
thereof  the  sheriff's  court,  established  by 
a  Local  Act  passed  in  the  eleventh  year  of 
the  reign  of  Her  present  Majesty,  chapter 
seventy-one,  intituled  An  Act  for  the  more 
easy  recoveiy  of  small  debts  and  demands 
within  the  City  of  London  and  the  liberties 
thereof,  shall  oe  deemed  to  be  the  county 
court  for  the  purposes  of  this  Act : 

In  Scotland  the  court  of  the  sheriff  or  sheriff 
substitute  of  the  county  in  which  the 
offence  is  committed  shall  bo  the  county 
court  for  the  purposes  of  this  Act,  and 
may  award  costs  to  either  party,  and  may 
sentence  the  offender  to  imprisonment 
for  any  period  not  exceeding  six  months, 
unless  the  fine  and  costs  be  previously 
paid ;  and  any  decision  or  sentence  of  sucn 
sheriff  or  sheriff  substitute  shall  be  subject 
to  review  and  appeal  according  to  law : 

In  Ireland  such  fines  as  are  in  this  section 
mentioned  may  be  recovered  by  civil  bill, 
in  the  manner  and  with  the  appeal 
directed  by  an  Act  passed  in  the  four- 
teenth and  fifteenth  years  of  Her  present 
M^esty,  chapter  fifty-seven,  or  any  Act 
or  Acts  amending  the  law  relating  to  civil 
bills. 

23.  In  any  proceeding  under  this  Act  in 
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relation  to  a  fine  for  an  offence  other  than  an 
offence  against  a  special  rule — 

(a.)  It  shall  be  safficient  to  allege  that  any 
work  is  a  work  to  which  this  Act  applies, 
without  more ;  and 

(b.)  It  shall  be  sufficient  to  state  the  name 
of  the  registered  or  ostensible  owner  of  the 
work,  or  the  title  of  the  firm  by  which  the 
employer  of  persons  in  such  work  is 
usually  known. 

A  person  shall  not  be  subject  to  a  fine  under 
this  Act  for  more  than  one  offence  in  respect 
of  the  same  work  or  place  in  respect  of  any 
one  day. 

Not  less  than  twenty-one  dajs  before  the 
hearing  of  any  proceeaing  against  an  owner 
to  recover  a  fine  under  this  Act  for  failing  to 
secure  the  condensation  of  any  gas  to  the 
satisfaction  of  the  chief  inspector,  or  for  failing 
to  use  the  best  practicable  means  as  required 
by  this  Act,  an  inspector  shall  serve  on  the 
owner  proceeded  against  a  notice  in  writing 
stating,  as  the  casu  requires,  either  the  facts 
on  which  such  chief  inspector  founds  his 
opinion,  or  the  means  which  such  owner  has 
failed  to  use,  and  the  means  which,  in  the 
chief  inspector's  opinion,  would  suffice,  and 
shall  proauce  a  copy  of  such  notice  before  the 
court  naving  cognisance  of  the  matter. 

A  person  shall  not  be  liable  under  this  Act 
to  an  increased  fine  in  respect  of  a  second 
offence,  or  in  respect  of  a  third  or  any  subse- 
quent offence,  unless  a  fine  has  been  recovered 
within  the  preceding  twelve  months  against 
such  person  for  the  first  offence,  or  for  the 
secona  or  other  offence,  as  the  case  may  be. 

24.  All  fines  recovered  under  this  Act, 
except  in  respect  of  offences  against  a  special 
rule,  shall  be  paid  into  the  receipt  of  Her 
Majesty's  Exchequer. 

25.  The  owner  of  a  work  in  which  an  offence 
under  this  Act  other  than  an  offence  against  a 
special  rule  has  been  proved  to  have  been  com- 
mitted shall  in  every  case  be  deemed  to  have 
committed  the  offence,  and  shall  be  liable  to 
pay  the  fine,  unless  he  proves  to  the  satisfac- 
tion of  the  court  before  which  any  proceeding 
is  instituted  to  recover  such  fine,  that  he  has 
used  due  diligence  to  comply  with  and  to 
enforce  the  execution  of  this  Act,  and  that  the 
offence  in  question  was  committed  by  some 
agent  servant  or  workman,  whom  he  shall 
charge  by  name  as  the  actual  offender,  without 
his  knowledge  consent  or  connivance ;  in 
which  case  such  agent  servant  or  workman 
shall  be  liable  to  pay  the  fine,  and  proceedings 
may  be  taken  against  him  for  the  recovery 
thereof  and  of  the  costs  of  all  proceedings 
which  may  be  taken  either  against  himself  or 
against  tiie  owner  under  this  Act : 


Provided  that  it  shall  be  lawftd  for  the  in- 
spector to  proceed  in  the  first  instance  against 
the  person  whom  he  believes  to  be  the  actoal 
offender,  without  first  proceeding  against  the 
owner,  in  any  case  in  which  it  is  made  to 
appear  to  the  satisfaction  of  such  inspector 
that  the  owner  has  used  all  due  diligence  to 
comply  with  and  to  enforce  the  execution  of 
this  Act,  and  that  the  offence  has  been  com- 
mitted by  the  person  whom  he  may  charge 
therewith  without  the  knowledge  consent  or 
connivance  of  the  owner,  and  in  contravention 
of  his  orders. 

26.  Any  notice  summons  or  other  document 
under  this  Act,  may  be  in  writing  or  print,  or 
partly  in  writing  and  partly  in  print. 

Any  notice  summons  or  document  required 
or  authorised  for  the  purposes  of  this  Act  to  be 
delivered  to  or  servea  on  or  sent  to  the  owner 
of  any  work,  may  be  served  by  delivering  the 
same  to  the  owner,  or  at  his  residence  or  works ; 
it  ma^  also  be  served  or  sent  by  post  by  a 
prepaid  letter,  and  if  served  or  sent  by  post 
shall  be  deemed  to  have  been  served  and 
received  respectively  at  the  time  when  the 
letter  containing  the  same  would  be  delivered 
in  the  ordinary  course  of  post ;  and  in  proving 
such  service  or  sending  it  shall  be  sufficient  to 
prove  that  it  was  properly  addressed  and  pnt 
into  the  post ;  and  the  same  shall  be  deemed 
to  be  properly  addressed  if  addressed  to  the 
registered  address  of  an  owner,  or,  when 
required  to  be  served  on  or  sent  to  the  owner 
of  any  works,  if  addressed  to  the  owner  of  the 
works  at  the  works,  with  the  addition  of  the 
proper  postal  address,  but  without  naming  tho 
person  who  is  the  owner. 

27.  Where  it  appears  to  any  sanitary  autho- 
rity, on  the  written  representation  of  any  of 
their  officers,  or  of  any  ten  inhabitants  of  their 
district,  that  any  work  (either  within  or  with- 
out the  district)  to  which  this  Act  applies  is 
carried  on  in  contravention  of  this  Act,  or  that 
any  alkali  waste  is  deposited  (either  within  or 
without  the  district)  in  contravention  of  this 
Act,  and  that  a  nuisance  is  occasioned  by  such 
contravention  to  any  of  the  inhabitants  of  their 
district,  such  authority  may  complain  to  the 
central  authority,  who  shall  make  such  inquiry 
into  the  matters  complained  of,  and  after  the 
inquiry  ma^  direct  such  proceedings  to  be 
taken  by  an  inspector  as  they  think  just. 

The  sanitary  authority  complaining  shall,  if 
so  required  by  the  central  authority,  pay  the 
expense  of  any  such  inquiry,  and  may  pay  the 
same  out  of  the  fund  or  rate  applicable  to  the 
general  expenses  of  such  authority. 

The  expression  "  sanitary  authority  "  in  this 
section  includes  as  regards  the  Metropolis, 
except   the  City  of  London,  any  ves^  or 
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district  board  elected  under  the  Metropolis 
Management  Act,  1855,  also  any  local  board 
of  he^th,  not  being  an  nrban  sanitaiy  autho- 
rity within  the  meaning  of  the  Public  Health 
Act,  1875,  and  as  regards  the  City  of  London 
shall  mean  the  Commissioners  of  Sewers  of  the 
said  city. 

28.  Where  a  nuisance  arising  from  any 
noxious  or  offensive  gas  or  gases  is  wholly  or 
partially  caused  by  the  acts  or  defaults  of 
several  persons,  any  person  injured  by  such 
nuisance  may  proceed  against  any  one  or  more 
of  such  persons,  and  may  recover  damages  from 
each  person  made  a  defendant  in  proportion 
to  the  extent  of  the  contribution  of  sach  defen- 
dant to  the  nuisance,  notwithstanding  that  the 
act  or  default  of  such  defendant  would  not 
separately  have  caused  a  nuisance.  This  section 
shall  not  apply  to  any  defendant  who  can  pro- 
duce a  certificate  from  the  chief  inspector  that 
in  the  works  of  such  defendant  the  require- 
ments of  this  Act  have  been  complied  with 
and  were  complied  with  when  the  nuisance 
arose. 

(v.)  Definitions;  Bepeal;  Saving. 

29.  In  this  Act,  unless  the  context  otherwise 
requires — 

"  Alkali  work "  means  every  work  for  the 
manufacture  of  alkali,  sulphate  of  soda,  or 
sulphate  of  potash,  in  which  muriatic  acid 
gas  is  evolved,  and  for  the  purpose  of  this 
definition  the  formation  of  any  sulphate  in 
the  treatment  of  copper  ores  by  common 
salt  or  other  chlorides  shall  be  deemed  to 
be  a  manufacture  of  sulphate  of  soda. 

"  Noxious  or  offensive  gas  "  does  not  include 
sulphurous  acid  arising  from  the  combus- 
tion of  coal. 

"  Owner  "  means  the  lessee,  occupier,  or  any 
other  person  carrying  on  any  work  to 
which  this  Act  applies. 

"Prescribed"  means  prescribed  from  time 
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to  time  by  the  Local  Government  Board, 
and  the  **  Local  Government  Board  "  means 
the  Local  Government  Board  established 
by  the  Local  Government  Board  Act, 
1871. 

Central  authority  "  means  as  regards  Eng- 
land the  said  Local  Government  Board,  as 
regards  Ireland  the  Local  Government 
Board  for  Ireland,  and  as  regards  Scotland 
one  of  Her  Majesty's  Principal  Secre- 
taries of  State. 

Sanitary  authority  "  means  any  local  autho- 
rity entrusted  with  the  execution  of  the 
Public  Health  Act. 

The  Public  Health  Act "  means,  as  regards 
England,  the  Public  Health  Act  1875; 
and  as  regards  Scotland,  the  Public  Health 
(Scotland)  Act  1867 ;  and  as  regards  Ire- 
land, the  Public  Health  (Ireland)  Act 
1878. 
Person  "  includes  a  corporation. 


30.  The  following  Acts,  that  is  to  say— 
The  AlkaU  Act  1863,  (26  &  27  Yict.  c.  124), 
The  Act  to  make  perpetual  the  Alkali  Act 

1863,  (31  &  32  Yict.  c.  36),  and 
The  AlkaU  Act  1874,  (37  &  38  Vict.  c.  43), 
are  hereby  repealed  without  preiudice  to  any- 
thing done  or  suffered  before  the  commence- 
ment of  this  Act,  or  to  the  recovery  of  any 
penalty  incurred  before  or  proceeding  pending 
at  the  commencement  of  this  Act ;  and  any 
such  penalty  or  proceeding  may  be  recovered 
or  continued  as  if  this  Act  had  not  been 
passed. 

31.  Nothing  in  this  Act  shall  legalise  any 
act  or  default  that  would,  but  for  this  Act,  be 
deemed  to  be  a  nuisance,  or  otherwise  be  con- 
trary to  law,  or  deprive  any  person  of  any 
remedy  by  action  indictment  or  otherwise,  to 
which  he  would  have  been  entitled  if  this  Act 
had  not  passed. 


i'i^Oc 

SCHEDULB. 


List  of  Works, 

(1.)  Sulphuric  acid  works,  that  is  to  say,  any 
works  in  which  the  manufacture  of  sul- 
phuric acid  is  carried  on  (not  being  alkali 
works  within  the  meaning  of  the  foregoing 
Act,  and  not  being  works  in  which  the 
manufacture  of  sulphuric  acid  is  carried 
on  in  conjunction  with  the  extraction  of 
copper  or  other  metals  from  ore) ; 

(2.)  Cnemical  manure  works,  that  is  to  say, 
any  works  in  which  t^e  manufoctnre  of 
chemical  manure  is  carried  on ; 

(3.)  Qba  liquor  works,  that  is  to  say,  any 


works  in  which  gas  liqour  is  used  in  any 
manufacturing  process ; 

(4.)  Nitric  acid  works,  that  is  to  say,  any 
works  in  which  the  manufacture  of  nitrio 
acid  is  carried  on ; 

(5.)  Sulphate  of  ammonia  works  and  muriate 
of  ammonia  works,  that  is  to  say,  any 
works  in  which  the  manufkcture  of  sul- 
phate of  ammonia  or  of  muriate  of  anmionia 
is  carried  on ;  and 

(6.)  Chlorine  works  or  works  in  which  chlo- 
rine, bleaching  powder,  or  bleaching  liquor 
is  made. 
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Chap.  38. 
Public  Works  Loans  Act,  1881. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Short  title* 

PAET  I. 

Grant  ofMoney  for  Puhlic  WorTcs  Loan  Commissioners, 

2.  Grayit  o/ 4, 000,000Z. /or  Fiihlic  Works  loans  during  ths  period  ending  ZOth  June  1882. 


PAET  II. 

Grant  of  Money  for  Fvhlic  Works  ConvnUssioners,  Ireland. 

3.  Grant  of  1,100,000Z.  for  loan  hy  Commissioners  of  Ptthlic  Works  in  Ireland  during  ike  period 
ending  30th  June  1882. 


PART  III. 
Remission,  Sfc.  of  Loans, 

4.  Remission  of  certain  interest  on  loan  to  Tralee  Harbour  and  Canal  Commissioners. 

5.  Remission  of  sum  expended  on  the  Monivea  drainage  works. 

6.  Provision  as  to  loan  to  Wicklow  Harbour  Commissioners. 

Amendment  of  Acts. 

7.  Amendment  o/38  ^  39  Vict.  c.  89.  s.  22.  as  to  rate  of  interest  for  loan. 

8.  Expenses  of  ascertaining  (under  38  ^  39  Vict.  c.  89.  s.  36.)  that  loans  advanced  hy  (he  PutUc 

Works  Loans  Commissioners  have  been  properly  applied. 

9.  Application  of  surphis  halanees  of  loans  made  bij  the  Fublie  Works  Loans  Commissioners. 

10.  Iioan  of  20,0002.  for  erecting  a  hghthouse  on  Minicoy  Island. 

11.  Explanation  of  Acts  as  to  loans  fi^'  houses  for  lahowrina  dosses  in  Ireland. 

12.  Explanation  of  Acts  reUUing  to  Commissioners  of^  Pvblio  Works  in  Ireland  as  to  dais  of  advance. 

13.  Removal  of  doubt  as  to  construction  of43^44i  Vict.  c.  ecvi.  respecting  Mulkear  drainage  district 

board. 

14.  Confirmation  of  loans  mentioned  in  43  Vict.  c.  4. 


PART  IV. 
Chrant  of  Money  for  Irish  Land  Commission. 
15.  Grant  of  1,400,0002.  to  Land  Commission. 


An  Act  to  grant  Moroy  for  the  prnpose 
of  Loans  by  the  Public  Works  Loan 
Commissioners  and  the  Commissioners 
of  Public  Works  in  Ireland ;  and  for 
other  purposes  relating  to  Loans  by 
those  Commissioners. 

(22d  August  1881.) 

Wheheas  it  Ib  expedient  to  grant  money  for 
the  purpoBO  of  loans  bj  the  Public  Works  Loan 
CommisBioners  and  the  Commissioners  of 
Public  Works  in  Ireland : 

And  whereas  it  is  expedient  to  authorise  the 
remission  of  certain  sums  due  in  respect  of 
loans  granted  by  the  said  Commissioners : 

Be  it  therefore  enacted  by  the  Queen's  most 


Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as   the  Public 
Works  Loans  Act,  1881. 

PART  I. 

Grant  of  Money  for  Public  Works  Loan  Com- 

mdssioners. 

2.  For  the  purpose  of  loans  by  the  Public 
Works  Loan  Cfommissioners, — 

(1.)  Any  sum  or  sums,  not  exceeding  in  the 
whole  the  sum  of  four  million  pounds, 
may  be  issued  out  of  the  Consolidated 
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Fond  of  the  United  Kingdom,  or   the 
growing  produce  thereof,  in  manner  pro- 
vided by  the  Public  Works  Loans  Act, 
1875,  as  amended  by  the  Public  Works 
Loans  Act,  1879  ;  and 
(2.)  The  Commissioners  for  the  Reduction  of 
the  National  Debt  may  advance  any  part 
or  parts  of  the  total  sum  above  in  this 
section  mentioned  in    reduction    of   the 
amount  which  may  be  so  issued  out  of  the 
Consolidated  Fund ; 
and  such  sums  may  be  issued  and  advanced 
during  the  period  ending  on  the  thirtieth  day 
of  Jmie  one   thousand   eight   hundred   and 
eighty-two,  or  on  any  earlier  day  at  which  a 
farther  Act  granting  money  for  the  purpose  of 
the  said  loans  comes  into  operation. 

The  Treasury  may,  in  the  manner  and  sub- 
ject to  the  limitations  provided  by  the  Public 
Works  Loans  Act,  1875,  borrow  the  sum 
authorised  by  this  section  to  be  issued  out  of 
the  Consolidated  Fund,  or  any  part  of  that 


sum. 


PART  11. 


Grant  of  Money  for  Pvhlic  Works  Commissioners, 

Ireland. 

3.  For  the  purpose  of  loans  by  the  Commis- 
sioners of  Public  Works  in  Lreland, — 
(1.)  Any  sum  or  sums,  not  exceeding  in  the 
whole  one  million  one  hundred  thousand 
pounds,  may  be  issued  out  of  the  Consoli- 
dated Fund  of  the  United  Kingdom,  or 
the  growing  produce  thereof,  in  manner 
provided  by  Part  Two  of  the  Public  Works 
Loans  (Ireland)  Act,  1877,  as  amended  by 
the  Public  Works  Loans  Act,  1879 ;  and 
(2.)  The  Commissioners  for  the  Reduction  of 
the  National  Debt  may  adyanco  any  part 
or  parts  of  the  total  sum  aboye  in  this 
section    mentioned  in    reduction  of   the 
amount  which  raav  be  so  issued  out  of  the 
Consolidated  Fund; 
and  such  sums  may  be  issued  and  advanced 
dnring  the  period  ending  on  the  thirtieth  day 
of  June  one    thousand   eight    hundred    and 
eighty -two,  or  on  any  earlier  day  on  which  a 
further  Act  authorising  the  issue  of  money  for 
those  loans  comes  into  operation. 

The  Treasury  may,  in  the  manner  and  sub- 
ject to  the  limitations  proyided  by  Part  Two  of 
the  Public  Works  Loans  (L-eland)  Act,  1877, 
borrow  the  sum  authorised  by  this  section  to 
be  issued  out  of  the  Consolidated  Fund,  or  any 
part  of  that  sum. 


PART  III. 

Boiniseiou,  See.  of  Loans. 

4.  Whereas  the  Public  Works  Loan  Commis- 
sioners in  the  year  1832  advanced  to  the  Tralee 
Harbour  and  Canal  Commissioners,  on  the 
security  of  the  harbour  and  ship  canal  at 
Tralee,  and  the  tolls  thereof,  a  sum  of  six 
thousand  pounds,  to  be  repaid  with  interest  at 
the  rate  of  five  per  cent,  per  annum : 

And  whereas  on  account  of  such  loan  there 
remained  due  in  the  month  of  March  one 
thousand  eight  hundred  and  eighty  the  sum  of 
five  thousand  four  hundred  pounds  in  respect 
of  principal  and  eleyen  thousand  and  fifty-four 
pounds  nineteen  shillings  and  twopence  in 
respect  of  arrears  of  interest,  and  the  net 
receipts  from  the  said  harbour  and  canal  and 
tolls  were  insufficient  to  keep  down  the 
interest : 

And  whereas  it  was  then  proposed  to  make 
improyements  in  the  harbour  at  Tralee  and  to 
make  a  railway  to  such  harbour,  and  thereupon 
it  was  arranged  by  the  diyers  persons  interested, 
with  the  Public  Works  Loan  Commissioners, 
and  the  Treasury,  subject  to  the  sanction  of 
Parliament,  that  the  Public  Works  Loan  Com- 
missioners should  sell  the  said  canal  to  the 
Tralee  and  Fcnit  Railway  Company  for  the 
sum  of  eight  thousand  pounds  whereof  the  sum 
of  fiye  thousand  four  nundred  pounds  should 
be  forthwith  paid  to  the  Exchequer,  and  that 
there  should  be  charged  as  a  first  charge  upon 
the  said  canal  and  the  proposed  railway  the 
remaining  sum  of  two  thousand  six  hundred 
pounds  with  interest  at  five  per  cent,  per 
annum,  and  that  the  residue  of  tne  said  arrears 
of  interest  should  be  remitted : 

And  whereas  in  pursuance  of  the  said  arrange- 
ment the  said  sum  of  five  thousand  four  hun- 
dred pounds,  was  paid  to  the  Exchequer : 

And  whereas  by  the  Pier  and  Harbour  Orders 
Confirmation  Act,  1880,  proyision  was  made 
for  the  said  improyements  in  Tralee  Harbour, 
and  by  an  Act  of  the  session  of  the  forty-third 
and  forty -fourth  years  of  the  reign  of  Her 
present  Majesty,  chapter  one  hundred  and 
seventy-nine,  intituled  '*  An  Act  for  making  a 
*  *  railway  from  Tralee  to  Fenit,  in  the  county 
"  of  Kerry,  and  for  other  purposes,"  the  sum 
of  two  thousand  six  hundred  pounds  with 
interest  at  the  rate  of  five  per  cent,  per  annum 
was  charged  upon  the  railway  and  canal  therein 
mentioned  in  favour  of  the  Public  Works  Loan 
Commissioners : 

And  whereas  it  is  expedient  to  carry  into 
efiect  the  residue  of  the  said  agreement  by 
authorising  the  Public  Works  Loan  Commis- 
sioners to  remit  the  residue  of  the  said  arrears 
of  interest,  be  it  therefore  enacted  that — 

The  Public  Works  Loan  Commissioners  may 
remit  the  arrears  of  interest  amounting  to  the 
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sum  of  eight  thousand  four  hundred  and  fifty- 
four  pounds  nineteen  shillings  and  twopence 
due  in  respect  of  the  above-mentioned  loan, 
and  the  amount  so  remitted  shall  be  deemed  to 
be  a  free  grant  by  Parliament. 

5.  Whereas  in  pursuance  of  the  Drainage 
Maintenance  Act,  1866,  the  Commissioners  of 
Public  Works  in  Ireland  were  called  upon  by 
certain  proprietors  in  the  Monivea  drainage 
district,  in  the  county  of  Galway,  to  put  the 
■works  of  that  district,  which  had  been  neg- 
lected by  the  trustees,  in  repair,  and  executed 
the  necessary  works,  but  on  the  completion 
thereof  it  was  found  that  a  portion  of  the  works 
so  executed,  namely,  -the  underpinning  of 
Chapel  Field  bridge  and  a  certain  work  of 
excayation  in  connexion  therewith,  were  not 
works  ofrepair  and  maintenance,  but  were  new 
works,  and  that  therefore  the  sum  of  one  hun- 
dred and  fifty -five  pounds  expended  on  that 
portion  of  the  works  was  not  properly  charge- 
able on  the  proprietors  or  owners  of  the  land 
within  the  said  drainage  district : 

And  whereas  it  is  expedient  to  authorise 
the  remission  of  any  claim  by  the  Commis- 
sioners of  Public  Works  for  the  repayment  of 
the  same  sum,  be  it  therefore  enacted,  that — 

The  Commissioners  of  Public  Works  in  Ire- 
land, with  the  approval  of  the  Treasury,  may 
remit  the  said  sum  of  one  hundred  and  fifty- 
five  pounds,  and  the  sum  so  remitted  shall  be 
deemed  to  be  a  free  grant  by  Parliament. 

6.  Whereas  the  Public  Works  Loan  Com- 
missioners advanced  to  the  Wicklow  Harbour 
Commissioners,  on  the  security  of  Wicklow 
harbour  and  the  revenue  thereof,  a  loan  of  six 
thousand  pounds,  by  two  instalments  of  three 
thousand  pounds  each,  on  the  twenty-seventh 
day  of  January  one  thousand  eight  hundred 
and  seventy  and  the  eighteenth  day  of  March 
one  thousand  eight  hundred  and  8eventy«one 
respectively,  and  such  loan  was  made  repay- 
able by  eighteen  annual  instalments,  com- 
mencing at  the  end  of  the  third  year  from  the 
date  of  the  security,  with  interest  at  the  rate 
of  five  per  centum  per  annum  on  the  principal 
from  time  to  time  remaining  unpaid : 

And  whereas,  on  the  advance  of  the  said 
loan,  the  Town  Commissioners  of  Wicklow 
consented  that  the  said  loan  and  the  security 
for  the  same  should  have  priority  over  a  mort- 
gage of  Wicklow  harbour  and  the  revenue 
thereof  to  the  said  Town  Commissioners  to 
secure  twelve  thousand  pounds : 

And  whereas,  in  consequence  of  the  revenue 
of  Wicklow  harbour  having  been  sufficient 
only  for  the  annual  expenses,  no  part  of  the 
principal  of  the  said  loan  has  been  repaid  to 
the  Public  Works  Loan  Commissioners,  and 
no  interest  has  been  paid  thereon  since  the 


month  of  March  one  thousand  eight  hundred 
and  seventy-two  an  account  of  interest  accraed 
due  on  the  thirteenth  day  of  February  one 
thousand  eight  hundred  and  seventy-two,  and 
the  arrears  of  interest  amount  to  upwards  of 
two  thousand  eight  hundred  pounds : 

And  whereas  an  application  has  been  made 
to  the  Commissioners  of  Public  Works  in  Ire- 
land to  advance  to  the  Wicklow  Harboar 
Commissioners,  for  the  purpose  of  improviug 
and  extending  the  harbour,  und^r  a  baronial 
guarantee  of  certain  baronies,  a  loan  of  forty 
thousand  pounds,  to  be  repayable  in  fifty  annual 
instalments,  with  interest  at  the  rate  of  four  and 
a  quarter  per  centum  per  annum,  and  to  be  a 
first  charge  on  the  revenue  of  Wicklow.harbonr : 

And  whereas,  with  a  view  to  enable  the  Com- 
missioners of  Public  Works  to  grant  the  said 
application,  it  is  expedient  to  make  such  pro- 
vision as  herein-after  appears  with  respect  to 
the  said  loan,  and  arrears  of  interest  thereon, 
due  to  the  Public  Works  Loan  Commissioners: 

Be  it  therefore  enacted  as  follows : — 

The  Commissioners  of  Public  Works  in  Ire- 
land, out  of  moneys  in  their  hands  for  the 
Eurpose  of  loans,  may  pay  to  the  Public  Works 
lOan  Commissioners  the  principal  and  interest 
due  to  those  Commissioners  in  respect  of  the 
above-recited  loan  of  six  thousand  pounds  to 
the  Wicklow  Harbour  Commissioners,  and  upon 
such  payment  the  Public  Works  Loan  Commis- 
sioners shall  transfer  the  loan  and  arrears  of 
interest  thereon,  and  the  securities  for  the 
same,  to  the  Commissioners  of  Public  Works 
in  Ireland. 

The  Commissioners  of  Public  Works  in 
Ireland,  in  the  event  of  their  advancing,  m 
accordance  with  the  above-recited  or  any 
other  application,  any  loan  to  the  Wicklow  Har- 
bour Commissioners  on  a  baronial  guarantee, 
whether  given  before  or  after  the  passing  of 
this  Act,  may,  if  the  Town  Commissioners  of 
Wicklow  consent  to  the  postponement  of  their 
mortgage  for  twelve  thousand  pounds  to  such 
loan,  make  such  loan  a  first  charge  on  Wicklow 
harbour  and  the  revenue  thereof  in  priority  to 
the  principal  and  interest  of  the  loan  trans- 
ferred in  pursuance  of  this  section.  They  may 
also  convert  the  principal  of  the  loan  so  trans- 
ferred and  the  arrears  of  interest  thereon  due 
up  to  the  date  of  the  conversion  into  a  consoli- 
dated debt  to  be  repaid  by  a  terminable  annuity 
of  such  an  amount  as  will  repay  the  same 
within  a  period  not  exceeding  twenty-eight 
years  from  the  date  of  the  conversion,  if  the 
rate  of  interest  is  taken  at  four  per  centum  per 
annum ;  and  so  far  as  they  have  no  furtaer 
security  for  the  consolidated  debt  and  termin- 
able annuity,  the  security  given  for  the  uay- 
ment  of  the  principal  and  interest  of  the  loan 
shall  be  a  security  for  the  payment  of  such  debt 
and  annuity. 
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Amendnyent  of  Acta, 

7.  Where  the  Public  "Worka  Loan  Commis- 
sioners haye,  either  before  or  after  the  passing 
of  this  Act,  in  porsnance  of  the  Public  Works 
Loans  Act,  1875,  or  of  any  enactment  repealed 
by  that  Act,  taken  possession  of  any  mortgaged 
property,  and  after  the  passing  of  this  Act 
adyance  any  sum  for  the  completion,  repair, 
improvement,  or  security  of  that  property, 
the  rate  of  interest  on  such  sum  shall,  notwith- 
standing anything  in  section  twenty-two  of 
the  Public  Works  Loans  Act,  1875,  or  any 
like  enactment  repealed  by  that  Act,  be  not 
less  than  fiyc  per  cent,  per  annum. 

8.  The  Local  Grovernment  Board  may  make 
orders  as  to  the  expenses  incurred  by  uiem  or 
by  any  officer  appointed  by  them  in  making 
or  conducting  any  examination  in  pursuance 
of  section  thirty-six  of  the  Public  Works  Loans 
Act,  1875,  for  the  purpose  of  ascertaining  that 
any  loan  or  part  of  a  loan  advanced  by  the 
Public  Works  Loans  Commissioners  either 
before  or  after  the  passing  of  this  Act,  on  the 
flecurity  of  a  rate,  has  been  applied  to  the 
purpose  for  which  the  same  was  aayanced. 

Any  such  order  may  contain  directions  as  to 
the  parties  by  whom,  and  the  rates  out  of 
which  such  expenses  shall  be  borne,  and  on 
the  application  of  the  Local  Goyemment  Board 
may  oe  made  a  rule  of  the  Hi^h  Court  of 
Justice  in  England,  or  of  the  High  Court  of 
Session  in  either  diyision  of  the  Inner  House 
liiereof  in  Scotland. 

9.  The  unapplied  balance  of  any  loan  ad- 
vanced by  the  Public  Works  Loan  Commis- 
sioners, either  before  or  after  the  passing  of 
this  Act,  on  the  security  of  a  rate,  may,  with 
the  consent  of  the  said  Commissioners,  and  of 
the  central  authority  or  department,  if  any, 
with  whose  sanction  or  consent  such  loan  was 
authorised  to  be  raised,  be  applied  to  any  pur- 
pose to  which  moneys  borrowed  on  the  security 
of  such  rate  are  properly  applicable ;  and  in 
construing  section  tnirty-six  of  the  Public 
Works  Loans  Act,  1875,  and  section  four  of  the 
Public  Works  Loans  Act,  1878,  the  purpose  to 
which  any  such  unapplied  balance  as  aforesaid 
is  so  appued,  shall  be  deemed  to  be  the  pur- 
pose for  which  that  portion  of  the  loan  was 
advanced. 

10.  Whereas  by  the  Merchant  Shipping 
Amendment  Act,  1855,  provision  is  maae  for 
the  levying  and  recovery  of  dues  to  be  paid  by 
any  ship  which  passes  or  derives  benefit  fh>m  a 
lignthonse  erected  on  or  near  the  coast  of  any 
British  possession,  and  the  Public  Works  Loan 
Commissioners  are  authorised  to  advance  loans 

YoL.  LX.— Law  Joub.  Stat. 


for  the  purpose  of  constructing  such  light- 
house: 

And  whereas  by  the  Basses  Lights  Act,  1869, 
and  the  Basses  Lights  Act,  1872,  the  Public 
Works  Loan  Commissioners  were  directed  to 
advance  sums  not  exceeding  in  the  whole  one 
hundred  and  forty-five  thousand  pounds,  re- 
payable in  fifty  years  as  therein  mentioned, 
for  the  purpose  of  constructing  the  Great 
Basses  Lighthouse  and  the  Little  Basses  Light- 
house, and  the  dues  levied  in  respect  of  that 
lighthouse  are  declared  to  form  one  fhnd  (in 
this  section  referred  to  as  the  Basses  Lights 
fund),  to  be  applied  for  the  purpose  of  paying 
the  expenses  incurred  in  erecting  and  main- 
taining such  lighthouses,  and  for  no  other 
purpose  whatever,  and  the  priority  of  tiie 
charges  on  such  fund  is  declared  by  section 
six  of  the  Basses  Lights  Act,  1872 : 

And  whereas  sums  amounting  in  the  whole 
to  one  hundred  and  twenty  thousand  pounds 
have  been  advanced  in  pursuance  of  the  said 
Acts,  of  which  thirteen  thousand  pounds  have 
been  repaid,  and  the  annual  receipts  of  the 
Basses  Lights  fund  during  the  year  ending 
on  the  thirty-first  day  of  March  one  thousimd 
eight  hundred  and  eighty  exceeded  the  annual 
charges  thereon  by  upwards  of  three  thousand 
two  hundred  pounds : 

And  whereas  it  is  expedient  to  provide  for 
the  remainder  of  the  loan  authorised  by  the 
said  Acts  being  applied  towards  the  erection 
of  a  lighthouse  on   the   Island  of  Minicoy 
between  the  Maldive  and  Laccadive  Islands : 
Be  it  therefore  enacted  as  follows : 
(1.)  The  existing  power  of  the  Public  Works 
Loan  Conunissioncrs  to  advance  a  further 
loan  of  twenty-five  thousand  pounds  under 
the  Basses  Lights  Act,  1872,  shall  cease : 
(2.)  In  the  event  of  provision  being  made  by 
Order  in  Council  and  otherwise  for  the 
levy  of  dues  in  respect  of  anv  liffhthouse 
to  be  erected  on  the  said  Island  of  Minicoy, 
the  Public  Works  Loan   Commissioners 
may»  in  lieu  of  the  loan  before  in  this 
section  declared  to  cease,  and  in  pursuance 
of  the  Merchant  Shipping  Act,  1854,  and 
the  Merchant  Shipping  Amendment  Act, 
1855,  advance   for   the  purpose  of  con- 
structing  such  Minicoy  Lighthouse  any 
sum  or  sums  not  exceeding  in  the  whole 
twenty  thousand  poimds,  wnich  shall  be 
repayable  as  to  each  portion  thereof  within 
a  period  not  exceeding  fifty  years  from,  the 
date  of  the  advance  of  such  portion,  and 
shall  bear  interest  at  the  rate  of  fonr  and 
a  quarter  per  centum  per  annum : 
(3.)  The  sums  advanced  in  pursuance  of  this 
section  shall  be  advanced  in  accorduioe 
with  the  Public  Works  Loans  Act,  1875, 
and  be  secured  on  the  Basses  Lights  fimd : 
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(4.)  So  long  as  any  money  is  dae  to  tbo 
Public  Works  Loans  Commissioners  on 
acconnt  of  any  loan  under  this  section  the 
dues  payable  in  respect  of  the  Great 
Basses  Lighthouse  and  the  Little  Basses 
Lighthouse  or  the  Minicoy  Lighthouse 
shall  be  altered  only  with  the  consent  of 
the  Commissioners  of  Her  Majesty's  Trea- 
suiy : 

(6.)  The  dues  received  in  respect  of  the 
Minicoy  Lighthouse  shall  be  carried  to 
and  form  part  of  the  Basses  Light  funds, 
and  section  six  of  the  Basses  Lights  Act, 
1872,  shall  be  construed  as  if  the  Minicoy 
Lighthouse  were  one  of  the  lighthouses 
therein  mentioned,  and  the  expenses  of 
maintaining  the  Minicoy  Lighthouse  shall 
be  defrayed  accordingly,  and  the  principal 
and  interest  of  any  loan  under  this  section 
shall  be  charged  on  the  said  fund  next 
after  the  sums  charged  thereon  by  the 
said  section  six. 

11.  Whereas  by  the  Labouring  Classes  Ihvel-' 
ling  Houses  Act,  1866,  and  the  Labouring 
Classes  Lodging  Houses  and  Dwellings  (Ire- 
land) Act,  1866,  the  Public  Works  Loan  Com- 
missioners and  the  Commissioners  of  Public 
Works  in  Ireland  respectively,  are  authorised 
to  lend  to  the  public  bodies,  companies,  so- 
cieties, associations,  and  persons  therein  men- 
tioned loans  for  the  purchase  of  lands  or 
buildings,  and  the  erection,  alteration,  and 
adaptation  of  buildings  to  be  used  as  dwellings 
for  the  labouring  classes : 

And  whereas  it  is  expedient  to  remove  cer- 
tain doubts  which  have  arisen  with  respect  to 
such  loans :  Be  it  therefore  enacted  as  follows : 

Any  company,  society,  or  association  esta- 
blished for  the  purpose  of  constructing  or 
improving  dwellings  for  the  labouring  classes 
shall  be  deemed  to  be  and  always  to  have  been 
a  company,  society,  or  association  to  which  a 
loan  may  be  made  in  pursuance  of  the  Labour- 
ing Classes  Dwelling  Houses  Act,  1866,  and 
the  Labouring  Classes  Lodging  Houses  and 
Dwellings  (Ireland)  Act,  1866,  and  any  loan 
heretofore  made  to  any  such  companv,  society, 
or  association  shall  be  deemed  to  have  been 
validly  made,  and  the  security  given  for  the 
same  shall  be  valid  and  effectual  to  all  intents. 

The  period  and  rate  of  interest  of  any  loan 
made  in  pursuance  of  either  of  the  above-men- 
tioned Acts  may  be  such  as  is  mentioned  either 
in  the  Act  or  in  section  six  of  the  Public  Works 
Loans  Act,  1879,  with  respect  to  the  like  loans 
by  the  Public  Works  Loans  Commissioners, 
and  the  said  section  six  shall  be  deemed  to 
have  been  and  this  section  shall  be  deemed  to 
be  in  addition  to  and  not  in  derogation  of  the 
powers  under  the  above-mentionea  Acts. 


12.  Whereas  under  the  provisions  of  divers 
Acts  of  Parliament  authorising  the  Commis- 
sioners of  Public  Works  in  Ireland  to  make 
loans  for  public  and  other  purposes,  it  is  pro- 
vided that  the  repayment  of  tne  loans  there- 
under shall  be  completed,  and  the  first  instal- 
ment of  such  repayment  made  within  the 
periods  respectively  therein  mentioned  from 
the  date  of  the  advance,  or  from  the  time 
when  the  first  advance  is  made,  and  doubts 
have  arisen  with  respect  to  the  constructioi: 
of  such  provisions  in  the  case  where  a  loan  is 
advancea  by  instalments,  and  it  is  expedient 
to  remove  such  doubts :  Be  it  therefore  enacted 
as  follows : 

The  period  of  years  mentioned  in  bjxj  of  the 
recited  Acts  as  the  period  within  which  ad- 
vances made  thereunder  by  the  Commissioners 
of  Public  Works  are  to  be  repaid  shall,  as  re- 
gards each  instalment  of  any  loan  advanced 
by  the  said  Commissioners,  either  before  or 
after  the  passing  of  this  Act,  be  reckoned  from 
the  date  of  the  advance  of  the  instalment  bv 
the  Commissioners. 

13.  Whereas  by  the  Mulkear  Drainage  Dis- 
trict Act,  1880,  the  Commissioners  of  Public 
Works  in  Lreland  were  authorised  to  advance 
to  the  Mulkear  drainage  district  board  snch 
sums  as  they  might  think  proper,  not  ex- 
ceeding the  sum  of  one  thousand  pounds,  to  be 
appliedf  for  the  purpose  of  discharging  and 
paying  a  certain  judgment  debt  recovered  in 
an  action  therein  mentioned,  and  the  costs; 
and  whereas  doubts  have  arisen  as  to  whether 
the  costs  include  costs  incurred  by  the  board 
as  well  as  the  costs  due  to  the  judgment 
creditor;  and  it  is  expedient  to  remove  such 
doubts,  be  it  therefore  enacted  that — 

The  costs  referred  to  in  the  said  Act  shall 
be  deemed  to  include  all  coslfl  properly  in- 
curred by  the  said  drainage  board  in  or  inci- 
dental to  the  said  action,  as  well  as  the  costs 
due  to  the  judgment  creditor. 

14.  Whereas  by  the  ninth  section  of  the 
Belief  of  Distress  (Ireland)  Act,  18^90,  certain 
loans  made  to  owners  of  land  by  the  Commis- 
sioners of  Public  Works  in  Ireland  in  accord- 
ance with  the  public  notices  specified  in  that 
section  were  ratified  and  confirmed ;  but  such 
ratification  and  confirmation  does  not  apply  to 
any  loan  of  which  a  second  instalment  was  not 

Eaid  by  the  Commissioners  of  Public  Works 
efore  the  thirty-first  day  of  July  one  Uiousand 
eight  hundred  and  eighty ;  and  it  is  expedient 
now  to  confirm  such  last-mentioned  kans  in 
cases  in  which  the  non-payment  of  the  seocHid 
instalment  before  tho  said  date  was  caused  br 
imavoidable  oversight  on  the  part  of  the  said 
Commissioners  at  a  time  of  uxnuoal  pressure 
on  their  offices ; 
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Tho^ore^  where  a  loan  has  been  made  by 
the  Commissioners  of  Public  Works  to  an 
owner  of  land  nnder  the  public  notices  men- 
tioned in  section  nine  of  the  Belief  of  Distress 
(Ireland)  Act,  1880,  and  a  second  instalment 
of  such  loan  tiion^  not  paid  by  the  Commis- 
sioners of  Public  Works  before  the  thirty-first 
day  of  July  one  thousand  eight  hundred  and 
eighty,  was  paid  by  them,  with  the  sanction  of 
the  Treasury,  before  the  thirtieth  da^  of  April 
one  thousand  eight  himdred  and  eighty-one, 
and  the  Commissioners  of  Public  Works  certify 
to  the  Treasury  that  the  aboye-mentioned  non- 
payment of  the  second  instalment  before  the 
thirty-first  day  of  July  was  caused  without  any 
delay  or  default  on  the  part  of  the  borrower, 
that  loan  is  hereby  ratified  and  confirmed ;  and 
all  the  proyisions  of  the  said  Belief  of  Distress 
(Ireland)  Act,  1880,  and  of  any  Act  amending 
the  same,  relatiye  to  loans  made  to  owners  of 
land  under  the  said  public  notices,  shall  apply 
to  snch  loan  as  if  the  second  instalment  thereof 
had  been  paid  before  the  said  thirty-first  day 
of  July  one  thousand  eight  hundred  and 
eighty. 


PABT  IV. 

Gra  it  of  M(m?i/for  Iri^h  Land  Commission, 

15.  For  the  purpose  of  advances  or  of  pur- 
chasers of  estates  by  the  Land  Commission  in 
Ireland  under  any  Act  passed  during  the  pre- 
sent session  amending  the  law  relating  to  the 
occupation  and  ownership  of  land  in  Ireland, 
any  sum  or  sums  ngt  exceeding  in  the  whole 
the  sum  of  one  million  four  hundred  thousand 
pounds  may  be  issued  out  of  the  Consolidated 
Fund  of  the  United  Kingdom,  or  the  growing 
produce  thereof,  in  manner  .proyided  by  the 
said  Act,  and  such  sums  may  oe  issued  during 
the  period  ending  on  the  thirtieth  day  of  June 
one  thousand  eight  hundred  and  eighty-two, 
or  on  any  earlier  day  on  which  a  further  Act 
providing  money  for  the  purpose  of  such  ad- 
vances or  purchases  comes  into  operation. 

The  Treasury  may,  in  the  manner  and  sub- 
ject to  the  limitations  provided  by  the  said 
Act,  borrow  the  sum  authorised  by  this  section 
to  be  issued  out  of  the  Consolidated  Fund,  or 
any  part  of  that  sum. 


Chap.  39. 
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1.  Short  title  atid  extent  of  Act. 

2.  Definition  of  terms. 

3.  Tenns  of  entry  to  and  removal  from  houses  fixed. 
^.  Feriod  of  notice  of  removal. 

5.  How  notice  of  removal  may  he  given. 


An  Act  to  provide  for  uniform  Terms  of 
entry  to  and  removal  from  Houses 
within  Burghs  in  Scotland. 

(22d  August  1881.) 

Whebxas  in  many  burghs  in  Scotland  a  cus- 
tom exists  whereby  for  uie  purpose  of  tenants 
entry  to  or  removal  from  houses,  a  period 
beyond  the  date  as  fixed  by  law  of  the  term  of 
entry  or  removal  is  allowed,  within  which  such 
entiy  or  removal  may  take  place : 

And  whereas  the  period  so  allowed  is  not 
uniform,  but  varies  according  to  the  usage  of 
the  particular  burgh : 

And  whereas  such  want  of  uniformitjr  is  pro- 
dactive  of  great  inconvenience,  and  it  is  ex- 
pedient Ihat  uniform  terms  for  such  entry  and 
removal  should  be  provided : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 


of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled^ 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Bemoval 
Terms  (Burghs)  (Scotland)  Act,  1881,  and  shall 
extend  to  Scotland  only. 

2.  In  this  Act  the  expression  "  houses  "  shall 
mean  and  include  dwelling-houses,  shops,  and 
other  buildings  and  their  appurtenaces,  except- 
ing such  dwelling*  houses  or  buildings  as  shall 
be  let  along  with  land  for  agricultural  pur- 
poses ;  the  expression  "  burgh "  shall  mean 
and  include  royal  burghs,  parliamentuy 
burghs,  or  any  populous  place,  the  boundaries 
whereof  have  been  fixed  and  ascertained  under 
the  provisions  of  the  Qeneral  Police  and  Im- 
provement (Scotland)  Act,  1862,  or  of  the  Act 
first  therein  recited ;  the  expression  "  lease " 
shall  include  "tack"  and  "set,"  and  shall 
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apply  to  any  lease,  tack,  or  set  whether  con- 
stituted by  writing  or  verbally,  or  by  tacit 
relocation  and  of  whatever  duration ;  and  the 
expression  ** tenant"  shall  mean  a  tenant 
under  any  lease  as  defined  by  this  Act. 

3.  Where  under  any  lease  entered  into  after 
the  passing  of  this  Act  the  term  for  the 
tenant's  entry  to  or  removal  from  houses 
within  the  limits  of  any  burgh  shall  be  one  or 
other  of  the  terms  of  Whitsunday  and  Martin- 
mas (whether  old  or  new  style),  the  term  for 
such  entry  or  removal  shall,  in  the  absence  of 
express  stipulation  to  the  contrary,  be  held  to 
be  at  noon  of  one  or  other  of  the  following 
days  to  wit,  the  twenty-eighth  day  of  May  if 
the  term  be  Whitsunday,  and  the  twenty- 
eighth  day  of  November  if  the  term  be  Martin- 
mas :  Provided  always,  that  when  any  of  these 
days  shall  fall  upon  a  Sunday  or  legal  holiday, 
the  term  of  entry  or  removal  shall  be  at  noon 
of  the  first  lawful  day  thereafter. 


4.  In  cases  where  houses  within  any  borgh 
are  let  for  any  period  not  exceeding  four 
calendar  months,  notice  of  removal  therefixnn, 
shall,  in  the  absence  of  express  stipolation,  be 
given  as  many  days  before  the  date  of  ish  as 
shall  be  equivalent  to  at  least  oneUhird  of  the 
full  period  of  endurance  of  the  lease. 

5.  Notice  of  removal  from  any  houses  within 
a  burgh  may  hereafter  be  sufficiently  given  by 
registered  letter,  signed  by  the  party  entitled 
to  give  such  notice  or  by  the  law  agent  or 
factor  of  such  party,  handed  into  any  Post 
Office  within  the  United  Kingdom  in  time  to 
admit  of  its  being  deliverea  at  the  address 
thereon,  on  or  prior  to  the  last  date  npon  which 
by  law  such  notice  of  removal  must  be  given, 
addressed  to  the  party  entitled  to  receive  such 
notice,  and  bearing  the  particular  address  of 
such  party  at  the  time  if  the  same  be  known, 
or  if  the  same  be  not  known,  then  the  last 
known  address  of  such  party. 


Chap.  40. 
Universities  Elections  Amendment  {Scotland)  Act,  1881. 


ABSTBACT  OT  THE  ENACTMENTS. 

1.  Short  titie, 

2.  Amend'tneni  of  31  ^  32  Vict  e,  48.  :— 

1.  Duration  of  the  poll, 

2.  Electors  to  vote  by  voting  papers  only, 

3.  Begisirar  of  University  to  issue  voting  papers  and  letters  of  intimation. 

4.  Betum  of  voting  paper, 

5.  IncapacUated  voter. 

6.  New  voting  paper, 

7.  Application  for  voting  paper. 

.8.  Megistrar  to  transmit  new  voting  paper. 
9.  Polling  of  votes. 

10.  Voting  papers  may  he  objected  to  hy  any  candidate  or  agent  in  attendance* 

11.  Transmission  of  certificate  of  votes  ana  declaraHon  of  the  poU. 

12.  In  an  equality  of  votes  returning  officer  may  vote, 

13.  VoHng  papers  to  he  filed. 

14.  PenaUy  for  falsely  sianing  voting  papers. 

15.  Voting  papers  not  liable  to  stamp  duty. 

16.  Every  grmuaie  to  hecome  a  mmher  of  general  council,  and  certain  ex-oMcio  memhen  of 

eouncU  to  continue  members. 

17.  Corrupt  payment  of  registration  fee  to  he  punishable  as  hribei'y, 

18.  PoUina  expenses. 

19.  Bepeal  of  Acts  inconsistent  herewith. 

Schedules. 
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An  Act  to  make  farther  provision  in 
regard  to  the  Registration  of  Parlia- 
mentary Voters,  and  also  in  regard  to 
the  taking  of  the  Poll  by  means  of 
Voting  Pa|)ers,  in  the  Universities  of 
Scotland  (22d  August  1881.) 

Whebsab  it  is  expedient  to  amend  the  law 
relating  to  the  manner  of  voting  at  the  election 
of  members  of  Parliament  for  the  Universities 
of  Scotland : 

Be  it  enacted  by  the  Queen's  most  Excellent 
MajesiVy  bv  and  with  the  advice  and  consent 
of  the  Lords  Spiritoal  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  anthority  of  the  same,  as  follows : 

1.  This  Act  shall  be  cited  for  all  purposes 
as  the  Universities  Elections  Amendment 
(Scotland)  Act,  1881. 

2.  So  many  of  the  regulations  with  respect 
to  the  polling  at  the  elections  for  the  Universi- 
ties  directed  to  be  observed  by  sections  38  and 
39  of  the  Bepresentation  of  the  People  (Scot- 
land) Act,  1868,  as  are  inconsistent  with  this 
Act»  are  hereby  repealed,  and  in  place  thereof 
it  is  enacted  that  the  following  regulations 
shall  be  deemed  and  taken  to  be  a  part  of  the 
38th  and  99th  sections  of  the  said  recited  Act, 
and  the  recited  Act  shall,  on  and  ^ter  the 
paning  of  this  Act,  be  road  and  construed  as 
if  the  38th  and  39th  sections  had  included  the 
following  terms  and  provisions : — 

1.  If  more  than  one  candidate  shall  be  pro- 

posed, and  a  poll  shall  be  demanded, 
the  proceedings  shall  be  adjourned  for 
the  purpose  of  taking  the  poll  for  not 
less  than  twelve  or  more  twenty  clear 
days,  exclusive  of  Saturdays  and  Sun- 
days. On  the  day  to  which  the  proceed- 
ings have  been  adjourned  as  aforesaid 
for  the  purpose  of  taking  the  poll,  the 
polling  shall  commence  at  each  Univer- 
sity by  opening  the  voting  papers,  as 
herein-after  provided,  at  eight  o  clock  in 
the  morning,  and  shall  continue  for  such 
period,  not  being  less  than  four  or  more 
than  six  days  (exclusive  of  Sundays),  as 
the  returning  officer  shall  determine  and 
amiounoe  in  the  public  intimation  of  the 
a^oumment  for  the  purpose  of  taking 
the  poll,  but  no  poll  shall  be  kept  open 
later  than  four  o  clock  in  the  afternoon. 

2.  In  case  of  a  poll  at  an  election,  the  votes 

shall  be  given  by  means  of  vothig  papers, 
and  no  voter  shall  be  allowea  to  vote 
in  person,  or  in  any  other  way  than  is 
provided   by   this   Act.     Each  voting 


paper  shall  be  in  the  form  or  to  the 
effect  set  forth  in  the  Schedule  (A.) 
annexed  to  this  Act.  Each  voting  paper 
shall  have  a  number  printed  or  written 
on  the  back  thereof,  and  shall  have  at- 
tached a  counterfoil  with  the  same 
number  printed  or  written  on  the  face. 
Before  a  voting  paper  is  issued  to  a 
voter  as  herein-aner  provided,  it  e^all 
be  marked  with  an  official  mark,  either 
stamped  or  perforated,  and  the  number 
of  such  voter,  as  stated  on  the  register 
of  voters,  shidl  be  marked  on  the  counter- 
foil, and  a  mark  shall  be  placed  in  the 
register  or  anv  copy  thereof  used  for 
the  purposes  of  the  election  agunst  the 
number  of  the  voter  to  denote  that  a 
voting  paper  has  been  issued  to  him. 

3.  In  case  of  a  poll  the  registrar  of  the  Uni- 
versity, as  soon  as  he  conveniently  can 
after  the  day  of  demand  for  a  poll,  and 
not  later  than  six  clear  davs  thereafter 
(exclusive  of  Sundays),  shall  issue  simul- 
taneously through   the   post  a  voting 
paper,  in  the  form  or  to  the  effect  set 
forth  in  Schedule  (A.)  annexed  to  this 
Act,  to  each  voter  to  his  address  as 
entered  on  the  register  of  the  general 
council  of  the    University,   who  shall 
appear  from  said  address  to  be  resident 
within   the   United    Kingdom   or   the 
Channel  Islands ;  and  such  voting  paper 
(the  Christian  name,  surname,  designa- 
tion, and  residence  of  the  voter  as  ap- 
pearing on   the   register   having  pre* 
viously  been  filled  in  by  the  registrar, 
or  some  one  having  his  authority)  con» 
tained  in  an  envelope  marked  on  the 
outside  as  sent  by  tne  registrar  of  the 
University,  shall  be  accompanied  by  a 
letter  of  intimation  in  the  form  or  to 
the  effect  set  forth  in  Schedule  (B.)  here- 
unto annexed,  and  hj  a  stamped  envelope 
addressed  to  the  registrar,  for  the  return 
of  the  said  voting  paper ;  and  each  voter, 
upon  receipt  of  his  voting  paper,  if  he 
desires  to  vote   in  the   election,  shall 
insert  in  the  voting  paper  the  name  of 
the  candidate  for  whom  he  votes,  and 
the  place  and  date  of  signature,  and 
affix  his   subscription   thereto,  in    Uie 
presence  of  one  witness,  who  shall  per- 
sonally know  the  voter,  and  who  snail 
attest  the  fact  of  such   voting  paper 
having  been  signed  by  the  voter  m  nis 
presence  at  the  place  therein  mentioned, 
by  signing  his  name  at  the  foot  thereof, 
and  adding  his  designation  and  place  of 
residence  m  the  form  or  to  the  effect  set 
forth  in  Schedule  (A.)  hereto  annexed. 

4.  Thereafter  the  voting  paper,  so  signed 
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and  attested  as  aforesaid,  shall,  if  the 
voter  desires  to  vote  in  the  election,  be 
returned  through  the  post  to  the  regis- 
trar of  the  Umverity  oy  whom  it  was 
issued,  BO  as  to  reach  him  not  later  than 
the  time  named  for  the  return  of  the 
voting  paper.  Each  voting  paper,  when 
received  back  by  the  registrar,  shall  be 
kept  by  him  unopened  in  a  fireproof 
safe,  or  other  place  of  safety,  until  the 
poll  begins. 

5.  If  a  voter,  before  or  after  ho  has  received 

a  voting  paper,  shall  intimate  or  cause 
to  be  intimated  in  writing  to  the  regis- 
trar that  he  is  incapacitated  from  blind- 
ness or  other  physical  cause  to  vote  in  the 
'  manner  prescribed  by  this  Act,  it  shall 
be  lawftil  for  the  registrar,  on  getting 
back  the  voting  paper  from  the  voter, 
if  such  has  been  issued,  to  issue  to  the 
voter  so  incapacitated  a  voting  paper 
in  the  form  or  to  the  effect  set  forth  in 
Schedule  (C.)  hereunto  annexed;  and 
on  said  voting  paper  being  received  by 
the  voter,  it  shftU  be  competent  for  him 
to  record  his  vote  by  the  hand  of  a 
justice  of  the  x>eaoe  in  the  manner 
therein  directed ;  and  the  said  justice  of 
the  peace  shall  certify  and  attest  the 
fact  of  his  having  been  requested  and 
authorised  by  the  voter  to  sign  said 
voting  paper  for  him,  and  of  its  having 
been  so  signed  by  him  in  presence  of 
the  voter  by  signing  an  attestation  in 
the  form  or  to  the  effect  of  Schedtde  (C.) 
hereunto  annexed ;  and  such  voting 
paper,  when  received  by  the  registrar, 
shall  have  the  same  effect  and  be 
similarly  dealt  with  as  a  voting  paper 
signed  by  a  voter  in  the  form  or  to  the 
effect  set  forth  in  Schedule  (A.)  hereunto 
annexed. 

6.  A  voter  who  has  not  received  a  voting 

paper  sent  by  post  as  aforesaid  to  his 
address  as  appearing  on  the  register,  or 
who  has  before  re-delivery  thereof  to 
the  registrar,  inadvertently  spoilt  his 
voting  pax)er  in  such  manner  that  it 
cannot  oe  convenienlly  used  as  a  voting 
paper,  or  who  has  lost  his  voting  paper, 
may,  on  his  transmitting  to  l^e  regis- 
trar a  declaration  signed  by  himself 
before  a  justice  of  the  peace  setting 
forth  the  fact  of  the  non-receipt,  the 
inadvertent  spoiling,  or  the  loss  of  the 
voting  paper,  require  the  registrar  to 
send  him  a  new  voting  paper  m  place  of 
tiie  one  not  received,  or  spoilt,  or  lost ; 
and  in  case  the  voting  paper  has  been 
spoilt,  the  spoilt  voting  paper  shall  be 
returned  to   the  registrar,  and  when 


received  by  him  shall  be  immediately 
cancelled,  and  in  every  case  where  a 
new  voting  paper  is  issued  a  mark  shall 
be  placed  opposite  the  number  of  the 
voter's  name  on  the  register,  to  denote 
that  a  new  voting  paper  has  been  issued 
in  place  of  the  one  not  received,  or 
spoilt,  or  lost. 

7.  A  voter  who  does  not  appear  from  his 

address  as  entered  on  the  renster  to  be 
resident  within  the  United  fengdom  or 
the  Channel  Islands,  'may  apply  in 
writing  to  the  registrar  to  send  a  voting 
pai>er  to  him  to  an  address  within  the 
United  Kingdom  or  the  Channel  Ldands. 

8.  The  registrar,  upon  receiving  on  applica- 

tion in  terms  of  either  of  &e  two  pre- 
ceding sub-sections  at  anytime  before 
the  &j  on  which  the  poll  bej^ins,  shall 
forthwith  transmit  a  new  voting  paper, 
or  a  voting  paper,  as  tiie  case  may  be, 
to  the  address  as  appearing  on  the 
register,  or  to  the  aaoress  within  the 
United  Ejngdom  or  Channel  Islands,  as 
the  case  may  be :  Provided  always,  tiiat 
no  person  shall  be  entitied  to  vote  at 
any  election  by  more  than  one  voting 
paper,  and  that  no  voting  paper  con- 
taining the  names  of  more  candidates 
than  the  voter  is  entitled  to  vote  for  at 
such  election  shall  be  received  or 
counted :  Provided  also,  that  the  regis- 
trar shall  open  all  letters  coming  ad* 
dressed  to  mm  from  the  Dead  Letter 
Office  after  the  date  of  his  issuing  the 
voting  papers,  in  order  to  ascertain  and 
make  public  the  names  and  addresses 
of  the  Vetera  whose  voting  papers  hare 
not  reached  them,  which  lie  shall  do  by 
exhibiting  publicly  at  his  office  in  the 
Universi^  as  thev  reach  him  a  list  of 
the  names  and  aadreases  of  the  voters 
whose  letters  have  been  retumed  to  him 
from  the  Dead  Letter  Office,  for  the  in- 
formation of  all  concerned.  No  voting 
paper  shall  be  counted  which  does  not 
reach  the  registrar  before  ten  o'clock  on 
the  morning  of  the  day  on  which  the 
poll  closes. 

9.  When  the  poll  begins,  the  Totmg  papers 

shall  be  opened  and  examined  ly  the 
registrar  in  the  presence  of  the  rioe- 
chancellor  or  his  pro-vice-chancellors 
*and  the  candidates,  or  the  agents,  if  any, 
of  the  candidates,  and  the  voting  p*P^ 
found  to  be  marked  with  the  omciil 
mark  and  the  number  on  the  bade  ss 
appearing  on  the  counterfoil,  and  other- 
wise regular,  shall  be  counted  and  pat 
apart  until  the  end  of  the  polL  Any 
voting  paper  which  has  not  we  official 
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mark  and  the  number  on  the  back  as 
appearing  on  the  counterfoil,  or  which 
is  in  the  opinion  of  the  vice-chancellor 
or  his  pro-vice-chancellor  otherwise 
wanting  in  any  of  the  essential  condi- 
tions required  by  this  Act,  shall  not  be 
connted  as  a  vote  in  the  election,  but 
shall  be  sealed  up  in  a  paper  apart, 
marked  on  the  back  thereof  with  the 
words  "voting  papers  received  but 
rejected,"  and  initialed  by  the  vice- 
chimceilor  or  a  pro-vice-chancellor. 
10.  It  shall  be  lawful  for  any  candidate,  or 
the  agents  of  the  candidates  who  may  be 
in  attendance,  to  inspect  any  voting 
piwer  before  the  same  shall  be  counted, 
and  to  object  to  it  on  one  or  more  of  the 
following  grounds : 

1.  That  the  voter  named  in  the  voting 

paper  has  already  voted  at  that 
election : 

2.  That  the  person  giving  a  vote  by 

the  voting  paper  is  not  qualified 
to  vote : 

3.  That  the  voting  paper  is  forged  or 

falsified : 

4.  That  the  voting  paper  is  wanting 

in  any  of  tho  essential  conditions 

required  by  this  Act : 
and  the  vice-chancellor,  or  one  of  his 
pro-vice-chancellors,  shall  have  power 
to  rejector  receive,  or  receive  and  record 
aa  objected  to,  any  voting  papers :  Pro- 
vided, that  in  case  the  objection  offered 
to  any  voting  paper  shall  be  that  it  is 
forged  or  falsified,  such  vice-chancellor 
or  pro-vice-chancellor  shall  receive  and 
count  such  voting  paper,  having  pre- 
viously written  upon  it,  * '  objectea  to  as 
forged,'*  or,  **  objected  to  as  falsified," 
together  with  the  name  of  the  person 
making  such  objection. 
11.  After  the  close  of  the  poll  the  papers  which 
shall  have  been  counted  shall  be  sealed 
up  in  a  paper  marked  on  the  back  thereof 
with  the  words  '*  papers  received  and 
counted,"  and  initiaied  by  the  vice- 
chancellors  or  pro-vice-chancellors  of 
the  respective  Universities,  and  the 
vice-chancellors  of  the  Universities  of 
St.  Andrews  and  Aberdeen  shall  imme- 
diately transmit  to  the  respective  return* 
ing  officers  a  certificate  m  the  form  or 
to  the  efiTect  set  forth  in  Schedule  (D.) 
hereunto  annexed,  subscribed  by  them 
respectivelv  in  presence  of  the  candi* 
dates  or  tneir  agents  or  of  any  three 
members  of  the  general  council  of  the 
respective  Universities,  and  each  of 
these  retnminff  offices  shall,  as  soon  as 
he  convenient^  can,  in  presence  of  the 


candidates,  or  of  the  agents,  if  any,  of 
the  candidates  who  may  be  in  attendance, 
cast  up  the  votes  for  the  two  Universi- 
ties for  which  he  is  returning  officer, 
and  declare  to  be  elected  the  candidate 
for  whom  the  majority  of  votes  has  been 
given. 

12.  Where  an  equality  of  votes  is  found  to 

exist  between  any  candidates  at  an  elec- 
tion for  the  Univerties,  and  where  the 
addition  of  a  vote  would  entitle  any  one 
of  such  candidates  to  be  declared  elected, 
the  returning  officer,  if  a  member  of  the 
general  council  of  either  of  the  Univer- 
sites  for  which  the  election  is  being  held, 
may  give  such  additional  vote,  but  shall 
not  in  any  other  case  be  entitled  to  vote 
at  an  election  for  which  he  is  returning 
officer. 

13.  All  voting  papers  received  and  counted 

at  such  election,  and  the  counterfoils 
thereof,  as  well  as  any  voting  papers 
rejected  for  informality,  or  on  any  other 
ground,  and  the  counterfoils  thereof  shall 
be  filed,  and,  along  with  any  copy  of  the 
register  used  for  the  purposes  of  said 
election,  shall  be  kept  by  the  registrar 
or  other  officer  entrusted  with  the  care 
of  the  documents  relating  to  the  elec- 
tion; and  any  person  shall  be  allowed 
to  examine  such  voting  papers,  register, 
and  other  documents,  at  all  reasonable 
times,  on  payment  of  a  fee  of  one 
shilling,  ana  to  take  copies  thereof  on 
payment  of  one  shilling  for  each  hundred 
voting  papers  or  names  in  the  register 
so  copied. 

14.  Any  person  falsely  or  fraudulently  signing 

any  voting  paper  in  the  name  of  any 
other  person,  either  as  a  voter  or  as  a 
witness,  and  every  person  signing,  c<>r- 
tifying,  attesting,  or  transmitting  as 
genuice  any  fbJse  or  falsified  voting 
paper,  knowmg  the  same  to  be  false  or 
falsified,  or  with  fraudulent  intent  alter- 
ing, defacing,  destrojring,  withholding, 
or  abstracting  any  voting  paper,  shall  be 
guilty  of  a  crime  and  offence,  and  shall 
be  punishable  by  fine  or  imprisonment 
for  a  term  not  exceeding  one  year. 

15.  No  such  voting  paper  as  herein-before 
mentioned  shall  oe  liable  to  any  stamp 
duty. 

16.  On  and  after  the  passins  of  this  Act,  no 
person  shall  be  allowed  after  examina- 
tion to  graduate  at  any  of  the  Universi- 
ties of  Scotland  until  he  shall  have  paid, 
as  a  registration  fee,  a  sum  not  exceeding 
twenty  shillings  to  the  ^neral  Univer- 
sity fund  of  the  Universily  at  which  he 
wishes   to  graduate,  the   amount  and 
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period  of  payment  of  such  fee  to  be 
fixed  from  time  to  time  by  the  Univer- 
sity  court  of  the  said  University,  and 
thereafber  the  name,  designation,  Quali- 
fication, and  ordinary  place  of  resiaence 
of  each  person  qualified  as  at  present  to 
become  a  member  of  the  general  council 
of  his  University  shall,  on  his  gradua- 
tion, be  entered  by  the  registrar  in  the 
registration  book,  made  up  in  terms  of 
the  twenty-ninth  section  of  the  Repre- 
sentation of  the  People  (Scotland)  Act, 
1868,  in  order  to  their  being  transferred 
to  the  register  of  members  of  the  general 
council  at  the  next  revisal  of  the  same, 
in  terms  of  the  thirty-fifbh  section  of 
the  last-mentioned  Act ;  and  every  per- 
son who  has  hitherto  been  or  who  snail 
in  the  future  become  ex-officio  a  member 
of  the  general  council  of  an^  of  the 
Universities,  owing  either  to  his  having 
been  a  professor  in  or  having  held  office 
as  member  of  a  University  court  in  any 
University,  shall,  on  payment  of  a  regis- 
tration fee  as  aforesaid,  be  put  and 
continued  on  the  register  of  members 
of  general  council  of  said  University 
durmg  his  life,  and  shall  be  entitled  to 
all  the  privileges  of  a  member  of  council : 
f^vided  always,  that  no  person  subject 
to  any  legal  incapacity  shall  be  entitled 


to  vote  at  any  parliamentary  election  or 
exercise  any  otner  privilege  as  a  member 
of  the  general  council  of  any  UniversitT. 

17.  Any  person  either  directly  or  indmctly 
corruptly  paying  any  fee  for  the  purpose 
of  enablmg  any  person  to  be  registered 
as  a  member  of  the  general  council,  and 
thereby  to  influence  his  vote  at  any 
future  election,  and  any  candidate  or 
other  person  eitiier  directly  or  indirectly 
paying  such  fee  on  behalf  of  anj  person 
for  the  purpose  of  inducing  him  to  vote 
or  to  refrain  ,  from  voting,  shall  be 
guilty  of  bribery,  and  shall  be  punishable 
accordingly ;  and  any  person  on  whose 
behalf  and  with  whose  privity  any  such 
payment  as  in  this  section  mentioned  is 
made  shall  also  be  guilty  of  bribery, 
and  punishable  accordingly. 

18.  The  candidates  shall  be  bound  to  pay 
and  contribute  among  them  the  expenses 
necessarily  incurred  by  tiie  registrars  in 
preparing  and  issuing  the  voting  papers 
and  in  taking  the  poll,  together  with 
a  reasonable  remuneration  for  their 
trouble  in  reference  thereto,  as  the  same 
shall  be  determined  by  the  returning 
officer. 

19.  All  statutes,  customs,  ordinances,  and 
enactments  inconsistent  with  this  Act 
are  hereby  repealed. 


Schedules. 


SCHEDULE  (A.) 


Pabliahektaet  EuBcnoK,  18    . 

UmvERBiTT  OF  {fMme  of  Univer&Uy)  Yornro 

Fafes. 

No.  {number  of  voter  as  on  (he  regieter). 

I,  A,B,  {the  Christian  name,  aumam^,  and 
cteeiffnation  of  the  voter),  entered  on  the  register 
as  residing  at  {rendence  ae  (wpeaHng  on  the 
regieter),  herebv  declare  that  I  nave  not  before 
voted  at  this  election,  and  hereby  give  my  vote 
at  this  election  for       ^  at 

Witness  my  hand  this  day  of  , 

18 

(Signed)       AJ3. 
Signed  by  A.B.,  who  is  personally  known  to 
me,  at  the  place  and  of  the  date  above  men- 
tioned in  my  presence. 

(Signed)        CD. 

Add  designaUon  and  place  ofreeidenee. 


SCHEDULE  (B.) 


Pabliaxentabt  ELEcnov,  18    . 
Ukivebsitt  of  {name  of  Univerniy). 
BEGISTRAB'S  LETTEB. 
No.  {number  of  voter  <u  onUhe  register). 


PenoDs 
nominated. 

Proposed  by 

Seeoodedby 

A,B. 
CD. 

NameofPrO' 
poser. 
Do. 

Ncme  of  Se- 
eonder. 
Do. 

Sib, 

I  HAVE  to  intimate  that  the  above-named 
persons  have  been  nominated  for  the  office  of 
member  of  Parliament.  Along  with  this  letter 
you  will  receive  a  votinjg  paper,  and,  8h<mld 
you  desire  to  vote  at  this  election,  I  have  to 
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request  that  yon  will  insert  in  the  blanks  of 
the  Toting  paper  the  name  of  the  person  for 
whom  yon  Tote  and  the  plaoe  and  date  of  your 
signing,  and  having  signed  your  name  thereto 
in  presence  of  one  witness,  who  will  also  sign 
his  name  as  directed,  you  will  return  the 
voting  paper  by  post  to  me  at  the  UniTersity 
of  ,  so  as  to  reach  me  on  or  before 

10  a.m.  of  {ifueri  the  day  on  which  the  poU  fincUly 
doses). 

I  am,  &c. 
(Signed)        O.H.,  Begistrar. 
(Daie.) 


SCHEDULE  (C.) 

Farliahentabt  Election,  18    . 

XJkitersity  op  (name  of  University)  Voting 

Paper. 

INCAPACITATED  VOTER. 

No.  (number  of  voter  as  on  the  register). 

I,  A^.  {ihe  Christian  name  and  surname  of 
the  voter  in  fuU,  and  his  designation  and  rest- 
denee,  to  he  filled  in  hy  (he  registrar  or  some  one 
authorised  hy  him),  hereby  declare  that  I  have 
not  before  voted  at  this  election,  and  hereby 
give  my  vote  for  ,  and  have  re- 

quested and  authorised  G.D.,  a  justice  of  peace, 
to  fill  in  the  name  of  the  candidate  voted  for, 
and  subscribe  this  voting  pa,per  for  me,  as  I  am 
from  (state  ihe  incapacity)  unable  to  write. 

I,  CD.,  a  justice  of  the  peace  for  , 

and  residing  at  ,  hereby  declare 

that  A.B.,  oefore  named,  being  personally 
known  to  me,  did  in  my  presence  make  the 
declaration  before  mentioned,  and  did  duly 
request  and  authorise  me  to  fill  in  the  name  of 
as  the  candidate  voted  for  at  this 


election,  and  to  subscribe  this  voting  paper  for 
him,  which  I  did  on  day  of  , 

18    . 

(Signed)    (7.D.,  a  justice  of  peace 
for  ,  and  residing 

at 


SCHEDULE  (D.) 


Fasliakentabt  Electiok,  18    . 

Univeesitt  op  (name  of  University). 

I,  A.S.,  Vice-Chanoellor  of  the  said  Univer* 

sitj,  hereby  declare  that  the  voting  papers  in 

this  election  have  been  duly  counted,  and  that 

the  following  is  the  result : 

Number. 

Voting  papers  in  favour  of 
Voting  papers  in  favour  of 

(In  accordance  wOh  the  number  of  candidates 

voted  for.) 

Certified  by  me  and  signed  by  me  at  , 

on  at        o'clock  afternoon. 

(Signed)        A.B., 
Vice-ChanceUor  of  University. 

(Addressed) 
To  the  Betuming  Ofl&cer  of 
the  Universities  of 
and 
In  the  presence  of      1  Thie  must  he  signed 

in  presence  of  the 
candidates  or  their 
ayents,  or  three 
members  of  the 
general  coukcU  of 
the  University,  vmo 
must  also  svh* 
scribe.) 


Chap.  41. 
Conveyancing  and  Law  of  Property  Acty  1881. 


ABSTBACT  OP  THE  ENACTHEKT8. 

I. — Pbeliminabt. 

1.  Short  title;  eommeneemeni ;  extent. 

2.  Interpretation  of  property,  land,  Sfc. 

n.— Saxes  akd  other  Teavsachoks. 
Contracts  for  Sale. 

3.  Application  of  stated  conditions  of  sale  to  all  purchases. 

4.  Completion  of  contract  after  death. 

Discharge  of  Incumbrances  on  Sale. 

5.  Provision  hy  Court  for  incumbrances,  and  sale  freed  thenfrom. 
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O&mrdl  Words, 

6.  General  words  in  conveyances  of  Icmd,  buildings,  or  manors 

Covenants  for  Tide. 

7.  Covenants  for  title  to  he  implied.    On  conveyance  for  value,  hy  henefieidl  owner.    Bight  to 

convey.  Quiet  enjoyment  Freedom  from  incurnbrance.  Further  assurance.  On  conveyance 
of  leaseholds  for  valtie,  hy  henefidal  owner.  Validity  of  lease.  On  Tnortgage,  hy  heneficial 
ovmer.  Right  to  convey.  Quiet  enjoyment.  Freedom  from  incumbrance,  Pur^r  assurance. 
On  mortgage  of  leaseholds,  hy  heneficial  owner.  Validity  of  lease,  Paymetit  of  rent  and 
performance  of  covenants.  On  settlement.  For  further  assurance,  limited.  On  conveyance  hy 
trustee  or  morigagee.    Against  incumhrances. 

Execution  of  Purchase  Deed. 

8.  Eights  of  purchaser  as  to  execution. 

Production  and  Safe  Custody  of  Title  Deeds. 

9.  Achiowledgm^ent  of  right  to  production,  and  u/ndertahing  for  safe  custody  of  documents, 

ni. — Leases. 

10.  B,eni  and  benefit  of  lessees  covenants  to  run  with  reversion. 

11.  Obligation  of  lessors  covenants  to  run  with  reversion. 

12.  Apportionment  of  conditions  on  severance,  Sfc. 

13.  On  sub-demise,  title  to  leasehold  reversion  not  to  he  required. 

Forfeiture. 

14.  Bestrictions  on  and  relief  against  forfeiture  of  leases. 

ly.— MOBTGAGES. 

15.  Obligation  on  mortgagee  to  transfer  instead  of  re-conveying., 

16.  Power  for  m^ortgagor  to  inspect  title  deeds. 

17.  Eestriction  on  consolidation  of  mortgages. 

Leases* 

18.  Leasing  powers  ofm^yrtgagor  and  of  mortgagee  in  possession. 

Sale;  Insurance;  Receiver;  Timber. 

19.  Powers  incident  to  estate  or  interest  of  mortga>gee. 

20.  BeguXaJtion  of  exercise  of  power  of  sale. 

21.  Conveyance,  receipt,  Sfc.  on  sale. 

22.  Mortgagee's  receipts,  discharges,  ^c. 

23.  AmourU  and  application  of  insurance  m^mey. 

24.  Appointment,  powers,  rem/wneration,  and  Mies  of  receiver. 

Action  respecting  Mortgage. 

25.  Sale  of  mortgaged  property  in  auction  for  foreclosure,  ^c 

Y. — Statutoby  Mobtgage. 

26.  Form  of  statutory  mortgage  in  schedule.  ^ 

27.  Forms  of  statutory  transfer  ofmortaage  in  schedule. 

28.  Implied  covenants,  joint  and  several. 

29.  Form  of  re-conveyanee  ofstaMUory  mortgage  in  schedule. 

YI. — Tbust  ok  Mobtgage  Estates  on  Deatu. 

30.  Devolution  of  trust  and  mortgage  estates  on  death. 
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VII. — Tbubtbes  ahd  Exbctttobs. 

31.  Appointment  of  new  trustees^  vesting  of  tniit  property,  ^o. 

32.  Metirement  of  trustee, 

33.  Powers  of  new  trustee  appointed  hf  court. 

34.  Vesting  of  trust  property  in  new  or  continuing  trustees. 

35.  Power  for  trustees  for  sale  to  seU  by  auction,  §rc. 

36.  Trustees  receipts. 

37.  Poufer  for  executors  and  trustees  to  compound,  ^c. 

38.  Powers  to  two  or  more  exeewtors  or  trustees. 

VIII.— Mabkeed  Women. 

39.  Power  for  court  to  hind  interest  of  married  woman. 

40.  Power  of  aitorney  of  married  %ooman. 

IX. — iNVAins. 

41.  Balss  and  leases  on  hekalf  of  infant  owner. 

42.  MaoMgement  of  land  and  receipt  and  applicaHon  of  income  during  minority. 

43.  Application  by  trustees  of  income  of  property  of  infant  for  m<tintmance,  S^c, 

X. — BsirrcHABGEs  and  otheb  Annual  Sums. 

44.  Bemediesfor  recovery  of  annual  sums  charged  on  land. 

45.  Redemption  of  quitrenis  and  other  perpetual  charges. 

XI.— PowEEs  OF  Attorney. 

46.  Execution  under  power  of  attorney. 

47.  Payment  by  aMomey  under  power  without  notice  of  death,  8fc,  good. 

48.  Deposit  of  original  instruments  creating  powers  of  attorney. 

XTI. — CONSTBUCTION  AND  EnSCT  OF  DeEDS  AND  OTHEB  InSTEUBCENTS. 

49.  Use  of  word  grant  unnecessary, 

50.  Conveyance  by  a  person  to  himself,  Sfc. 

51.  Words  of  limitation  in  fee  or  in  tail, 

52.  Powers  simply  coUaterat. 

53.  Construction  of  supplemental  or  annexed  deed. 

54.  Receipt  in  deed  sufficient. 

55.  Re&npi  in  deed  or  indorsed,  evidence  for  subsequent  purchaser. 

56.  Receipt  in  deed  or  indorsed,  authority  for  payment  to  solicitor, 

57.  Svffieiency  of  forms  in  Fourth  Schedule. 

58.  Covenants  to  bifid  heirs,  ^c. 

59.  Covenants  to  extend  to  hevrs,  §fc. 

60.  Effect  of  covenant  with  two  or  m,ore  Jointly. 

61.  Effect  of  advance  on  joint  account,  a-c. 

62.  Grants  of  easements,  ^c.  by  way  of  use, 

63.  Provision  for  all  the  estate,  ^c, 

64.  Construction  of  implied  covenants. 

XIII.— Long  Teems. 

65.  Enlargement  of  residue  of  long  term  into  fee  simple, 

XIV. — ^Adoption  of  Act. 

66.  Protection  of  solicitor  and  trustees  adopting  Ajct. 

XV.— Miscellaneous. 

67.  Begulations  respecting  notice. 

68.  Shyrt  title  ofb  ^  6  WiU.  4.  c.  62, 


92 


STATUTES  OF  THE  REALM. 


[chap,  41. 


XYI. — CouKT ;  Pkocedubb  ;  Obdees. 

69.  BegulaiioTia  respecting  payinents  into  eou/rt  and  applicaiions, 

70.  Orders  of  Court  conclusive. 

XVII.— Repeals. 

71.  Bepeal  of  enactments  in  Part  III,  of  Second  Schedule  :  restriction  on  all  repeals. 

XVIII.— Ireland. 

72.  Modificaiions  respecting  Ireland. 

73.  Death  of  hare  trustee  intestate,  ^c. 

Schedule. 


An  Act  for  simplifying  and  improving 
the  practice  of  Conveyancing ;  and 
for  vesting  in  Trustees,  Mortgagees, 
and  others  various  powers  commonly 
conferred  by  provbions  inserted  in 
Settlements,  Mortgagees,  Wills,  and 
other  Instruments ;  and  for  amending 
in  various  particulars  the  Law  of 
Property ;  and  for  other  purposes. 

(22d  August  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Haies^,  by  and  with  the  advice  and  consent 
of  tne  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

I.— PfiELIMnrABT. 

1. — (1.)  This  Act  may  be  cited  as  the  Con* 
Teyancin^  and  Law  of  Property  Act,  1881. 

(2.)  This  Act  shall  commence  and  take  effect 
from  and  immediately  after  the  thirty-first  day 
of  December  one  thousand  eight  hundred  and 
eighty-one. 

(3.)  This  Act  does  not  extend  to  Scotland. 

2.  In  this  Act — 

(i.)  Property,  unless  a  contrary  intention 
appears,  includes  real  and  personal  property, 
and  any  estate  or  interest  in  any  property, 
real  or  personal,  and  any  debt,  and  any  thing 
in  action,  and  any  other  right  or  interest : 

(ii.)  Land,  unless  a  contrary  intention 
appears,  includes  land  of  any  tenure,  and 
tenements  and  hereditaments,  corporeal  6r 
incorporeal,  and  houses  and  other  buildings, 
also  an  undivided  share  in  land: 

(iii.)  Li  relation  to  land,  income  includes 
rents  and  profits,  and  possession  includes 
receipt  of  income. 

(iv.)  Manor  includes  lordship,  and  reputed 
manor  or  lordship : 

(v.)  Conveyance,  unless  a  contrary  intention 
appears,  includes  assignment,    appointment. 


lease,  settlement,  and  other  assurance  and 
covenant  to  surrender,  made  by  a  deed  on  a 
sale,  mortgage,  demise,  or  settlement  of  any 
property,  or  on  any  other  dealing  with  or  for 
any  property;  and  convey,  unless  a  oontranr 
intention  appears,  has  a  meaning  ooiTespona- 
ing  with  that  of  conveyance : 

(vi.)  Mortgage  includes  any  charge  on  any 
property  for  securing  money  or  moneys 
worth ;  and  mortgage  money  means  money,  or 
money's  worth,  secured  by  a  mortgage ;  and 
mortgagor  includes  any  x>erson  from  time  to 
time  deriving  title  under  the  original  mort- 
gagor, or  entitled  to  redeem  a  mortgage, 
according  to  his  estate,  interest,  or  right  in 
the  mortgaged  property ;  and  mortgagee  in- 
cludes any  person  from  time  to  time  deriving 
title  under  the  original  mortgagee ;  and  mort- 
gagee in  possession  is  for  the  purposes  of  this 
Act,  a  mortgagee  who,  in  rignt  of  the  mort- 
gage, has  entered  into  and  is  in  possession  of 
the  mortgaged  property : 

(vii.)  Incumbrance  includes  a  mortgage  in 
fee,  or  for  a  less  estate,  and  a  trust  for  secnnng 
money,  and  a  Hen,  and  a  charge  of  a  portion, 
annuity,  or  other  capital  or  annual  sum ;  and 
incumorancer  has  a  meaninfi^  corresponding 
with  that  of  incumbrance,  and  includes  every 

gerson  entitled  to  the  benefit  of  an  incom- 
rance,  or  to  require  payment  or  discharge 
thereof: 

(viii.)  Purchaser,  unless  a  contrary  intention 
ap|>ears,  includes  a  lessee  or  mortgagee,  and 
an  intending  purchaser,  lessee,  or  mortgagee, 
or  other  person,  who,  for  valuable  considera- 
tion, takes  or  deals  for  any  property;  and 
purobase,  unless  a  contrary  intention  appears, 
nas  a  meaning  corresponding  with  that  of 
purchaser ;  but  sale  means  only  a  sale  properly 
so  called : 

(ix.)  Rent  includes  vearly  or  other  rent,  toll, 
duty,  royalty,  or  other  reservation,  hy  the 
acre,  the  ton,  or  otherwise ;  and  fine  includes 
premium  or  fore-gift,  and  any  payment,  con- 
sideration, or  benefit  in  the  nature  of  a  fine, 
premium,  or  fore-gift : 

(x.)  Building  purposes  include  the  erecting 
and  the  improving  of,  and  the  adding  to.  and 
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the  repairing  of  buildings ;  and  a  bnilding 
lease  is  a  lease  for  building  purposes  or 
purposes  connected  therewith : 

(zi.)  A  mining  lease  is  a  lease  for  mining 
purposes,  that  is,  the  searching  for,  winning, 
working,  getting,  making  merchantable,  carry- 
ing away,  or  disposing  or  mines  and  minerals, 
or  purposes  connected  therewith,  and  includes 
a  grant  or  licence  for  mining  purposes : 

(xii.)  Will  includes  codicils : 

(xiii.)  Instrument  includes  deed,  will,  in- 
closure,  award,  and  Act  of  Parliament : 

(xiy.)  Securities  include  stocks,  funds,  and 
shares: 

(xT.)  Bankruptcy  includes  liquidation  by 
arrangement,  and  any  other  act  or  proceeding 
in  law  haying,  under  any  Act  for  the  time 
being  in  force,  effects  or  results  similar  to  those 
of  bankruptcy ;  and  bankrupt  has  a  meaning 
corresponding  with  that  of  bankruptcy : 

(xvi.)  Writing  includes  print;  and  words 
referring  to  any  instrument,  copy,  extract, 
abstract,  or  other  document  include  any  such 
instrument,  copy,  extract,  abstract,  or  other 
document,  being  in  writing  or  in  print,  or  partly 
in  writing  and  partly  in  print : 

(zyii.)  Person  includes  a  corporation : 

(xriii.)  Her  Maiesty's  High  Court  of  Justice 
is  referred  to  as  the  Court. 

II. — Sales  akd  other  Tbaksactions. 

Coniractefor  Sale. 

3. — (1.)  Under  a  contract  to  sell  and  assign 
a  term  of  years  derived  out  of  a  leasehold 
interest  in  land,  the  intended  assign  shall  not 
have  the  ri^ht  to  call  for  the  title  to  the  lease- 
hold reyersion. 

(2.)  Where  land  of  copyhold  or  customary 
tenure  has  been  conyerted  into  freehold  by 
enfiranchisement,  then,  under  a  contract  to 
sell  and  conyey  the  freehold,  the  purchaser 
shall  not  haye  the  right  to  call  for  tne  title  to 
make  the  enfranchisement. 

(3.)  A  purchaser  of  any  property  shall  not 
require  the  prodaction,  or  any  abstract  or 
copy,  of  any  deed,  will,  or  other  document, 
dated  or  made  before  the  time  prescribed  by 
law,  or  stipulated,  for  commencement  of  the 
title,  eyen  though  the  same  creates  a  power 
subsequently  exercised  by  an  instrument 
abstracted  m  the  abstract  furnished  to  the 
purchaser ;  nor  shall  he  req[uire  an^  informa- 
tion, or  make  any  requisition,  objection,  or 
inquiry,  with  respect  to  any  such  deed,  will, 
or  document,  or  the  title  prior  to  that  time, 
notwithstand^g  that  any  such  deed,  will,  or 
other  document,  or  that  prior  title  is  recited, 
coyenantod  to  be  produced,  or  noticed;  and 
he  shall  assume,  unless  the  contrary  appears, 
that  the  recitals,  contained  in  the  abstracted 


instruments,  of  any  deed,  will,  or  other  docu- 
ment, forming  part  of  that  prior  title,  are 
correct,  and  give  all  the  material  contents  of 
the  deed,  will,  or  other  document  so  recited, 
and  that  every  document  so  recited  was  duly 
executed  by  all  necessary  parties,  and  per- 
fected, if  and  as  requirea,  by  fine,  recovery, 
acknowledgment,  inrolment,  or  otherwise. 

(4.)  Where  land  sold  is  held  by  lease  (not 
including  under-lease),  the  purchaser  shall 
assume,  unless  the  contrary  appears,  that  the 
lease  was  duly  granted ;  and,  on  production  of 
the  receipt  for  the  last  payment  due  for  rent 
under  the  lease  before  the  date  of  actual  com- 
pletion of  the  purchase,  he  shall  assume,  unless 
the  contrary  appears,  that  all  the  covenants 
and  provisions  of  the  lease  have  been  duly 
performed  and  observed  up  to  the  date  of 
actual  completion  of  the  purchase. 

(5.)  Where  land  sold  is  held  by  under-lease, 
the  purchaser  shall  assume,  unless  the  con- 
trary appears,  that  the  under-lease  and  every 
superior  lease  were  duly  granted;  and,    on 

S reduction  of  the  receipt  for  the  last  payment 
ue  for  rent  under  the  under-lease  before  the 
date  of  actual  completion  of  the  purchase,  he 
shall  assume,  unless  the  contrary  appears, 
that  all  the  covenants  and  provisions  of  the 
under-lease  have  been  duly  performed  and 
observed  up  to  the  date  of  actual  completion 
of  the  purcnase,  and  further  that  all  rent  due 
under  every  superior  lease,  and  all  the  cove- 
nants and  provisions  of  every  superior  lease, 
have  been  paid  and  duly  performed  and 
observed  up  to  that  date. 

(6.)  On  a  sale  of  any  property,  the  expenses 
of  the  production  and  inspection  of  all  Acts  of 
Parliament,  indosure  awards,  records,  pro- 
ceedings of  courts,  court  rolls,  deeds,  wills, 
S rebates,  letters  of  administration,  and  other 
ocuments,  not  in  the  vendor*s  possession,  and 
the  expenses  of  all  journeys  incidental  to  such 
production  or  inspection,  and  the  expenses  of 
searching  for,  procuring,  making,  verifying, 
and  producing  all  certificates,  declarations, 
evidences,  and  information  not  in  the  vendor's 
possession,  and  all  attested,  stamped,  office,  or 
other  copies  or  abstracts  of,  or  extracts  from, 
any  Acts  of  Parliament  or  other  documents 
aforesaid,  not  in  the  vendor's  possession,  if 
any  such  production,  inspection,  journey, 
search,  procuring,  making,  or  venying  is 
required  by  a  purchaser,  either  for  vermcation 
of  the  abstract,  or  for  any  other  purpose,  shall 
be  borne  by  the  purchaser  who  requires  the 
same ;  and  where  the  vendor  retains  possession 
of  any  document,  the  expenses  of  maldng  any 
copy  thereof,  attested  or  unattested,  which  a 
purchaser  requires  to  be  delivered  to  him, 
shall  be  borne  by  that  purchaser. 
(7.)  On  a  salo  of  any  property  in  lots,  a 
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pnrchaser  of  two  or  more  lots,  held  wholly  or 
partly  nnder  the  same  title,  shall  not  have  a 
right  to  more  than  one  abstract  of  the  common 
title,  except  at  his  own  expense. 

(8.)  This  section  applies  only  to  titles  and 
purchasers  on  sales  properly  so  called,  not- 
withstanding any  interpretation  in  this  Act. 

(9.)  This  section  applies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
contract  of  sale,  and  shall  have  eficct  subject 
to  the  terms  of  the  contract  and  to  the  pro- 
visions therein  contained. 

(10.)  This  section  applies  only  to  sales  made 
after  the  commencement  of  this  Act. 

(11.)  Nothing  in  this  section  shall  be  con- 
strued as  binding  a  purchaser  to  complete  his 
purchase  in  any  case  where,  on  a  contract  made 
independently  of  this  section,  and  containing 
stipulations  similar  to  the  proyisions  of  this 
section,  or  any  of  them,  specific  perfoiToance 
of  the  contract  would  not  be  enforced  against 
him  by  the  Court. 

4. — (1.)  Where  at  the  death  of  any  person 
there  is  subsisting  a  contract  enforceable 
against  his  heir  or  derisee,  for  the  sale  of  the 
fee  simple  or  other  freehold  interest,  descend- 
ible to  his  heirs  general,  in  any  land  his 
personal  representatives  shall,  by  virtue  of  this 
Act,  have  power  to  convey  the  land  for  all  the 
estate  and  interest  vested  in  him  at  his  death, 
in  any  manner  proper  for  giving  effect  to  the 
contract. 

(2.)  A  conveyance  made  under  this  section 
shall  not  affect  the  beneficial  rights  of  any 
person  claiming  under  any  testamentary  dis- 
position or  as  heir  or  next  of  kin  of  a  testator 
or  intestate. 

(3.)  This  section  applies  only  in  cases  of 
deatib  after  the  commencement  of  this  Act. 

Discharge  of  Incumbrances  on  Sale, 

5.— (1.)  Where  land  subject  to  any  incum- 
brance, whether  immediately  payable  or  not,  is 
sold  by  the  Court,  or  out  of  Court,  the  Court  may, 
if  it  thinks  fit,  on  the  application  of  any  parfy 
to  the  sale,  direct  or  allow  payment  into  Cfourt, 
in  case  of  an  annual  sum  charged  on  the  land, 
or  of  a  capital  sum  charged  on  a  determinable 
interest  in  the  land,  of  such  amount^  as,  when 
invested  in  Government  securities,  the  Court 
considers  will  be  sufficient,  by  means  of  the 
dividends  thereof,  to  keep  down  or  otherwise 
provide  for  that  charge,  and  in  any  other  case 
of  capital  money  charged  on  the  land,  of  the 
amount  sufficient  to  meet  the  incumbrance  and 
any  interest  due  thereon;  but  in  either  case 
there  sh^l  also  be  paid  into  Court  such  addi- 
tional amounts  as  the  Court  considers  will  be 
sufficient  to  meet  the  contingency  of  further 
costs,  expenses,  and  interest,  and  any  other 


contingency,  except  depreciation  of  inveBt- 
ments,  not  exceeding  one-tenth  part  of  the 
original  amount  to  be  paid  in,  unless  the  Court 
for  special  reason  thinks  fit  to  require  a  larger 
additional  amount. 

(2.)  Thereupon,  the  Court  may,  if  it  thinks 
fit,  and  either  after  or  without  any  notice  to 
the  incumbrancer,  as  the  Court  thinks  fit, 
declare,  the  land  to  be  freed  from  the  incum- 
brance, and  make  any  order  for  conveyance,  or 
vesting  order,  proper  for  giving  effect  to  the 
sale,  and  give  oirections  for  the  retention  and 
investment  of  the  money  in  Court. 

(3.)  After  notice  served  on  the  persons  in- 
terested in  or  entitled  to  the  money  or  fund  in 
Court,  the  Court  may  direct  payment  or  trans- 
fer thereof  to  the  persons  entitled  to  receire  or 
give  a  discharge  for  the  same,  and  generally 
may  give  directions  respecting  the  application 
or  distribution  of  the  capital  or  income  thereof. 

(4.)  This  section  applies  to  sales  not  com- 
pleted at  the  commencement  of  this  Act^  and 
to  sales  thereafter  made. 

Oeneral  Words. 

6. — (1.)  A  conveyance  of  land  shall  be  deemed 
to  include  and  shall  by  virtue  of  this  Act  operate 
to  convey,  with  the  land,  all  buildings,  erec- 
tions, fixtiu*es,  commons,  hedges,  ditches,  fences, 
ways,  waters,  watercourses,  liberties,  privi- 
leges, easements,  rights,  and  advantages  what- 
soever, appertaining  or  reputed  to  appertain  to 
the  land,  or  any  part  thereof,  or  at  tne  time  of 
conveyance  demised,  occupied,  or  enjoyed  with, 
or  reputed  or  known  as  part  or  parcel  of  or 
appurtenant  to  the  land  or  any  part  thereof. 

(2.)  A  conveyance  of  land,  having  houaee  or 
other  buildings  thereon,  shall  be  deemed  to 
include  and  shall  by  virtue  of  this  Aot  cerate 
to  convey,  with  the  land,  hoosee,  or  other 
buildings,  all  outhouses,  ereetioniB,  fixtures, 
cellars,  areas,  courts,  courtyards,  oistems, 
sewers,  gutters,  drains,  ways,  passages,  limits, 
watercourses,  liberties,  privileges,  easements, 
rights,  and  advantages  whatsoever,  appertain- 
ing or  reputed  to  appertain  to  the  lana,  booses, 
or  other  buildings  conveyed,  or  any  of  them,  or 
any  part  thereof,  or  at  the  time  of  conTey- 
ance  demised,  occupied,  or  enjoyed  with,  or 
reputed  or  known  as  part  or  paroel  of  or 
appurtenant  to,  the  land,  houses,  or  other 
buildings  conveyed,  or  any  of  them  or  any  part 
thereof. 

(3.)  A  conveyance  of  a  manor  shall  be  deemed 
to  include  and  shall  by  virtue  of  this  Act 
operate  to  convey,  with  the  manor,  all  psstnres, 
feedings,  wastes,  warrens,  commons,  mines» 
minerals,  quarries,  furzes,  trees,  woods,  nndsr* 
woods,  coppices,  and  the  ground  and  soil 
thereof,  fishings,  fisheries,  fowlings,  courts 
leet,  courts  baron,  and  other  courts,  view  of 
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frankpledge  and  all  that  to  view  of  frankpledge 
doth  belong,  mills,  mnlctores,  enstoms,  tolls, 
duties,  reliefs,  heriots,  fines,  sums  of  money, 
amerciaments,  waifs,  cstrays,  chief  rents,  cjuit 
rents,  rentscharge,  rents  seek,  rents  of  assize, 
fee  farm  rents,  services  royalties,  jurisdictions, 
franchises,  liberties,  privileges,  easements, 
profits,  advantages,  rights,  emoluments,  and 
nereditaments  whatsoever,  to  the  manor  apper- 
taining or  reputed  to  appertain,  or  at  the  time 
of  conTeyance  demisea,  occupied,  or  enjoyed 
with  the  same,  or  reputed  or  known  as  part, 
parcel,  or  member  thereof. 

(4.)  This  section  applies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
conTeyance,  and  shall  have  effect  subject  to 
the  terms  of  the  conveyance  and  to  tAe  pro- 
visionB  therein  contained. 

(5.)  This  section  shall  not  be  construed  as 
giving  to  any  person  a  better  title^  to  any 
property,  right,  or  thing  in  this  section  men- 
tioned than  the  title  which  the  conveyance 
giYCS  to  him  to  the  land  or  manor  expressed  to 
be  conveyed,  or  as  conveying  to  him  any  pro- 
perty, right,  or  thing  in  this  section  mentioned, 
further  or  otherwise  than  as  the  same  could  hayc 
been  conveyed  to  him  by  the  conveying  parties. 

(6.)  This  section  applies  only  to  conveyances 
made  after  the  commencement  of  this  Act. 

Covenants  for  Title, 

7.^*n[.}  In  a  o^nveyanco  there  shall,  in  the 
several  cases  in  this  section  mentioned,  bo 
deemed  to  be  included,  and  there  shall  in 
those  several  cases,  by  virtue  of  this  Act,  be 
implied,  a  covenant  to  the  effect  in  this 
section  stated,  by  the  person  or  by  each  person 
who  conveys,  as  far  as  regards  the  subject- 
matter  or  share  of  subject-matter  expressed  to 
be  conveyed  by  him,  with  the  person,  if  one, 
to  whom  the  conveyance  is  maae,  or  with  the 
persons  jointly,  if  more  than  one,  to  whom  the 
conveyance  is  made  as  joint  tenants,  or  with 
each  of  the  persons,  if  more  than  one,  to  whom 
the  oonyeyance  is  m£ule  as  tenants  in  common, 
that  is  to  say : 

(A.)  In  a  conveyance  for  valuable  considera- 
tion, [other  than  a  mortgage,  the  following 
covenant   by  a  person  who  conveys  and  is 
expressed    to    convey    as    beneficial    owner 
(namely) : 
That,  notwithstanding  anything  by  the  per- 
son who  BO  conveys,  or  any  one  through 
whom  he  derives  title,  otherwise  than  by 
purchase  for  value  made,  done,  executed, 
or  omitted,  or  knowingly  suffered,  the 
person  who    so  conveys,  has,  with  the 
concurrence  of  every  otner  person,  if  any, 
conveying  by  his  direction,  full  power  to 
convey  the  subject-matter  expressed  to  be 
conveyed,  subject  as,  if  so  expressed,  and 


in  the  manner  in  which,  it  is  expressed 
to  be  conveyed,  and  that,  notwithstanding 
anything  as  aforesaid,  that  subject-matter 
shall  remain,  to  and  be  quietly  entered 
upon,  received,  and  held,  occupied,  en- 
joyed, and  taken,  by  the  person  to  whom 
the  conveyance  is  expressed  to  be  made, 
and  any  person  deriving  title  under  him, 
and  the  benefit  thereof  shall  be  received 
and  taken  accordingly,  without  any  law- 
ful interruption  or  aisturbance  by  the 
person  who  so  conveys  or  any  person 
conveying  by  his  direction,  or  rightfully 
claiming  or  to  claim  by,  through,  under, 
or  in  trust  for  the  person  who  so  conveys, 
or  any  person  conveying  by  his  direction, 
or  by,  through,  or  under  any  one  not 
being  a  person  claiming  in  respect  of  an 
estate  or  interest  subject  whereto  the  con- 
veyance is  expressly  made,  through  whom 
the  person  wno  so  conveys  derives  title, 
otherwise  than  by  purcnase  for  value; 
and  that,  freed  and  discharged  from,  or 
otherwise  by  the  person  who  so  conveys 
sufficiently  indemnified  against,  all  such 
estates,  incumbrances,  claims,  and  de- 
mands other  than  those  subject  to  which 
the  conveyance  is  expressly  m£ule,  as  either 
before  or  after  the  date  of  the  conveyance 
have  been  or  shall  be  made,  occasioned,  or 
suffered  by  that  person  or  by  any  person 
conve3rin^  by  his  direction,  or  by  any 
person  rightfully  claiming  by,  through, 
under,  or  in  trust  for  the  person  who  so  con- 
veys, or  by,  through,  or  under  any  person 
conveying  by  his  direction,  or  by,  through, 
or  unaer  any  one  through  whom  the  person 
who  so  conveys  derives  title  otherwise 
than  by  purchase  for  value ;  and  further, 
that  the  person  who  so  conveys,  and  any 
person  conveying  by  his  direction,  and 
every  other  person  having  or  rightftilly 
claiming  any  estate  or  interest  in  the 
subject-matter  of  conveyance,  other  than 
an  estate  or  interest  subject  whereto  the 
conveyance  is  expressly  made,  by,  through, 
under,  or  in  trust  for  the  person  who  so 
conveys,  or  by,  through,  or  under  any 
person  conveying  by  his  direction,  or  by, 
through,  or  under  any  one  through  whom 
the  person  who  so  conveys  derives  title, 
otherwise  than  by  purchase  for  value,  will, 
from  time  to  time  and  at  all  times  after 
the  date  of  the  conveyance,  on  the  request 
and  at  the  cost  of  any  person  to  whom  the 
conveyance  is  expressed  to  be  made,  or 
of  any  person  derivinc;  title  under  him, 
execute  and  do  all  such  lawful  assurances 
and  things  for  further  or  more  perfectly 
assuring  the  subject-matter  of  the  con- 
veyance to  the  person  to  whom  the  con- 
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Toyance   is  made,  and  to  those  deriving 
title  under  him,  subject  as,  if  so  expressed, 
and  in  the  manner  in  which  the  convey- 
ance is  expressed  to  be  made,  as  by  him 
or  them  or  any  of  them  shall  be  reasonably 
required) : 
(in  which  covenant  a  purchase  for  value  shall 
not  be  deemed  to  include  a  conveyance  in 
consideration  of  marriage) : 

(B.)  In  a  conveyance  of  leasehold  property 
for  valuable  consideration,  other  than  a  mort- 
gage, the  following  further  covenant  by  a 
person  who  conveys  and  is  expressed  to  convey 
as  beneficial  owner  (namely) : 

That,  notwithstanding  anything  by  the 
person  who  so  conveys,  or  any  one  tm*oagh 
whom  he  derives  title  otherwise  than  by 
purchase  for  value,  made,  done,  executed, 
or  omitted,  or  knowingly  sufibred,  the 
lease  or  grant  creating  the  term  or  estate 
for  which  the  land  is  conveyed  is,  at  the 
time  of  conveyance,  a  good,  valid,  and 
effectual  lease  or  grant  of  the  pro}>ertv 
conveyed,  and  is  in  full  force,  unforfeited, 
unsurrendered,  and  in  nowise  become  void 
or  voidable,  and  that,  notwithstanding 
anything  as  aforesaid,  all  the  rents  re- 
served by,  and  all  the  covenants,  con- 
ditions, and  agreements  contained  in,  the 
lease  or  grant,  and  on  the  part  of  the 
lessee  or  grantee  and  the  persons  deriving 
title  under  him  to  be  paid,  observed, 
and  performed,  have  been  paid,  observed, 
and  performed  up  to  the  time  of  con- 
veyance : 
(in  which  covenant  a  purchase  for  value  shall 
not  be  deemed  to  include  a  conveyance  in 
consideration  of  marriage) : 

(C.)  In  a  conveyance  by  way  of  mortgage, 
the  following  covenant  by  a  person  who  con- 
veys and  is  expressed  to  convey  as  beneficial 
owner  (namely) : 
That  the  person  who  so  conveys,  has,  with 
the  concurrence  of  every  other  person,  if 
any,    conveying   by    his    direction,    full 
power  to  convey  the  subject-matter  ex- 
pressed to  be  conveyed  by  him,  subject  as, 
if  so  expressed,  and  in  the  manner  in 
which  it  is  expressed  to  be  conveyed ;  and 
also  that,  if  default  is  made  in  payment 
of  the  money  intended  to  be  secured  by 
the  conveyance,  or  any  interest  thereon, 
or  any  part  of  that  money  or  interest, 
contrary  to  any  provision  in  the  convey- 
ance, it  shall  DC  lawful  for  the  person  to 
whom  the  conveyance  is  expressed  to  be 
.  made,  and  the  persons  deriving  title  nnder 
him,  to  enter  into  and  upon,  or  receive, 
and  thenceforth  (raietly  hold,  occupy,  and 
ex^Joy  or  take  and  nave,  the  Bnbject-matter 
expressed  to  be  conveyed,  or  any  part 


thereof,  without  any  lawful  interruption 
or  disturbance  by  the  person  who  so  con- 
veys, or  any  person  conveying  by  his 
direction,  or  any  other  person  not  being  a 
person  claiming  in  respect  of  an  estate  or 
mterest  subject  whereto  the  conveyance  i» 
expressly  made ;  and  that,  freed  and  dis- 
charged from,  or  otherwise  by  the  person 
who  so  conveys  sufficiently  indemnified 
against,  all  estates,  incumbrances,  claims, 
and  demands  whatever,  other  than  those 
subject  whereto  the  conveyance  is  ex- 
pressly made ;  and  further,  that  the 
person  who  so  convevs  and  every  person 
conveying  by  his  (urection,  and  every 
person  deriving  title  under  any  of  them, 
and  every  other  person  having  or  right- 
fully claiming  any  estate  or  interest  in 
the  subject-matter  of  conveyance,  or  any 
part  thereof,  other  than  an  estate  or 
interest  subject  whereto  the  conveyance  is 
expressly  made,  will  from  time  to  time 
and  at  all  times,  on  the  request  of  any 
person  to  whom  the   conveyance  is  ex- 

Sressed  to  be  made,  or  of  any  person 
eriving  title  under  him,  but,  as  long  ss 
any  right  of  redemption  exists  under  the 
conveyance,  at  the  cost  of  the  person  so 
conveying,  or  of  those  deriving  title  under 
him,  ana  afterwards  at  the  cost  of  the 
person  making  the  request,  execute  and 
do  all  such  lawful  assurances  and  things 
for  further  or  more  perfectly  assuring  the 
subject-matter  of  conveyance  and  every 
part  thereof  to  the  person  to  whom  the 
conveyance  is  made,  and  to  those  deriving 
title  under  him,  subject  as,  if  so  expressea 
and  in  the  manner  in  which  the  convey- 
ance is  expressed  to  be  made,  as  by  him 
or  them  or  any  of  them  shall  be  reasonably 
reouired : 
(D.)  In  a  conveyance  by  way  of  mortgage  of 
leasehold  property,  the  following  niraier 
covenant  by  a  person  who  conveys  and  is 
expressed  to  convey  as  beneficial  owner 
(namely) : 
That  the  lease  or  grant  creating  the  term  or 
estate  for  which  the  land  is  held  is,  at  the 
time  of  convevance,  a  good,  valid,  and 
effectual  lease  lease  or  grant  of  the  land 
conveyed  and  is  in  full  force,  unforfeited, 
and  unsurrendered  and  in  nowise  become 
void  or  voidable,  and  that  all  the  rents 
reserved  by,  and  all  the  covenants,  condi- 
tions, and  agreements  contained  in,  the 
lease  or  grant,  and  on  the  part  of  the 
lessee  or  grantee  and  the  persons  deriving 
title  under  him  to  be  paid,  observed,  and 
performed,  have  been  paid,  observed,  and 
performed  np  to  the  time  of  oonveyance ; 
and  also  that  the  person  so  convening,  or 
the  persons  deriving  title  under  him,  will 
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at  all  times,  as  long  as  any  money  remains 
on  the  security  of  the  conveyance,  pay, 
observe,  and  perform,  or  cause  to  be  paid, 
observed,    and  performed    all  the  rents 
reserved  by,  and  all  the  covenants,  con- 
ditions, and  agreements  contained  in,  the 
lease  or  grant,  and  on  the  part  of  the 
lessee  or  grantee  and  the  persons  deriving 
title  under  him  to  be  paid,  observed,  and 
performed,  and  will  keep  the  person  to 
whom  the  conveyance  is  made,  and  those 
deriving   title    under    him,    indemniBed 
affninBt   all   actions,  proceedings,    costs, 
charges,  damages,  claims  and  demands,  if 
any,  to  be  incurred  or  sustained  by  him  or 
them  by  reason  of  the  non-payment  of 
such  rent  or  the  non-observance  or  non- 
performance of  such  covenants,  conditions, 
and  agreements,  or  any  of  them : 
(S.)  In  a  conveyance  by  way  of  settlement, 
the  following  covenant  by  a  person  who  conveys 
and  is  expressed  to  convey  as  settlor  (namely) : 
That  the  person  so  conveying,    and  every 
person  deriving  title  under  him  by  deed 
or  act  or  operation  of  law  in  his  lifetime 
subsequent  to  that  conveyance,  or  by  tes- 
tamentary disposition  or  devolution  in  law, 
on  bis  death,  will,  from  time  to  time,  and 
at  all  times,  after  the  date  of  that  convey- 
ance, at  the  request  and  cost  of  any  person 
deriving  title  thereunder,  execute  and  do 
all  such  lawful  assurances  and  things  for 
farther  or  more  perfectly  assuring   the 
subject  matter  of  the  conveyance  to  the 
persons  to  whom  the  conveyance  is  made 
and  those  deriving  title  under  them,  sub- 
ject as,  if  so  expressed,  and  in  the  manner 
in  which  the  conveyance  is  exnressed  to  be 
made,  as  by  them  or  any  of  them,  shall  be 
reasonably  required : 
(F.)  In  any  conveyance,  the  following  cove- 
nant by  every  person  who  conveys  and  is  ex- 
preawd  to  convey  as  trustee  or  mortgagee,  or 
as  personal  representative  of  a  deceased  person, 
or  as  committee  of  a  lunatic  so  found  by  inqui- 
sition, or  under  an  order  of  the  Court,  which 
covenant  shall  be  deemed  to  extend  to  every 
such  person's  own  acts  only  (namely) : 

That  the  x>er8on  so  convening  has  not  exe- 
cuted or  done,  or  knowingly  suffered,  or 
been  parly  or  privy  to,  any  deed  or  thing, 
whereby  or  by  means  whereof  the  subject- 
matter  of  tne  conveyance,  or  any  part 
thereof,  is  or  may  be  impeached,  charged, 
affected,  or  incambered  in  title,  estate, 
or  otherwise,  or  whereby  or  by  means 
whereof  the  person  who  so  conveys  is  in 
anywise  hindered  from  conveying  the  sub- 
ject-matter of  the  conveyance,  or  any  part 
thereof,  in  the  manner  in  which  it  is  ex- 
pressed to  be  conveyed. 
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(2.)  Where  in  a  conveyance  it  is  expressed 
that  by  direction  of  a  person  expressed  to 
direct  as  beneficial  owner  another  person  con- 
veys, then,  within  this  section,  the  person 
giving  the  direction,  whether  he  conveys  and 
is  expressed  to  convey  as  beneficial  owner  or 
not,  shall  be  deemed  to  convey  and  to  be  ex- 
pressed to  convey  as  beneficial  owner  the  sub- 
ject matter  so  conveyed  by  his  direction  ;  and 
a  covenant  on  his  part  shall  be  implied  accor- 
dingly. 

(3.)  Where  a  wife  conveys  and  is  expressed 
to  convey  as  beneficial  owner,  and  the  husband 
also  conveys  and  is  expressed  to  convey  as 
beneficial  owner,  then,  within  this  section,  the 
wife  shall  be  deemed  to  convey  and  to  be  ex- 
pressed to  convey  by  direction  of  the  husband, 
as  beneficial  owner;  and,  in  addition  to  the 
covenant  implied  on  the  part  of  the  wife,  there 
shall  also  be  implied,  first,  a  covenant  on  the 
part  of  the  husband  as  the  person  giving  that 
direction,  and  secondly,  a  covenant  on  the  part 
of  the  husband  in  the  same  terms  as  the  cove- 
nant implied  on  the  part  of  the  wife. 

(4.)  Where  in  a  conveyance  a  person  con- 
veying is  not  expressed  to  convey  as  beneficial 
owner,  or  as  settlor,  or  as  trustee,  or  as  mort- 
gagee, or  as  personal  representative  of  a  de- 
ceased person,  or  as  committee  of  a  lunatic  so 
found  by  inquisition,  or  under  an  order  of  the 
Court,  or  by  direction  of  a  person  as  beneficial 
owner,  no  covenant  on  the  part  of  the  person 
conveying  shall  be,  by  virtue  of  this  section 
implied  in  the  conveyance. 

(5.)  In  this  section  a  conveyance  includes  a 
deed  conferring  the  right  to  admittance  to 
copyhold  or  customary  land,  but  does  not  in- 
clude a  demise  byway  of  lease  at  a  rent,  or  any 
customary  assurance,  other  than  a  deed,  con- 
ferring the  right  to  admittance  to  copyhold  or 
customary  land. 

(6.)  The  benefit  of  a  covenant  implied  as 
aforesaid  shall  be  annexed  and  incident  to,  and 
shall  go  with,  the  estate  or  interest  of  the  im- 
plied covenantee,  and  shall  be  capable  of  being 
enforced  by  every  person,  in  whom  that  estate 
or  interest  is,  for  tne  whole  or  any  part  thereof, 
from  time  to  time  vested. 

(7.)  A  covenant  implied  as  aforesaid  may  be 
varied  or  extended  by  deed,  and,  as  so  varied 
or  extended,  shall,  as  far  as  may  be,  operate  in 
the  like  manner,  and  with  all  the  like  inci- 
dents, effects,  and  consequences,  as  if  such 
variations  or  extensions  were  directed  in  this 
section  to  be  implied. 

(8.)  This  section  applies  only  to  conveyances 
made  after  the  commencement  of  this  Act. 

Execution  of  Purchase  Deed. 
8. — (1.)  On  a  sale,  the  purchaser  shall  not 
be  entitled  to  require  that  the  conveyance  to 
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him  be  executed  in  his  presence,  or  in  that  of 
his  solicitor,  as  such ;  but  shall  be  entitled  to 
have,  at  his  own  cost,  the  execution  of  the  con- 
veyance attested  by  some  person  appointed  by 
him,  who  may,  if  he  thinks  fit,  be  his  solicitor. 
(2.)  This  section  applies  only  to  sales  made 
after  the  commencement  of  this  Act. 

;  Production  and  Safe  Ctistody  of  Title  Deeds, 

9 (1.)  Where  a  person  retains  possession 

of  documents,  and  gives  to  another  an  ac- 
knowledgment in  writing  of  the  right  of  that 
other  to  production  of  those  documents,  and  to 
delivery  of  copies  thereof  (in  this  section  called 
an  acknowleo^nent),  that  acknowledgment 
shall  have  effect  as  in  this  section  provided. 

(2.)  An  acknowledgment  shall  bind  the  docu- 
ments to  which  it  relates  in  the  possession  or 
under  the  control  of  the  person  who  retains 
them,  and  in  the  possession  or  under  the 
control  of  every  other  person  having  possession 
or  control  thereof  from  time  to  time,  but  shall 
bind  each  individual  possessor  or  person  as  long 
only  as  he  has  possession  or  control  thereof;  and 
every  person  so  having  possession  or  control 
from  time  to  time  shall  be  bound  specifically 
to  perform  the  obligations  imposed  under  this 
section  by  an  acknowledgment,  unless  pre- 
vented from  so  doing  by  fire  or  other  inevitable 
accident. 

(3.)  The  obligations  imposed  under  this 
section  by  an  acknowledgment  are  to  be  per- 
formed from  time  to  time  at  the  request  in 
writing  of  the  person  to  whom  an  acknowledg- 
ment is  given,  or  of  any  person,  not  being  a 
lessee  at  a  rent,  having  or  claiming  any  estate, 
interest,  or  right  through  or  under  that  person 
or  otherwise  becoming  through  or  under  that 
person  interested  in  or  affected  by  the  terms 
of  any  document  to  which  the  acknowledgment 
relates. 

(4.)  The  obligations  imposed  under  this 
section  by  an  acknowledgment  are — 
(i.)  An  obligation  to  produce  the  documents 
or  any  of  them  at  all  reasonable  times 
for  the  purpose  of  inspection,  and  of 
comparison  with  abstracts  or  copies 
thereof,  by  the  person  entitled  to 
request  production  or  by  any  one  by 
him  authorized  in  writing ;  and 
<ii.)  An  obligation  to  produce  the  documents 
or  any  of  them  at  any  trial,  hearing, 
or  examination  in  any  court,  or  in  the 
execution  of  any  commission,  or  else- 
where in  the  United  Kingdom,  on  any 
occasion  'on  which  production  may 
properly  be  required,  for  jjroving  or 
supporting  the  title  or  claim  of  the 
person  entitled  to  request  production, 
or  for  any  other  purpose  relative  to 
that  title  or  claim ;  and 


(iii.)  An  obligation  to  deliver  to  the  person 
entitled   to  request    the  same    true 
copies  or  extracts,   attested  or   un- 
attested, of  or  from  the  documents  or 
any  of  them. 
(5.)  All  costs  and  expenses  of  or  incidental 
to  the  specific  performance  of  any  obligation 
imposed  under  this  section  by  an  acknowledg- 
ment shall  be  paid  by  the  person  requesting 
performance. 

(6.)  An  acknowledgment  shall  not  confer 
any  right  to  damages  for  loss  or  destruction 
of,  or  injury  to,  the  documents  to  wliich  it 
relates,  from  whatever  cause  arising. 

(7.)  Anv  person  claiming  to  be  entitled  to 
the  benefit  of  an  acknowledgment  may  apply 
to  the  Court  for  an  order  directing  the  pro- 
duction of  the  documents  to  which  it  relates, 
or  any  of  them,  or  the  delivery  of  copies  of  or 
extracts  from  those  documents  or  any  of  them 
to  him,  or  some  person  on  his  behalf;  and  the 
Court  may,  if  it  thinks  fit,  order  production, 
or  production  and  delivery,  accordingly,  and 
may  give  directions  respecting  the  time,  place, 
terms,  and  mode  of  production  or  dehvery, 
and  may  make  such  order  as  it  thinks  fit 
respecting  the  costs  of  the  application,  or  any 
other  matter  connected  with  the  application. 

(8.)  An  acknowledgment  shall  by  virtue  of 
this  Act  satisfy  any  liability  to  give  a  covenant 
for  production  and  delivery  of  copies  of  or 
extracts  from  documents. 

(9.)  Where  a  person  retains  possesaion  of 
documents  and  gives  to  another  an  under- 
taking in  writing  for  safe  custody  thereof, 
that  imdertaking  shall  impose  on  the  person 
g^iving  it,  and  on  everv  person  having  posses- 
sion or  control  -of  the  documents  from  time  to 
time,  but  on  each  individual  posseesor  or 
person  as  long  only  as  he  has  possession  or 
control  thereof,  'an  obligation  to  keep  the 
documents  safe,  whole,  uncanoelled,  aifdun- 
defaced,  unless  prevented  from  so  doing  by 
fire  or  other  inevitable  accident. 

(10.)  Any  person  claiming  to  be  entitled  to 
the  benefit  of  such  an  undertaking  may  aoply 
to  the  Court  to  assess  damages  tor  any  loss, 
destruction  of,  or  injurv  to  tibe  dooomenta  or 
any  of  them,  and  the  Court  may,  if  it  thinks 
fit,  direct  an  inquiry  respecting  the  amount  of 
dunages,  and  order  payment  thereof  by  the 
person  liable,  and  may  make  such  order  as  it 
thinks  fit  respecting  the  costs  of  the  applica- 
tion, or  any  other  matter  connected  witn  the 
application. 

(11-)  An  undertaking  for  safe  custody  of 
documents  shall  by  virtue  of  this  Act  satisfy 
any  liability  to  give  a  covenant  for  safe  custody 
of  documents. 

(12.)  The  rights  conferred  by  an  acknowledg- 
ment or  an  undertaking  under  this  section 
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shftll  be  in  addition  to  all  snch  other  rights 
relative  to  the  production,  or  inspection,  or  the 
obtaining  of  copies  of  documents  as  are  not,  by 
yirtne  of  this  Act,  satisfied  by  the  giving 
of  the  acknowledgment  or  undertaking,  and 
shall  have  effect  subject  to  the  terms  of  the 
acknowledgment  or  undertaking,  and  to  any 
proTiBions  therein  contained. 

(13.)  This  section  applies  only  if  and  as  far 
as  a  contrary  intention  is  not  expressed  in  the 
acknowledgment  or  undertaking. 

(14.)  This  section  applies  only  to  an  acknow- 
ledgment or  undertaking  given,  or  a  liability 
respecting  documents  incurred,  after  the  com- 
mencement of  this  Act. 

III. — Leases. 

10.— (1.)  Rent  reserved  by  a  lease,  and  the 
benefit  of  every  covenant  or  provision  therein 
contained,  having  reference  to  the  subject- 
matter  thereof,  and  on  the  lessees  part  to  be 
observed  or  performed,  and  every  condition  of 
re-entry  and  other  condition  therein  contained, 
shall  be  annexed  and  incident  to  and  shall  go 
with  the  reversionary  estate  in  the  land,  or  in 
any  part  thereof,  immediately  expectant  on  the 
term  granted  by  the  lease,  notwithstanding 
severance  of  that  reversionary  estate,  and  shall 
be  capable  of  being  recovered,  received,  en- 
forcea,  and  taken  advantage  of  by  the  person 
from  time  to  time  entitled,  subject  to  the  term, 
to  the  income  of  the  whole  or  any  part^  as  the 
case  mav  require,  of  the  land  leased. 

(2.)  This  section  applies  onl^  to  leases  made 
after  the  commencement  of  this  Act. 

11. — (1.)  The  obligation  of  a  covenant  entered 
into  by  a  lessor  with  reference  to  the  subject- 
matter  of  the  lease  shall,  if  and  as  far  as  the 
lessor  has  power  to  bind  the  reversionary  estate 
immediately  expectant  on  the  term  granted  bv 
the  lease,  bie  annexed  and  incident  to  and  shall 
go  with  that  reversionary  estate,  or  the  several 
parts  thereof,  notwithstanding  severance  of  that 
reversionary  estate,  and  may  be  taken  advan- 
tage of  and  enforced  by  the  person  in  whom 
the  term  is  from  time  to  time  vested  by  con- 
veyance, devolution  in  law,  or  otherwise ;  and, 
if  and  as  far  as  the  lessor  has  power  to  bind  the 
person  from  time  to  time  entitled  to  that  re- 
versionary estate,  the  obligation  aforesaid  may 
be  taken  advantage  of  and  enforced  against 
any  person  so  entitled. 

(2.)  This  section  applies  only  to  leases  made 
after  the  commencement  of  this  Act. 

12.— (1.)  Notwithstanding  the  severance  by 
conveyance,  surrender,  or  otherwise,  of  the  re- 
versionary estate  in  any  land  comprised  in  a 
lease,  and  notwithstanding  the  avoidance  or 
cesser  in  any  other  manner  of  the  term  granted 


by  a  lease  as  to  part  only  of  the  land  comprised 
therein,  every  condition  or  right  of  re-entry, 
and  every  other  condition,  contained  in  the 
lease,  shall  be  apportioned,  and  shall  remain 
annexed  to  the  severed  parts  of  the  reversionary 
estate  as  severed,  and  shall  be  in  force  with 
respect  to  the  term  whereon  each  severed  part 
is  reversionary,  or  the  term  in  any  land  which 
has  not  been  surrendered,  or  as  to  which  the 
term  has  not  been  avoided  or  has  not  otherwise 
ceased,  in  like  manner  as  if  the  land  comprised 
in  each  severed  part,  or  the  land  as  to  which 
the  term  remains  subsisting,  as  the  case  may 
be,  had  alone  originally  been  comprised  in  tho 
lease. 

(2.)  This  section  applies  only  to  leases  made 
after  the  commencement  of  this  Act. 

13. — (1.)  On  a  contract  to  grant  a  lease  for  a 
term  of  years  to  be  derived  out  of  a  leasehold 
interest,  with  a  leasehold  reversion,  the  in- 
tended lessee  shall  not  have  the  right  to  call 
for  the  title  to  that  reversion. 

(2.)  This  section  applies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
contract,  and  shall  have  efiect  subject  to  the 
terms  of  the  contract  and  to  the  provisions 
therein  contained. 

(d.)  This  section  applies  only  to  contracts 
made  after  the  commencement  of  this  Act. 

Forfeiture. 

14. — (1.)  A  right  of  re-entry  or  forfeiture 
under  any  proviso  or  stipulation  in  a  lease,  for 
a  breach  of  any  covenant  or  condition  in  the 
lease,  shall  not  be  enforceable,  by  action  or 
otherwise,  unless  and  until  the  lessor  serves 
on  the  lessee  a  notice  specifying  the  particular 
breach  complained  of  and,  if  the  breach  is  ca- 
pable of  remedy,  requiring  the  lessee  to  remedy 
the  breach,  and,  in  any  case,  requiring  the 
lessee  to  make  compensation  in  money  for  the 
breach,  and  the  lessee  fails,  within  a  reasonable 
time  thereafter,  to  remedy  the  breach,  if  it  is 
capable  of  remedy,  and  to  make  reasonable 
compensation  in  money,  to  the  satisfaction  of 
the  lessor,  for  the  breach. 

(2.)  Where  a  lessor  is  proceeding,  by  action 
or  otherwise,  to  enforce  such  a  right  of  re-entry 
or  forfeiture,  the  lessee  may,  in  the  lessor's 
action,  if  any,  or  in  any  action  brought  by  him- 
self, apply  to  the  Court  for  relief;  and  the 
Court  may  grant  or  refuse  relief,  as  the  Court, 
having  regard  to  the  proceedings  and  conduct 
of  the  parties  under  the  foregoing  provisions 
of  this  section,  and  to  all  the  other  circum- 
stances, thinks  fit ;  and  in  case  of  relief  may 
grant  it  on  such  terms,  if  any,  as  to  costs, 
expenses,  damages,  compensation,  penalty,  or 
otherwise,  including  the  granting  of  an  in- 
junction to  restrain  any  like  breach  in  the 
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future,  as  the  Court,  in  the  circumstances  of 
each  case,  thinks  fit. 

(3.)  For  the  purposes  of  this  section  a  lease 
includes  an  original  or  derivative  under-lease, 
also  a  grant  at  a  fee  farm  rent,  or  securing  a 
rent  by  condition ;  and  a  lessee  includes  an 
original  or  derivative  under-lessee,  and  the 
heirs,  executors,  administrators,  and  assigns  of 
a  lessee,  also  a  grantee  under  such  a  grant  as 
aforesaid,  his  heirs  and  assigns  ;  and  a  lessor 
includes  an  original  or  derivative  under-lessor, 
and  the  heirs,  executors,  administrators,  and 
assigns  of  a  lessor,  also  a  grantor  as  aforesaid, 
and  his  heirs  and  assigns. 

(4.)  This  section  applies  although  the  pro- 
viso or  stipulation  under  which  the  right  of 
re-entry  or  forfeiture  accrues  is  inserted  in  the 
lease  in  pursuance  of  the  directions  of  any  Act 
ef  Parliament. 

(5.)  For  the  purposes  of  this  section  a  lease 
limited  to  continue  as  long  only  as  the  lessee 
abstains  from  committing  a  breach  of  covenant 
shall  be  and  take  effect  as  a  lease  to  continue 
for  any  longer  term  for  which  it  could  subsist, 
but  determinable  by  a  proviso  for  re-entry  on 
Buch  a  breach. 
(6.)  This  section  does  not  extend — 
(i.)  To  a  covenant  or  condition  against  the 
assigning,  under-letting,  parting  with 
the  possession,   or   disposinf^  of  the 
land  leased;    or  to  a  condition  for 
forfeiture  on  the  bankruptcy  of  the 
lessee,  or  on  the  taking  in  execution 
of  the  lessee's  interest ;  or 
^ii.)  In  case  of  a  mining  lease,  to  a  covenant 
or  condition  for  allowing  the  lessor  to 
have    access  to    or    inspect   books, 
accounts,  records,  weighing  machines 
or  other  things,  or  to  enter  or  inspect 
the  mine  or  £e  workinss  thereof. 
f7.)  The  enactments  described  in  Fart  I.  of 
tiie  Second  Schedule  to  this  Act  are  hereby 
repealed. 

(8.)  This  section  shall  not  affect  the  law 
relating  to  re-entry  or  forfeiture  or  relief  in 
case  of  non-payment  of  rent. 

(9.)  This  section  applies  to  leases  made 
either  before  or  after  the  commencement  of 
this  Act,  and  shall  have  effect  notwithstanding 
any  stipulation  to  the  contrary. 

IV. — MOBTGAGBS. 

15. — (1.)  Where  a  mortgagor  is  entitled  to 
redeem,  he  shall,  by  virtue  of  this  Act,  have 
power  to  require  the  mortgagee  instead  of  re- 
.•conveying,  and  on  the  terms  on  which  he 
would  be  bound  to  reconvey,  to  assign  the 
mortgage  debt  and  convey  the  mortgaged 
property  to  anv  third  person,  as  the  mortgagor 
directs  ;  and  tne  mortgagee  shall,  by  virtue  of 


this  Act,  be  bound  to  assign  and  conTey 
accordingly. 

(2.)  This  section  does  not  apply  in  the  case 
of  a  mortgagee  being  or  having  been  in 
possession. 

(3.)  This  section  applies  to  mortgages  made 
either  before  or  after  the  commencement  of 
this  Act,  and  shall  have  effect  notwithstanding 
any  stipulation  to  the  contrary. 

16. — (1.)  A  mortgagor,  as  long  as  his  right 
to  redeem  subsists,  shall,  by  virtue  of  this  Act, 
be  entitled  from  time  to  time,  at  reasonable 
times,  on  his  request,  and  at  his  own  cost,  and 
on  payment  of  the  mortgagee's  costs  and 
expenses  in  this  behalf,  to  inspect  and  make 
copies  or  extracts  of  or  extracts  from  the 
documents  of  title  relating  to  the  mortgaged 
property  in  the  custody  or  power  of  the 
mortgagee. 

(2.)  This  section  applies  only  to  mortgages 
made  after  the  commencement  of  this  Act, 
and  shall  have  effect  notwithstanding  any 
stipulation  to  the  contrary. 

17. — (1.)  A  mortgagor  seeking  to  redeem  any 
one  mortgage,  shall,  by  virtue  of  this  Act,  be 
entitled  to  do  so,  without  paying  any  money 
due  under  any  separate  mortgage  made  by  Inm, 
or  by  any  person  through  whom  he  claims,  on 
property  other  .than  tnat  comprised  in  the 
mortgage  which  he  seeks  to  redeem. 

(2.)  Tliis  section  applies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
mortgs^  deeds  or  one  of  them. 

(3.)  Tnis  section  applies  only  where  the 
mortgages  or  one  of  them  are  or  is  made  after 
the  commencement  of  this  Act. 

Leases. 

18. — (1.)  A  mortgap;or  of  land  while  in  pos- 
session  shall,  as  against  eveiy  incumbrancer, 
have,  by  virtue,  of  this  Act,  power  to  make 
from  time  to  time  any  such  lease  of  the  mort- 
gaged land  or  any  part  thereof,  as  is  in  this 
section  described  ana  authorized. 

(2.)  A  mortgag;ee  of  land  while  in  posses- 
sion shall,  as  against  all  prior  incumbrancers, 
if  any,  and  as  against  the  mortgagor,  have,  by 
virtue  of  this  Act,  power  to  make  from  time  to 
time  any  such  lease  as  aforesaid. 

(3.)  l^e  leases  which  this  section  authorizes 
are— 

(i.)  An  Agricultural  or  occupation  lease  for 
any  term  not  exceeding  twenty-one 
years;  and 

(ii.)  A  building  lease  for  any  term  not 
exceeding  ninety-nine  years. 

(4.)  Every  person  malang  a  lease  under  thi.^ 
section  may  execute  and  do  all  assurances  and 
things  necessary  or  proper  in  that  behalf. 
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(5.)  Every  such  lease  shall  be  made  to  take 
eflect  in  possession  not  later  than  twelve 
months  after  its  date. 

(6.)  Every  such  lease  shall  reserve  the  best 
rent  that  can  reasonably  be  obtained,  regard 
being  had  to  the  circmnstances  of  the  case,  but 
without  any  fine  being  taken. ' 

(7.)  Every  such  lease  shall  contain  a  covenant 
hy  the  lessee  for  payment  of  the  rent  and  a 
condition  of  re-entiy  on  the  rent  not  being 
paid  within  a  time  therein  specified  not  ex- 
ceeding thirty  days. 

(8.)  A  counterpart  of  every  such  lease  shall 
be  executed  by  the  lessee  and  delivered  to  the 
lessor,  of  which  execution  and  delivery  the 
execution  of  the  lease  by  the  lessor  shall,  in 
favour  of  the  lessee  and  all  persons  deriving 
title  under  him,  be  sufficient  evidence. 

(9.)  Every  such  building  lease  shall  be  made 
in  consideration  of  the  lessee,  or  some  person 
by  whose  direction  the  lease  is  granted,  having 
erected,  or  agreeing  to  erect  within  not  more, 
than  five  years  from  the  date  of  the  lease, 
bnildings,  new  or  additional,  or  having  im- 
proved or  repaired  buildings,  or  agreeing  to 
improve  or  repair  buildings  within  that  time,  or 
having  executed  or  agreeing  to  execute  within 
that  time  on  the  land  leased,  an  improvement 
for  or  in  connexion  with  building  purposes. 

(10.)  In  any  such  building  lease  a  pepper- 
corn rent,  or  a  nominal  or  otner  rent  less  tnan 
the  rent  ultimately  payable,  may  be  made 
payable  for  the  first  five  years,  or  any  less 
part  of  the  term. 

(11.)  In  case  of  a  lease  by  the  mortgagor,  he 
shall,  within  one  month  after  making  the  lease, 
deliver  to  the  mortgagee,  or,  where  there  are 
more  than  one,  to  the  mortgagee  first  in 
priority,  a  counterpart  of  the  lease  duly  ex- 
ecuted by  the  lessee ;  but  the  lessee  shall  not 
be  concerned  to  see  that  this  provision  is  com- 
plied with. 

(12.)  A  contract  to  make  or  accept  a  lease 
under  this  section  may  be  enforced  by  or 
against  every  person  on  whom  the  lease  if 
granted  would  be  binding. 

(13.)  This  section  applies  only  if  and  as  far 
as  a  contrary  intention  is  not  expressed  by  the 
mortgagor  and  mortgagee  in  the  mortgage 
deed,  or  otherwise  in  writing,  and  shall  have 
effect  subject  to  the  terms  of  the  mortgage 
deed  or  of  any  such  writing  and  to  the  pro- 
visions therein  contained. 

(14.)  Nothing  in  this  Act  «hall  prevent  the 
mortgage  deed  from  reserving  to  or  conferring 
on  the  mortgagor  or  the  mortgagee,  or  both, 
any  further  or  other  powers  of  leasing  or 
having  reference  to  leasing ;  and  any  further 
or  other  powers  so  reservea  or  conferred  shall 
be  ezerciseable,  as  far  as  may  be,  as  if  they 
were  conferred  by  this  Act,    nd  with  all  the 


like  incidents,  efiects,  and  consequences,  unless 
a  contrary  intention  is  expressed  in  the  mort- 
gage deed. 

(15.)  Nothing  in  this  Act  shall  be  construed 
to  enable  a  mortgagor  or  mortgagee  to  make 
a  lease  for  any  longer  term  or  on  any  other 
conditions  than  such  as  could  have  been 
granted  or  imposed  by  the  mortgagor,  with  the 
concurrence  of  all  ^the  incumbrancers,  if  this 
Act  had  not  been  passed. 

(16.)  This  section  applies  only  in  case  of  a 
mortgage  made  after  the  commencement  of 
this  Act ;  but  the  provisions  thereof,  or  any  of 
them,  may,  by  agreement  in  writing  made  after 
the  commencement  of  this  Act,  between  mort- 
gagor and  mortgagee,  be  applied  to  a  mortgage 
made  before  the  conunencement  of  this  Act, 
so,  nevertheless,  that  any  such  agreement  shall 
not  prejudicisilly  afiect  any  right  or  interest  of 
any  mortgagee  not  joining  in  or  adopting  the 
agreement. 

(17.)  The  provisions  of  this  section  referring 
to  a  lease  shall  be  construed  to  extend  and 
apply,  as  far  as  circumstances  admit,  to  any 
letting,  and  to  an  agreement,  whether  in 
writing  or  not,  for  leasing  or  letting. 

Sale;  Inswrance;  Receiver;  Timber, 

19. — (1.)  A  mortgagee,  where  the  mortgage 
is  made  by  deed,  shall,  by  virtue  of  this  Act, 
have  the  following  powers,  to  the  like  extent 
as  if  they  had  been  in  terms  conferred  by  the 
mortgage  deed,  but  not  further  (namely) : 
(i.)  A  power,  when  the  mortgage  money  has 
become  due,  to  sell,  or  to  concur  with 
any  other  person  in  selling,  the  mort- 
gaged  property,  or  any  part  thereof, 
either  subject  to  prior  charges,  or  not, 
and   either  together   or   in    lots,   by 
public  auction  or  by  private  contract, 
subject  to  such  conditions  respecting 
title,  or  evidence  of  title,   or  other 
matter,  as  he  (the  mortgagee)  thinks 
fit,  with  power  to  vary  any  contract 
for  sale,  and  to  buy  in  at  an  auction, 
or  to  rescind  any  contract  for  sale, 
and  to  resell,  without  being  answer- 
able for  any  loss  occasioned  thereby ; 
and 
(ii.)  A  power,  at  any  time  after  the  date  of 
mortgage  deed,  to  insure  and  keep  in- 
sured against  loss  or  damage  by  fire 
any  building,   or  any  effects  or  pro- 
perty of  an  insurable  nature,  whether 
affixed  to  the  freehold  or  not,  beine 
or    forming  part  of   the  mortgaged 
property,  and  the  premiums  paid  for 
any  such  insurance  shall  be  a  charge 
on  the  mortgaged  property,  in  addi- 
tion to  the  mortgage  money,  and  with 
the  same  priority,  and  with  interest 
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at  the  same  rate,   as  the  mortgage 
money;  and 
(iii.)  A  power,  when  the  mortgage  money 
has  become  due,  to  appoint  a  receiver 
of  the  income  of  the  mortgaged  pro- 
perty, or  of  any  part  thereof;  and 
(iv.)  A  power,  while  the  mortgagee  is  in 
possession,  to  cnt  and  sell  timber  and 
other  trees  ripe  for  catting,  and  not 
planted  or  left  standing  for  shelter  or 
ornament,  or  to  contract  for  any  snch 
cutting  and   sale,  to    be   completed 
within  any  time  not  exceeding  twelve 
months    from    the    making    of    the 
contract. 
(2.)  The  provisions  of  this  Act  relating  to 
the  foregoing  powers,  comprised  either  in  this 
section,  or  in  any  subsequent  section  regu* 
lating  the  exercise  of  those  powers,  may  be 
varied  or  extended  by  the  mortgage  deed,  and, 
as  so  varied  or  extended,  shall,  as  far  as  may 
be,  operate  in.  the  like  manner  and  with  all  the 
like  incidents,  effects,  and  consequences,  as  if 
such  variations  or  extensions  were  contained 
in  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
mortgage  deed,  and  shall  have  effect  subject 
to  the  terms  of  the  mortgage  deed  and  to  the 
provisions  therein  contained. 

(4.)  This  section  applies  only  where  the 
mortgage  deed  is  executed  after  the  com« 
mencement  of  this  Act. 

20.  A  mortgagee  shall  not  exercise  the 
power  of  sale  conferred  by  this  Act  unless  and 
until — 

(i.)  Notice  requiring  payment  of  the  mort- 
gage money  nas  been  served  on  the 
mortgagor  or  one  of  several  mort- 
gagors, and  default  has  been  made  in 
payment  of  the  mortgage  money,  or 
of  part  thereof,  for  three  months  after 
such  service ;  or 

(ii.)  Some  interest  under  the  mortgage  is  in 
arrear  and  unpaid  for  two  months 
after  becoming  due ;  or 

(iii.*)  There  has  been  a  breach  of  some  pro- 
vision contained  in  the  mortgage  aeed 
or  in  this  Act,  and  on  the  part  of  the 
mortgagor,  or  of  some  person  con- 
curring in  making  the  mortgage,  to 
be  observed  or  performed,  other  than 
and  besides  a  covenant  for  payment 
of  the  mortgage  money  or  interest 
thereon. 

21. — (1.)  A  mortgagee  exercising  the  power 
of  sale  conferred  by  this  Act  shall  have  power, 
l^  deed,  to  convey  the  property  sold,  for  such 


estate  and  interest  therein  as  is  the  subject  of 
the  mortgage,  freed  from  all  estates,  interests, 
and  rights  to  which  the  mortgage  has  priority, 
but  subject  to  all  estates,  interests,  and  rights 
which  have  priority  to  the  mortg^e;  except 
that,  in  the  case  of  copyhold  or  customary 
land,  the  legal  right  to  admittance  sh^  not 
pass  by  a  deed  under  this  section,  nnlass  the 
deed  is  sufficient  otherwise  by  law,  or  is  soffi- 
cient  by  custom,  in  that  behalf. 

(2.)  Where  a  conveyance  is  made  in  professed 
exercise  of  the  power  of  sale  conferred  by  ilus 
Act,  the  title  of  the  purchaser  shall  not  be 
impeachable  on  the  ground  (hat  no  case  had 
arisen  to  authorize  the  sale,  or  that  due  notioe 
was  not  given,  or  that  the  power  was  otherwise 
improperly  or  irregularly  exercised;  but  aay 
person  damnified  by  an  unauthorized,  or  im- 
proper, or  irregular  exercise  of  the  power 
shall  have  his  remedy  in  damages  against  the 
person  exercising  the  power. 
^  (3.)  The  money  which  is  received  bj  the 
mortgagee,  arising  from  the  sale,  idRier  dis- 
charge of  prior  incumbrances  to  wl^ch  the 
sale  is  not  made  subject,  if  any,  or  after 
payment  into  Court  under  this  Act  of  a  sum 
to  meet  any  prior  incumbrance,  shall  be  held 
by  him  in  trust  to  be  applied  by  him,  first,  in 
payment  of  all  costs,  charges,  and  expenses, 
properly  incurred  by  .him,  as  incident  to  the 
sale  or  any  attempted  sale,  or  otherwise;  and 
secondly,  in  discharge  of  the  mortgage  money, 
interest,  and  costs,  and  other  money,  if  any, 
due  under  the  mortgage ;  and  the  residue  of 
the  money  so  receivea  shall  be  paid  to  the 
person  entitled  to  the  mortgaged  property,  or 
authorized  to  give  receipts  for  the  proceeds  of 
the  sale  thereof. 

(4.)  The  power  of  sale  conferred  by  this  Act 
may  be  exercised  by  any  person  for  the  time 
being  entitled  to  receive  and  give  a  discharge 
for  the  mortgage  money. 

(5.)  The  power  of  sale  conferred  by  this  Act 
shall  not  anect  the  right  of  foreclosure. 

(6.)  The  mortgagee,  his  executors,  admini- 
strators, or  assigns,  shall  not  be  answerable  for 
any  involuntary  loss  happening  in  or  about 
the  exercise  or  execution  of  the  power  of  sale 
conferred  by  this  Act  or  of  any  tnist  connected 
therewith. 

(7.)  At  any  time  after  the  power  of  sale 
conferred  by  this  Act  has  become  exerciseable, 
the  person  entitled  to  exercise  the  same  may 
demand  and  recover  from  any  person,  other 
than  a  person  having  in  the  mortgaged  pro- 
perty an  estate,  interest,  or  right  in  priority 
to  the  mortgage,  all  the  deeds  and  documents 
relating  to  Qie  property,  or  to  the  title  thereto, 
which  a  purchaser  under  the  power  of  Bale 
would  be  entitled  to  demand  and  recover  from 
him. 
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22.^1.)  The  receipt  in  writing  of  a  mort- 
gagee shall  be  a  sufficient  discharge  for  any 
money  arising  under  the  power  oi  sale  con- 
ferred by  this  Act,  or  for  any  money  or  secu- 
rities comprised  in  his  mortgage,  or  arising 
thereunder;  and  a  person  paying  or  trans- 
ferring the  same  to  the  mortgagee  shall  not  be 
concerned  to  inquire  whether  any  money 
remains  due  under  the  mortgage. 

(2.)  Money  received  by  a  mortgagee  under 
bis  mortgaf^e  or  from  the  proceeds  of  securities 
oomprised  in  his  mortgage  shall  be  applied  in 
like  manner  as  in  this  Act  directed  respecting 
money  receired  by  him  arisine  from  a  sale 
under  the  power  of  sale  conferred  by  this  Act ; 
but  with  this  variation,  that  the  costs,  charges, 
and  expenses  payable  shall  include  ^e  costs, 
charges^  and  expenses  proi>erly  incurred  of 
recoyering  and  receiving  the  money  or  securi- 
ties, and  of  conversion  of  securities  into 
money,  instead  of  those  incident  to  sale. 

23. —(1.)  The  amount  of  an  insurance  effected 
by  a  mortgagee  a^inst  loss  or  damage  by  fire 
under  the  power  in  that  behalf  conferred  by 
this  Act  shiall  not  exceed  the  amount  specified 
in  the  mortgage  deed,  or,  if  no  amount  is 
therein  specified,  then  shall  not  exceed  two 
third  parts  of  the  amount  that  would  be 
required,  in  case  of  total  destruction,  to  restore 
the  property  insured. 

(2.)  An  insurance  shall  not,  under  the  power 
conferred  by  this  Act,  be  effected  by  a  mort- 
gagee in  any  of  the  following  cases  (namely) : 
(i.)  Where    there  is    a    declaration  in    the 
mortgage  deed  that  no  insurance  is 
required  : 
(ii.)  Where  an  insurance  is  kept  up  by  or  on 
behalf  of  the  mortgagor  in  accordance 
with  the  mortgage  deed : 
(iii.)  Where  the  mortgage  deed  contains  no 
stipulation  respecting  insurance,  and 
an  insurance   is  kept  up  by  or  on 
behalf    of    the    mortgagor,    to    the 
amount  in  which  the  mortgagee  is 
by  this  Act  authorised  to  insure. 
(3.)  All  money  received  on  an  insurance 
effected  under  the  mortgage  deed  or  under 
this  Act  shall,  if  the  mortgagee  so  requires, 
be  applied  by  the  mortgagor  in  making  good 
the  loss  or  damage  in  respect  of  which  the 
money  is  received. 

(4.)  Without  prejudice  to  any  obligation  to 
the  contrary  imposed  by  law,  or  by  special 
contract,  a  mortgagee  may  require  that  all 
money  received  on  an  insurance  be  applied  in 
or  towards  discharge  of  the  money  due  under 
his  mortgage. 

24. — (1.)  A  mortgagee  entitled  to  appoint  a 


receiver  imder  the  power  in  that  behalf  con- 
ferred by  this  Act  snail  not  appoint  a  receiver 
until  he  has  become  entitlea  to  exercise  the 
power  of  sale  conferred  by  this  Act,  but  may 
then,  by  writing  under  his  hand,  appoint  sucn 
person  as  he  thinks  fits  to  be  receiver. 

(2.)  The  receiver  shall  be  deemed  to  be  the 
agent  of  the  mortgagor;  and  the  mortgagor 
shall  be  solely  responsible  for  the  receiver's 
acts  or  defaults,  unless  the  mortgage  deed 
otherwise  provides. 

(3.)  The  receiver  shall  have  power  to  demand 
and  recover  all  the  income  of  the  property  of 
which  is  he  appointed  receiver,  by  action,  dis- 
tress, or  otherwise,  in  the  name  either  of  the 
mortgagor  or  of  the  mortgagee,  to  the  full 
extent  of  the  estate  or  interest  which  the  mort* 
gagor  could  dispose  of,  and  to  give  effectual 
receipts,  accoroingly,  for  the  same. 

(4.)  A  person  paying  money  to  the  receiver 
shall  not  be  concerned  to  inquire  whether  any 
case  has  happened  to  authorize  the  receiver  to 
act. 

(5.)  The  receiver  may  be  removed,  and  a 
new  receiver  may  be  appointed,  from  time  to 
time  by  the  mortgagee  by  writing  under  his 
hand. 

(6.)  The  receiver  shall  be  entitled  to  retain 
out  of  anjr  money  received  by  him,  for  his 
remuneration,  and  in  satisfaction  of  all  costs, 
charges,  and  expenses  incurred  by  him  as 
receiver,  a  commission  at  such  rate,  not  ex- 
ceeding five  per  centum  on  the  gross  amount 
of  all  money  received,  as  is  specified  in  his 
appointment,  and  if  no  rate  is  so  specified, 
then  at  the  rate  of  five  per  centum  on  that 
gross  amount,  or  at  such  higher  rate  as  the 
court  thinks  fit  to  allow,  on  application  made 
by  him  for  that  purpose. 

(7.)  The  receiver  shall,  if  so  directed  in 
writing  by  the  mortgagee,  insure  and  keep 
insured  against  loss  or  damage  by  fire,  out  of 
the  money  received  by  him,  any  building, 
effects,  or  property  comprised  in  the  mortgage, 
whether  affixed  to  the  freehold  or  not,  being  of 
an  insui^ble  nature. 

(8.)  The  receiver  shall  apply  all  money 
received  by  him  as  follows  (namely) : 

(i.)  In  discharge  of  all  rents,  taxes,  rates, 
and  outgoings  whatever  affecting  the 
mortgaged  property ;  and 
(ii.)  In  keeping  aovm  all  annual  sums  or 
other  payments,  and  the  interest  on 
all  principal  sums,  having  priority  to 
the  mortgage  in  right  whereof  he  is 
receiver;  and 
.  (iii.)  In  payment  of  his  commission,  and  of 
the  premiums  on  fire,  life,  or  other 
insurances,  if  any,  properly  payable 
under  the  mortgage  deed  or  under 
this  Act,  and  the  cost  of  executing 
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necessary  or  proper  repairs  directed 

in  writing  by  the  mortgagee ;  and 
(iv.)  In  payment  of  the  interest  accruing 

due  in  respect  of  any  principal  money 

due  under  the  mortgage ; 
and  shall  pay  the  residue  of  the  money  received 
by  him  to  the  person  who,  but  for  the  posses- 
sion of  the  receiver,  would  have  been  entitled 
to  receive  the  income  of  the  mortgaged 
property,  or  who  is  otherwise  entitled  to  that 
property. 

Action  respecting  Moi'igage, 

25. — (1.)  Any  person  entitled  to  redeem 
mortgaged  property  may  have  a  judgment  or 
order  for  sale  instead  of  for  redemption  in  an 
action  brought  by  him  either  for  redemption 
alone,  or  for  sale  alone,  or  for  sale  or 
redemption,  in  the  alternative. 

(2.)  in  any  action,  whether  for  foreclosure, 
or  for  redemption,  or  for  sale,  or  for  the 
raising  and  payment  in  any  manner  of  mort- 
gage money,  the  Court,  on  the  request  of  the 
mortgagee,  or  of  any  person  interested  either 
in  the  mortgage  money  or  in  the  right  of 
redemption,  and,  notwithstanding  the  dissent 
of  any  other  person,  and  notwithstanding  that 
the  mortgagee  or  any  person  so  interested  does 
not  appear  in  the  action,  and  without  allowing 
any  time  for  redemption  or  for  payment  of 
any  mortgage  money,  may,  if  it  tninks  fit, 
direct  a  sale  of  the  mortgaged  property,  on 
such  terms  as  it  thinks  nt,  including,  if  it 
thinks  fit,  the  deposit  in  Court  of  a  reasonable 
sum  fixed  by  the  Court,  to  meet  the  expenses 
of  sale  and  to  secure  performance  of  the 
terms. 

(3.)  But,  in  an  action  brought  by  a  person 
interested  in  the  right  of  redemption  and 
seeking  a  sale,  the  Court  may,  on  the  applica- 
tion of  any  defendant,  direct  the  plaintiff  to 
give  such  security  for  costs  as  the  Court  thinks 
fit,  and  may  give  the  conduct  of  the  sale  to  anj 
defendant,  and  may  give  such  directions  as  it 
thinks  fit  respecting  the  costs  of  the  defendants 
or  any  of  them. 

(4.)  In  any  case  within  this  section  the 
Court  may,  if  it  thinks  fit,  direct  a  sale  without 
previously  determining  the  priorities  of  in- 
cumbrancers. 

(5.)  This  section  applies  to  actions  brought 
either  before  or  after  the  commencement  of 
this  Act. 

(6.)  The  enactment  described  in  Part  II.  of 
the  Second  Schedule  to  this  Act  is  hereby 
repealed. 

(7.)  This  section  does  not  extend  to  Ireland. 

Y. — Statutory  Moktgage. 
26.<->(l.)  A  mortgage  of  freehold  or  lease* 


hold  land  may  be  made  by  a  deed  expressed  to 
be  made  by  way  of  statutory  mortgage,  being 
in  the  form  given  in  Part  I.  of  the  Thiitl 
Schedule  to  this  Act,  with  such  variations  and 
additions,  if  any,  as  circumstances  may  re- 
quire, and  the  provisions  of  this  section  shall 
apply  thereto. 

(2.)  There  shall  be  deemed  to  be  included, 
and  there  shall  by  virtue  of  this  Act  be  implied, 
in  the  mortgage  deed — 

First,  a  covenant  with  the  mortgagee  by  the 
person  expressed  therein  to  convey  as  mort- 
gagor to  tne  efiect  following  (namely) : 

That  the  mortgagor  will,  on  the  stated  day, 
pay  to  the  mortgagee  the  stated  mort- 
gage money,  with  interest  thereon  in  the 
meantime,  at  the  stated  rate,  and  will 
thereafter,  if  and  as  long  as  the  mortgage 
money  or  any  part  thereof  remains  un- 
paid, pay  to  the  mortgagee  interest  thereon, 
or  on  the  unpaid  part  thereof,  at  the 
stated  rate,  by  equal  half-yearly  payments, 
the  first  thereof  to  be  made  at  the  end  of 
six  calendar  months  from  the  day  stated 
for  payment  of  the  mortgage  money ; 
Secondly,  a  proviso  to  the  effect  following 
(namely) : 
That  if  the  mortgagor,  on  the  stated  day, 
pays  to  the  mortgagee  the  stated  mort- 
gage money,  with  interest  thereon  in  the 
meantime,  at  the  stated  rate,  the  mort- 
gagee at  any  time  thereafter,  at  the 
request  and  cost  of  the  mortgagor,  shall 
re -convey  the  mortgaged  property  to  the 
mortgagor,  or  as  he  shall  £rect. 

27. — (1.)  A  transfer  of  a  statutory  mortgage 
may  be  made  by  a  deed  expressed  to  be  made 
by  way  of  statutorv  transfer  of  mortgage,  bdng 
in  such  one  of  the  three  forms  (A.)  and  (B.) 
and  (C.)  given  in  Part  II.  of  the  Third  Schedule 
to  this  Act  as  may  be  appropriate  to  the  case, 
with  such  variations  and  additions,  if  any,  as 
circumstances  may  require,  and  the  provisions 
of  this  section  shall  apply  thereto. 

(2.)  In  whichever  of  those  three  forms  the 
deed  of  transfer  is  made,  it  shall  have  effect  as 
follows  (namely) : 

(i.)  There  shall  become  vested  in  the  person 
to  whom  the  benefit  of  the  mortgage  is  ex- 
pressed to  be  transferred,  who,  with  his 
executors,  administrators,  and  assigns,  is  here- 
after in  this  section  designated  the  transferee, 
the  right  to  demand,  sue  for,  recover,  and  give 
receipts  for  the  mortgage  money,  or  the  un- 
paid part  thereof,  and  the  interest  then  dae,  if 
any,  and  thenceforth  to  become  due  thereon, 
and  the  benefit  of  all  securities  for  the  same, 
and  the  benefit  of  and  the  right  to  sue  on  M 
covenants  with  the  mortgagee,  and  the  righ4 
to  exercise  all  powers  of  the  mortgagee : 
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(ii.)  All  the  estate  and  interest,  subject  to 
redemption,  of  the  mortgagee  in  the  mortgaged 
land  shall  vest  in  the  transferee,  subject  to 
redemption. 

(3.)  If  the  deed  of  transfer  is  made  in  the 
form  (B.)s  there  shall  also  be  deemed  to  be 
included,  and  there  shall  by  virtue  of  this  Act 
be  implied  therein  a  covenant  with  the  trans- 
feree by  the  person  expressed  to  join  therein  as 
covenantor  to  the  effect  following  (namely)  ' 
That  the  ooyenantor  will,  on  the  next  of  the 
days  by  the  mortgage  deed  fixed  for  pay- 
ment of  interest,  pay  to  the  transferee 
the  stated  mortgage  money,  or  so  much 
thereof  as  then  remains  unpaid,  with  inte- 
rest thereon,  or  on  the  unpaid  part  thereof, 
in  the  meantime,  at  the  rate  stated  in  the 
mortgage  deed;   and  will  thereafter,  as 
long  ae  the  mortgage  money,  or  any  part 
thereof,  remains  unpaid,  pay  to  the  trans- 
feree interest  on  that  sum,  or  the  unpaid 
part  thereof,  at  the  same  rate,  on  the  suc- 
cessive days  by  the  mortgage  deed  fixed 
for  pavment  of  interest. 
(4.)  If  the  deed  of  transfer  is  made  in  the 
form  (C),  it  shall,  by  virtue  of  this  Act,  operate 
not  only  as  a  statutory  transfer  of  mortgage, 
but  also  as  a  statutory  mortgage,  and  the  pro- 
Tisions  of  this  section  shall  have  effect  in  re- 
lation thereto,  accordingly ;  but  it  shall  not  be 
liable  to  any  increased  stamp  duty  by  reason 
only  of  it  being  designated  a  mortgage. 

28.  In  a  deed  of  statutory  mortgage,  or  of 
statutory  transfer  of  mortgage,  where  more 
persons  than  one  are  expressed  to  convey  as 
mortgagors,  or  to  join  as  covenantors,  the 
implied  covenant  on  their  part  shall  be  deemed 
to  oe  a  joint  and  several  covenant  by  them ; 
and  where  there  are  more  mortgagees  or  more 
transferees  than  one,  the  implied  covenant 
with  them  shall  be  deemed  to  be  a  covenant 
with  them  {ointly,  unless  the  amount  secured 
is  expressed  to  be  secured  to  them  in  shares  or 
distinct  sums,  in  which  latter  case  the  implied 
covenant  with  them  shall  be  deemed  to  be  a 
covenant  with  each  severally  in  respect  of  the 
share  or  distinct  sum  secured  to  him. 

29.  A  re-conveyance  of  a  statutory  mortgage 
may  be  made  by  a  deed  expressed  to  be  made 
by  way  of  statutory  re-conveyance  of  mortgage, 
beinff  in  the  form  given  in  Part  III.  of  the 
Third  Schedule  to  this  Act,  with  such  varia- 
tions and  additions,  if  any,  as  circumstances 
may  require. 

YI.— TbUST  AJTB  MOBTOAGE  ESTATBS  ON  DeAIH. 

30. — (1.)  Where  an  estate  or  interest  of  in- 
heritance, or  limited  to  the  heir  as  special 
occupant,  in  any  tenements  or  hereditaments, 


corporeal  or  incorporeal,  is  vested  on  any  trust, 
or  by  way  of  mortgage,  in  any  person  solely, 
the  same  shall,  on  his  death,  notwithstanding 
any  testamentary  disposition,  devolve  to  and 
become  vested  in  his  personal  representatives 
or  representative  from  time  to  time,  in  like 
manner  as  if  the  same  were  a  chattel  real  vest- 
ing in  them  or  him ;  and  accordingly  all  the 
like  powers,  for  one  only  of  several  joint  per- 
sonal representatives,  as  well  as  for  a  single 
personal  representative,  and  for  all  the  personal 
representatives  together,  to  dispose  of  and 
otherwise  deal  with  the  same,  shall  belong  to 
the  deceased's  personal  representatives  or  repre- 
sentative from  time  to  time,  with  all  the  like 
incidents,  but  subject  to  all  the  like  righto, 
equities,  and  obligations,  as  if  the  same  were 
a  chattel  real  vestmg  in  them  or  Viim  ;  and,  for 
the  purposes  of  this  section,  the  personal  repre- 
sentatives, for  the  time  being,  of  the  deceased, 
shall  be  deemed  in  law  his  heirs  and  assigns, 
within  the  meaning  of  all  trusts  and  powers. 

(2.)  Section  four  of  the  Vendor  and  Pur- 
chaser Act,  1874,  and  section  forty-eight  of  the 
Land  Transfer  Act,  1875,  are  hereby  repealed. 

(3.)  This  section,  including  the  repeals  there* 
in,  applies  only  in  cases  of  death  after  the  com- 
mencement of  this  Act. 

VII.— Tkustees  and  Executohs. 

31. — (1.)  Where  a  trustee,  either  original  or 
substituted,  and  whether  appointed  by  a  Court 
or  otherwise,  is  dead,  or  remains  out  of  the 
United  Kingdom  for  more  than  twelve  months, 
or  desires  to  be  discharged  from  the  trusts  or 
powers  reposed  in  or  conferred  on  him,  or  re- 
fuses or  is  unfit  to  act  therein,  or  is  incapable 
of  acting  therein,  then  the  person  or  persons 
nominated  for  this  purpose  by  the  instrument, 
if  any,  creating  the  trust,  or  if  there  is  no  such 
persons  or  no  such  person  able  and  wiUing  to 
act,  then  the  survivmg  or  continuing  trustees 
or  trustee  for  the  time  being,  or  the  personal 
representatives  of  the  last  surviving  or  con- 
tinuing trustee,  may,  by  writing,  appoint 
another  person  or  other  persons  to  be  a  trustee 
or  trustees  in  the  place  of  the  trustee  dead, 
remaining  out  of  the  United  Kingdom,  de- 
siring to  be  discharged,  refusing  or  being  unfit, 
or  being  incapable  as  aforesaid. 

(2.)  On  an  appointment  of  a  new  trustee, 
the  number  of  trustees  may  be  increased. 

(3.)  On  an  appointment  of  a  new  trustee,  it 
shall  not  be  obligatory  to  appoint  more  than 
one  new  trustee,  where  only  one  trustee  was 
originally  appointed,  or  to  fill  up  the  original 
number  of  trustees,  where  more  than  two 
trustees  were  originally  appointed ;  but,  except 
where  only  one  trustee  was  originally  appointed, 
a  trustee  shall  not  be  discharged  under  this 
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section  from  his  tiust  unless  there  will  be  at 
least  two  tmstees  to  perform  the  trust. 

(4.)  On  an  appointment  of  a  new  trustee  any 
assurance  or  thing  requisite  for  vesting  the 
trust  property,  or  any  part  thereof,  jointly  in 
the  persons  who  are  the  trustees,  shall  be 
executed  or  done. 

(5.)  Every  new  trustee  so  appointed,  as  well 
before  as  arar  all  the  trust  property  becomes 
by  law,  or  by  assurance,  or  otherwise,  vested 
in  him,  shall  have  tiie  same  powers,  authorities, 
and  discretions,  and  mav  in  all  respects  act,  as 
if  he  had  been  ori^pnally  appointeii  a  trustee 
by  the  instrument,  if  any,  creating  the  trust. 

(6.)  The  provisions  of  this  section  relative  to 
a  trustee  vmo  is  dead  include  the  case  of  a 
person  nominated  trustee  in  a  will  but  dying 
before  the  testator;  and  those  relative  to  a 
continuing  trustee  include  a  refusing  or 
retiring  trustee,  if  willing  to  act  in  the  execu- 
tion of  the  xirovisions  of  this  section. 

(7.)  This  section  api>lie8  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
instrument,  if  any,  creating  the  trust,  and 
shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  any  provisions  therein 
contained. 

(8.)  This  section  applies  to  trusts  created 
either  before  or  after  the  commencement  of  this 
Act. 

32. — (1.)  Where  there  are  more  than  two 
trustees,  if  one  of  them  by  deed  declares  that 
he  is  desirous  of  being  discharged  from  the 
trust,  and  if  his  co-trustees  and  such  other 
person,  if  any,  as  is  empowered  to  appoint 
trustees,  by  deed  consent  to  the  discharge  of 
the  trustee,  and  to  the  vesting  in  the  co- 
trustees alone  of  the  trust  property  then  the 
trustee  desirous  of  being  discharged  shall  be 
deemed  to  have  retired  from  the  trust,  and 
shall  by  the  deed,  be  discharged  therefrom 
under  this  Act  without  any  now  trustee  being 
appointed  in  his  place. 

(2.)  Any  assurance  or  thing  requisite  for 
vesting  the  trust  property  in  the  continuing 
trustees  alone  shall  be  executed  or  done. 

(3.)  This  section  applies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
instrument,  if  any,  creating  the  trust,  and 
shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  any  provisions  therein  con- 
tained. 

(4.)  This  section  applies  to  trusts  created 
either  before  or  after  the  commencement  of  this 
Act. 

33. — ((1.)  Every  trustee  appointed  by  the 
Court  of  Chancery,  or  by  the  Chancery  Divi- 
sion of  the  Court,  or  by  any  other  court  of 
competent  jurisdiction,  shall  as  well  before  as 


after  the  trust  property  becomes  by  law  or  by 
assurance,  or  otherwise,  vested  in  him,  have 
the  same  powers,  authorities,  aud  discretions, 
and  may  in  all  respects  act,  as  if  he  had  been 
originally  appointed  a  trustee  by  tiie  instru- 
ment, if  any,  creating  the  trust. 

(2.)  This  section  appUes  to  appomtmenta 
made  either  before  or  aner  the  commencement 
of  this  Act. 

34. — (1.)  Where  a  deed  by  which  a  new 
trustee  is  appointed  to  perform  any  tnuit  con- 
tains  a  declaration  by  the  appointor  to  the 
effect  that  any  estate  or  interest  in  any  land 
subject  to  the  trust,  or  in  any  chattel  so  subject, 
or  the  rijgfht  to  recover  and  receive  airy  debt  or 
other  thing  in  action  so  subject,  ahafl  vest  in 
the  persons  who  by  virtue  of  t^e  deed  become 
and  are  the  trustees  for  performing  ^e  trust, 
that  declaration  shall,  without  airp-  conveyance 
or  assignment,  operate  to  vest  m  those  per- 
sons,  as  joint  tenants  and  for  the  purposes  of 
the  trust,  that  estate,  interest  or  ri^t. 

(2.)  Where  a  deed  bv  which  a  retiring  trustee 
is  discharged  under  uiis  Act  contains  such  a 
declaration  as  is  in  this  section  mentioned  by 
the  retiring  and  continuing  trustees,  and  by 
the  other  person,  if  any,  empowered  to  appoint 
trustees,  that  declaration  shall,  without  any 
conveyance  or  assignment,  operate  to  vest  in 
the  continuing  trustees  alone,  as  joint  tenants, 
and  for  the  purposes  of  the  trust,  the  estate, 
interest,  or  right  to  which  the  declaration 
relates. 

(3.)  This  section  does  not  extend  to  any 
legal  estate  or  interest  in  copyhold  or  custom- 
ary land,  or  to  land  conveyed  by  way  of 
mortgage  for  securing  money  subject  to  the 
trust,  or  to  any  such  share,  stock,  annuity,  or 
property  as  is  only  transferable  in  books  kept 
by  a  company  or  other  body,  or  in  manner 
prescribed  by  or  under  Act  of  Parliament. 

(4.)  For  purposes  of  registration  of  the  deed 
in  any  registry,  the  person  or  persons  w^-lriTig 
the  declaration  shall  be  deemed  the  conveying 
party  or  parties,  and  the  conveyance  shall  be 
deemed  to  be  made  by  him  or  itxem  under  a 
power  confen*ed  by  this  Act. 

(5.)  This  section  applies  only  to  deeds 
executed  after  the  commencement  of  this  Act. 

35. — (1.)  Where  a  trust  for  sale  or  a  power 
of  sale  of  property  is  vested  in  trustees,  t^ey 
may  sell  or  concur  with  any  other  person  in 
selHng  aU  or  any  part  of  the  property,  either 
subject  to  prior  charges  or  not,  and  either 
together  or  in  lots,  by  public  auction  or  by 
private  contract,  subject  to  any  such  condi- 
tions respecting  title  or  evidence  of  title,  or 
other  matter,  as  the  trustees  think  fit,  with 
power  to  vary  any  contract  for  sale,  and  to  boy 
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in  ftt  any  aaction^  or  to  rescind  any  contract 
for  sale,  and  to  resell,  without  being  answerable 
for  any  loss. 

(2.)  This  section  applies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
instrument  creating  the  trust  or  power,  and 
shall  have  effect  subject  to  the  terms  of  that 
inBtmment  and  to  the  provisions  therein  con- 
tained. 

(3.)  This  section  applies  only  to  a  trust  or 
power  created  by  an  instrument  coming  into 
operation  after  the  commencement  of  this  Act. 

36. — (1.)  The  receipt  in  writing  of  any  trus- 
tees or  trustee  for  any  money,  securities,  or 
other  personal  property  or  effects  payable, 
transferable,  or  defiverable  to  them  or  him 
under  any  trust  or  power  shall  be  a  sufficient 
discharge  for  the  same,  and  shall  effectually 
exonerate  the  person  paying,  transferring,  or 
delivering  the  same  from  seeing  to  the  appli- 
cation or  beiuR  answerable  for  any  loss  or 
misappUoation  tnereof. 

(2.)  This  section  applies  to  trusts  created 
esther  before  or  after  the  commencement  of 
this  Act. 

37. — (1.)  An  executor  may  pay  or  allow  any 
debt  or  claim  on  any  evidence  that  he  thinlcs 
sufficient. 

(2.)  An  executor,  or  two  or  more  trustees 
acting  together,  or  a  sole  acting  trustee 
where,  by  the  instrument,  if  any,  creating  the 
trust,  a  sole  trustee  is  authorized  to  execute 
the  trusts  and  powers  thereof,  may,  if  and  as 
he  or  they  think  fit,  accept  any  composition, 
or  any  security,  real  or  personal,  for  any  debt, 
or  for  any  property,  real  or  personal,  claimed, 
and  may  allow  any  time  for  payment  of  any 
debt,  and  may  compromise,  compound,  aban- 
don, submit  to  arbitration,  or  otherwise  settle 
any  debt,  account,  claim,  or  thing  whatever 
relating  to  the  testator's  estate  or  to  the  trust, 
and  for  any  of  those  purposes  may  enter  into, 
give,  execute,  and  do  such  agreements,  instru- 
ments of  composition  or  arrangement,  releases, 
and  other  tlungs  as  to  him  or  them  seem 
expedient,  without  being  responsible  for  any 
loss  occasioned  by  any  act  or  thing  so  done  by 
him  or  them  in  good  faith. 

(3.)  As  regards  trustees,  this  section  applies 
only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument,  if  any, 
creating  the  trust,  and  shall  have  effect  subject 
to  the  terms  of  that  instrument  and  to  the 
provisions  therein  contained. 

(4.)  This  section  applies  to  ^executorships 
and  trusts  constituted  or  created  either  before 
or  after  the  commencement  of  this  Act. 

38.— (1.)  Where  a  power  or  trust  is  given  to 


or  vested  in  two  or  more  executors  or  trustees 
jointly,  then,  unless  the  contrary  is  expressed 
in  the  instrument,  if  any,  creating  the  power 
or  trust,  the  same  may  be  exercised  or  per- 
formed by  the  survivor  or  survivors  of  them 
for  the  time  being. 

(2.)  This  section  applies  only  to  executor- 
ships and  trusts  constituted  after  or  created  by 
instruments  conainff  into  operation  after  the 
commencement  of  this  Act. 

Yiil.— IIabbibd  Womsk. 

89. — (1.)  Notwithstanding  that  a  married 
woman  is  restrained  from  anticipation,  the 
Ccfurt  may,  if  it  thinks  fit,  where  it  appears  to 
the  Court  to  be  for  her  benefit,  bv  judgment 
or  order,  with  her  consent,  bind  ner  interest 
in  any  property. 

(2.)  This  section  applies  only  to  judgments 
or  orders  made  after  the  commencement  of 
this  Act. 

40. — (1.)  A  married  woman,  whether  an 
infant  or  not,  shall  by  virtue  of  this  Act  have 
power,  as  if  she  were  unmarried  and  of  full 
age,  by  deed,  to  appoint  an  attorney  on  her 
behalf  for  the  purpose  of  executing  any  deed 
or  doing  anv  otner  act  which  she  might  herself 
execute  or  do ;  and  the  provisions  of  this  Act 
relating  to  instruments  creating  powers  of 
attorney  shall  apply  thereto. 

(2.)  This  section  applies  only  to  deeds  exe- 
cuted after  the  commencement  of  this  Act. 

IX. — Infants. 

41.  Where  a  person  in  his  own  right  seised 
of  or  entitled  to  land  for  an  estate  in  fee 
simple,  or  for  anv  leasehold  interest  at  a  rent, 
is  an  infant,  the  land  shall  be  deemed  to  be  a 
settled  estate  within  the  Settled  Estates  Act, 
1877. 

42. — (1.)  If  and  as  long 'as  any  person  who 
would  but  for  this  section  bo  beneficially 
entitled  to  the  possession  of  any  land  is  an 
infant,  and  being  a  woman  is  also  unmarried, 
the  trustees  appointed  for  this  purpose  by  the 
settlement,  if  any,  or  if  there  are  none  so 
appointed,  then  the  person,  if  any,  who  are 
for  the  time  being  under  the  settlement 
trustees  with  power  of  sale  of  the  settled  land, 
or  of  part  thereof,  or  with  power  of  consent  to 
or  approval  of  the  exercise  of  such  a  power  of 
sale,  or  if  there  are  none,  then  any  persons 
appointed  as  trustees  for  this  purpose  by  tho 
Cfourt,  on  the  application  of  a  guardian  or 
next  friend  of  the  infant,  mav  enter  into  and 
continue  in  possession  of  tne  land;  and  in 
every  such  case  the  subsequent  provisions  of 
this  section  shall  apply. 
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(2.)  The  trustees  shall  manage  or  superin- 
tend the  management  of  the  land,  with  full 
power  to  fell  timber  or  cut  underwood  from 
time  to  time  in  the  usual  course  for  sale,  or 
for  repairs  or  otherwise,  and  to  erect,  pull  down, 
rebuild,  and  repair  houses,  and  other  buildings 
and  erections,  and  to  continue  the  working  of 
mines,  minerals,  and  quarries  which  have 
usually  been  worked,  and  to  drain  or  other- 
wise improve  the  land  or  any  part  thereof,  and 
to  insure  against  loss  by  fire,  and  to  make 
allowances  to  and  arrangements  with  tenants 
and  others,  and  to  determine  tenancies,  and  to 
accept  surrenders  of  leases  and  tenancies,  and 
generally  to  deal  with  the  land  in  a  proper 
and  due  course  of  management ;  but  so  that, 
where  the  infant  is  impeachable  for  waste,  the 
trustees  shall  not  commit  waste,  and  shall  cut 
timber  on  the  same  terms  only,  and  subject  to 
the  same  restrictions,  on  and  subject  to  which 
the  infant  could,  if  of  full  age,  cut  the  some. 

(3.)  The  trustees  may  from  time  to  time, 
out  of  the  income  of  the  land,  including  the 
produce  of  the  sale  of  timber  and  underwood, 
pay  the  expenses  incurred  in  the  management, 
or  in  the  exercise  of  any  power  conferred  by 
this  section,  or  otherwise  in  relation  to  the 
land,  and  all  outgoings  not  payable  by  any 
tenant  or  other  person,  and  shall  keep  down 
any  annual  sum,  and  the  interest  of  any  prin- 
cipal sum,  charged  on  the  land. 

(4.)  The  trustees  may  apply  at  discretion, 
any  income  which,  in  the  exercise  of  such  dis- 
cretion, they  deem  proper,  according  to  the 
infant's  age,  for  his  or  her  maintenance, 
education,  or  benefit,  or  pay  thereout  any 
money  to  the  infant's  parent  or  guardian,  to 
be  applied  for  the  same  purposes. 

(5.)  The  trustees  shall  lay  out  the  residue  of 
the  income  of  the  land  in  mvestment  on  secu- 
rities on  which  they  are  by  the  settlement,  if 
any,  or  by  law,  authorised  io  invest  trust 
money,  with  power  to  vary  inyestments  ;  and 
shall  accumulate  the  income  of  the  invest- 
ments so  made  in  the  way  of  compound  in- 
terest, by  from  time  to  time  similarly  invest- 
ing such  income  and  the  resulting  income  of 
investments ;  and  shall  stand  possessed  of  the 
accumulated  fund  arising  from  income  of  the 
land  and  from  investments  of  income  on  the 
trusts  following  (nameljr) : 

(i.)  If  the  infant  attains  the  age  of  twenty- 
one  years,  then  in  trust  for  tne 
infant ; 

(ii.)  If  the  infant  is  a  woman  and  marries 
while  an  infant,  then  in  trust  for  her 
separate  use,  independently  of  her 
husband,  and  so  that  her  receipt  after 
she  marries,  and  though  still  an 
infant,  shall  be  a  good  discharge ;  but 

(iii.)  If  the  infant  dies  wnile  an  infant,  and 


being  a  woman  without  having  been 
married,  then,  where  the  infant  was, 
under  a  settlement,  tenant  for  life,  or 
by  purchase  tenant  in  tail  or  tail  male 
or  tail  female,  on  the  trusts,  if  any, 
declared  of  the  accumulated  fund  by 
that  settlement;  but  where  no  sacL 
trusts  are  declared,  or  the  infant  has 
taken  the  land  from  which  the  accu- 
mulated fund  is  derived  by  descent, 
and  not  by  purchase,  or  the  infant  is 
tenant  for  an  estate  in  fee  simple, 
absolute  or  determinable,  then  in  tmst 
for  the  infant's  personal  representa- 
tives, as  part  of  the  infant's  personal 
estate; 
but  the  accumulations,  or  any  part  thereof, 
may  at  any  time  be  applied  as  if  the  same 
were  income  arising  in  tne  then  curr^it  year. 

(6.)  Where  the  infant's  estate  or  interest  is 
in  an  undivided  share  of  land,  the  powers  of 
this  section  relative  to  the  land  may  be  ex- 
ercised jointly  with  persons  entitled  to  posses- 
sion of,  or  having  power  to  act  in  relation  to, 
the  other  undivided  share  or  shares. 

(7.)  This  section  applies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
instrument  under  which  the  interest  of  the 
infant  arises,  and  shall  have  effect  subject  to 
the  terms  of  that  instrument  and  to  the  pro- 
visions therein  contained. 

(8.)  This  section  applies  only  where  that 
instrument  comes  into  operation  after  the 
commencement  of  this  Act. 

43. — (1.)  Where  any  property  is  held  by 
trustees  in  trust  for  an  infant,  either  for  life, 
or  for  any  greater  interest,  and  whether  abso- 
lutely, or  contingently  on  his  attaining  the  age 
of  twenty-one  years,  or  on  the  occurrence  of 
any  event  before  his  attaining  that  age,  the 
trustees  may,  at  their  sole  discretion,  pay  to 
the  infant's  parent  or  guardian,  if  any,  or 
otherwise  apply  for  or  towards  the  infant's 
maintenance,  eaucation,  or  benefit,  the  income 
of  that  property,  or  any  part  thereof,  whether 
there  is  any  other  funa  applicable  to  the  same 
purpose,  or  any  person  bound  by  law  to 
provide  for  the  infant's  maintenance  or  educa- 
tion, or  not. 

(2.)  The  trustees  shall  accumulate  all  the 
residue  of  that  income  in  the  way  of  compound 
interest,  by  investing  the  same  and  the  result- 
ing income  thereof  from  time  to  time  on 
securities  on  which  they  are  by  the  settlement, 
if  any,  or  by  law,  authorized  to  invest  truBt 
money,  and  shall  hold  those  accumulations  for 
the  benefit  of  the  person  who  ultimately  be- 
comes entitled  to  the  property  from  which  die 
same  arise;  but  so  that  the  trustees  may  at 
any  time,  if  they  think  fit,  apply  those  aoeu- 
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malations,  or  any  part  thereof,  as  if  the 
same  were  income  arising  in  the  then  current 
year. 

(3.)  This  eection  applies  only  if  and  as  far 
as  a  contrary  intention  is  not  expressed  in  the 
instmment  under  which  the  interest  of  the 
infant  arises,  and  shall  haVe  effect  subject  to 
the  terms  of  that  instrument  and  to  tne  pro- 
visions therein  contained. 

(4.)  This  section  applies  whether  that  instru- 
ment comes  into  operation  before  or  after  the 
commencement  of  this  Act. 

X.— BSNTCHARGES  AND  OTHES  ANNUAL  SUMS. 

44.— (1.)  Where  a  person  is  entitled  to  re- 
oeive  out  of  any  land,  or  out  of  the  income  of 
any  luid,  any  annual  sum,  payable  half-yearly 
or  otherwise,  whether  chargea  on  the  land  or 
on  the  income  of  the  land,  and  whether  by  way 
of  rentcharge  or  otherwise,  not  being  rent 
incident  to  a  reversion,  then,  subject  and 
without  pi'ejudice  to  all  estates,  interests,  and 
rights  haying  priority  to  the  annual  sum,  the 
person  entitlea  to  receive  the  same  shall  have 
snch  remedies  for  recovering  and  compelling 
payment  of  the  same  as  are  described  m  this 
section,  as  far  as  those  remedies  might  have 
heen  conferred  by  the  instrument  under  which 
the  annual  sum  arises,  but  not  further. 

(2.)  If  at  an^  time  the  annual  ^um  or  any 
part  thereof  is  unpaid  for  twenty-one  days 
next  after  the  time  appointed  for  any  payment 
in  respect  thereof,  the  person  entitled  to 
receive  the  annual  sum  may  enter  into  and 
distrain  on  the  land  charged  or  any  part 
thereof,  and  dispose  aecordmg  to  law  of  any 
distress  found,  to  the  intent  that  thereby  or 
otherwise  the  annual  sum  and  all  arrears 
thereof,  and  all  costs  and  expenses  occasioned 
by  non-payment  thereof,  may  be  fully  paid. 

(3 )  If  at  any  time  the  annual  sum  or  any 
part  thereof  is  unpaid  for  forty  days  next  after 
the  time  appointed  for  any  payment  in  respect 
thereof,  then,  although  no  legal  demand  has 
been  made  for  payment  thereof,  the  person 
entitled  to  receive  the  annual  sum  may  enter 
into  possession  of  and  hold  the  land  charged 
or  any  part  thereof,  and  take  the  income 
thereof,  until  thereby  or  otherwise  the  annual 
gam  and  all  arrears  tnereof  due  at  the  time  of 
his  entry,  ur  afterwards  becoming  due  during 
his  continuance  in  possession,  and  all  costs 
and  expenses  occasioned  by  nonpayment  of  the 
annnal  sum,  are  fully  paid ;  and  such  possession 
when  taken  shall  hd  without  impeachment  of 
waste. 

(4.)  In  the  like  case  the  person  entitled  to 
the  annual  charge,  whether  taking  possession 
or  not,  may  aUo  by  deed  demise  the  land 
charged,  or  any  part  thereof,  to  a  trustee  for 
a  term  of  years,  with  or  without  impeachment 


of  waste,  on  trust,  by  mortgage,  or  sale,  or 
demise,  for  all  or  any  part  of  the  term,  of  the 
land  charged,  or  of  any  part  thereof,  or  by 
receipt  of  the  income  thereof,  or  by  all  or  any 
of  those  means,  or  by  any  other  reasonable 
means,  to  raise  and  pay  the  annual  sum  and 
all  arrears  thereof  due  or  to  become  due,  and 
all  costs  and  expenses  occasioned  by  non- 
payment of  the  annual  sum,  or  incurred  in 
compelling  or  obtaining  payment  thereof, 
or  otherwise  relating  thereto,  including  the 
costs  of  the  preparation  and  execution  of  the 
deed  of  dembe,  and  the  costs  of  the  execution 
of  the  trusts  of  that  deed ;  and  the  surplus,  if 
any,  of  the  money  raised,  or  of  the  income 
received,  under  the  trusts  of  that  deed  shall  be 
paid  to  the  person  for  the  time  being  entitled 
to  the  land  therein  comprised  in  reversion 
immediately  expectant  on  the  term  thereby 
created. 

(5.)  This  section  applies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
instrument  under  which  the  annual  sum  arises, 
and  shall  have  effect  subject  to  the  terms  of 
that  instrument  and  to  the  provisions  therein 
contained. 

(6.)  This  section  applies  only  where  that 
instrument  comes  into  operation  after  the 
commencement  of  this  Act. 

45. — (1.)  Where  there  is  a  quitrent,  chief- 
rent,  rentcharge,  or  other  annual  sum  issuing 
out  of  land  (in  this  section  referred  to  as  the 
rent),  the  Copyhold  Commissioners  shall  at 
any  time,  on  the  requisition  of  the  owner  of 
the  land,  or  of  any  person  interested  therein, 
certify  the  amount  of  money  in  copsideration 
whereof  the  rent  may  be  redeemed. 

(2.)  Where  the  person  entitled  to  the  rent  is 
absolutely  entitled  thereto  in  fee  simple  in 
possession,  or  is  empowered  to  dispose  tnereof 
absolutely,  or  to  give  an  absolute  oischarge  for 
the  capital  value  thereof,  the  owner  of  the 
land,  or  any  person  interested  therein,  may, 
after  serving  one  month's  notice  on  the  person 
entitled  to  the  rent,  pay  or  tender  to  that 
person  the  amount  certified  by  the  Commis- 
sioners. 

(3.)  On  proof  to  the  Commissioners  that 
payment  or  tender  has  been  so  made,  they 
shall  certify  that  the  rent  is  redeemed  under 
this  Act ;  and  that  certificate  shall  be  final  and 
conclusive,  and  the  land  shall  be  thereby 
absolutely  freed  and  discharged  from  the  rent. 

(4.)  Every  requisition  under  this  section 
shall  be  in  writing ;  and  every  certificate 
under  this  section  shall  be  in  writing,  sealed 
with  the  seal  of  the  Commissioners. 

(5.)  This  section  does  not  apply  to  tithe 
rentcharge,  or  to  a  rent  reserved  on  a  sale  or 
leasci  or  to  a  rent  made  payable  under  a  grant 
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or  licence  for  building  purposes,  or  to  any  sum 
or  payment  issuing  out  of  land  not  being 
perpetual. 

(6.)  This  section  applies  to  rents  payable  at, 
or  created  after,  the  commencement  of  this 
Act. 

(7.)  This  section  does  not  extend  to  Ireland. 

XI.— POWBKS  OF  AtTOHNEY. 

46. — (1.)  The  donee  of  a  power  of  attorney, 
may ,  if  he  thinks  fit,  execute  or  do  any  assurance, 
instrument,  or  thing  in  and  with  his  own  name 
and  signature  and  his  own  seal,  where  sealing 
is  required,  by  the  authority  of  the  donor  of 
the  power;  and  eyery  assurance,  instrument, 
and  thin^  so  executed  and  done  shall  be  as 
effectual  in  law,  to  all  intents,  as  if  it  had 
been  executed  or  done  hj  the  donee  of  the 
power  in  the  name  and  with  the  signature  and 
seal  of  the  donor  thereof. 

(2.)  This  section  applies  to  powers  of 
attorney  created  by  instruments  executed 
either  before  or  after  the  commencement  of 
this  Act. 

47. — (1.)  Any  person  makinf|[  or  doing  any 
payment  or  act,  in  good  faith,  in  pursuance  of 
a  power  of  attorney,  shall  not  be  liable  in 
respect  of  the  payment  or  act  by  reason  that 
before  the  payment  or  act  the  donor  of  the 
power  had  diea  or  become  lunatic,  of  unsound 
mind,  or  bankrupt,  or  had  revoked  the  power, 
if  the  fact  of  death,  lunacy,  unsoundness  of 
mind,  bankruptcy,  or  revocation  was  not  at 
the  time  of  the  payment  or  act  known  to  the 
person  making  or  domg  the  same. 

(2.)  But  this  section  shall  not  affect  any 
right  against  the  pa^ee  of  any  person  interested 
in  any  money  so  paid ;  and  that  person  shall 
have  the  like  remedy  against  the  payee  as  he 
woidd  have  had  against  the  payer  if  the 
payment  had  not  been  made  by  him. 

(3.)  This  section  applies  only  to  payments 
and  acts  made  and  done  after  we  commence* 
ment  of  this  Act. 

48. — (1.)  An  instrument  creating  a  power  of 
attorney,  its  execution  being  verified  by 
affidavit,  statutory  declaration,  or  other  suffi- 
cient evidence,  may,  with  the  affidavit  or 
declaration,  if  any,  be  deposited  in  the  Central 
Office  of  the  Supreme  Court  of  Judicature. 

(2.)  A  separate  file  of  instruments  so  de- 
posited shall  be  kept,  and  any  person  may 
search  that  file,  and  inspect  every  instrument 
so  deposited,  and  an  office  copy  thereof  shall 
be  delivered  out  to  him  on  request. 

(3.)  A  copy  of  an  instrument  so  deposited 
may  be  presented  at  the  office,  and  may  be 
stamped  or  marked  as  an  office  copy,  and  when 


so  stamped  or  marked  shall  become  and  be  an 
office  copy. 

(4.)  All  office  copy  of  an  instrument  so  de- 
posited shall  without  farther  proof  be  sofficient 
evidence  of  the  contents  of  the  instrument  and 
of  the  deposit  thereof  in  the  Central  Office. 

(5.)  General  Rules  may  be  made  lor  par- 
poses  of  this  section,  regulating  the  practice 
of  the  Central  Office,  and  prescribing,  with 
the  conoorrenoe  of  the  Commissionera  of  Her 
Majesty's  Treasury,  the  fees  to  be  taken 
therein. 

(6.)  This  section  applies  to  instruments 
creating  powers  of  attorney  ezecnted  either 
before  or  after  the  commencement  of  this  Act 

XII. — CONSTBUCIION  AND  EfPECX  OF  DeEDS 
AND  OIHEa  InSTBUMXHTS. 

49. — (1.)  It  is  hereby  declared  that  the  use 
of  the  word  grant  is  not  necessary  in  order  to 
oonvey  tenements  or  hereditaments,  corporeal 
or  incorporeal. 

(2.)  This  section  applies  to  conveyances 
made  before  or  after  the  commencement  of 
this  Act. 

50. — (1.)  Freehold  land,  or  a  thing  in  action, 
mav  be  conveyed  by  a  person  to  himself  jointly 
with  another  person,  by  the  like  means  by 
which  it  might  be  conveyed  by  him  to  another 
person ;  and  may,  in  like  manner,  be  conveyed 
by  a  hnsband  to  his  wife,  and  hj  a  wife  to 
her  husband,  alone  or  jointly  with  another 
person. 

(2.)  This  section  applies  only  to  oonveyances 
made  after  the  commenoement  of  this  Act 

51. — (1.)  In  a  deed  it  shall  be  sufficient,  in 
the  limitation  of  an  estate  in  fee  simple,  to  use 
the  words  in  fee  simple,  without  the  word 
heirs ;  and  in  the  limitation  of  an  estate  in 
tail,  to  use  the  words  in  tail  without  the  words 
heirs  of  the  body ;  and  in  the  limitation  of  an 
estate  in  tail  male  or  in  tail  female,  to  use  the 
words  in  tail  male,  or  in  tail  fenude,  as  the 
case  requires,  without  the  words  heirs  male  of 
the  body,  or  heirs  female  of  the  body. 

(2.)  This  section  applies  only  to  deeds  exe- 
cuted after  the  commencement  of  this  Act. 

52. — (1.)  A  person  to  whom  any  power, 
whether  coupled  with  an  interest  or  not,  is 
given  may  by  deed  release,  or  contract  not  to 
exercise,  the  power. 

(2.)  This  section  applies  to  powers  crested 
by  instruments  coming  into  operation  either 
before  or  after  the  commencement  of  this 
Act. 

53. — (1.)  A  deed  expressed  to  be  supplemental 
to  a  previous  deed,  or  directed  to  be  read  as 
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an  annex  thereto,  shall,  as  far  as  may  be,  be 
read  and  have  effect  as  if  the  deed  so  expressed 
or  directed  were  made  by  way  of  indorsement 
on  the  previons  deed,  or  contained  a  fall 
recital  thereof. 

(2.)  This  section  applies  to  deeds  executed 
either  before  or  after  the  commencement  of 
this  Act. 

54. — (I.)  A  receipt  for  consideration  money 
or  secnrities  in  the  body  of  a  deed  shall  be  a 
sufficient  discharge  for  the  same  to  the  person 
paying  or  deliverrng  the  same,  without  any 
further  receipt  for  the  same  being  indorsed  on 
the  deed. 

(2.)  This  section  applies  only  to  deeds 
executed  after  the  commencement  of  this  Act. 

55. — (1.)  A  receipt  for  consideration  money 
or  other  consideration  in  the  body  of  a  deed  or 
indorsed  thereon  shall,  in  favour  of  a  sub- 
sequent purchaser,  not  having  notice  that  the 
money  or  other  consideration  thereby  acknow- 
ledged to  be  received  was  not  in  fact  paid  or 
given,  wholly  or  in  part,  be  sufficient  evidence 
of  the  payment  or  giving  of  the  whole  amount 
thereof. 

(2.)  This  section  applies  only  to  deeds 
executed  after  the  commencement  of  this  Act. 

56. — (1.)  Where  a  solicitor  produces  a  deed, 
having  in  the  body  thereof  or  indorsed  thereon 
a  receipt  for  consideration  money  or  other  con- 
sideration, the  deed  being  executed,  or  the 
indorsed  receipt  being  signed,  by  the  person 
entitled  to  give  a  receipt  for  that  consideration, 
the  deed  snail  be  sufficient  authority  to  ihe 
person  liable  to  pay  or  give  the  same  for  his 
paying  or  giving  the  same  to  the  solicitor, 
without  the  solicitor  producing  any  separate 
or  other  direction  or  authority  in  that  behalf 
from  the  person  who  executed  or  signed  the 
deed  or  receipt. 

(2.)  This  section  applies  only  in  cases  where 
consideration  is  to  be'  paid  or  given  after  the 
commencement  of  this  Act. 

57.  Deeds  in  the  form  of  and  using  the 
expressions  in  the  Forms  given  in  the  Fourth 
Scnednle  to  this  Act,  or  in  the  like  form  or 
neing  expressions  to  the  like  effect,  shall,  as 
regards  form  and  expression  in  relation  to  the 
provisions  of  this  Act,  be  sufficient. 

58. — (1.)  A  covenant  relating  to  land  of 
inheritance,  or  devolving  on  the  heir  as  special 
occupant,  shall  be  deemed  to  be  made  with  the 
covenantee,  his  heirs  and  assigns,  and  shall 
have  effect  as  if  heirs  and  assigns  were 
expressed. 

(2.)  A  covenant    relating  to   land    not  of 


inheritanee,  or  not  devolving  on  the  heir  as 
special  occupant,  shall  be  deemed  to  be  made 
with  the  covenantee,  his  executors,  adminis- 
trators, and  assigns,  and  shall  have  effect  as  if 
executors,  administrators,  and  assigns  were 
expressed. 

(3.)  This  section  applies  only  to  covenants 
made  after  the  commencement  of  this  Act. 

59. — (1.)  A  covenant,  and  a  contract  under 
seal,  and  a  bond  or  obligation  under  seal, 
though  not  expressed  to  bind  the  heirs,  shall 
operate  in  law  to  bind  the  heirs  and  real  estate^ 
as  well  as  the  executors  and  administrators 
and  personal  estate,  of  the  person  making  the 
same,  as  if  heirs  were  expressed. 

(2.)  This  section  extends  to  a  covenant 
implied  b^  virtue  of  this  Act. 

(3.)  This  section  api^lies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
covenant,  contract,  bond,  or  obligation,  and 
shall  have  effect  subject  to  the  terms  of  the 
covenant,  contract,  bond,  or  obligation,  and  to 
the  provisions  therein  contained. 

(4.)  This  section  applies  only  to  a  covenant, 
contract,  bond,  or  obligation  made  or  implied 
after  the  commencement  of  this  Act. 

60. — (1.)  A  covenant,  and  a  contract  under 
seal,  and  a  bond  or  obligation  under  seal, 
made  with  two  or  more  jointly,  to  pay  money 
or  to  make  a  conveyance,  or  to  do  any  other 
act,  to  them  or  for  their  benefit,  shall  be 
deemed  to  include,  and  shall,  by  virtue  of  this 
Act,  imply,  an  obligation  to  do  the  act  to,  or 
for  the  oenefit  of,  the  survivor  or  survivors  of 
them,  and  to,  or  for  the  benefit  of,  any  other 
person  to  whom  the  right  to  sue  on  the 
covenant,  contract,  bond,  or  obligation 
devolves. 

(2.)  This  section  extends  to  a  covenant 
implied  by  virtue  of  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
covenant,  contract,  bond,  or  obligation,  and 
shall  have  effect  subject  to  the  covenant,  con- 
tract, bond,  or  obligation,  and  to  the  provisions 
therein  contained. 

(4.)  This  section  applies  only  to  a  covenant, 
contract,  bond  or  obligation  made  or  implied 
after  the  commencement  of  this  Act. 

61. — (1.)  Where  in  a  mortgage,  or  an  obliga- 
tion for  payment  of  mone^,  or  a  transfer  of  a 
mortgage  or  of  duch  an  obligation,  the  sum,  or 
any  part  of  the  sum,  advanced  or  owing  is 
expressed  to  be  advanced  by  or  owing  to  more 
persons  than  one  out  of  money,  or  as  money, 
oelonging  to  them  on  a  ioint  account,  or  a 
mortgage  or  such  an  obligation,  or  such  a 
transfer  is  made   to  more  persons  than  one» 
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jointly,  and  not  in  shares,  the  mortgage 
money,  or  other  money,  or  money's  worth  for 
the  time  being  due  to  those  persons  on  the 
mortgage  or  obligation,  shall  be  deemed  to  be 
and  remain  money  or  money's  worth  belonging 
to  those  persons  on  a  joint  account,  as  between 
them  ana  the  mortgagor  or  obligor ;  and  the 
receipt  in  writing  of  the  survivors  or  last 
survivor  of  them,  or  of  the  personal  repre- 
sentatives of  the  last  survivor,  shall  be  a  com- 
plete discharge  for  all  money  or  money's  worth 
for  the  time  being  due,  notwithstanding  any 
notice  to  the  payer  of  a  severance  of  the  joint 
account. 

(2.)  This  section  applies  only  if  and  as  far 
as  a  contrary  intention  is  not  expressed  in  the 
mortgage,  or  obligation,  or  transfer,  and  shall 
have  effect  subject  to  the  terms  of  the  mortgage, 
or  obligation,  or  transfer,  and  to  the  provisions 
therein  contained. 

(3.)  This  section  applies  only  to  a  mortgage, 
or  obligation,  or  transfer  made  after  the  com- 
mencement of  this  Act. 

62. — (1.)  A  conveyance  of  freehold  land  to 
the  use  that  any  person  may  have,  for  an  estate 
or  interest  not  exceeding  in  duration  the  estate 
conveyed  in  the  land,  any  easement,  right, 
liberty,  or  privilege  in,  or  over,  or  with  respect 
to  that  land,  or  any  jjart  thereof,  shall  operate 
to  vest  in  possession  in  that  person  that  ease- 
ment, right,  liberty,  or  privilege,  for  the  estate 
or  interest  expressed  to  be  limited  to  him ;  and 
he,  and  the  persons  deriving  title  under  him, 
shall  have,  use,  and  enjoy  the  same  accord- 
ingly. 

(2.)  This  section  applies  only  to  conveyances 
made  after  the  commencement  of  this  Act. 

63. — (1.)  Every  conveyance  shall,  by  virtue 
of  this  Act,  be  effectual  to  pass  all  the  estate, 
right,  title,  interest,  claim,  and  demand  which 
the  conveying  parties  respectively  have,  in,  to, 
or  on  the  property  conveyed,  or  expressed  or 
intended  so  to  be,  or  which  they  respectively 
have  power  to  convey  in,  to,  or  on  the  same. 

(2.)  This  section  applies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the 
conveyance,  and  shall  have  effect  subject  to 
the  terms  of  the  conveyance  and  to  the  pro- 
visions therein  contained. 

(3.)  This  section  applies  only  to  conveyances 
made  after  the  commencement  of  this  Act. 

64.  In  the  construction  of  a  covenant  or  pro- 
viso, or  other  provision,  implied  in  a  deea  by 
virtue  of  this  Act,  words  importing  the  sin- 
gular or  plural  number,  or  the  masculine 
gender,  shall  be  read  as  also  importing  the 
plural  or  singular  number,  or  as  extending  to 
females,  as  the  case  may  require. 


XIII. — ^LoxG  Tebms. 

65. — (1.)  Where  a  residue  unexpired  of  not 
less  than  two  hundred  years  of  a  term,  which. 
as  originally  created,  was  for  not  less  than 
three  hundred  years,  is  subsisting  in  land, 
whether  being  the  whole  land  originally  com- 
prised in  the  term,  or  part  only  thereof,  with- 
out any  trust  or  right  of  redemption  affecting 
the  term  in  favour  of  the  freeholder,  or  other 
person  entitled  in  reversion  expectant  on  the 
term,  and  without  any  rent,  or  with  merely  a 
peppercorn  rent  or  other  rent  having  no  mone}- 
value,  incident  to  the  reversion,  or  having  ha*! 
a  rent,  not  being  merely  a  peppercorn  rent  or 
other  rent  having  no  money  value,  originally 
so  incident,  which  subsequently  has  been  re- 
leased, or  has  become  barred  by  lapse  of  time, 
or  has  in  any  other  way  ceased  to  be  payable, 
then  the  term  may  hd  enlarged  into  a  fee 
sinaple  in  the  manner,  and  su^'ect  to  the  re- 
strictions, in  this  section  provided. 

(2.)  Each  of  the  following  persons  (namely)  .- 

(i.)  Any  person  beneficiaUy  entitled  in  right 
of  the  term,  whether  subject  to  any 
incumbrance  or  not,  to  possession  of 
any  land  comprised  in  the  term ;  but, 
in  case  of  a  married  woman,  with  the 
concurrence  of  her  husband,  unless 
Hhe  is  entitled  for  her  separate  usOk 
whether  with  restraint  on  anticipation 
or  not,  and  then  without  his  conctir- 
rence ; 

(ii.)  Any  person  being  in  receipt  of  income 
as  trustee,  in  right  of  the  term,  or 
having  the  term  vested  in  him  in 
trust  for  sale,  whether  subject  to  any 
incumbrance  or  not ; 

(iii.)  Any  person  in  whom,  as  personal  repre- 
sentative of  any  deceased  person,  the 
term  is  vested,  whether  subject  to  any 
incumbrance  or  not ; 

shall,  as  far  as  regards  the  land  to  which  he  is 
entitled,  or  in  which  he  is  interested,  in  right 
of  the  term,  in  any  such  character  as  afore- 
said, have  power  by  deed  to  declare  to  the 
effect  that,  rrom  and  after  the  execution  of  the 
deed,  the  term  shall  be  enlarged  into  a  fee 
simple. 

(3.)  Thereupon,  by  virtue  of  the  deed  and  of 
this  Act,  the  term  shall  become  and  be  en- 
larged accordingly,  and  the  person  in  whom 
the  term  was  previously  vested  shall  acquire 
and  have  in  the  land  a  fee  simple  instead  of 
the  term. 

(4.)  The  estate  in  fee  simple  so  acquired  by 
enlargement  shall  be  subject  to  all  the  same 
trusts,  powers,  executory  limitations  over, 
rights,  and  equities,  and  to  all  the  same  cove- 
nants and  provisions  relating  to  user  and  en- 
joyment, and  to  all  the  same  obligations  of 
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eTeiy  kind,  as  the  term  would  have  been  subject 
to  if  it  had  not  been  bo  enlarged. 

(5.)  Bat  where  any  land  so  held  for  the 
residue  of  a  term  has  been  settled  in  tmst  bv 
reference  to  other  land,  being  freehold  lana, 
so  as  to  go  along  with  that  other  land  as  far  as 
the  law  permits,  and,  at  the  time  of  enlarge- 
ment, the  ultimate  beneficial  interest  in  the 
term,  whether  subject  to  any  subsisting  par- 
ticular estate  or  not,  has  not  Mcome  absolutely 
and  indefeasibly  vested  in  any  person,  then 
the  estate  in  fee  simple  acquired  as  aforesaid 
shall,  without  prejudice  to  any  conveyance  for 
value  previously  made  by  a  person  having  a 
contingent  or  defeasible  interest  in  the  term, 
be  liable  to  be,  and  shall  be,  conveyed  and 
settled  in  like  manner  as  the  other  land,  being 
freehold  land,  aforesaid,  and  until  so  conveyed 
and  settled  shall  devolve  beneficially  as  if  it 
had  been  so  conveyed  and  settled. 

(6.)  The  estate  in  fee  simple  so  acquired 
shall,  whether  the  term  was  originally  created 
without  impeachment  of  waste  or  not,  include 
the  fee  simple  in  all  mines  and  minerals  which 
at  the  time  of  enlargement  have  not  been 
severed  in  right,  or  in  fact,  or  have  not  been 
severed  or  reserved  by  an  inclosure  Act  or 
award. 

(7.)  This  section  applies,  to  every  such  term 
as  aforesaid  subsisting  at  or  after  the  com- 
mencement of  this  Act. 

XIV.— Adoption  of  Act. 

66. — (1.)  It  is  hereby  declared  that  the 
powers  given  by  this  Act  to  any  person,  and 
the  covenants,  provisions,  stipulations,  and 
words  which  under  this  Act  are  to  be  deemed 
included  or  implied  in  any  instrument,  or  are 
by  this  Act  made  applicable  to  any  contract 
for  sale  or  other  transaction,  are  and  shall  be 
deemed  in  law  proper  powers,  covenants,  pro- 
visions, stipulations,  and  words,  to  be  given  by 
or  to  be  contained  in  any  such  instrument,  or 
to  be  adopted  in  connexion  with,  or  applied  to, 
any  such  contract  or  transaction;  and  a 
solicitor  shall  not  be  deemed  guilty  of  neglect 
or  breach  of  duty,  or  become  in  anyway  liable, 
by  rcaaon  of  his  omitting,  in  good  faith,  in  any 
such  instrument,  or  in  connexion  with  any 
Buch  contract  or  transaction,  to  negative  the 
ffiving,  inclusion,  implication,  or  application 
of  any  of  those  powers,  covenants,  provisions, 
stipulations,  or  words,  or  to  insert  or  apply 
any  others  in  place  thereof,  in  any  case  where 
the  provisions  of  this  Act  would  allow  of  his 

doing  so. 

(2J  But  nothing  in  this  Act  shall  be  taken  to 
imply  that  the  insertion  in  any  such  instru- 
ment, or  the  adoption  in  connexion  with,  or 
the  application  to,  any  contractor  transaction. 

Vol.  LX.— Law  Joub.  Stat. 


of  any  further  or  other  powers,  covenants, 
provisions,  stipulations,  or  words  is  improper. 

(3.)  Where  the  solicitor  is  acting  for  trustees, 
executors,  or  other  persons  in  a  fiduciary 
position,  those  persons  shall  also  be  protected 
m  like  manner. 

(4)  Where  such  persons  are  acting  without 
a  solicitor,  they  shall  also  be  protected  in  like 


manner. 


XV. — Miscellaneous. 


67. — (1.)  Any  notice  required  or  authorized 
by  this  Act  to  be  served  shall  be  in  writing. 

(2.)  Any  notice  required  or  authorizea  by 
this  Act  to  be  served  on  a  lessee  or  mortgagor 
shall  be  sufficient,  although  only  addressed  to 
the  lessee  or  mortgagor  by  that  designation, 
without  his  name,  or  generally  to  the  persons 
interested,  without  any  name,  and  notwith- 
standing that  any  person  to  be  afiected  by  the 
notice  is  absent,  under  disability,  unborn,  or 
unascertained. 

(3.)  Any  notice  required  >  or  authorised  by 
this  Act  to  be  served  shall  be  sufficiently 
served  if  it  is  left  at  the  last  known  place  of 
abode  or  business  in  the  United  Kingdom  of 
the  lessee,  lessor,  mortgagee,  mortgagor,  or 
other  person  to  be  served,  or,  in  case  of  a 
notice  required  or  authorized  to  be  served  on  a 
lessee  or  mortgagor,  is  affixed  or,  left  for  him 
on  the  land  or  any  house  or  building  comprised 
in  the  lease  or  mortgage,  or,  in  case  of  a 
mining  lease,  is  left  for  the  lessee  at  the  office 
or  counting-house  of  the  mine. 

(4.)  Any  notice  requii'ed  or  authorized  by 
this  Act  to  be  served  shall  also  be  sufficiently 
served,  if  it  is  sent  by  post  in  a  registered  letter 
addressed  to  the  lessee,  lessor,  mortgagee, 
mortgagor,  or  other  person  to  be  served,  by 
name,  at  the  aforesaid  place  of  abode  or 
business,  office,  or  counting-house,  and  if  that 
letter  is  not  returned  through  the  post-office 
undelivered ;  and  that  service  shall  be  deemed 
to  be  made  at  the  time  at  which  the  registered 
letter  would  in  the  ordinary  course  be 
delivered. 

(5.)  This  section  does  not  apply  to  notices 
served  in  proceedings  in  the  Court. 

68.  The  Act  described  in  Part  n.  of  the 
First  Schedule  to  this  Act  shall,  by  virtue  of 
this  Act,  have  the  short  title  of  the  Statutory 
Declarations  Act,  1835,  and  may  be  cited  by 
that  short  title  in  any  declaration  made  for 
any  purpose  under  or  by  virtue  of  that  Act,  or 
in  any  other  document,  or  in  any  Act  of  Par- 
liament. 

XVI. — Court;  Procedure*,  Orders. 

69. — (1.)  All  matters  within  the  jurisdiction 
of  the  Court  under  this  Act  shall,  subject  to 
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the  AotB  regalating  the  Court,  be  assigned  to 
the  Chancery  Division  of  the  Court. 

(2.)  Payment  of  money  into  Court  shall 
effectually  exonerate  therefrom  the  person 
making  the  payment. 

(3.)  Every  application  to  the  Court  shall, 
except  where  it  is  otherwise  expressed,  be  by 
summons  at  Chambers. 

(4.)  On  an  application  by  a  purchaser  notice 
shall  be  servea  in  the  first  instance  on  the 
vendor, 

(5.)  On  an  application  by  a  vendor  notice 
shall  be  served  in  the  first  instance  on  the 
purchaser. 

(6.)  On  any  application  notice  shall  be  served 
on  such  persons,  if  any,  as  the  Court  thinks  fit. 

(7.)  The  Court  shall  have  full  power  and 
discretion  to  make  such  order  as  it  thinks  fit 
respecting  the  costs,  charges,  or  expenses  of  all 
or  any  of  the  parties  to  any  application. 

(8.)  General  Rules  for  pxirposes  of  this  Act 
shall  be  deemed  Bules  of  Court  within  section 
seventeen  of  the  Appellate  Jurisdiction   Act, 

1876,  and  may  be  maae  accordingly. 

(9.)  The  powers  of  the  Court  may,  as  regards 
land  in  the  County  Palatine  of  Lancaster,  be 
exercised  also  by  the  Court  of  Chancery  of  the 
County  Palatine;  and  Rules  for  regulating 
proceedings  in  that  Court  shall  be  from  time  to 
time  made  by  the  Chancellor  of  the  Duchy  of 
Lancaster,  with  the  advice  and  consent  of  a 
Judge  of  the  High  Court  acting  in  the  Chancery 
Division,  and  of  the  Vice-Cnancellor  of  the 
County  Palatine. 

(10.)  General  Rules,  and  Rules  of  the  Court 
of  Chancery  of  the  County  Palatine,  under  this 
Act  may  be  made  at  any  time  after  the  passing 
of  this  Act,  to  take  eifect  on  or  after  the 
commencement  of  this  Act. 

70. — (1.)  An  order  of  the  Court  under  »ny 
statutory  or  other  jurisdiction  shall  not  as 
against  a  purchaser,  be  invalidated  on  the 
ground  of  want  of  jurisdiction,  or  of  want  of 
any  concurrence,  consent,  notice,  or  service, 
whether  the  purchaser  has  notice  of  any  such 
want  or  not. 

(2.)  This  section  shall  have  effect  with 
respect  to  any  lease,  sale,  or  other  act  under 
the  authority  of  the  Court,  and  purporting  to 
be  in  pursuance  of  the  Settled  Estates  Act, 

1877,  notwithstanding  the  exception  in  section 
forty  of  that  Act,  or  to  be  in  pursuance  of  any 
former  Act  repealed  by  that  Act,  notwith- 
standing any  exception  in  such  former  Act. 

(3.)  This  section  applies  to  all  orders  made 
before  or  after  the  commencement  of  this  Act, 
except  any  order  which  has  before  the  com- 


mencement of  this  Act  been  set  a«ide  or  deter- 
mined  to  be  invalid  on  any  ground,  and  except 
any  order  as  regards  which  an  action  or  pro- 
ceeding is  at  the  commencement  of  this  Act 
pending  for  having  it  set  aside  or  determined 
to  be  invalid. 

XVII.— Repeals. 

71. — (1.)  The  enactments  described  in  Part 
III.  of  the  Second  Schedule  to  this  Act  are 
hereby  repealed. 

(2.)  The  repeal  by  this  Act  of  any  enactment 
shall  not  afiect  the  validity  or  invalidity,  or 
any  operation,  effect,  or  consequence,  of  any 
instrument  executed  or  made,  or  of  anything 
done  or  suffered,  before  the  commencement  of 
this  Act,  or  any  action,  proceeding,  or  thing 
then  pending  or  uncompleted ;  and  every  such 
action,  proceeding,  and  thing  may  be  carried 
on  and  completed  as  if  there  had  been  no  such 
repeal  in  this  Act ;  but  this  provision  shall  not 
be  construed  as  qualifying  the  provision  of  this 
Act  relating  to  section  forty  of  the  Settled 
Estates  Act,  1877,  or  any  former  Act  repealed 
by  that  Act. 

XVm.— Ieeland. 

72. — (1.)  In  the  application  of  this  Act  to 
Ireland  the  foregomg  provisions  shall  l)c 
modified  as  in  this  section  provided. 

(2)  The  Court  shall  be  Her  Majesty's  High 
Court  of  Justice  in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of 
that  Court  shall,  subject  to  the  Acts  regulating 
that  Court,  be  assigned  to  the  Chancery  Divi- 
sion of  that  Court ;  but  General  Rules  under 
this  Act  may  direct  that  any  of  those  matters 
be  assigned  to  the  Land  Judges  of  that  Division. 

(4.)  The  proper  office  of  the  Supreme  Court 
of  Judicature  in  Ireland  shall  be  substituted  for 
the  central  office  of  the  Supreme  Court  of 
Judicature. 

(5.)  General  Rules  for  purposes  of  this  Act 
for  Ireland  shall  be  deemed  Roles  of  Court 
within  the  Supreme  Court  of  Judicature  Act 
(Ireland),  1877,  and  may  be  made  accordingly, 
at  any  time  after  the  passing  of  this  Act»  to 
take  effect  on  or  after  the  commencement  <tf 
this  Act. 

73.— (1.)  Section  five  of  the  Vendor  and 
Purchaser  Act,  1874,  is  hereby  repealed  from 
and  after  the  commencement  of  this  Act,  ss 
regards  oases  of  death  thereafter  happening; 
and  section  seven  of  the  Vendor  wnd  ParchASiT 
Act,  1874,  is  hereby  repealed  as  from  the  date 
at  which  it  came  into  operation. 

(2.)  This  section  eztcoids  to  Ireland  only. 
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Schedules. 


The  First  Schedule. 


Acts  affected. 

Paet  I. 

1  &  2  Vict.  c.  110.— An  Act  for  abolisbing 

arrest  on  mesne  process  in  civil  actions, 
except  in  certain  coses ;  for  extending  the 
remedies  of  creditors  against  the  property 
of  debtors;  and  for  amending  the  laws 
for  the  relief  of  insolvent  debtors  in 
England. 

2  &  3  Viot.  c.  11.— An  Act  for  the  better  pro- 

tection of  pnrchasers  against  judgments, 
crown  debts,  lis  pendens,  and  fiats  in 
bankmptcy. 
18  &  19  Vict.  c.  15.— An  Act  for  the  better 
protection  of  pnrchasers  against  judg- 
ments, crown  debts,  cases  of  lis  pendens, 
and  life  annuities  or  rentchargcs. 

22  h  23  Vict.  c.  35.— An  Act  to  further  amend 

the  law  of  property  and  to  relieve  trustees. 

23  <fe  24  Vict.  c.  38.— An  Act  to  further  amend 

the  law  of  property. 


23  &  24  Vict.  0. 115. — An  Act  to  simplify  and 
amend  the  practice  as  to  the  entry  of 
satisfaction  on  Crown  debts  and  on 
judgments.  « 

27  &  28  Vict.^  c.  112.— An  Act  to  amend  the 

law  relating  to  future  judgments,  statutes, 
and  recognizances. 

28  &  29  Vict.  c.  104.— The  Crown  Suits,  &c. 

Act,  1865. 
31  &  32  Vict.  c.  54.— The  Judgments  Exten- 
sion Act,  1868. 

Paet  II. 

5  &  6  Will.  4.  c.  62. — An  Act  to  repeal  an  Act 
of  the  present  session  of  Parliament, 
intituled  "  An  Act  for  the  more  effectual 
abolition  of  oaths  and  affirmations  taken 
and  made  in  various  Departments  of  the 
State,  and  to  substitute  declarations  in 
lieu  thereof;  and  for  the  more  entire 
suppression  of  voluntary  and  extra-judicial 
oaths  and  affidavits;"  and  to  make  other 
provisions  for  the  abolition  of  unnecessary 
oaths. 


The  Second  Schedule. 


Repeals. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of  tho  words,  section,  or  other 
part,  first  or  last  mentioned,  or  otherwise  referred  to  as  forming  the  beginning,  or  as  forming 
the  end,  of  tho  portion  comprised  in  tho  description  or  citation. 


Part  I. 


22  k  23  Vict  c.  35. 

in  part. 

23  &  24  Vict.  c.  126. 

in  part. 


15  &  16  Vict.  c.  86. 
in  part. 


An  Act  to  further  amend  the  law  of  property  1.^       ^ ,   namelv 
and  to  relieve  trustees  -  -  -  /      ^      '  ^' 

-     in  part ;   namely,- 


Sections  four  to  nine. 
The  Common  Law  Procedure  Act,  1860 
Section  two. 


8  A  9  Vict.  c.  119. 

23  &  24  Vict  c.  145. 
in  part. 


Part  II. 

An  Act  to  amend  the  practice  and  course  of  \ .__. .   „-_^i^ 
proceeding  in  the  High  Court  of  Chancery ,  /  ^^  P*"^  >   namely,- 
Section  forty-eight. 

Part  III. 

An  Act  to  facilitate  the  conveyance  of  real 

property. 
An    Act    to    give  to    trustees,    mortgagees,  1 

and  others  certain  powers  now  commonly  I  .^        .  .    p^^g)., , 

inserted    in    settlements,  mortgages,    and  \       ^      '  "'* 

wills    -----  -J 

Parts  n.  and  III.  (sections  eleven  to  thirty). 
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The  Thibd  Schedule. 


Statutory  Mortgage. 
Part  1. 

Deed  of  Statutory  Mortgage, 

This  Indenture  made  ,by  way  of  statutory 
mortgage  the  day  of  1882 

between  A.  of  [|*c.]  of  the  one  part  and  If.  of 
[^c]  of  the  other  part  Witnesseth  that  in 
consideration  of  the  snm  of  JC  now 

paid  to  A.  by  3f.  of  which  sum  A.  hereby 
acknowledges  the  receipt  A.  as  mortgagor  and 
as  beneficial  owner  hereby  conveys  to  M.  All 
that  [^c]  To  hold  to  and  to  the  use  of  M,  in  fee 
simple  for  securing  payment  on  the 
day  of  1883  of  the  principal  sum  of 

Jt  as  the  mortgage  money  with  in- 

terest thereon  at  the  rate  of  [/our]  per  centum 
per  annum. 

In  witness  &c. 

%*  Variations  in  this  and  subsequent  forms  to  he  made, 
if  required,  for  leasehUd  land,  or  other  matter. 


Part  II. 

(A.) 

Beed  oj  StcUutory  Transfer,  Mortgagor  not 

joinhig. 

This  Indenture  made  by  way  of  statutory 
transfer  of  mortgage  the  day  of 

1883  between  If.  of  [t^c]  of  the  one  part  and 
T.  of  [^c]  of  the  other  part  supplemental  to  an 
indenture  made  by  way  of  statute^  mortgage 
dated  the  day  of  18&  and  made 

between  [^c]  Witnesseth  that  in  considera- 
tion of  the  sum  of  £,  now  paid  to  Jf. 
by  T,  being  the  aggi-egate  amount  of  £, 
mortgage  money  and  ^  interest  due 
in  respect  of  the  said  mortgage  of  which  sum 
M.  hereby  acknowledges  the  receipt  M,  as 
mortgagee  hereby  conveys  and  transfers  to  T, 
the  benefit  of  the  said  mortgage. 
In  witness  &c. 

(B.) 

Beed  of  SiaitUory  Transfer,  a  Covenantor  joining. 

This  Indenture  made  by  wav  of  statutory 
transfer  of  mortgage  the  day  of 

1883  between  A,  of  [^c]  of  the  first  part  B.  of 
[Src]  of  the  second  part  and  (7.  of  [^c]  of  the 
third  part  supplemental  to  an  indenture  made 
by  way  of  statutory  mortgage  dated  the 
day  of  1882  and  made  between  [^c] 

WITNESSETH  that  in  consideration  of  the  stmi 
of  J^  now  paid  to^.  by  C,  being  the 

mortgage  money  due  in  respect  of  the  said 


mortgage  no  interest  being  now  due  and  pay- 
able thereon  of  which  sum  A,  hereby  ac- 
knowledges the  receipt  A,  as  mortgagee  with 
the  concurrence  of  P.  who  joins  herein  u 
covenantor  hereby  conveys  and  transfers  to  C. 
the  benefit  of  the  said  mortgage. 
In  witness  &c. 

(C.) 

Statutory  Transfer  and  Statutory  Mortgage  comr 

hined. 

This  Indenture  made  by  way  of  statntoiy 
transfer  of  mortgage  and  statutoiy  mortgage 
the  day  of  1883  between  A. 

of  [^c]  of  the  Ist  part  B.  of  [^c]  of  the  2nd 
part  and  C.  of  [^-c]  of  the  3rd  part  supplemental 
to  an  indenture  made  by  way  of  atatntoiy 
mortgage  dated  tbe  day  of 

1882  and  mnde  between  [^'cJ]  Whereas  the 
principal  sum  of  £  only  remains  due 

in  respect  of  the  said  mortgage  as  the  mort- 
gage money  and  no  interest  is  now  due  and 
payable  thereon  And  whereas  B,  ia  seised  in 
fee  simple  of  the  land  comprised  in  the  said 
mortgage  subject  to  that  mortgage  Now  this 
Indenture  witnesseth  that  in  consideration  of 
the  sum  of  £  now  paid  to  A.  by  C.  of 

which  sum  A.  hereby  acknowledges  the  receipt 
and  B,  hereby  acknowledges  the  payment  and 
receipt  as  aforesaid*^,  as  mortgagee  hereby 
conveys  and  transfers  to  C.  the  benefit  of  the 
said  mortgage  And  this  Indbbture  also 
WITNESSETH  that  for  the  same  considoration  A. 
as  mortgagee  and  according  to  his  estate  and 
by  direction  of  B,  hereby  conveys  and  B,  as 
beneficial  owner  hereby  conveys  and  confirms 
to  C.  All  that  Ifc']  To  hold  to  and  to  the  use 
of  C,  in  fee  simple  for  securingpayment  on  the 
day  of  1^2  off  l^e  snm  of 

Jt  as  the  mortgage  money  with  interest 

thereon  at  the  rate  of  {four]  per  oentimi  per 
annum. 

In  witness  <&c. 

[Or,  in  COM  of  further  advance,  after  aforesaid 
ai  *  insert  and  also  in  consideration  of  the 
further  sum  of  di  now  paid  by  C.  to 

B.  of  which  sum  B.  hereby  acknowledges  the 
receipt,  and  after  of  o^  f  insert  the  snms  of 
Jt!  and  Jt  making  together] 

*«*  Variations  to  be  taade,  as  rehired,  in  ease  of  Af 
deed  being  made  bg  indorsement,  or  tn  respect  ^fecs/9  other 
thing. 


Part  III. 

Deed  qf  StahUory  Be^onveyanee  of  MoHgage. 

This  Indenture  made  by  way  of  statntory 

re-conveyance  of  mortgage  the  day  of 

1884  between  C.  of  [Iv.]  of  the  one 

part  and  B,  of  [4^.1  of  Uie  ower  part  snp- 

plemental  to  an  indenture  made  by  way  of 
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Btatatory  transfer  of  mortgage  dated  the 
day  of  1883  and  made  between  [|;e.] 

WiTNBSSKTH  that  in  consideration  of  all  prin- 
cipal money  and  interest  dne  under  that 
indenture  having  paid  been  of  which  principal 
and  interest  u.  hereby  acknowledges  the 
receipt  C.  as  mortgagee  hereby  conveys  to  B. 
all  tne  lands  and  hereditamente  now  vested  in 
G.  nnder  the  said  indenture  To  hold  to  and  to 
the  use  of  B,  in  fee  simple  discharged  from  all 
principal  money  and  interest  secured  by  and 
from  all  claims  and  demands  under  the  said 
indenture. 

In  witness  kc, 

*«*  Variaiions  as  noted  above. 


Tii£  Fourth  Scu£DUL£. 


Short  Forms  or  Deeds. 

I, — Mortgage. 

This  Ihdenture  of  Mortgage  made  the 
day  of  1882  between  A.  of  [^c]  of 

the  one  part  and  B.  of  [^c]  and  0.  of  [|-c.J  of 
the  other  part  Witnesseth  that  in  considera- 
tion  of  the  sum  of  £  paid  to  A,  by  B, 

and  G.  out  of  money  belonging  to  them  on  a 
joint  account  of  which  sum  A.  hereby  ackn<9w* 
ledges  the  receipt  A.  hereby  covenants  with  B. 
and  C.  to  pay  to  them  on  tne  day  of 

1882  the  sum  of  £  with 

iuterest  thereon  in  the  meantime  at  the  rate  of 
[four]  per  centum  per  annum  and  also  as  long 
after  that  day  as  any  principal  money  remains 
due  under  this  mortgage  to  pay  to  B,  and  G. 
interest  thereon  at  the  same  rate  by  equal 
half-yearly  payments  on  the  day  of 

and  the  day  of 

Akd  this  Indenture  also  witnesseth  that  for 
the  same  consideration  A,  as  beneficial  owner 
hereby  conveys  to  B,  and  C  All  that  [4*c.]  To 
hold  to  and  to  the  use  of  B.  and  G.  in  fee 
simple  subject  to  the  proviso  for  redemption 
following  (namely)  that  if  A»  or  any  person 
claiming  under  him  shall  on  the  day  of 

1882  pay  to  B,  and  0.  the  sum  of 
^  and  interest  thereon  at  the  rate 

aforesaid  then  B.  and  C.  or  the  persons  clum- 
ing  under  them  will  at  the  request  and  cost  of 
A.  or  the  persons  claiming  under  him  re-convey 
the  premises  to  A.  or  the  persons  claiming 
under  him  And  A.  hereby  covenants  with  B. 
as  follows  [here  add  covenant  as  to  fire  ineuranoe 
or  other  special  covenant  required]. 

In  witness,  &c, 

II. — Fwrther  Charge. 

This  Indenture  made  the  day  of 

18        between  [the  same  parties  as  tlis 

foregoing  mortgage]   and  supplemental  to  an 


indenture  of  mortgage  dated  the  day  of 

18        and  made  between  the  same 
parties  for  securing  the  sum  of  £  and 

interest  at  [four]  per  centum  per  annum  on 
property  at  [^c]  Witnesseth  that  in  consi- 
deration of  the  further  sum  of  £  paid 
to  A.  by  B,  and  G,  out  of  money  belonging  to 
them  on  a  joint  account  [add  receipt  and  cove' 
naaU  as  in  the  foregoing  mortgage]  and  further 
that  all  the  property  comprised  in  the  before- 
mentioned  indenture  of  mortgage  shall  stand 
charged  with  the  payment  to  B,  and  G,  of  the 
sum  of  £  and  the  interest  thereon 
herein-before  covenanted  to  be  paid  as  well  as 
the  sum  of  £  and  interest  secured  by 
the  same  indenture. 
In  witness,  &c» 

in. — Gonveyajice  on  Sale. 

This  Indenture  made  the  day  of 

1883  between  A.  of  [^c]  of  the  Ist 
part  B,  of  y-c]  and  G.  of  [4*c.]  of  the  2nd  part 
and  If.  of  [^c.J  of  the  3rci  part  Whereas  by- 
an  indenture  dated  [tj'c]  and  made  between 
[^c]  the  lands  herein-after  mentioned  were 
conveyed  by  A,  to  B.  and  G.  in  fee  simple  by 
way  of  mortgage  for  securing  £  and 

interest  and  by  a  supplemental  indenture  dated 

S^c]  and  maoe  between  the  same  parties  those 
ands  were  charged  by  A,  with  the  payment  to 
B,  and  (7.  of  the  further  sum  of  £  and 

interest  thereon  And  %v  here  as  a  principal  sum 
of  £  remains  due  under  the  two  before- 

mentioned  indentures  but  all  interest  thereon 
has  been  paid  as  B.  and  (7.  hereby  acknow- 
ledge Now  THIS  Indenture  witnesseth  that  in 
consideration  of  the  sum  of  £  paid  by 

the  direction  of  ^.  to  ^.  and  0.  and  of  the  sum 
of  £  paid  to  A,  those  two  sums  making 

together  the  total  sum  of  £  paid  by 

If.  for  the  purchase  of  the  fee  simple  of  the 
lands  herein -after  mentioned  of  which  sum  of 
£  B.  and  G,  hereby  acknowledge  the 

receipt  and  of  which  total  sum  of  £ 
A.  hereby  acknowledges  the  i)ayment  and  re- 
ceipt in  manner  before-mentioned  B,  and  G. 
as  mortgagees  and  by  the  direction  of  ^.  as 
beneficial  owner  hereby  convey  and  A.  as 
beneficial  owner  hereby  conveys  and  confirms 
to  3f.  All  that  [^c]  To  hold  to  and  to  the 
use  of  M.  in  fee  simple  discharged  from  all 
money  secured  by  and  from  all  claims  under 
the  before-mentioned  indentures  [Add,  if  re- 
quired,  And  A.  hereby  acknowledges  the  ri^ht 
of  2f .  to  production  of  the  documents  of  title 
mentioned  in  the  Schedule  hereto  and  to  de- 
livery of  copies  thereof  and  hereby  undertakes 
for  the  safe  custody  thereof] 
In  witness,  &c. 

[The  Schedule  above  referred  to. 
To  contain  list  of  documents  rttained  by  A,] 
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IV. — Marriage  SetUemenU 

This  Indentuke  made  the  day  of 

1882  between  John  M,  of  [^c]  of  the 
Ist  part  Jam  S.  of  [tj-c]  of  the  2na  part  and 
X.  of  [^c]  and  Y.  of  [^c]  of  the  3rd  part 
WITNESSETH  that  in  consideration  of  the  in- 
tended marriage  between  John  M,  and  Jane  S. 
John  3f.  as  settlor  hereby  conveys  to  X.  and 
y.  A.11  that  [^c]  To  hold  to  X.  and  Y.  in  fee 
simple  to  the  use  of  John  M.  in  fee  simple 
until  the  marriage  and  after  the  marriage  to 
the  use  of  John  M.  during  his  life  without  im- 
peachment  of  waste  with  remainder  after  his 
death  to  the  use  that  Jans  8,  if  she  survives 
him  may  receive  during  the  rest  of  her  life  a 
yearly  jointure  rentiCharce  of  c^  to 

commence  from  his  death  and  to  be  paid  by 
equal  half-yearly  payments  the  first  thereof  to 
be  made  at  the  end  of  six  calendar  months 
from  his  death  if  she  is  then  living  or  if  not  a 
proportional  part  to  be  paid  at  her  death  and 


subject  to  the  before-meationed  rentcharge  to 
the  use  of  X,  and  Y.  for  a  term  of  five  hundred 
years  without  impeachment  of  waste  on  the 
trusts  herein-after  declared  and  subject  thereto 
to  the  use  of  the  first  and  other  sons  of  Mn 
M.   and   Jane  8*   suocessively    aooording  to 
seniority  in  tail  male  with  remainder  [imert 
here,  if  {houaht  desirable,  to  the  use  of  the  same 
first  and  other  sons  successively  according  to 
seniority  in  tail  with  remainder]  to  the  use 
of  all  the  daughters  of  John  M.  and  Jane  S.  in 
equal  shares  as  tenants  in  common  in  tail  with 
cross  remainders  between  them  in  tail  with 
remainder  to  the  use  of  John  M,  in  fee  simple 
^Insert  trusts  of  term  of  600  years  for  raimj 
portions;    also,   if  required,  power    to    chupjt 
jointure    and  portiotis  on  a  future  marrkf; 
also  powers  of  sale,  exchange,  and  partition,  nnd 
other  powers  and  provisions,  if  ana  as  desirtd]. 
In  witness,  &o. 


Chap.  42. 
Corrupt  Practices  {^Suspension  of  Elections)  Actj  1881. 


ABSTRACT  OF  TH£  ENACTICBNTS. 

1.  8hoH  title, 

2.  Suspension  of  elections  in  certain  cities  and  boroughs. 

Schedule. 


An  Act  to  Buspend  for  a  limited  period, 
on  account  of  Corrupt  Practices,  the 
holding  of  an  Election  of  a  Member 
or  Members  to  serve  in  Parliament 
for  certain  cities  and  boroughs. 

(22d  August  1881.) 

Whereas,  in  pursuance  of  addresses  to  Her 
Majesty  from  both  Houses  of  Parliament  in 
relation  to  elections  of  members  to  serve  in 
Parliament  for  the  cities  and  boroughs  men- 
tioned in  the  schedule  to  this  Act,  commis- 
sioners were  appointed  by  commissions,  dated 
the  ninth  dav  or  September  one  thousand  ei^ht 
hundred  ana  eighty,  for  the  purpose  of  making 
inquiry  into  the  existence  of  corrupt  practices 
at  the  elections  of  members  to  serve  in  Parlia- 
ment for  the  said  cities  and  boroughs : 

And  whereas  the  said  commissioners  have 
respectively  reported  as  regards  the  existence 
of  corrupt  practices  to  the  efiect  in  the  second 
column  of  the  said  schedolo  mentioned : 


And  whereas  it  is  expedient,  with  a  view  to 
the  future  consideration  of  the  cases  by  Parlia- 
ment, to  provide  temporarily  for  the  bos- 
pension  of  elections  in  the  said  cities  and 
t)oroughs : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  liords  Spiritual  and  Tempral, 
and  Commons,  in  this  present  ParlLameut 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  bo  cited  as  the  Corrupt 
Practices  (Suspension  of  Elections)  Act^  1881. 

2.  An  election  of  a  member  or  members  to 
serve  in  Parliament  for  any  of  the  cities  or 
boroughs  mentioned  in  the  schedule  to  thi:: 
Act  shall  not  be  held  until  the  expiration  of 
seven  days  after  the  meeting  of  Parliament  iu 
the  year  one  thousand  eight  hundred  and 
eighty-two. 


^:«:c 
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SCHKDULE. 


Cities  and  Boroughs  repekred  to. 

Name  of  Citj  or  Borough. 

Report  of  Commissioners  as  to  prevalence  of  corrupt  practices. 

Boston     • 

Canterbury 

Chester    .            -            - 

Gloucester 

Macclrafield 

Oxford     - 

Sandwich 

Corrupt  practices  prevailed  very  extensively  at  the  election  of  1880. 
.  .  .  .  It  was  stated  as  an  undoubted  fact  that  all  elections, 
both  parliamentary  and  municipal,  have  for  a  long  time  past  been 
corrupt. 

Corrupt  practices  extensively  prevailed  at  the  elections  of  1879  and 
1880. 

Corrupt  practices  extensively  prevailed  at  the  general  elections  of 
February  1874  and  of  April  1880. 

Corrupt  practices  extensively  prevailed  at  the  elections  in  February 
1874  and  March  1880. 

Corrupt  practices  extensively  prevailed  at  the  elections  of  1865, 1868, 
1874,  and  1880. 

Corrupt  practices  wore  committed  at  the  election  in  February  1874, 
and  corrupt  practices  extensively  prevailed  at  the  elections  in  March 
1874,  April  1880,  and  May  1880,  by  way  of  payment  of  money  to 
voters  as  therein  mentioned. 

Tn  the  election  of  May  1880,  there  was  practised  throughout  the  con- 
stituency, not  only  indirect  bribery  of  various  kinds,  but  direct 

bribery,  the  most  extensive  and  systematic Electoral 

corruption  has  long  extensively  prevailed  in  the  borough. 

Chap.  43. 
Superannuation  Aciy  1881. 


ABSTRACT  OF  THE  EKAGTMSKT8. 

1.  Short  tiUe, 

2.  Extension  o/36  ^  37  Vid.  c.  23. 


An  Act  to  extend  the  Superannuation 
Act  Amendment  Act^  1873>  to  certain 
persons  admitted  into  subordinate 
situations  in  the  departments  of  the 
Postmaster-General^  and  the  Commis- 
sioners of  Her  Majesty's  Works  and 
Public  Buildings. 

(22d  August  1881.) 

Whereas  by  the  Superannuation  Act,  1859, 
it  is  enacted  tnat  for  tne  purposes  of  that  Act 
no  person  thereafter  to  be  appointed  shall  be 
deemed  to  have  served  in  the  permanent  Civil 
Service  of  the  State  unless  such  person  holds 
bis  appointment  directly  f^m  the  Grown  or 


has  been  admitted  into  the  Civil  Service  with 
a  certificate  from  the  Civil  Service  Commis- 
sioners, and  that  a  person  appointed  before  the 
passing  of  that  Act  to  an  office  shall  not  be 
held  to  have  served  in  the  permanent  Civil 
Service  as  aforesaid,  unless  such  person  be- 
longed to  a  class  which  was  at  the  passing  of 
the  Act  entitled  to  superannuation  allowance 
or  to  such  other  class  as  therein  mentioned  : 

And  whereas  in  several  public  departments 
of  the  State  persons  not  belonging  to  the  said 
classes  were  appointed  after  the  passing  of  the 
said  Act,  and  before  the  fourth  day  of  June 
one  thousand  eight  hundred  and  seventy,  to 
established  situations  in  the  Civil  Service,  but 
throuch  inadvertence  on  the  part  of  the  heads 
of  such  departments,  and  without  any  defaul 
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on  the  part  of  the  persons  so  appointed,  no 
steps  were  taken  before  their  appointment  to 
procure  for  them  certificates  from  the  Civil 
Service  Commissioners,  and  the  Snperannua- 
tion  Act  Amendment  Act,  1873,  was  passed  to 
relieve  such  persons,  and  authorised  the  Com- 
missioners of  Her  Majesty's  Treasury  at  any 
time  before  the  first  day  of  January  one  thou* 
sand  eight  hundred  and  seventy-four,  upon 
application  being  made  by  the  head  of  a  public 
department,  to  declare  that  any  such  person 
as  above  mentioned  should  be  in  the  same 
position  as  if  he  had  been  admitted  into  the 
Civil  Service  with  a  certificate  from  the  Civil 
Service  Commissioners : 

And  whereas  since  the  said  first  day  of 
January  one  thousand  eight  hundred  and 
seventy-four  it  has  been  discovered  that  certain 
persons  appointed  before  the  said  fourth  day 
of  June  one  thousand  ei^ht  hundred  and 
seventy  to  subordinate  situations  in  the  depart- 
ments of  the  Fostmaster-Oeneral  and  of  the 
Commissioners  of  Her  Majesty's  Works  and 
Public  Buildings  were,  without  any  default  on 
the  part  of  such  persons,  omitted  from  the 


applications  authorised  to  be  made  to  the 
Treasury  by  the  Superannuation  Act  Amend- 
ment Act,  1873,  and  it  is  ui^ust  that  each 
persons  should  be  deprived  of  the  benefite  of 
that  Act : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  ParUament 
assembled,  and  by  the  autnority  of  the  same, 
as  foUows : 

1.  This  Act  may  be  cited  as  the  Superan- 
nuation Act,  1881. 

2.  The  Superannuation  Act  Anicndnient  Act, 
1873,  shall  apply  to  the  several  persons  ap- 
pointed as  aforesaid  to  subordinate  situations 
in  the  departments  of  the  Postmaster-General 
and  of  the  Commissioners  of  Her  Majesty's 
Works  and  Public  Buildings,  but  not  further 
or  otherwise,  in  like  manner  as  if  it  were 
herein  re-enacted,  with  the  substitution  of  one 
thousand  eight  hundred  and  eighty- two  for 
one  thousand  eight  hundred  and  seventy-foor. 


Chap.  44. 
Solicitors  Remuneration  Act^  1881. 


ABSTRACT  OF  THE  ENACTMENTS. 

PreliminaTij. 

1.  Slwrt  title;  extent;  interpretation. 

General  Orders. 

• 

2.  Tower  to  make  General  Orders  for  remuneration  in  conveyancing,  ^e, 

3.  Commwiication  to  Incorporated  Law  Society, 

4.  PHnciples  of  remwneralton. 

5.  Security  for  costs^  and  interest  on  disbursements. 

6.  Order  to  he  laid  before  Houses  of  Parliainent ;  disallowance  on  address, 

7.  Effect  of  Order  as  to  ta.vation. 

Agreeme^its, 

8.  Power  for  solicits  and  client  to  agree  on  form  and  amount  of  remuneration. 

9.  Restriction  on  Solicitors  Act,  1870. 


An  Act  for  making  better  provi?«ion 
respecting  the  Remuneration  of  Soli- 
citors in  Conveyancing  and  other  non- 
contentious  Business. 

(22d  August  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  bv  and  with  the  advice  and  consent 
of  tue  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Pai'liament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 


Preliminary. 

1. — (1.)  This  Act  may  be  cited  as  the  SoU- 
citors  Remuneration  Act,  1881. 
(2.)  This  Act  does  not  extend  to  Scotland. 
(3.)  In  this  Act— 
**  Solicitor"  means   a  solicitor  or   proctor 

qualified  according  to  the  statutes  in  that 

behalf : 
"Client*'    includes  any  person  who,  as  a 

principal,  or  on  behalf  of  another,  or  as 

trustee  or  execator«  or  in  any  other  capa- 
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city,  has  power,  express  or  implied,  to 
retain  or  employ,  and  retains  or  employs, 
or  is  about  to  retain  or  employ,  a  solicitor, 
and  any  person  for  the  time  being  liable  to 
pay  to  a  solicitor,  for  his  services,  any 
costs,  remuneration,  charges,  expenses,  or 
disbursements : 

"Person"  includes  a  body  of  persons  cor- 
porate or  unincorporate :  **  Incorporated 
Law  Society"  means,  in  England,  the 
society  referred  to  under  that  title  in  the 
Act  passed  in  the  session  of  the  twenty- 
third  and  twenty-fourth  years  of  Her 
Majesty's  reign,  intituled  **An  Act  to 
*'  amend  the  Laws  relating  to  Attorneys, 
*•  Solicitors,  Proctors,  and  Certificated 
'*  Conveyancers  " ;  and,  in  Ireland,  the 
society  referred  to  under  that  title  in  the 
Attorneys  and  Solicitors  Act,  Ireland,  1866 : 

**  Provincial  law  societies  or  associations  " 
means  all  bodies  of  solicitors  in  England 
incorporated  by  Boyal  Charter,  or  under 
the  tfoint  Stock  Companies  Act,  other 
than  the  Incorporated  Law  Society  al)Ove 
mentioned. 

Qenend  Orders, 

2.  In  England,  the  Lord  Chancellor,  the 
Lord  Chief  Justice  of  England,  the  Master  of 
the  Rolls,  and  the  president  for  the  time  being 
of  the  Incorporated  Law  Society,  and  the 
president  of  one  of  the  provincial  law  societies 
or  associations,  to  be  selected  and  nominated 
from  time  to  time  by  the  Lord  Chancellor  to 
serve  during  the  tenure  of  office  of  such  presi- 
dent, or  any  three  of  them,  the  Lord  Chancellor 
being  one,  and,  in  Ireland,  the  Lord  Chan- 
cellor, the  Lord  Chief  Justice  of  Ireland,  the 
Master  of  the  Bolls,  and  the  president  for  the 
time  being  of  the  Incorporated  Law  Society, 
or  any  three  of  them,  the  Lord  Chancellor 
being  one,  may  from  time  to  time  make  any 
such  Greneral  Order  as  to  them  seems  fit  for 
prescribing  and  regulating  the  remuneration 
of  solicitors  in  respect  of  business  connected 
with  sales,  purchases,  leases,  mortgages,  settle- 
ments, and  other  matters  of  conveyancing,  and 
in  respect  of  other  business  not  being  business 
in  any  action,  or  transacted  in  any  Court,  or 
in  the  Chambers  of  any  Judge  or  Master,  and 
not  being  otherwise  contentious  business,  and 
may  revoke  or  alter  any  such  Order. 

3.  One  month  at  least  before  any  such 
General  Order  shall  be  made,  the  Lord  Chan- 
cellor shall  cause  a  copy  of  the  regulations  and 
provisions  proposed  to  be  embodied  therein  to  bo 
communicatea  in  writing  to  the  Council  of  the 
Incorporated  Law  Society,  who  shall  be  at  liberty 
to  submit  sitch  observations  and  suggestions  in 
writing  as  they  may  think  fit  to  offer  thereon ; 


and  the  Lord  Chancellor,  and  the  other  persons 
hereby  authorised  to  make  such  Order*  shall 
take  into  consideration  any  such  observations 
or  suggestions  which  may  be  submitted  to  them 
by  the  said  Council  within  one  month  from  the 
day  on  which  such  communication  to  the  said 
Council  shall  have  been  made  as  aforesaid,  and, 
after  duly  considering  the  same,  may  make 
such  Order,  either  in  the  form  or  to  the  effect 
originally  communicated  to  the  said  Council, 
or  with  such  alterations,  additions,  or  amend- 
ments, as  to  them  may  seem  fit. 

4.  Any  General  Order  under  this  Act  may, 
as  regards  the  mode  of  remuneration,  prescribe 
that  it  shall  be  according  to  a  scale  of  rates  of 
commission  or  per-centage,  varying  or  not  in 
different  classes  of  business,  or  by  a  gross  sum, 
or  by  a  fixed  sum  for  each  document  prepared 
or  perused,  without  re^rd  to  length,  or  in  any 
other  mode,  or  partly  m  one  mode  and  partly 
in  another,  or  others,  and  may,  as  regards  the 
amount  of  the  remuneration,  regulate  the  same 
with  reference  to  all  or  any  of  the  following, 
among  other,  considerations ;  (namely,) 

The  position  of  the  party  for  whom  the 
solicitor  is  concerned  in  any  business,  that 
is,  whether  as  vendor  or  as  purchaser, 
lessor  or  lessee,  mortgagor  or  mortgagee, 
and  the  like : 

The  place,  district,  and  circumstances  at  or 
in  which  the  business  or  part  thereof  is 
transacted : 

The  amount  of  the  capital  money  or  of  the 
rent  to  which  the  business  relates  : 

The  skill,  labour,  and  responsibility  involved 
therein  on  the  part  of  tne  solicitor : 

The  number  ana  importance  of  the  docu- 
ments prepared  or  perused,  without  regard 
to  length : 

The  average  or  ordinary  remuneration  ob- 
tained by  solicitors  in  like  business  at  the 
passing  of  this  Act. 

5.  Any  General  Order  under  this  Act  may 
authorise  and  regulate  the  taking  by  a  solicitor 
from  his  client  of  security  for  future  remunera- 
tion in  accordance  with  any  such  Order,  to  be 
ascertained  by  taxation  or  otherwise,  and  the 
allowance  of  interest. 

6. — (1.)  Any  General  Order  under  this  Act 
shall  not  take  effect  unless  and  until  it  has 
been  laid  before  each  House  of  Parliament, 
and  one  month  thereafter  has  elapsed. 

(2.)  If  within  that  month  an  suldress  is  pre- 
sented to  the  Queen  by  either  House,  seeking 
the  disallowance  of  the  Order,  or  part  thereof 
it  shall  be  lawful  for  Her  Majesty,  by  Order  in 
Council,  to  disallow  the  Order,  or  that  part» 
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and  the  Order  or  part  disallowed  shall  not  take 
effect. 

7.  As  long  as  any  General  Order  under  this 
Act  is  in  operation,  the  taxation  of  bills  of  costs 
of  solicitors  shall  be  regulated  thereby. 

Agreements, 

8. — (1.)  With  respect  to  any  business  to 
which  the  foregoing  provisions  of  this  Act 
relate,  whether  any  General  Order  under  this 
Act  is  in  operation  or  not,  it  shall  be  com- 
petent for  a  solicitor  to  make  an  agreement 
with  his  client,  and  for  a  client  to  make  an 
agreement  with  his  solicitor,  before  or  after 
or  in  the  course  of  the  transaction  of  any  such 
business,  for  the  remuneration  of  the  solicitor, 
to  such  amount  and  in  such  manner  as  the 
solicitor  and  the  client  think  fit,  either  by  a 
gross  sum,  or  by  commission  or  per-centago,  or 
by  salary,  or  otherwise ;  and  it  shall  be  com- 
petent for  the  solicitor  to  accept  from  the 
client,  and  for  the  client  to  give  to  the  solicitor, 
remuneration  accordingly. 

(2.)  The  agreement  shall  be  in  writing, 
signed  by  the  person  to  be  bound  thereby  or 
by  his  asent  in  that  behalf. 

(3.)  Tne  agreement  may,  if  the  solicitor  and 
the  client  think  fit,  be  made  on  the  terms  that 


the  amount  of  the  remuneration  therein  stipu- 
lated for  either  shall  include  or  shall  not 
include  all  or  any  disbursementa  made  by  the 
solicitor  in  respect  of  searches,  plans,  travelling, 
stamps,  fees,  or  other  matters. 

(4.)  The  agreement  may  be  sued  and  re- 
covered on  or  impeached  and  set  aside  in  the 
like  manner  and  on  the  like  grounds  as  au 
agreement  not  relating  to  the  remuneration  of 
a  solicitor ;  and  if,  under  any  order  for  taxation 
of  costs,  such  agreement  being  relied  upon  by 
the  solicitor  shall  be  objected  to  by  the  client 
as  unfair  or  unreasonable,  the  taxing  mast'cr 
or  officer  of  the  Court  may  inquii-e  into  the 
facts,  and  certify  the  same  to  the  Court ;  aud 
if,  upon  such  certificate,  it  shall  appear  to  the 
Court  or  judge  that  just  cause  has  been  shown 
either  for  cancelling  the  agreement,  or  for 
reducing  the  amount  payable  under  the  same, 
the  Court  or  judge  shall  have  power  to  order 
such  cancellation  or  reduction,  and  to  give  all 
such  directions  necessary  or  proper  for  the 
purpose  of  carrying  such  order  into  effect,  or 
otherwise  consequential  thereon,  as  to  the 
Court  or  judge  may  seem  fit. 

9.  The  Attorneys  and  Solicitors'  Act,  1870, 
shall  not  apply  to  any  business  to  which  this 
Act  relates. 


Chap.  45. 
Pedlars  Act,  1881. 

ABSTBACT  OF  THE  ENACTMENTS. 

1.  Short  tUle. 

2.  Alteration  o/  34  ^  36  Vict.  c.  96.  so  far  as  regards  requiring  indorsement  of  a  pedlar's  cerUficak, 

Schedule. 


An  Act  to  amend  the  Pedlars  Act,  1871, 
as  re£:ards  the  district  within  which  a 
certificate  authorises  a  person  to  act 
as  Pedlar.  (22d  August  1881.) 

Whbbbas  by  the  Pedlars  Act,  1871,  it  is  pro- 
vided that  any  pedlar  who  has  obtained  a 
pedlar's  certificate  desires  to  act  as  a  pedlar 
m  any  other  police  district  than  that  in  which 
the  certificate  is  taken  out  must  obtain  an 
indorsement  of  such  certificate  by  the  chief 
officer  of  police  of  such  other  district  i 

And  whereas  it  is  expedient  to  remove  the 
necessity  for  such  indorsement : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 


and  Commons,  in  this  present  Parliamcut 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Pedlars 
Act,  1881. 

This  Act  and  the  Pedlars  Act,  1871,  may  be 
cited  together  as  the  Pedlars  Acts,  1871  aud 
1881. 

2.  A  pedlar's  certificate  granted  under  the 
Pedlars  Act,  1871,  shall  during  tlie  time  for 
which  it  continues  in  force  authorise  the  per- 
son to  whom  it  is  granted  to  act  as  a  pedlar 
within  any  part  of  the  United  Kingdom. 

The  Pedlars  Certificate  Act,  1871,  is  repealed 
to  the  extent  in  the  third  column  of  the 
schedule  to  this  Act  mentioned. 
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SCHEDT7LE. 


Enactments  bepealed. 


A  description  or  citation  of  a  portion  of  an  Act  in  this  schedule  is  inclusive  of  the  word,  section, 
or  other  part  first  and  last  mentioned  or  otherwise  referred  to  as  forming  the  beginning,  or  as 
forming  the  end,  of  the  portion  described  in  the  description  or  citation. 


Session  and  Chapter. 

TiUe. 

Extent  of  Repeal. 

34  A  35  Vict.  c.  96. 

The  Pedlars  Act,  1871    - 

Section  four,  from  "  or  acts  as  a  pedlar 
in  any  district "  down  to  "  this  Act "; 
section  six,  from  **a  pedlar's  certifi- 
cate "  down  to  "  taken  out "  ;  section 
seven ;   in  section  eight  the  words 
"  and  of  the  indorsement  of  certifi- 
cates "  and  the  words  "  and  made  " ; 
section  twelve  so  far  as  it  relates  to 
an  indorsement,  and  section  fifteen 
so  far  as  it  relates  to  an  indorsement. 

Chap.  46. 
Patriotic  Fund  Acty  1881. 


ABSTEACT  OE  THE  ENACTMENTS. 

1.  8h(yritiile. 

2.  Authority  to  sell  hoys  school, 

3.  Fillvng  up  vacancies  among  Commissioners. 

4.  Provi&ion  as  to  application  of  funds  administered  hy  the  "Patriotic  Fund  Commissioners, 

5.  Approval  of  Treasury  to  pension  under  30  ^  31  Vict.  c.  98.  s.  19. 

Schedule. 


An  Act  to  amend  the  Patriotic  Fund 
Act,  1867,  and  make  further  provision 
respecting  certain  Funds  admiDisterod 
by  the  same  Commissioners  as  the 
Patriotic  Fund.      (22d  August  1881.) 

Whereas  the  fund  called  the  Patriotic  Fund 
has  been  administered  in  accordance  with  com- 
missions from  Her  Ma>jestv  (the  original  com- 
mission having  been  datea  the  seventh  day  of 
October  one  thousand  eight  hundred  and  fifty- 
four,  and  the  supplementary  commission  having 
been  dated  the  twenty-sixth  day  of  March  one 
thousand  eight  hundred  and  sixty-eight),  and 
in  accordance  with  the  Patriotic  Fund  Act, 
1867,  and  has  been  so  administered  by  the 
Commissioners  and  the  executive  committee 
appointed  by  them  in  pursuance  of  the  said 
comniissionB : 

And  whereas  the  Commissioners  appropriated 
the  Patriotio  Fund  for  divers  purposes,  and 
among  others  for  the  erection  and  endowment 


of  a  ^irls  school  known  as  the  Eoyal  Victoria 
Patriotic  Asylum  for  Girls,  and  for  the  partial 
endowment  of  a  boys  school  known  as  the 
Eoyal  Victoria  Patriotic  Asylum  for  Boys,  and 
purchased  land  and  erected  thereon  tne  said 
girls  school  and  boys  school,  and  such  appro- 
priations were  confirmed  by  the  Patriotic  !EWd 
Act,  1867: 

And  whereas,  in  pursuance  of  the  said  Act, 
Her  Majesty  by  the  said  supplementary  com- 
mission directed  the  Commissioners  to  apply 
the  Patriotic  Fund  (subject  to  the  appropriations 
above  mentioned),  in  such  manner  as  the  Com- 
missioners might  think  fit,  for  the  purposes 
mentioned  in  section  five  of  the  said  Act,  and 
further  directed  that  the  fund  known  as  the 
Bodriguez  Fund  should  be  applied  for  the  like 
purposes  as  the  Patriotic  Fund : 

And  whereas  the  Commissioners  have  under- 
taken to  apply  to  the  Charity  Commissioners 
for  England  and  Wales  for  a  scheme  under  the 
Endowed  Schools  Act,  1869,  to  deal  with  the 
government  of  the  girls  school  known  as  the 
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Royal  Victoria  Patriotic  Asylam  for  Girls,  and 
with  such  portion  of  the  Patriotic  Fund  as  has 
been  appropriated  for  the  endowment  thereof : 

And  whereas  it  is  expedient  to  authorise  the 
sale  of  the  boys  school  known  as  the  Eoyal 
Victoria  Patriotic  Asylum  for  Boys,  and  to 
make  such  other  provision  with  respect  to  the 
said  Commissioners  and  the  Patriotic  Fund  and 
Bodriguez  Fund  as  is  herein-after  contained : 

And  whereas  the  said  Commissioners  have 
accepted  the  administration  of  the  funds  men- 
tioned in'  the  schedule  to  this  Act,  and  it  is 
expedient  to  make  further  provision  respecting 
those  funds : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
conscHt  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Patriotic 
Fund  Act,  1881. 

2.  The  Commissioners  of  the  Patriotic  Fund 
may  a^ee  to  sell  the  boys  school  known  as  the 
Royal  victoria  Patriotic  Asylum  for  Boys, and 
the  land  appropriated  thereto,  in  such  manner 
as  they  thiuK  expedient,  and  the  official  trustees 
of  the  Patriotic  Fund  within  the  meaning  of 
the  Patriotic  Fund  Act,  1867,  may  convey  the 
same  to  the  purchaser,  and  the  conveyance  by 
the  said  official  trustees  and  their  receipt  for 
the  purchase  money  shall  be  conclusive  evidence 
in  favour  of  the  purchaser  and  all  persons 
claiming  through  bim  that  the  sale  of  the  pro- 
perty comprised  in  the  conveyance  was  autho- 
^sed  by  and  duly  made  in  /nrsoance  of  this 
Act,  and  that  the  purchase  money  was  duly 
paid ;  and  the  purchaser  shall  not  inquire  into 
the  legality  of  the  sale  or  into  the  application 
of  the  purchase  money,  or  be  responsible  for 
the  non-application  or  misapplication  thereof. 

The  said  purchase  money  and  also  the  part 
of  the  endowment  appropriated  for  the  boys 
school  shall  be  carried  to  and  form  part  of  the 
Patriotic  Fund,  and  be  applicable  for  the  pur- 
poses to  which  the  rest  of  that  fund  is  for  the 
time  being  applicable. 

3.  It  shall  be  lawful  for  Her  Majesty  from 
time  to  time  by  warrant  under  Her  Sign 
Manual  to  appoint  any  person  to  fill  any 
vacancy  among  the  Commissioners  of  the 
Patriotic  Fund  which  has  arisen  either  before 
or  after  the  passing  of  this  Act  from  death, 
resignation,  or  otherwise,  and  all  persons  so 
appointed  shall  be  Commissioners  of  the 
Patriotic  Fund,  in  like  manner  as  if  they 
were  named  in  the  above-recited  commissions 


or  in  any  supplemental  commission  issued  after 
the  passing  of  this  Act. 

4.  It  shall  be  lawful  for  Her  Majesty  from 
time  to  time,  by  supplemental  commission 
under  Her  Royal  Si^  Manned,  to  direct  tlie 
Commissioners  of  the  Patriotic  Fund  to  apply 
the  Patriotic  Fund  and  the  income  and  accu- 
mulations thereof  or  any  parts  thereof  (so  far 
as  not  appropi'iated  for  the  Royal  Victoria 
Patriotic  Asylum  for  Girls  and  for  the  purposes 
mentioned  in  the  schedule  to  the  Patriotic  Fond 
Act,  1867,  and  so  far  as  not  re(][uired  to  meet 
liabilities  and  claims  existing  pnor  to  the  date 
of  such  commission)  for  such  purposes  for  the 
benefit  of  the  widows  and  children  of  officers 
and  men  of  Her  Majesty's  military  and  naval 
forces,  and  in  such  manner  as  may  be  directed 
by  the  said  commission,  and  so  far  as  any 
direction  in  the  commission  does  not  extend, 
as  the  Commissioners  from  time  to  time  think 
expedient. 

This  section  shall  apply  to  the  Rodriguez 
Fund  and  to  any  surplus  of  the  funds  men- 
tioned in  the  schedule  to  this  Act  which  remains 
after  providing  for  the  special  trusts  of  those 
funds  in  like  manner  as  if  such  Rodrignez 
Fund  and  surplus  formed  part  of  the  Patriotic 
Fund. 

Section  six  to  twenty  (both  inclusive)  of  tbe 
Patriotic  Fund  Act,  1867,  shall  apply  to  all  the 
funds  mentioned  in  this  section  in  like  manner 
as  if  they  were  herein  re-enacted,  and  as  if  the 
supplemental  commission  mentioned  in  these 
sections  referred  to  any  supplemental  commis- 
sion issued  in  pursuance  of  this  Act,  and  as  if 
the  references  in  those  sections  to  the  said  Act 
or  to  any  section  thereof  referred  to  this  section, 
and  as  if  in  the  said  sections  as  so  re-enacted 
the  Rodriguez  Fund  and  the  funds  mentioned 
in  the  schedule  to  this  Act,  and  any  funds  the 
administration  of  which  may  hereafter  bu 
accepted  by  the  Commissioners  of  the  Patriotic 
Fund,  were  specified  as  well  as  the  Patriotic 
Fund :  Provided  that  no  transfer  need  be  made 
under  section  eleven  as  so  re-enacted  of  any 
funds  already  transferred  to  the  official  trustees 
of  the  Patriotic  Fund,  and  that  the  account  to 
be  kept  by  the  Pavmaster*Oeneral  under  sec- 
tion fourteen  shall  be  such  as  the  Commis- 
sioners of  Her  Majesty's  Treasury  from  time 
to  time  direct. 

5.  The  Commissioners  of  the  Patriotic  Fand, 
before  submitting  to  Her  Majesty,  under  the 
Patriotic  Fund  Act,  1867,  or  this  Act,  any 
award  of  a  pension  or  retiring  allowance  to  any 
person  employed  by  the  Commissioners,  shall 
obtain  the  approval  of  the  Commissioners  of 
Her  Majesty  B  Treasury  to  such  award* 
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Schedule. 


Fund. 


Circumstances  of  Fund. 


Captain  Fnnd 


Royal  Naval  Relief  Fund 


Earydice  Fund 


Zulu  War  Fund 


Atalanta  Fund 


This  fund  is  administered  under  a  trust  deed  of  the  26th  October 
1871,  which,  after  setting  out  the  trusts  of  the  fund,  provides 
that  any  surplus  shall  be  applied  in  relief  of  widows,  children, 
or  parents  of  officers,  petty  officers,  non-commissioned  officers, 
seamen,  and  marines  of  Her  Majesty's  Navy. 

This  fund  is  administered  under  a  commission  from  Her  Majesty, 
dated  the  7th  June  1876,  for  the  immedate  relief  of  any  special 
obiects  of  destitution  arising  among  the  widows,  orphans,  and 
other  relatives  of  deceased  officers,  sailors,  and  marines  who 
have  served  in  the  Navy. 

This  fund  is  administered  under  a  trust  deed  dated  the  19th 
November  1878,  which,  after  setting  out  the  trusts  of  the  fnnd, 
provides  that  any  surplus  shall  be  transferred  to  the  Royal 
Naval  Relief  Fund. 

This  fund  is  administered  under  a  Royal  Warrant  dated  the 
22nd  August  1879,  which  provides  that,  subject  to  the  special 
trusts  therein  mentioned,  the  fund  shall  be  administered  as 
Her  Majesty  may  from  time  to  time  direct. 

This  fund  is  administered  under  a  trust  deed  dated  the  11th 
day  of  July  1881,  which  sets  forth  the  trust  of  the  fund,  and 
provides  tnat  any  surplus  shall  be  paid  to  the  Royal  Naval 
Belief  Fund. 


Chap.  47. 
Presumption  of  Life  Limitation  {Scotland)  Acty  1881 


ABSTRACT  OF  THE  EKACTMENTS. 

1.  PreivrnpHon  of  life  limited  to  seven  yea/rs  as  regards  income. 

2.  Provision  for  disposal  of  capital  of  movable  estate  seven  yexirs  after  daie  of  delivm'ance. 

3.  Provision  for  disposal  of  heritable  estate  thirteen  years  after  date  of  deliverance. 

4.  Provision  for  disposal  of  movable  estate  of ter  fourteen  years  absence  where  no  previous  ddivei'ance 

reUUive  to  income  wnder  sec.  1 . 

5.  Provision  for  disposal  of  lieritable  estate  after  twenty  years  absence  where  no  previous  deliverance 

relative  to  income  under  sec.  1. 

6.  Power  to  dispense  with  consent  of  absent  person  to  sale  of  property  held  pro  vndiviso. 

7.  Claim  of  absent  person  barred  c^ter  thvrteen  years  from  date  of  deliverance. 

8.  Preswnption  of  time  of  death. 

9.  Several  persons  may  he  conjoined  in  one  petition. 

10.  Saving  the  rights  of  third  parties. 

11.  Policies  of  asstiranee  exempted. 

12.  Jurisdiction. 

13.  Short  HOe. 
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An  Act  to  amend  the  Law  as  regards 
the  Presumption  of  Life  in  persons 
long  absent  fi-om  Scotland. 

(22d  August  1881.) 

Whekeas  great  hardships  have  arisen  from 
the  want  of  any  limitation  to  the  presamption 
of  life  as  regards  persona  who  have  been  aosent 
from  Scotland  or  have  disappeared  for  long 
periods  of  vears,  and  it  is  desirable  that  a 
limitation  should  be  provided : 

Be  it  enacted  by  the  Qaeen's  most  Excellent 
MajosW,  bv  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  In  the  case  of  any  person  who  has  been 
absent  from  Scotland,  or  who  has  disappeared, 
for  a  period  of  seven  years  or  upwards,  and 
who  has  not  been  heard  of  for  seven  years, 
and  who  at  the  time  of  his  leaving  or  dis- 
appearance was  possessed  of  or  entitled  to 
heritable  or  movable  estate  in  Scotland,  or 
who  has  become  entitled  to  such  estate  in 
Scotland,  it  shall  be  competent  to  any  person 
entitled  to  succeed  to  an  absent  person  in 
such  estate  to  present  a  petition  to  the  Court 
setting  forth  the  said  facts,  and  after  proof  of 
the  said  facts,  and  of  the  petitioner's  being 
entitled  as  aforesaid,  and  after  such  procedure 
and  inquiry,  by  advertisement  or  otherwise, 
as  the  Court  may  direct,  the  Court  may  grant 
authority  to  the  petitioner  to  uplift  ana  enjoy 
the  yearly  income  of  the  heritable  or  movable 
estate  of  such  absent  person,  as  the  case  may 
])e,  and  to  grant  all  requisite  discharges  for 
the  same,  as  if  the  said  absent  person  were 
dead ;  or  the  Court  may  sequestrate  the  estate, 
and  appoint  a  judicial  factor  thereon  with  the 
usual  powers,  and  with  authority  to  pay  over 
the  free  yearly  income  of  the  estate  to  the 
petitioner,  whose  discharge  shall  be  as  valid 
and  effectual  as  if  granted  by  the  absent 
person. 

2.  It  shall  be  competent  to  the  petitioner- 
upon  whose  petition  a  deliverance  has  been 
granted  in  terms  of  the  preceding  section, 
authorising  him  to  uplift  and  enjoy  the  yearly 
income  of  movable  estate,  or  to  the  heir  or 
representative  of  such  petitioner,  to  present 
another  petition  to  the  Court  after  the  lapse  of 
seven  years  from  the  date  of  said  deliverance, 
setting  forth  that  during  that  further  period 
the  said  absent  person  has  not  been  heard  of, 
and  after  proof  of  the  facts  stated  in  the 
petition,  and  such  procedure  and  inquiry,  by 
advertisement  or  otherwise,  as  the  Court  may 
direct,  the  Court  may  grant  authority  to  the 


petitioner  to  make  up  a  title  to,  and  thereupon 
to  receive  and  discharge,  possess  and  enjoy, 
the  fee  or  capital  of  the  said  movable  estate  of 
the  said  absent  person  in  the  same  manner  as 
if  the  said  absent  person  were  dead. 

3.  It  shall  be  competent  to  the  petitioner  or 
petitioners  upon  whose  petition  a  deliverance 
nas  been  granted  in  terms  of  section  one, 
authorising  him  to  uplift  and  enjoy  the  yearly 
income  of  heritable  estate,  or  to  the  heir  or 
representative  of  such  petitioner,  to  prcBcnt 
another  petition  to  the  Court  after  a  lapse  of 
thirteen  years  from  the  date  of  said  deliverance, 
setting  forth  that  during  that  further  period 
the  said  absent  person  has  not  been  heard  of, 
and  after  proof  of  the  facts  stated  in  the 
petition,  and  such  procedure  and  inquiry,  by 
advertisement  or  otherwise,  as  the  Court  may 
direct,  the  Court  may  grant  authority  to  the 
petitioner  to  make  up  a  title  to  and  enter  into 

Eosscssion  and  enjoyment  of  the  fee  of  the  said 
eritable  estate  of  the  said  absent  person  in 
the  same  manner  as  if  the  said  absent  person 
were  dead. 

4.  In  the  case  of  any  person  who  has 
been  absent  from  Scotland,  or  who  has  dis- 
appeared for  a  period  of  fourteen  years  or 
upwards,  and  who  has  not  been  heard  of  for 
fourteen  years,  and  who  at  the  time  of  his 
leaving  or  disappearance  was  possessed  of  or 
entitled  to  movable  estate  in  Scotland,  or  who 
has  since  become  entitled  to  movable  estate 
there,  it  shall  be  competent  to  any  person 
entitled  to  succeed  to  the  said  absent  person 
in  such  movable  estate  to  present  a  petition  to 
the  Court  setting  forth  the  said  facts;  and 
after  proof  of  the  said  facts,  and  of  the  peti- 
tioner s  being  entitled  as  aforesaid,  and  after 
such  procedure  and  inquiry,  by  advertisement 
or  otherwise,  as  the  Court  may  direct,  the 
Court  may  grant  authority  to  the  petitioner  to 
make  up  a  title  to,  receive  and  discharge, 
possess  and  enjoy,  sell  or  dispose  of  the  said 
movable  estate  in  the  same  manner  as  if  the 
said  absent  person  were  dead. 

5.  In  the  case  of  any  x)er8on  who  has  been 
absent  from  Scotland,  or  who  has  disappeared 
for  a  period  of  twenty  years  or  upwiuros,  and 
who  has  not  been  heard  of  for  twenty  years, 
and  who  at  the  time  of  his  leaving  or  dis- 
appearance was  possessed  of  or  entitled  to 
heritable  estate  in  Scotland,  or  who  has  since 
become  entitled  to  heritable  estate  there,  it 
shall  be  competent  to  any  person  entitled  to 
succeed  to  paid  absent  person  in  such  heritable 
estate  to  present  a  petition  to  the  Court  setting 
forth  the  said  facts ;  and  after  proof  of  the  said 
facts,  and  of  the  petitioner's  being  entitled  as 
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aforesaid,  and  after  snch  procedare  and  inquiry, 
bj  adyertisement  or  otherwise,  as  the  Court 
may  direct,  the  Court  may  grant  authority  to 
the  petitioner  to  make  up  a  title  to,  enter  mto 
{xisscssion  of  and  enjoy,  and  sell  or  dispose  of 
the  said  heritable  estate  in  the  same  manner  as 
if  the  said  absent  person  were  dead. 

6.  Where  the  absent  person  shall  have  been 
one  of  two  or  more  pro  indiviso  proprietors  of 
heritable  estate  in  Scotland,  and  he  shall  nut 
have  been  heard  of  for  seven  years  or  upwards 
after  his  leaving  Scotland  or  disappearance, 
and  where  the  otner  pro  indiviso  proprietor  or 
proprietors  shall  desire  to  sell  the  said  estate, 
it  shall  be  competent  to  such  other  pro  indiviso 
proprietor  or  proprietors  to  present  a  petition 
to  the  Court  settmg  forth  the  said  facts,  and 
after  such  procedure  and  inquiry,  by  advertise- 
ment or  otherwise,  as  the  Court  may  direct, 
the  Court  may  grant  authority  to  the  petitioner 
or  petitioners  to  sell  the  said  estate  by  public 
roup  or  private  bargain,  as  the  Court  may  think 
fit,  and  the  title  granted  by  the  said  pro  indiviso 
proprietor  or  proprietors  under  such  authority 
shall  be  as  good  and  valid  to  the  purchaser  as 
if  the  absent  person  had  been  a  party  to  the 
Rale  and  conveyance,  and  in  the  case  of  such  a 
Bale  the  share  of  the  price  belonging  to  the 
absent  person  shall  be  paid  into  bank  for  be- 
hoof of  such  absent  person,  and  shall  be  deemed 
to  be  heritable  estate  of  the  said  absent  person, 
and,  as  such,  shall  be  subject  to  the  provisions 
of  sections  one,  three,  and  five  hereof. 

7.  In  the  event  of  the  absent  person  having 
right  to  heritable  or  movable  estate  in  Scot- 
land as  aforesaid,  or  of  any  person  entitled  to 
pucceed  to  or  take  by  title  derived  from  him 
preferably  to  the  person  who  has  obtained 
p^)ssesBion  of  the  heritable  or  movable  estate 
nnder  any  of  the  preoeding  sections  of  this  Act, 
appearing  and  establishing  his  right  thereto, 
he  shall  be  entitled  to  demand  and  receive  the 
fee  or  capital  of  the  said  estate,  heritable  or 
movable,  where  extant  in  the  hands  of  the 
person  or  persons  who  has  or  have  obtained 
IK)Ssession  thereof  as  aforesaid,  or  of  anyone 
taking  from  him  by  gratuitous  title  (subject  to  a 
claim  for  the  value  of  any  meliorations  made 
thereupon  by  such  person),  or  to  demand  and 
receive  the  price  obtained  for  the  said  pro- 
perty, where  the  same  has  been  sold,  unless  a 
period  of  thirteen  years  has  elapsed  since  pos* 
session  of  the  fee  of  such  estate  was  obtamed 
under  the  other  provisions  of  this  Act,  and 
after  the  expiry  of  such  period  of  thirteen 
years  all  claim  by  the  absent  person,  or  those 
entitled  to  succeed  or  deriving  right  from  him 


as  aforesaid,  shall  be  barred.  In  no  case  shall 
any  person  who  has  uplifted  the  income  of  pro- 
perty under  any  of  the  provisions  of  this  Act, 
or  tne  income  of  the  price  obtained  therefor, 
prior  to  the  absent  person  or  those  in  his  right 
as  aforesaid  appearmg  and  intimating  their 
claim,  be  liable  to  account  for  or  pay  to  the 
absent  person  or  those  in  his  right  the  income 
received  as  aforesaid  prior  to  the  intimation  of 
such  claim. 

8.  For  the  purposes  of  this  Act,  in  all  cases 
where  a  person  has  left  Scotland,  or  has  dis- 
appeared, and  where  no  presumption  arises 
from  the  facts  that  he  died  at  any  aefinito  date, 
he  shall  be  presumed  to  have  died  on  the  day 
which  will  complete  a  period  of  seven  years 
from  the  time  of  his  last  being  heard  of,  at  or 
after  such  leaving  or  disappearance. 

9.  Any  number  of  persons  entitled  to  succeed 
as  aforesaid  may  be  conjoined  in  one  petition 
relating  to  the  estate  of  the  same  absent  per- 
son ;  and  any  person  having  a  limited  right  of 
succession  may  appear  as  petitioner  to  the 
effect  of  having  such  right  made  effectual,  sub- 
ject to  the  provisions  of  this  Act. 

10.  It  is  hereby  expressly  provided  and 
declared  that  nothing  in  this  Act  contained 
shall  be  held  to  prejudice  or  affect  the  right  of 
third  parties,  having  right  to  the  estate  or  any 
part  of  it,  preferable  to  the  right  of  the  absent 

Serson,  or  to  the  right  of  his  representatives 
erived  from  him. 

11.  This  Act  shall  not  apply  to  any  claim 
under  a  policy  of  assurance  upon  the  life  of 
any  person  who  has  been  absent  from  Scotland, 
or  who  has  disappeared,  but  the  person  or 
persons  claiming  under  such  policy  shall  bo 
required  to  prove  the  death  of  tne  person 
whose  life  is  assured,  in  the  same  manner  as 
if  this  Act  had  not  been  passed. 

12.  For  the  purposes  of  this  Act  "  the 
Court"  shall  mean  and  include — 

(1.)  In  all  oases  one  of  the  Divisions  of  the 
Court  of  Session : 

(2.)  In  all  cases  where  the  estate  of  the 
absent  person  in  Scotland  does  not  exceed 
in  amount  or  value  the  sum  of  one  hun- 
dred and  fifty  pounds  sterling,  the  sheriff 
court  of  the  county  in  which  said  estate  or 
the  greater  part  thereof  is  situate :  Pro- 
videa  always,  that  the  value  of  heritable 
estate  shall  be  ascertained  in  terms  of 
the  provisions  of  the  40  A  41  Vict.  c.  50. 

13.  This  Act  may  be  cited  as  the  Presumption 
of  Life  Limitation  (Scotland)  Act,  1881. 
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Chap.  48. 
Metropolitan  Board  of  Works  {Money)  Act,  1881. 

ABSTRACT  OF  THE  ENACTMENTS. 

1.  Short  title, 

2.  Const/ruction  of  Act, 

3.  Interpretation, 

4.  Amendment  of  section  7  of  43  ^  44  Vict.  c.  25. 

6.  A'tnendment  of  section  6  of  43^44  Vict.  c.  25.  as  to  expendiiwre  under  EmbanJcment  Acts  and  in 
relation  to  Sim  Street, 

6.  Amendment  of  section  10  o/43  <!J-  44  Viet.  c.  25.  as  to  expe7hditure  for  purposes  of  mnin  drainage 

and  Tnain  sewers. 

7.  Power  to  Board  to  expend  moneys  for  purposes  of  the  Metropolitan  Board  of  Works  IVanoug 

Powers)  Act,  1881,  and  44  Vict.  c.  xv^ni.  ^  -^  ^  y  v 

8.  Power  to  Board  to  expend  mo7iey  for  purposes  o/44  ^  45  Vict.  c.  cxdi. 

9.  Power  to  Board  to  expend  mcneys  during  year  ending  Slst  Becemher  1882  for  purposes  of  18  4'  19 

Vict.  c.  120.  s.  144.  and  25  ^  26  Viet.  c.  102.  s.  72.  of  Street  Improvetn^ts  Act  (35  |-  36  Vki. 
c.  chsiiu)  of  Parks  and  Open  Spaces  Acts,  of  Embankment  Acts,  iiwprovement  of  Sun  Street, 
of  ths  obelisk  on  Victoria  Embankment,  and  of  the  Toll  Bridges  Act,  40  ^  41  Vict.  c.  xck. 

10.  Power  to  Board  to  expend  moneif  for  purposes  of  Fire  Brigade. 

11 .  Power  to  Board  to  expend  money  for  purposes  of  street  improvements  under  40 1*  41  Vict.  c.  ecsKcrv. 

and  42  ^  43  Vict.  c.  cxcviii. 

12.  Power  to  Board  to  expend  m^oney  for  purposes  of  schemes  under  38  ^  39  Viet.  c.  36. 

13.  Special  power  to  Board  to  expend  money  for  purposes  of  main  drainage  and  m<iin  sewers. 

14.  Expenses  of  inquiry  as  to  markets. 

15.  Power  to  Board  to  lend  to  vestry  or  district  hoard. 

16.  Power  to  Board  to  lend  to  board  of  guardians. 

17.  Extension  of  amount  of  loans  by  Board  to  managers  of  Metropolifan  Asylum  Distriet. 

18.  Power  to  Board  to  lend  to  School  Board  for  London. 

19.  Power  to  Board  to  lend  to  corporations,  burial  boards,  8fc. 

20.  Power  to  Board  to  apply  consolidated  loans  fund  to  make  loans  to  local  authorities,  ^c.  in  metro- 

polis. 

21.  PoAjment  of  expenses  of  Board  in  opposing  44  ^  45  Vict.  c.  clx,  in  Parli^iment. 

22.  Board  may  raise  money  by  bills. 

23.  Form  and  length  of  currency  and  interest  on  Metrcpolitan  bills. 

24.  Paym,ent  and  applications  of  proceeds  of  Metropolitan  hills  and  charge  of  Wis  on  consolidatei 

rate. 

25.  Mode  of  issue  of  Metropolitan  bills. 

26.  Regulations  to  be  made  by  tlie  Board  as  to  issue,  cancellation,  ^c.  of  Metropolitan  hills. 

27.  Power  to  create  consolidated  stock  partially  su^mided  while  Metropolitan  hUls  authorised  to  he 

raised. 

28.  Application  of  certain  provisions  o/  24  ^  25  Viet.  c.  98.  to  Metropolitan  bills. 

29.  Arrangement  with  bank  as  to  issu>e,  Sfc.  of  Metropolitan  hitls. 

30.  32  ^  33  Vict.  c.  102.  s.  38.  not  to  extend  to  money  raised  under  this  Act. 

31.  Repayments  to  be  carried  to  consolidated  loans  fund. 

32.  Limit  to  exercise  by  Board  of  borrowing  powers. 

33.  Minutes  of  proceedings  of  Board  to  be  printed. 

34.  38  i"  39  Vict.  c.  65.  s.  15.  amended  as  to  salary  of  auditor. 

Schedules. 


An  Act  further  to  amend  the  Acts  re- 
lating to  the  raising  of  Money  by  the 
Metropolitan  Board  of  Works ;  and 
for  other  purposes  relating  thereto. 

(22d  August  1881.) 

Wheeeas  by  the  Metropolitan  Board  of 
Works  (Loans)  Act,  1875,  (in  this  Act  referred 
to  as  "  the  Act  of  1876/')  the  raising  of  money 


by  the  Metropolitan  Board  of  Works  (in  tiiia 
Act  referred  to  as  "  the  Board  ")  for  the  pur- 
poses therein  specified  was  regulated,  and  pro- 
vision  was  made  requiring  that  the  borrowing 
powers  granted  to  the  Board  by  Parliament 
for  the  purposes  therein  named  ahould  for  the 
future  be  limited  both  in  time  and  amount : 

And  whei-eas  by  the  Metropolitan  Board  of 
Works  (Money)  Act,  1880,  (in  this  Act  referred 
to  as  "  the  Act  of  1880.")  the  Board  wero  cm- 
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powered  to  raise  certain  Bums  of  money  for  the 
porpofles  in  the  said  Act  mentioned,  and  limits 
of  tune  and  amount  within  which  the  powers 
by  the  said  Act  granted  might  be  exercised 
were  fixed : 

And  whereas  the  powers  for  the  raising  of 
money  by  the  Act  of  1880  conferred  npon  the 
Board  have  been  partially  exercised,  but  it  is 
expedient  that  the  Board  should  have  power  to 
raise  certain  further  sums  of  money,  specified 
in  the  First  Schedule  to  this  Act  annexed,  for 
the  purposes,  upon  the  terms,  and  subiect  to 
the  limitations  herein-after  mentioned,  and 
that  the  Act  of  1880  should  be  amended  : 

And  whereas  it  is  expedient  that  the  Board 
should  be  empowered  to  raise  any  of  the  moneys 
which  they  are  by  this  Act  authorised  to  raise, 
and  which  it  may  be  convenient  to  raise  for  a 
temporary  period,  by  the  issue  of  bills,  with 
the  consent  of  the  Treasury,  for  not  less  than 
three  and  not  more  than  twelve  months,  to  be 
repaid  out  of  moneys  raised  by  the  creation  of 
consolidated  stock  under  this  Act : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Metropolitan 
Board  of  Works  (Money)  Act,  1881,  and  the 
Metropolitan  Board  of  Works  (Money)  Acts, 
1875  to  1880,  and  this  Act  may  be  cited  together 
as  the  Metropolitan  Board  of  Works  (Money) 
Acts,  1875  to  1881. 

2.  This  Act  shall  be  read  and  have  effect  as 
one  with  the  Metropolitan  Board  of  Works 
(Loans)  Acts,  1869  to  1871,  and  the  Metropo- 
litan Board  of  Works  (Money)  Acts,  1875  to 
1880. 

3.  The  expression  "Parks  and  Open  Spaces 
Acts  "  in  this  Act  shall  mean  the  enactments 
specified  in  Part  I.  of  the  Second  Schedule  to 
tois  Act  annexed. 

The  expression  **  Embankment  Acts  "  in  the 
Metropolitan  Board  of  Works  (Loans)  Act, 
1869,  and  in  this  Act  shall  mean  the  series  of 
Acts  specified  in  Part  II.  of  the  Second  Sche- 
dule to  this  Act  annexed,  and  the  Metropolitan 
Board  of  Works  (Loans)  Act,  1869,  shall  be 
constraed  accordingly. 

The  expression  ''Main  Drainage  Acts"  in 
this  Act  shall  have  the  same  meaning  as  is 
assigned  to  the  same  term  in  the  Metropolitan 
Board  of  Works  (Loans)  Act,  1869. 

4.  Section  seven  of  the  Act  of  1880  shall  be 
read  and  construed  as  if  the  aggregate  amount 
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which  the  Board  was  thereby  authorised  to 
expend  for  the  purposes  of  tiie  Fire  Brigade 
Act,  1865,  had  been  limited  to  a  sum  not  ex- 
ceeding forty  thousand  pounds  instead  of 
thirty  thousand  pounds. 

5.  Section  six  of  the  Act  of  1880  shall  be 
read  and  construed  as  if  the  aggregate  amount 
which  the  Board  was,  by  sub-section  {d)  of  the 
said  section,  authorised  to  expend  for  the  pur- 
poses of  completing  the  works  autiiorised  by 
the  Embankment  Acts,  and  for  completing  the 
Sun  Street  Improvement  under  the  Metropo- 
litan Board  of  Works  Various  Powers  Act, 
1876,  had  been  limited  to  a  sum  of  thirteen 
thousand  pounds  instead  of  ten  thousand 
pounds,  ana  as  if  the  aggregate  amount  which 
the  Board  was,  by  sub-section  (e)  of  the  said 
section,  authorised  to  expend  for  the  purposes 
of  defraving  the  costs  of  tablets  of  inscription 
on  the  four  sides  of  the  base  of  the  obelisk  on 
the  Victoria  Embankment,  of  the  alteration  of 
the  adjoining  granite  pedestals  and  placing 
sphinxes  thereon,  and  of  other  permanent 
work  incurred  and  to  be  incurred  in  carrying 
out  the  general  design,  had  been  limited  to 
nine  thousand  pounds  instead  of  seven  thousand 
pounds. 

6.  Section  ten  of  the  Act  of  1880  shall  be 
read  and  construed  as  if  the  aggregate  amount 
which  the  Board  was  thereby  authorised  to 
expend  for  the  purposes  of  main  drainage  and 
main  sewers  therein  mentioned  had  been  limited 
to  a  sum  of  four  hundred  thousand  pounds  in- 
stead of  three  hundred  thousand  pounds. 

7.  The  Board  may  from  time  to  time,  up  to 
the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighty-two,  expend  for  the 
purposes  of  the  Metropolitan  Board  of  Works 
(Various  Powers)  Act,  1881,  if  it  becomes  law, 
such  moneys  as  they  mav  think  fit,  not  exceed- 
ing thirty -four  thousana  two  hundred  pounds, 
and  such  further  sum  as  the  Treasury  shall 
approve. 

The  Board  may  from  time  to  time,  up  to  the 
thirty-first  day  of  December  one  tnousand 
eight  hundred  and  eighty-two,  expend  for  the 
purpose  of  the  Metropolitan  Commons  Supple- 
mental Act,  1881,  and  in  the  purchase  of  a 
piece  of  land  adjoining  Brook  Green,  Ham- 
mersmith, a  sum  not  exceeding  twelve  thousand 
pounds. 

The  Board,  in  order  to  raise  money  for 
purposes  of  this  section,  may  from  time  to 
time  create  consolidated  stock:  Provided  al- 
ways, that  the  money  to  be  raised  and  the 
consolidated  stock  to  be  created  by  the  Board 
under  this  section  shall  be  raised  and  created 
by  them  from  time  to  time  in  such  amounts 
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and  at  snch  times  only  as  the  Board  shall  ac- 
tually require,  and  as  the  Treasury  shall 
approve,  for  the  purpose  of  carrying  out  the 
proyisions  of  the  said  Act  in  a  proper  and 
eflScient  manner. 

8.  The  Board  may  from  time  to  time,  up  to 
the  thirty-first  day  of  Decemher  one  thousand 
eight  hundred  and  eighty -two,  expend  for  the 
purposes  of  the  Metropolitan  Bridges  Act, 
1881,  if  it  becomes  law,  such  money  as  they 
think  fit,  not  exceeding  seven  hundred  and 
sixty  thousand  pounds. 

The  Board,  in  order  to  raise  money  for  the 
purposes  of  this  section,  may  from  time  to  time 
create  consolidated  stock :  Provided  always, 
that  the  money  to  be  raised  and  the  consoli- 
dated stock  to  be  created  by  the  Board  under 
this  section  shall  be  raised  and  created 
by  them  from  time  to  time  in  such  amounts 
and  at  such  times  only  as  the  Board  shall  ac- 
tually require,  and  as  the  Treasury  shall 
approve,  for  the  purpose  of  carrying  out  the 
provisions  of  the  said  Act  in  a  proper  and 
efficient  manner. 

9.  The  Board  may  from  time  to  time,  during 
the  year  ending  the  thirty-first  day  of  Decem- 
ber one  thousand  eight  hundred  and  eighty- 
two,  expend  for  the  purposes  herein-after 
mentioned  such  moneys  as  they  may  think  fit, 
not  exceeding  the  amounts  limited  in  relation 
to  such  purposes  respectively. 

(a.)  For  the  purposes  mentioned  in  section 
one  hundred  and  forty-four  of  the  Metro- 
polis Management  Act,  1855,  and  section 
seventy -two  of  the  Metropolis  Management 
Amendment  Act,  1862,  one  hundred  thou- 
sand pounds : 

(b.)  For  the  purposes  of  the  Metropolitan 
Street  Improvements  Act,  1872,  thirty 
thousand  and  one  hundred  and  thirty-four 
pouDdfl  eighteen  shillings  and  ninepence, 
provided  that  the  moneys  hereby  autho- 
rised to  be  expended  for  tne  said  purposes, 
together  with  any  moneys  expended  for 
the  said  purposes  under  the  authority  of 
the  Metropolitan  Board  of  Works  (Money) 
Acts,  1877  to  1880,  shall  not  exceed  sixty 
thousand  pounds : 

(c.)  For  the  purposes  of  the  Parks  and  Open 
Spaces  Acts  fifteen  thousand  pounds : 

{(I.)  For  the  purposes  of  completing  the 
works  authorised  by  the  Embankment 
Acts,  including  the  purchase  and  erection 
of  lamp  standards  on  such  parts  of  such 
works  as  the  Board  may  thinx  fit,  and  for 
completing  the  Sun  OTreet  improvement 
under  the  Metropolitan  Board  of  Works 
Various  Powers  Act,  1876,  and  for  com- 
pleting the  tablets  of  inscription  on  the 


four  sides  of  the  base  of  the  obelisk  on 
the  Yiotoria  Embankment,  the  adjoining 
granite  pedestals  and  the  Bphinzee  thereon, 
and  other  permanent  work,  in  carrying 
out  the  general  design  in  relation  to  the 
said  obelisk,  twelve  thousand  poimcU; 
provided  that  the  moneys  hereby  aatho- 
rised  to  be  expended  for  the  said  purposes, 
together  with  any  moneys  expend^  for 
the  said  purposes  under  the  Act  of  1880, 
shall  not  exceed  thirty-four  thonsand 
pounds : 
(e.)  For  the  purposes  of  the  Metropohs  Toll 
Bridges  Act,  1877,  including  the  cost  of 
certain  special  works  for  the  maintenance 
and  repair  of  certain  of  the  bridges 
acQuirea  by  the  Board  under  the  said  Act, 
ana  commutation  of  pensions,  fifty  thou- 
sand pounds;  provided  that  the  monejs 
hereby  authorised  to  be  expended  for  the 
said  purposes,  together  witn  the  monejs 
heretofore  authorised  to  be  expended  by 
the  Board  for  the  purposes  of  the  Metro- 
polis Toll  Bridges  Act,  1877,  shall  not 
exceed  the  sum  of  one  million  six  hundred 
thousand  pounds. 
The  Board,  m  order  to  raise  money  for  the 
several  purposes  mentioned  in  this  section, 
may  from  time  to  time  create  consolidated 
stock. 

10.  The  Board  may  from  time  to  time, 
during  the  year  ending  the  thirty-first  daj  of 
December  one  thousand  eight  hundred  and 
eighty-two,  expend  for  the  purposes  of  pro- 
viding station-houses,  fire  engines,  fire  escapes, 
and  permanent  plant  for  the  purposes  of  the 
Fire  Brigade  Act,  1865,  such  money  as  thej 
think  fit,  not  exceeding  thirty  thousand 
pounds. 

The  Board,  in  order  to  raise  money  for  the 
purposes  of  this  section,  may  from  time  to 
time  create  consolidated  stock. 

The  Board  shall  from  time  to  time  carry  to 
the  consolidated  loans  fund  such  sums  as  the 
Treasury  approve  as  being  in  their  opinion 
sufficient  to  redeem,  within  thirty  years  from 
the  date  of  the  creation  of  stock  for  purposes 
of  this  section,  an  amount  of  oonsolidated 
stock  equal  to  that  so  created. 

11.  The  Board  may  from  time  to  time, 
during  the  year  ending  the  thirty-first  day  of 
December  one  thousand  eight  hondred  and 
eighty-two,  expend — 

(a.)  For  the  purposes  of  the  Metropolitao 
Street  Improvements  Act,  1877,  such 
mone^  as  they  think  fit,  not  exeeeding 
one  million  five  hundred  thousand  ponnd.4, 
or  such  further  sum  as  the  Treasnry  may 
approve;     provided    that    the    moneys 
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hereby  anthorifled  to  be  expended  for  the 
said  purposes,  together  with  all  moners 
heretofore  authorised  to  be  expended  by 
the  Board  for  the  said  purposes,  shall  not 
exceed  three  million  seyen  hundred  and 
twelve  thousand  five  hundred  and  seven 

r)undB;  and 
For  the  purposes  of  the  Thames  Biver 
(Prevention  of   Floods)  Act,  1879,  such 
money  as  they  think  fit,  not  exceeding 
ninety  thousand  pounds,  or  such  further 
sum  as  the  Treasury  may  approve. 
The  Board,  in  order  to  raise  money  for  the 
several  purposes  mentioned  in  this  section, 
may  from  time  to  time  create  consolidated 
stock :  Provided  always,  that  the  money  to  be 
raised  and  the  consolidated  stock  to  be  created 
by  the  Board  under  this  section  shall  be  raised 
and  created  by  them  from  time  to  time  in  such 
amounts  and  at  such  times  only  as  the  Board 
shall  actually  require,  and  as  the  Treasury 
shall  approve,  for  the  purpose  of  carrying  into 
effect  tne  provisions  of  tne  said  Acts  respec- 
tively in  a  proper  and  efficient  manner. 

12.  The  Board  may  from  time  to  time, 
during  the  year  ending  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and 
eighty-two,  expend  for  the  purposes  of  schemes 
made  by  the  Board  under  the  authority  of  the 
Artisans  and  Labourers  Dwellings  Improve* 
ment  Act,  1875,  and  confirmed  by  Provisional 
Order  and  Act  of  Parliament,  such  money  as 
they  think  fit,  not  exceeding  three  hundred 
thousand  pounds,  or  such  further  sum  as  the 
Treasniy  may  approve. 

llie  Board,  in  order  to  raise  money  for  the 
purposes  of  this  section,  may  from  time  to 
time  create  consolidated  stock,  but  there  shall 
l>o  repaid  (as  provided  by  the  Artizans  and 
Labourers  Dwellings  Improvement  Act,  1875) 
to  the  consolidated  rate  out  of  the  local  rate, 
as  defined  by  the  Artizans  and  Labourers 
Dwellings  Improvement  Act,  1875,  all  moneys 
rec|uired  for  payment  of  dividends  on  and  the 
redemption  of  the  consolidated  stock  created 
for  the  purposes  of  this  section  :  Provided 
always,  that  the  money  to  be  raised  and  the 
consolidated  stock  to  be  created  by  the  Board 
under  this  section  shall  be  raised  and  created 
by  them  from  time  to  time  in  such  amounts 
and  at  such  times  only  as  the  Board  shall 
actually  require,  and  as  the  Treasury  shall 
approve,  for  the  purpose  of  carrying  such 
schemes  into  effect  in  a  proper  and  efficient 
manner. 

13.  The  Board  may,  up  to  the  thirty-first 
day  of  December  one  thousand  eight  hundred 
and  eighty-two,  expend  for  the  purpose  of 
adding  to,  extending,  enlarging,  improving, 


and  completing  the  works  authorised  by  the 
Main  Drainage  Acts,  and  for  rendering  the 
same  efficient  in  such  manner  as  to  them  may 
seem  proper,  and  for  extending,  enlarging,  and 
improving  the  main  sewers  transferred  to  and 
vested  in  the  Board  under  and  by  virtue  of  the 
Metropolis  Management  Act,  1855,  and  for 
making  such  other  sewers  and  works,  and  such 
alterations  and  diversions  of  such  existing 
main  sewers,  as  may  to  them  seem  proper  for 
the  purpose  of  relieving,  supplementing,  and 
rendering  such  main  sewers  efficient,  and  for 
carrying  into  effect  the  several  provisions  in 
relation  thereto  mentioned  in  the  said  Acts, 
such  moneys  as  they  may  think  fit,  not  ex- 
ceeding four  hundred  thousand  pounds,  in 
addition  to  any  moneys  which  they  are  autho- 
rised to  expend  under  any  Acts  passed  pre- 
viously to  the  passing  of  this  Act,  and  for  such 
purposes  the  Board  may  from  time  to  time 
create  consolidated  stock,  and  all  the  provi- 
sions of  the  Main  Drainage  Acts  and  the 
Metropolis  Management  Act,  1855,  and  the 
Acts  altering  or  amending  the  same  for  the 
time  being  in  force  relating  to  the  execution 
of  works  authorised  by  the  said  Acts  respec- 
tively shall  continue  in  force,  and  shall  extend 
and  apply  respectively  to  the  works  executed 
by  means  of  money  raised  in  pursuance  of  this 
section,  and  all  stock  created  under  the  autho- 
rity of  this  section  shall  be  deemed  to  be 
created  for  the  purposes  of  the  above-men- 
tioned Acts  respectively. 

14.  The  Board  may,  as  part  of  their  general 
expenses,  pay  all  costs,  charges,  and  expenses 
which  may  be  incurred  by  them,  up  to  the 
thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighty-two,  of  and  inci- 
dental to  any  inquiry  to  be  instituted  with 
respect  to  markets  for  the  sale  of  food  supplies 
witnin  the  metropolis,  as  defined  by  the  Metro- 
polis Management  Act,  1855,  and  preliminary 
to,  in,  and  incidental  to  the  preparing,  apply- 
ing for,  and  obtaining  an  Act  of  Parliament 
with  respect  to  such  markets  or  any  of  such 
markets. 

15.  Where  a  vestry  or  district  board  con- 
stituted under  the  Metropolis  Management 
Act,  1855,  desire,  in  pursuance  of  authority 
vested  in  them  by  Act  of  Parliament,  to  borrow 
money  for  the  purpose  of  any  work,  or  for  the 
purpose  of  paying  off  any  loan  or  debt,  or  for 
any  other  purpose,  and  it  appears  to  the  Board 
and  to  the  Treasury  expedient  that  the  repay- 
ment of  the  money  to  be  borrowed  shall  be 
spread  over  a  series  of  years,  then  from  time 
to  time  during  the  year  ending  the  thirty-first 
day  of  December  one  thousand  eight  hundred 
and  eighty-two  the  Board  may  lend  to  the 
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vestry  or  district  board,  and  the  vestry  or  dis- 
trict board  may  borrow  from  the  Board,  such 
money  as  the  Board  think  fit,  and  as  the  vestry 
or  district  board  are  authorised  and  desire  to 
borrow. 

The  aggregate  amount  lent  by  the  Board 
under  this  section  shall  not  exceed  two  hundred 
thousand  pounds. 

The  Board,  in  order  to  raise  money  for  pur- 
poses of  this  section,  may  from  time  to  time 
create  consolidated  stock. 

Money  lent  by  the  Board  under  this  section 
shall,  notwithstanding  anything  in  any  other 
Act,  be  repaid  to  them  with  mtorest  within 
such  time  after  the  borrowing  as  the  Board 
and  the  borrowers  with  the  approval  of  the 
Treasury  agree,  not  exceeding  in  case  of  a  loan 
for  purposes  of  improvements  effected  by  the 
widening  of  streets  or  bridges,  or  for  the 
purpose  of  purchase  of  land  in  fee  simple, 
sixiy  years,  and  for  any  other  purpose  thirty 
years. 

In  case  of  a  loan  required  to  be  for  not  ex- 
ceeding thirty  years,  the  Board  shall  from 
time  to  time  carry  to  the  consolidated  loans 
fund  such  sums  as  the  Treasury  approve,  as 
bein^  in  their  opinion  sufficient  to  redeem 
within  the  period  for  which  the  loan  is  made, 
not  exceeding  thirty  years  from  the  date  of 
the  creation  of  stock  for  purposes  of  this 
section,  an  amount  of  consolidated  stock  equal 
to  that  so  created. 

16.  Where  a  board  of  guardians  of  a  union 
or  parish  wholly  or  for  the  greater  part  in  the 
metropolis  as  defined  in  the  Metropolis  Man- 
agement Act,  1855,  desire,  in  pursuance  of 
authority  vested  in  them,  to  borrow  money  for 
the  purpose  of  any  work  or  for  the  purpose 
of  paying  off  any  loan  or  debt  or  for  any  other 
purpose,  and  it  appears  to  the  Board  and  the 
Treasury  expedient  that  the  repayment  of  the 
money  to  be  borrowed  shall  be  spread  over  a 
series  of  years,  then  from  time  to  time  during 
the  year  ending  the  thirty-first  day  of  De- 
cember one  thousand  eight  hundred  and  eighty- 
two  the  Board  may  lend  to  the  board  of  guar- 
dians, and  the  board  of  guardians  may  borrow 
from  the  Board,  such  money  as  the  Board 
think  fit  and  as  the  board  of  guardians  are 
authorised  and  desire  to  borrow. 

The  aggregate  amount  lent  by  the  Board 
under  this  section  shall  not  exceed  one  hundred 
and  fifW  thousand  pounds. 

The  Board,  in  order  to  raise  money  for  pur- 
poses of  this  section,  may  from  time  to  time 
create  consolidated  stock. 

Money  lent  by  the  Board  under  this  section 
shall,  iiotwithstanding  anything  in  any  other 
Act,  be  repaid  to  them  with  interest  within 
such  time  after  the  borrowing  as  the  Board 


and  the  borrowers,  with  the  approval  of  the 
Treasury,  agree,  not  exceeding  thirty  years. 

The  Board  shall  from  time  to  time  carry  to 
the  consolidated  loans  fund  snch  woxob  as  the 
Treasury  approve,  as  being  in  their  opinion 
sufficient  to  redeem  within  the  period  for 
which  the  loan  is  made,  not  exoeeding  thirty 
years  from  the  date  of  the  creation  of  stock 
for  purposes  of  this  section,  an  amount  of 
consolidated  stock  equal  to  that  so  created. 

17.  The  Board  may  from  time  to  time  during 
the  year  ending  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-two, 
lend  to  the  managers  of  the  Metropolitan 
Asylum  District,  in  addition  to  the  sums  here- 
tofore authorised  to  be  lent  by  the  Board  to 
the  said  managers,  such  -sums  as  the  said 
managers  are  from  time  to  time  authorised  by 
the  Local  Government  Board  to  borrow  in 
pursuance  of  the  Metropolitan  Poor  Act,  1867, 
and  any  Acte  altering  or  amending  the  same 
for  the  time  being  in  force,  not  exceeding  in 
the  whole  fifty  thousand  pounds,  as  though 
the  said  sums  were  included  in  the  amount 
authorised  to  be  lent  for  such  purposes  by 
section  thirtv-seven  of  the  Metropolitan  Board 
of  Works  (Loans)  Act,  1869,  and  the  Acta 
amending  the  same. 

The  Board,  in  order  to  raise  money  for  the 
purpose  of  this  section,  may  from  time  to 
time  create  consolidated  stock. 

18.  The  Board  may  firom  time  to  time  during 
the  year  ending  the  thirty-first  day  of  December 
one  thousand  eiffht  hundred  and  eighty-two, 
lend  to  the  School  Board  for  London,  in  aoco«^- 
ance  with  the  provisions  of  the  Slementaiy 
Education  Acts,  1870  and  1873,  and  any  Act 
or  Acts  altering  or  amending  the  same  for  the 
time  being  in  force,  such  snms  ae  the  said 
School  Board  are  from  time  to  time  aathorised 
to  borrow  by  the  Education  Department  in 
pursuance  of  the  said  Acts,  not  exoeeding  in 
the  whole  the  sum  of  six  hundred  thousand 
pounds. 

The  Board,  in  order  to  raise  mcmey  for  the 
purpose  of  this  section,  may  from  time  to  time 
create  consolidated  stock. 

The  moneys  so  lent  b^  the  Bo«d  shall  be 
repaid  to  them  by  the  said  School  Board  with 
interest  within  such  period,  not  exceeding 
fifty  years,  as  may  be  agreed  npon  between 
the  Board  and  the  said  School  Board,  with  the 
sanction  of  the  Education  Department,  sQbject 
to  the  approval  of  the  Treasury. 

19.  Where  any  corporation,  body  of  com- 
missioners, burial  board,  or  other  pablio  body 
having  power  to  levy  directly  or  indirectly 
rates  in  respect  of  lands  in  the  metropolis^  as 
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defined  in  the  Metropolis  Kanagement  Act, 
1855,  or  to  make  charges  on  rates  leviable  in 
the  metropolis  as  so  defined,  or  to  take  within 
the  metropolis  as  so  defined  dues  or  impositions 
in  the  natnre  of  rates,  desire  in  pursuance  of 
anthority  Tested  in  them  to  borrow  money  for 
the  pnrpose  of  any  work,  or  for  the  purpose  of 
paying  off  an^  loan  or  debt  or  for  any  other 
purpose,  and  it  appears  to  the  Board  and  to 
the  Treasury  ezpeaient  that  the  repajrment  of 
the  money  to  be  borrowed  shall  be  spread  over 
a  series  of  years,  then  from  time  to  time  during 
the  year  ending  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-two 
the  Board  may  lend  to  the  corporation,  com- 
missioners, burial  board,  or  other  public  body, 
and  they  may  borrow  from  the  Board,  such 
money  as  the  Board  think  fit,  and  as  the  cor- 
poration, commissioners,  burial  board,  or 
other  public  body  are  authorised  and  desire  to 
borrow. 

The  aggregate  amount  lent  by  the  Board 
under  this  section  shall  not  exceed  one  hundred 
thonsand  pounds. 

The  Board,  in  order  to  raise  money  for  {lur- 
poses  of  this  section,  may  from  time  to  time 
create  consolidated  stock. 

Money  lent  by  the  Board  under  this  section 
shall,  notwithstanding  anything  in  any  other 
Act,  be  repaid  to  them  with  mterest  within 
such  time  afber  the  borrowing  as  the  Board 
and  the  borrowers  with  the  approval  of  the 
Treasury  agree,  not  exceeding  in  case  of  a  loan 
for  purposes  of  improvements  effected  by  the 
widening  of  streets  or  bridges,  or  for  the  pur- 
pose of  purchase  of  land  in  fee  simple,  sixty 
years,  and  for  any  other  purpose  thir^  years. 

In  case  of  a  loan  required  to  be  for  not  ex- 
ceeding thirty  years,  the  Board  shall  from 
time  to  time  carry  to  the  consolidated  loans 
fhnd  such  sums  as  the  Treasury  approve,  as 
being  in  their  opinion  sufficient  to  redeem 
within  the  period  for  which  the  loan  is  made, 
not  exceding  thirty  years  from  the  date  of  the 
creation  of  the  stock  for  purposes  of  this 
section,  an  amount  of  consolidated  stock  equal 
to  that  so  created. 

Nothing  in  this  section  shall  apply  to  the 
case  of  a  vestiy  or  district  board  constituted 
under  the  Metropolis  Management  Act,  1855,  a 
board  of  guardians,  the  managers  of  the 
Metropolitan  Asylum  District,  or  the  School 
Board  for  London. 

20.  Where  the  Board  are  authorised  by  this 
Act,  or  the  Metropolitan  Board  of  Works 
(Money)  Act,  1880,  to  make  a  loan  to  a  vestry 
or  district  board  constituted  under  the  Metro- 
polis Management  Act,  1865,  or  to  a  board  of 
guardians  of  a  union  or  parish  wholly  or  for 
the  greater  part  in  the  metropolis  as  defined 


by  the  Metropolis  Management  Act,  1855,  or 
to  the  managers  of  the  Metropolitan  Asylum 
District,  or  to  the  School  Board  for  London,  or 
to  any  corporation,  body  of  commissioners, 
burial  board,  or  oiher  public  body,  and  are 
empowered,  in  order  to  raise  money  for  any 
sucn  loan,  to  create  consolidated  stock,  and  the 
loan  is  repayable  within  thirty  years  from  the 
date  of  the  loan,  the  Board,  instead  of  raising 
money  for  any  such  loan  by  the  creation  of 
consolidated  stock,  may  use  for  any  such  loan 
any  moneys  for  the  time  being  forming  part  of 
the  consolidated  loans  fund,  and  not  required 
for  the  payment  of  the  dividends  on  consoli- 
dated stock. 

21.  The  Board  may,  as  part  of  their  general 
expenses,  pay  all  costs,  charges,  and  expenses 
incurred  by  them  preliminary  to,  in,  and  inci- 
dental to  their  opposition  to  the  East  London 
Waterworks  Company  Act^  1881,  in  Parlia- 
ment. 

22.  Notwithstanding  anything  in  this  Act  or 
in  any  other  Act  relating  to  tne  Board  con- 
tained, the  Board,  with  the  consent  of  the 
Treasury,  may  from  time  to  time,  as  thev 
think  fit,  raise  anv  part  of  the  moneys  whicn 
they  are  by  this  Act  authorised  to  raise,  not 
exceeding  in  the  whole  the  sum  of  five  hundred 
thousand  pounds,  by  the  issue  of  bills  under 
this  Act. 

23.  A  bill  under  this  Act  (in  this  Act  referred 
to  as  a  "  Metropolitan  bill")  shall  be  a  bill  in 
form  prescribed  by  a  regulation  made  in  pur- 
suance of  this  Act  for  the  payment  of  the 
principal  sum  named  therein,  in  the  manner 
and  at  the  date  therein  mentioned,  so  that  the 
date  be  not  less  than  three  nor  more  than 
twelve  months  from  the  date  of  the  bill. 

Literest  shall  be  payable  in  respect  of  a 
Metropolitan  bill  at  such  rate  ana  in  such 
manner  as  the  Board,  with  the  consent  of  the 
Treasury,  may  direct. 

24.  All  moneys  raised  by  the  issue  of  any 
Metropolitan  bills  shall  be  paid  to  the  Board, 
and  shall  be  expended  by  them  for  the  pur- 
poses for  which  the  same  are  by  this  Act 
authorised   to   be   raised    respectively.     The 

Principal  money  and  interest  expressed  in  any 
letropolitan  bill  to  be  payable  shall  be  charged 
on  the  consolidated  rate,  and  shall  be  payable 
out  of  the  said  rate,  or,  as  regards  principal, 
out  of  moneys  raised  by  the  creation  of  con- 
solidated stock  under  this  Act,  for  the  purpose 
for  which  such  principal  money  has  been  ex- 
pended, and,  as  regards  interest,  out  of  the 
consolidated  loans  fund. 
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25.  With  respect  to  the  issue  of  Metro- 
politan bills  the  following  provisions  shall  have 
effect  : 

(1.)  Metropolitan  bills  shall  be  issued  ander 
the  authority  of  a  warrant  sealed  by  the 
Board  and  countersigned  on  behalf  of  the 
Treasury : 

(2.)  Each  Metropolitan  bill  shall  be  for  the 
amount  directed  by  the  Board : 

(3.)  Each  Metropolitan  bill  shall  be  sealed 
by  the  Board,  the  sealing  being  attested 
by  the  clerk  in  his  own  name. 

26.  The  Board  may  from  time  to  time,  with 
the  consent  of  the  Ti'easury,  make,  and  when 
made  rescind,  alter,  and  add  to,  regulations 
for  carrying  into  effect  the  provisions  of  this 
Act  with  respect  to  Metropolitan  bills,  and  in 
particular — 

(1.)  For  regulating  (subject  to  the  provisions 
of  this  Act)  the  preparation,  form,  mode 
of  issue,  mode  of  |)ayment,  and  cancellation 
of  Metropolitan  bilLs : 

(2.)  For  regulating  the  issue  of  a  new  Metro- 
politan bill  in  lieu  of  one  defaced^  lost,  or 
destroyed : 

(3.)  For  preventing,  by  the  use  of  counter- 
foils or  of  a  special  description  of  paper  or 
otherwise,  fraud  in  relation  to  the  Metro- 

r>litan  bills : 
For  the  proper  discharge  to  be  given 
upon  the  payment  of  a  Metropolitan  bill. 
Every  regulation  purporting;  to  be  made  in 
pursuance  of  this  section  shall  be  deemed  to  be 
within  the  powers  of  this  Act,  and  shall  have 
effect  as  if  it  were  enacted  in  this  Act. 

27.  For  the  purpose  of  paying  off  the  prin- 
cipal money  of  any  Metropohtan  bills  the 
Board  may  raise  any  sum  wnich  they  are  by 
this  Act  empowered  to  raise  by  the  creation  of 
consolidated  stock  for  the  purposes  for  which 
such  principal  money  has  been  expended, 
not  exceeding  the  amount  of  such  principal 
money;  but,  save  as  aforesaid,  the  powers 
given  to  the  Board  by  this  Act  to  raise 
moneys  for  any  purposes  by  the  creation  of 
consolidated  stock  snail  be  suspended  to  the 
amounts  and  for  the  periods  to  and  for  which 
moneys  are  for  the  time  being  authorised 
by  the  Treasury  to  be  raised  for  such  purposes 
respeotively  by  the  issue  of  Metropolitan  bills. 

28.  Sections  eight,  nine,  ten,  and  eleven  of 
the  Act  of  the  twenty-fourth  and  twenty-fifth 
years  of  the  reign  of  Her  present  Majesty, 
chapter  ninety-eight,  intituled  "An  Act  to 
"  consolidate  and  amend  the  Statute  Law  of 
"  England  and  Ireland  relating  to  indictable 
"  offences  by  forgery  "  (which  sections  relate 
to  the  forgery  of  ana  other  frauds  relating  to 
Exchequer  bills),  shall  apply  to  the  Metro- 


politan bills,  and  ithall  have  effeot  ae  if  ''Ex- 
chequer bill"  in  those  sections  included 
*'  Mietropolitan  bill." 

29.  The  Board  may  enter  into  such  amnge- 
ments  with  anj  bank  approved  by  the  Treasury 
for  carrying  mto  effect  the  provisions  of  this 
Act  with  respect  to  the  issue  of  the  Metropo- 
litan bills,  and  to  the  payment  of  the  principal 
sum  named  therein,  and  to  all  matters  relatmg 
thereto,  and  for  the  proper  remuneration  of 
such  bank  with  reference  thereto,  as  they  msy 
think  proper  and  as  may  be  approved  by  the 
Treasury. 

30.  The  limitation  on  the  borrowing  power 
of  the  Board  contained  in  section  thirty-eight 
of  the  Metropolitan  Board  of  Works  (Loami) 
Act,  1869,  shall  not  extend  to  moneys  raised 
by  the  Board  for  purposes  mentioned  in  this 
Act. 

31.  All  sums  received  by  the  Board  in 
respect  of  interest  on  or  principal  of  any  loan 
made  by  them  xmder  this  Act  shall  be  carried 
to  the  consolidated  loans  fund. 

32.  During  the  year  ending  the  thirty-first 
day  of  December  one  thousand  eight  hundred 
and  eighty-two  the  Board  shall  not  (except  for 
such  temporary  period,  not  exceeding  six 
months,  as  the  Treasury  may  from  time  to 
time  sanction)  raise  otherwise  than  in  con- 
formity with  and  to  the  extent  mentioned  in 
this  Act  any  money  under  airy  powers  of  bor- 
rowing conferred  upon  the  Board  either  by 
this  Act  or  any  other  Act  whatsoever :  Pro- 
vided always,  that  the  limitations  contained  in 
this  section  and  in  section  twenty-seven  of  the 
Act  of  1880  shall  not  extend  to  limit  or  control 
the  raising  of  moneys  under  the  authority  of 
section  thirty-four  of  the  Metropolitan  Board 
of  Works  (Loans)  Act,  1869,  or  or  section  cigbt 
of  the  Metropolitan  Board  of  Works  (Loan^i 
Act,  1875,  for  the  purposes  in  the  said  sections 
respectively  mentioned. 

33.  From  and  after  the  passing  of  this  Act 
the  Board  shall  cause  copies  of  the  minutes  of 
all  proceedings  of  the  Board,  with  the  names 
of  tne  members  who  attend  each  meeting,  to 
be  from  time  to  time  printed,  and  to  be  filed 
and  kept  under  their  direction  at  the  principal 
office  of  the  Board,  and  a  oopy  of  saeh  miniit4»» 
so  printed  and  filed  shall  be  simed  by  the 
members  present,  or  any  two  of  t£em,  and  all 
matters  contained  in  any  such  oopy  so  printed 
and  filed,  purporting  to  be  so  sisned  as  afore- 
said, shall  be  received  as  evidenoe  without 
proof  of  any  meeting  of  the  Board  having 
been  duly  convened  or  held,  or  of  the  presence 
at  any  su<^  meeting  of  the  persons  named  in 
any  such  printed  copy  as  being  present  thereat. 
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or  of  such  persons  being  members  of  the 
Board,  or  of  the  signature  of  any  person  by 
whom  any  snch  copy  purports  to  be  signed,  all 
which  matters  shall  be  presumed  until  the 
contrary  be  proyed;  and  the  copies  of  the 
minntes  so  printed,  filed,  and  signed  as  afore- 
said shall  be  in  substitution  for  the  entries  of 
the  proceedings  of  the  Board,  after  the  passing 
of  tois  Act,  required  to  be  made,  and  for  the 
books  containing  the  same  required  to  be  kept 
under  the  direction  of  the  Board  by  section 
Bixty  of  the  Metropolis  Management  Act,  1855, 
and  all  the  proyisions  of  the  said  Act  referring 


or  relating^  to  such  books  as  aforesaid  shall,  as 
to  the  mmutes  of  proceedings  of  the  Board 
after  the  passing  of  this  Act,  refer  and  relate 
to  the  said  copies  of  the  minutes  so  printed, 
filed,  and  signed  as  aforesaid,  as  though  they 
were  the  books  by  the  said  section  sixty 
required  to  be  kept. 

34.  Section  fifteen  of  the  Metropolitan  Board 
of  Works  (Loans)  Act,  1875,  shaU  bo  read  as 
if  the  words  one  hundred  and  fifty  pounds 
were  substituted  for  the  words  one  hundred 
guineas. 


FIEST  SCHEDULE. 


New  Monet  Powees  cokfeered  in  this  Act. 


4 
5 

6 


{ 


H 


10 

»{ 

12 
13 
14 
15 
16 
17 
18 


Supplemental  up  to  SIst  Dec.  1881. 

Fire  Brieade  (amount  already  sanctioned,  £30,(KX))     • 
Thames  Embankments,  Queen  Victoria  Street,  Northumber 

land  Ayenue,  and  Sun  Street  ... 

The  Obelisk  on  the  Victoria  Embankment 
Main  Drainage    ------ 

Up  to  31st  Dec.  1882. 

Hackney  Commons,  should  the  Various  Powers  Bill  become 
law       .----.-- 

Metropolitan  Commons  Supplemental  Act,  1881,  and  purchase 
of  land  adjoining  Brook  Green  .... 

Metropolitan  Bridges  Bill,  should  it  become  law 

1st  Jan.  to  318t  Dec.  1882. 

Minor  Improyements  and  ContributionB  to  Local  Lnproye 
ments  ------- 

Streets  under  Act  of  1872  .... 

Parks,  commons,  and  open  spaces         ... 

Thames  Embankments,  Queen  Victoria  Street,  Northumber 
land  Ayenue,  and  Sun  Street  ... 

Obelisk  on  Victoria  Embankment         ... 

Bridges  (including  Commutation  of  Pensions) 

Fire  Brigade       .--..- 

Streets  under  Act  of  1877  .... 

Thames  Biyer,  Preyention  of  Floods   -  .  . 

Artizans  Dwellings        ..... 

Main  Drainage  --•-.. 

Loans  to  yestries  and  district  boards    -  .  . 

Loans  to  guardians        -  -  -  -  - 

Loans  to  managers  of  Metropolitan  Asylum  District  - 

Loans  to  School  Board  for  London       -  .  . 

Loans  to  other  public  bodies     -  .  .  - 


£  8.  d. 

10,000  0  0 

3,000  0  0 

2,000  0  0 

100,000  0  0 


34,200    0    0 

12,000    0    0 
760,000    0    0 


} 


100,000  0  0 

30,134  18  9 

15,000  0  0 

12,000  0  0 


60,000 

30,000 
1,600,000 

90,000 
300,000 
400,000 
200,000 
160,000 

60,000 
600.000 
100,000 


0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 


£4,648,334  18  9 
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Amounts  included  above  which  are  re-grants 
of  borrowing  power  previously  granted  : 
Minor  Improvements  and  Contributions 

to  Local  Improvements 
Fire  Brigade       -  -  -  - 

Parks,  commons,  and  open  spaces 
Bridges    (including    Cfommutation    of 

Pensions)  -  -  -  - 

Thames  Biver  (Prevention  of  Floods)  - 
Artizans  Dwellings  ... 
Main  Drainage    -  -  -  - 

Streets  under  Act  of  1872 
Streets  under  Act  of  1877 
Thames  Embankments,  Queen  Victoria 

Street,  Northumberland  Avenue,  and 

Sun  Street       -  -  -  . 

Obelisk  on  Victoria  Embankment 
Loans  to  vestries  and  district  boards    - 
Loans  to  guardians         ... 
Loans    to   managers  of    Metropolitan 

Afrjrlum  District  -  -  . 

Loans  to  School  Board  for  London 
Loans  to  other  public  bodies 

New  borrowing  powers : 
For  Board  £1,266,379  2«.  lOd.  \ 
For  loans        198,250  J 


£       a,  d. 


63,303 

6,005 

15,000 

60,000 

86,934 

300.000 

123,989 

30,134 

1,600,000 


1,588 

7,000 

168,760 

47,900 


600,000 
86,100 


5  0 

11  4 

0  0 

0  0 

2  4 

0  0 

10  3 

18  9 

0  0 


8  3 

0  0 

0  0 

0  0 


0    0 
0    0 


£       8.   d. 


3,084,705  15  11 


£1,463,629    2  10 


SECOND  SCHEDULE. 


Pabks  and  Open  Spaces  Acts. 


Paet  I. 


The  Finsbury  Park  Act,  1857,  20  &  21  Vict. 

c  cl 
Southwark  Park  Act,  1864,  27  Vict.  c.  iv. 
Gardens  in  Towns  Protection  Act,  1863, 

26  Vict.  o.  13. 
Leicester  Square  Act,  1874,  37  Vict.  c.  x. 
Open    Spaces     (Metropolis)    Act,    1877, 

40  &  41  Vict.  c.  35. 
Metropolitan  Commons  Act,  1866,  29  & 

30  Vict.  c.  122. 
Metropolitan  Commons  Act,  Amendment 

Act,  1869,  32  &  33  Vict.  c.  107. 
Metropolitan  Commons  Act,  1878,  41  Sd 

42  Vict.  c.  71. 
Metropolitan  Commons  Supplemental  Act, 

1871    (Blackheath),    34    and    35   Vict. 

c.  Ivii. 


The  Metropolitan  Commons  Supplemental  Act, 

187f  (Shepherd's  Bush),  34  A  35  Vict 

c.  Iziii. 
Metropolitan  Commons  Supplemental  Act, 

1872  (Hackney  Commons),  35  &  36  Vict 

c.  xliii. 
Metropolitan     Commons     SupplemenUl 

Act,    1873    (Tooting    Beck   Gammon). 

36  &  37  Vict.  c.  Ixxxvi. 
Metropolitan  Board   of  Works   Variofiu 

Powers  Act,  1875    (Tooting  Graveney 

Common),  38    &    39   Vict.   c.  clndx^ 

sec.  14. 
Hampstead  Heath  Act,  1871, 34  ft  35  Vict. 

c.  ucxvii. 
Me^opolitan  Commons  Supplemental  Act, 

1877  (Clapham  Common   and   Bostall 

Heath),  40  ft  41  Vict.  c.  cci. 
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The  Plnmstead  Common  Act,  1878,41  &  42  Yict. 
c.  cxlv. 
Wormwood  Scrubs  Act*  1879, 42  &  43  Vict. 

c.  clx. 
Metropolitan     Commons     Supplemental 
Act,  1881,  (Brook    Green,  Eel    Brook 
Common,  Ac.)* C  xriii. 


Pakt  II. 
Einhanhment  Acts, 


The  Thames  Embankment  (North)  Act,  1862, 

25  &  26  Vict.  c.  93.,  26  &  27  Vict.  c.  45. 
Thames  Embankment  (South)  Act,  1863, 

26  &  27  Vict.  c.  76. 

Thames  Embankment  Amendment  Act, 
1864, 27  &  28  Vict.  c.  cxxxv.,  27  &  28  Vict, 
c.  61. 


The  Thames  Embankment  (North  and  South) 

Act,    1868,    31    &    32    Vict.    c.    cxi., 

31  &  32  Vict.  c.  43. 
Thames  Embankment  (Chelsea)  Act,  1868, 

31  &  32  Vict.  c.  cxxxv.,  32  &  33  Vict. 

c.  134. 
Thames  Embankment  (North)  Act,  1870, 

33  &  34  Vict.  0.  xcii. 
Thames  Embankment  (North)  Act,  1872, 

35  &  36  Vict.  c.  Ixvi. 

Thames  Embankment  (Land)  Act,  1873, 

36  &  37  Vict.  c.  40. 

Thames  Embankment  (South)  Act,  1873, 
36  Vict.  c.  vii. 

Charing  Cross  and  Victoria  Embankment 
Approach  Act,  1873,  36  A  37  Vict.  c.  c. 

Metropolitan  Board  of  Works  Various 
Powers  Act,  1876  (Chelsea  Embank- 
ment), 39  &  40  Vict.  c.  Ixxix. 


Chap.  49. 
Land  Law  {Ireland)  Acty  1881. 


ABSTRACT  OF  THE  XKACTK£NTS. 

:part  I. 

Ordinaby  Conditions  07  Tenancies. 

1.  8a3e  of  tencmcies. 

2.  ProhiQnium  of  subdividing  and  subletting. 

3.  DevohUion  of  tenancies. 

4.  Increase  of  rent  to  aitract  statutory  conditions  or  enhance  price  on  sale. 

5.  Incidents  of  tenancy  svhject  to  staiuiory  conditions, 

Amendinent  of  Lam  as  to  Oompensation  for  Disturbance. 

6.  Repeal  o/  33  ^  34  Vict.  c.  46.  s.  3.  (in  pari),  and  s.  13. 

Amendment  of  Lom  as  to  Compensation  for  Improvements. 

7.  Amendment  o/  33  ^  34  Vict.  c.i6.  as  to  compensaiion  for  wiprovemenis. 


Pabt  II. 
Intervention  of  Court. 

8.  Determinaiion  by  cowt  of  rent  of  present  tenancies, 

9.  EquiUes  to  be  administered  by  court  between  landlord  and  tenant. 


Part  III. 

Exclusion  of  Act  by  Agreement. 

Judicial  Leases. 
10.  Lease  approved  by  court  during  its  continuance  to  exckide  provisions  of  the  Act. 
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Fixed  Tenancies, 

11.  Present  ordinary  tenancy  converted  into  fixed  tenancy, 

12,  Conditio7i8  offiased  tenancy. 


Pabt  IV. 

PROVISIONS   SOPPLEMENTAL  TO  PEECEDING  PA&IS. 

Misc€Ua7ieotb8. 

13.  Regulatio'ns  as  to  sales  and  application  to  court  tofia  rent, 

14.  Limited  administration  for  purposes  of  sale, 

15.  Provision  for  detenmnation  of  estate  of  immediate  landlord. 

16.  Provis^ion  as  to  certain  sm/iU  tenancies. 

17.  Provision  as  to  certain  claims  of  pasturage  and  turbary. 

18.  Letting  for  labourers  cottages  'not  to  he  within  the  restrictimis  of  Act, 

19.  Power  of  cowrty  on  application  for  the  determination  of  a  judicial  rent,  to  impose  condition 

as  to  labourers  cottages. 

20.  Rules  as  to  detennitiation  of  tenancy. 

21.  Provisions  as  to  existing  leases. 

Extent  of  Power  to  contract  oui  of  Act, 

22.  Conin'octs  inconsistent  with  Act,  how  far  void. 

Limited  Owner, 

23.  Powers  of  limited  owner. 


Paet  V. 
Acquisition  op  Land  by  Tenants,  Beclakation  op  Land,  and  Emigration. 

Acquisition  of  Land  hy  Tenants. 

24.  Advances  to  tenants  hy  commission  for  purchase  of  holdings, 

25.  Power  to  limited  owner  to  sell  holding  and  leave  one-fowrth  of  price  of  holding  <m  mortgage 

26.  Purchase  of  estates  hy  commission  arid  resale  in  parcels  to  tenants, 

27.  Sale  to  public  of  parcels  not  purchased  hy  tenant. 

28.  Terms  of  repayment  of  advances  made  hy  commission. 

29.  Provision  as  to  pvrchases  and  sales  hy  land  commission, 

30.  Conditions  annexed  to  holdings  whilst  subject  to  advances. 

Reclamation  of  Land,  and  Emigration, 

31.  RecUimation  of  land, 

32.  Emigration, 

Supplemental  provisions, 

33.  Supply  of  money  to  land  convnmsion  for  purposes  of  Act. 

34.  Proceedings  of  commission, 

35.  Transfer  of  purchase  powers  of  Board  qf  Works  to  land  commdssion, 

36.  Rule  as  tofidng  percentages,  purchase  moneys,  Sfc, 


Part  VI. 
Court  and  Land  Commission. 

Description  of  Court  and  Proceedings. 

37.  Court  to  mean  dvil  hiU  court, 

38.  Incorporation  of  certain  provisions  o/  33  ^  84  Vid,  c.  46. 

39.  Ewoep^ion(dprofM(m»foTe&rt9moffiMr$, 
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Arbitration. 

40.  Beference  to  a/rbitration. 

Appointment  and  Proceedings  of  Land  Commiasum. 

41.  ConstiMUion  of  land  commisHon. 

42.  Incorporation  of  commission. 

43.  Appointment  of  assistant  commissioners, 

44.  Quorunn  of  commission. 

45.  Appointment  of  officers. 

46.  Salaries  of  commission. 

47.  Appeal  to  land  commission. 

48.  Powers  of  com/mission. 

49.  Power  for  land  commission  aivA  stib-commissioners  to  employ  officers  and  servants  ofcioU  biU 

eowrt, 

50.  Rules  for  ccmyina  Act  into  effect. 

51.  Service  of  civil  biu  processes  and  limitation  of  costs. 

52.  Appearance  of  parties  before  commission  and  svib-comimssion. 

53.  Existence  of  land  commission  not  to  create  vested  interests. 

54.  DisgualificcUion  for  seat  in  Parliament. 

55.  Annual  report  by  land  commiission. 

56.  Audit  of  account  of  land  commiission. 


paet  vn. 

DsHKiTiONS,  Application  of  Act,  and  Savings. 

57.  JD^nitUms. 

58.  Tenancies  to  wJUeh  the  Act  does  not  apply. 

59.  Arrears  ofrent^  how  dealt  with. 

60.  Saving  in  case  of  inability  to  make  imynediate  application  to  court. 

61.  AppUoation  of  Act, 

62.  Slwrt  HOe  of  Act. 


An  Act  to  further  amend  the  Law  re- 
lating to  the  Occupation  and  Owner- 
ship of  Land  in  Ireland,  and  for  other 
purposes  relating  thereto. 

(22d  August  1881.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  fx>rds  Spuitoal  and  Temporal,  and  Com- 
mons, in  thill  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

Pabt  I. 

Okdinabt  Conditions  op  Tenancies. 

1.  The  tenant  for  the  time  being  of  every 
holding,  not  herein-after  specially  excepted 
from  £e  provisions  of  this  Act,  may  sell  his 
tenancy  for  the  best  price  that  can  be  got  for 
the  same,  subject  to  the  following  regulations 
and  subject  also  to  the  provisions  in  this  Act 
contained  with  respect  to  the  sale  of  a  tenancy 
subject  to  statutory  conditions  : 


(1.)  Except  with  the  consent  of  the  landlord, 
the  sale  shall  be  made  to  ono  person  only : 

(2.)  The  tenant  shall  ^ive  the  prescribed 
notice  to  the  landlord  of  his  intention  to 
sell  his  tenancy : 

(3.)  On  receiving  such  notice  the  landlord 
may  purchase  the  tenancy  for  such  sum  as 
may  be  agreed  upon,  or  in  the  event  of 
disagreement  may  be  ascertained  by  the 
court  to  be  the  true  value  tJiereof : 

(4.)  Where  the  tenant  shall  agree  to  sell  his 
tenancy  to  some  other  person  than  the 
landlord,  he  shall,  upon  informing  the 
landlord  of  the  name  of  the  purcnaser, 
state  in  writing  therewith  the  consideration 
agreed  to  be  given  for  the  tenancy : 

(5.)  If  the  tenant  fails  to  give  the  landlord 
the  notice  or  information  required  by  the 
foregoing  sub-sections,  the  court  may,  if  it 
think  fit  and  that  the  just  interests  of  the 
landlord  so  require,  declare  the  sale  to  be 
void: 

(6.)  Where  the  tenancv  is  sold  to  some  other 
person  than  the  landlord,  the  landlord  may 
within  the  prescribed    period  refuse  on 
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reasonable  grounds  to  accept  the  purchaser 
as  tenant : 

In  case  of  dispute  the  reasonableness  of  the 
landlord's  refbsal  shall  be  decided  by  the 
court :  Provided  that  the  landlord's  objec- 
tion shall  be  conclusive  in  the  case  of  any 
tenancy  in  a  holding  where  the  permanent 
improvements  in  respect  of  which,  if  made 
by  the  tenant  or  his  predecessors  in  title, 
the  tenant  would  have  been  entitled  to 
compensation  under  the  provisions  of  the 
Landlord  and  Tenant  (Ireland)  Act,  1870, 
as  amended  by  this  Act,  have  been  made 
by  the  landlord  or  his  predecessors  in  title, 
and  have  been  substantially  maintained  by 
the  landlord  and  his  predecessors  in  title, 
and  not  by  the  tenant  or  his  predecessors 
in  title : 

(7.)  Where  the  tenancy  is  subiect  to  any 
such  conditions  as  are  in  this  Act  declared 
to  be  statutory  conditions,  and  the  sale  is 
made  in  consequence  of  proceedings  by  the 
landlord  for  the  purpose  of  recovering  pos- 
session of  the  holding  by  reason  of  the 
breach  of  any  of  such  conaitions,  the  court 
shall  grant  to  the  landlord  out  of  the  pur- 
chase moneys  payment  of  any  debt,  inclu- 
ding arrears  of  rent,  due  to  him  by  the 
tenant  and  compensation  by  way  of  dam- 
ages for  any  injury  he  may  have  sustained 
from  the  tenant  by  breach  of  any  of  such 
conditions,  except  the  condition  relating 
to  the  payment  of  rent : 

(8.)  Where  permanent  improvements  on  a 
holding  have  been  made  by  the  landlord 
or  his  predecessors  in  title  solely  or  by 
him  or  them  jointly  with  the  tenant  or  his 
predecessors  m  title,  or  have  been  paid  for 
oy  the  landlord  or  his  predecessors  in  title, 
and  the  landlord,  on  the  application  of  the 
tenant,  consents  that  his  property  in  such 
improvements  shall  be  sold  along  with  the 
tenancy,  and  the  same  is  so  sold  accord- 
ingly, the  purchase  money  shall  be  appor- 
tioned by  the  court  as  between  the  land- 
lord's property  in  such  improvements  and 
the  tenancy,  and  the  part  of  the  purchase 
money  so  round  to  represent  the  landlord's 
property  in  such  improyements  (but  sub- 
ject to  any  set-off  claimed  by  the  tenant) 
shall  be  paid  to  the  landlord;  and  such 
improvements  so  sold  shall  be  deemed  to 
haye  been  made  by  the  purchaser  of  the 
tenancy : 

(9.)  Where  a  tenant  sells  his  tenancy  to  any 
person  other  than  the  landlord,  the  land- 
lord may  at  any  time  within  the  prescribed 
period  give  notice  both  to  the  outgoing 
tenant  and  to  the  purchaser  of  any  sums 
which  he  may  claim  from  the  outgoing 
tenant  for  arrears  of  rent  or  other  breaches 


of  the  contract  or  conditions  of  tenancy. 
And 
(a.)  If  the  outgoing  tenant    does  not 
within   the   prescribed    period   give 
notice  to  the  purchaser  that  he  dis- 
putes such  claims  or  any  of  them,  the 
purchaser  shall  out  of  the  purchase 
moneys  pay  the  full  amount  thereof 
to  the  landlord ;  and 
(6.)  If  the  outgoing  tenant  disputes  such 
claims  or  any  of  them,  the  purchaser 
shall  out  of  the  purchase  moneys  pay 
to  the  landlord  so  much  (if  any)  of 
such  claims  as  the  outgoing  tenant 
admits,   and  pay  the  residue  of  the 
amount  claimed  by  the  landlord  into 
court  in  the  prescribed  manner. 
Until  the  purchaser   has  satisfied  the 
requirements  of  this  sub-section,  it  shall 
not  be  obligatory  on  the  landlord  to  accept 
the  purchaser  as  his  tenant : 
(10.)  Where  any  purchase  money  has  been 
paid  into  court  it  shall  be  lawful  for  the 
landlord  and  also  for  the  outgoing  tenant 
and  for  the  purchaser  respectively  to  make 
applications  to  the  court  in    respect  of 
such  purchase  money ;  and  the  court  shall 
hear  and  determine  such  applications,  and 
make  such  order  or  orders  tnereupon  as  to 
the  court  may  seem  just : 
(11.)  A  tenant  who  has  sold  his  tenancy  on 
any  occasion  of  quitting  his  holding  shall 
not  be  entitled  on  the  same  occasion  to 
receive  compensation  for  either  disturb- 
ance or  improvements ;  and  a  tenant  who 
has  received  compensation  for  either  dis- 
turbance or  improvements  on  any  occasion 
of  quitting  his  holding  shall  not  be  en- 
titled on  the  same  occasion  to  sell  his 
tenancy : 
(12.)  The  tenant  of  a  holding  subject  to  the 
Ulster  tenant-right  custom  or  to  a  usaffs 
corresponding  to  the  Ulster  tenant-right 
custom  may  sell  his  tenancy  either  in 
pursuance  of  that  custom  or  usage,  or  in 
pursuance  of  this  section,  but  he  snail  not 
be  entitled  to  sell  partly  under  the  custom 
or  usage  and  partly  under  the  provisions 
of  this  section : 
(13.)  If  the  tenant  of  a  tenancy  subject  to 
the  Ulster  tenant-right  custom  or  to  a 
usage  corresponding  to  the  Ulster  tenant- 
right  custom  sells  his  tenancy  in  pur- 
suance of  this  section,  the  tenancy,  unless 
purchased  by  the  landlord,  shall  continne 
to  be  subject  to  such  custom  or  usage : 
(14.)  Where  a  sale  of  a  tenancy  is  made 
under  a  judgment  or  other  process  of  law 
against  the  tenant,  or  for  the  payment  of 
the  debts  of  the  deceased  tenant,  the  sale 
shall  be  made  in  the  prescribed  manner, 
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subject  to  the  conditions  of  this  section,  so 
far  as  the  same  are  applicable : 

(15.)  Any  sum  payable  to  the  landlord  ont 
of  the  purchase  moneys  of  the  tenancy 
under  this  section  shall  be  a  first  charge 
upon  the  purchase  moneys : 

(16.)  A  lanolord,  on  receiving  notice  of  an 
intended  sale  of  the  tenancy,  may,  if  he 
is  not  desirous  of  purohasine  the  tenancy 
otherwise  than  as  a  means  of  securing  the 
payment  of  any  sums  due  to  him  for 
arrears  of  rent  or  other  breaches  of  the 
contract  or  conditions  of  tenancy,  give 
notice  within  the  prescribed  time  of  the 
sum  claimed  by  hmi  in  respect  of  such 
arrears  and  breaches,  such  sum  failing 
agreement  between  the  landlord  and  tenant 
to  be  determined  by  the  court,  and  should 
the  tenant  determme  to  proceed  with  the 
Bale,  may  claim  to  purchase  the  tenancy 
for  such  sum  if  no  purchaser  is  found  to 
^ve  the  same  or  a  greater  sum ;  and  the 
landlord,  if  no  purchaser  be  found  within 
the  prescribed  time  to  give  the  same  or  a 
greater  sum,  shall  be  adjudged  the  pur- 
chaser of  the  tenancy  at  that  sum. 

2.  The  tenant  from  year  to  year  of  a  tenancy 
to  which  this  Act  applies  shall  not,  without 
the  consent  of  the  landlord  in  writing,  sub- 
diTide  his  holding  or  sublet  the  same  or  any 
part  thereof. 

Agistment  or  the  letting  of  land  for  the 
porpoee  of  temporary  depasturage,  or  the 
letting  in  conacre  of  land  for  the  purpose  of 
its  bemg  solely  used  and  which  shall  be  solely 
used  for  the  growing  of  potatoes  or  other 
green  crops,  the  land  being  properly  manured, 
shall  not  be  deemed  a  sub-letting  for  the 
purposes  of  this  Act. 

3.  Where  the  tenant  of  a  tenancy  to  which 
this  Act  applies  has  beaneathed  his  tenancy  to 
one  person  only,  and  the  personal  representa- 
tives of  the  tenant  have  assented  to  the  bequest, 
snch  person  shall  have  the  same  claim  to  be 
accepted  as  tenant  by  the  landlord  as  if  the 
tenancy  had  been  sold  to  him  by  the  testator. 

Where  the  tenant  of  any  such  tenancy  has 
bequeathed  his  tenancy  to  more  than  one 
person  or  dies  intestate,  then,  if  his  personal 
representatives  serve  notice  on  the  landlord 
nominating  some  one  of  the  legatees  or  per- 
sons entitled  under  the  Statutes  of  Distribution 
to  his  personal  estate,  to  succeed  to  the  tenancy, 
such  person  shall  have  the  same  claim  to  be 
accepted  by  the  landlord  as  if  the  tenancy  had 
been  sold  to  him  by  the  testator  or  intestate, 
and  in  default  of  such  notice  the  personal 
representatives  shall,  if  the  landlord  requires 


a  sale  to  be  made,  within  twelve  months  after 
the  death  of  the  tenant  sell  the  tenancy,  and 
in  case  of  their  default  the  landlord  may  sell 
the  same  under  the  direction  of  the  coart. 

Where  the  tenant  of  a  tenancy  dies  intestate 
and  without  leaving  any  person  entitled  to  his 
personal  estate,  or  any  part  thereof,  such 
tenancy  shall  pass  to  the  landlord,  subject, 
however,  to  the  debts  and  liabilities  of  the 
deceased  tenant. 

4.  Where  the  landlord  demands  an  increase 
of  rent  from  the  tenant  of  a  present  tenancy 
(except  where  he  is  authorised  by  the  court  to 
increase  the  same  as  hereafter  in  this  Act  men- 
tioned) or  demands  an  increase  of  rent  from 
the  tenant  of  a  future  tenancy  beyond  the 
amount  fixed  at  the  beginning  of  snch  tenancy, 
then, 

(1.)  Where  the  tenant  accepts  such  increase, 
until  the  expiration  of  a  term  of  fifteen 
years  from  the  time  when  such  increase 
was  made  (in  this  Act  referred  to  as  a 
statutory  term)  such  tenancy  shall  (if  it  so 
long  continues  to  subsist)  be  deemed  to  be 
a  tenancy  subject  to  statutory  conditions, 
with  such  incidents  during  the  continuance 
of  the  said  term  as  are  in  this  Act  in  that 
behalf  mentioned : 

(2.)  Where  the  tenant  of  any  future  tenancy 
does  not  accept  such  increase  and  sells  his 
tenancy,  the  same  shall  be  sold  subject  to 
the  increased  rent,  and  in  addition  to  the 
price  paid  for  the  tenancy  he  shall  be 
entitled  to  receive  from  his  landlord  the 
amount  (if  any)  by  which  the  court  may, 
on  the  application  of  the  landlord  or 
tenant,  decide  the  selling  value  of  his 
tenancy  to  have  been  depreciated  below 
the  amount  which  wonld  have  been  such 
selling  value  if  the  rent  had  been  a  fair 
rent,  together  with  such  further  sum  (if 
any)  as  the  court  may  award  in  respect  of 
his  costs  and  expenses  in  efiecting  such 
sale: 

(3.)  Where  the  tenant  does  not  accept  such 
increase  and  is  compelled  to  quit  the 
tenancy  by  or  in  pursuance  of  a  notice  to 
quit,  but  does  not  sell  the  tenancv,  he 
shall  be  entitled  to  claim  compensation  as 
in  the  case  of  disturbance  by  the  land- 
lord: 

(4.)  The  tenant  of  a  present  tenancy  may  in 
place  of  accepting  or  declining  such  in- 
crease apply  to  the  court  in  manner  here- 
after in  this  Act  mentioned  to  have  the 
rent  fixed. 

5.  A  tenant  shall  not,  during  the  continu- 
ance of  a  statutory  term  in  his  tenancy,  be 
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compelled  to  pay  a  higher  rent  than  the  rent 
payable  at  the  commencement  of  such  term, 
and  shall  not  be  compelled  to  quit  the  holding 
of  which  he  is  tenant  except  in  consequence  of 
the  breach  of  some  one  or  more  of  the  condi- 
tions following  (in  this  Act  referred  to  as 
statutory  conditions) ;  that  is  to  say, 
(1.)  The  tenant  shall  pay  his  rent  at  the 

appointed  time : 
(2.)  The  tenant  shall  not,  to  the  prejudice  of 
the  interest  of  the  landlord  in  the  holding, 
commit  persistent  waste  by  the  dilapida- 
tion of  buildings  or,  after  notice  has  been 
given  by  the  landlord  to  the  tenant  not  to 
commit  or  to  desist  from  the  particular 
waste    specified  in  such   notice,  by    the 
deterioration  of  the  soil : 
(3.)  The  tenant  shall  not,  without  the  consent 
of  his  landlord  in  writing,  subdivide  his 
holding  or  sublet  the  same  or  any  part 
thereof,  or  erect  or  suffer  to  be  erected 
thereon,  save  as  in  this  Act  provided,  any 
dwelling-house  otherwise  than  in  substi- 
tution for  those  already  upon  the  holding 
at  the  time  of  the  passing  of  this  Act : 
Agistment  or  the  letting  of  land  for  the 
purpose  of  temporary  depasturage,  or  the  let- 
ting in  conacre  of  land  for  the  purpose  of  its 
Ijeing  solely  used  and  which  shall  be  'solely 
used  for  the  growing  of  potatoes  or  other  green 
crops,  the  land  being  properly  manured,  shall 
not  be  deemed  a  sub-lettmg  for  the  purposes 
of  this  Act. 

(4.)  The  tenant  shall  not  do  any  act  whereby 
his  tenancy  becomes  vested  in  an  assignee 
in  bankruptcy : 
(5.)  The  landlord,  or  any  person  or  persons 
authorised  by  him  in  that  behalf  (he  or 
they  making  reasonable  amends  and  satis- 
faction for  any  damage  to  be  done  or  occa- 
sioned thereby),  shall  have  the  right  to 
enter  upon  the  holding  for  any  of  the 
purposes  following  (that  is  to  say) : 

Mining  or  taking  minerals,  or  digging 

or  searching  for  minerals ; 
Quarrying    or    taking    stone,    marble, 
gravel,  sand,  brick  clay,  fire  clay,  or 
slate; 
Cutting  or  taking  timber  or  turf,  save 
timber  and  other  trees  planted  by  the 
tenant  or  his  predecessors  in  title,  or 
that  may  be  necessary  for  ornament 
or  shelter,  and  save  also  such  turf  as 
may  be  required  for  the  use  of  the 
holding ; 
Opening  or  making  roads,  fences,  drains, 

and  watercourses ; 
Passing  and  re-passing  to  and  from  the 
sea  shore  with  or  without  horses  and 
carriages  for  exercising  any  right  of 


property  or  royal  firanobiae  belonging 
to  the  landlord ; 
Viewing    or    examining    at   reasonable 
times  the  state  of  the  holding  and  all 
buildings  or  improvements  thereon  ; 
Hunting,   shooting,  fishing,   or  taking 
game  or  fish,  and  if  the  landlord  at 
the  commencement  of  the  statutory 
term  so  requires,  then  as  between  the 
landlord  and  tenant  the  riffhtof  shoot- 
ing and  taking  game,  ana  of  fishing 
and  taking  fish  shall  belong    exclu- 
sively to  the  landlord,  subject  to  the 
provisions  of  the  Ground  Grame  Act, 
1880,  and  the  provisions  of  the  Act 
twenty-seventh     and     twenty-eighth 
Victoria,    chapter   sixty-seven,    shall 
extend  where  such  right  of  shooting 
and  taking  game  belongs  exclusively 
to  the  landlord  as  thou^  such  exclu- 
sive right  were  reserved  by  the  land- 
lord to  himself  by  deed.    The  word 
"game"    for   the    purposes   of  this 
subsection  means  hares,  rabbits,  phe^ 
sants,    partridges,    quails,    landrails, 
grouse,  woodcooky  snipe,  wild  duck, 
widgeon,  and  teal ; 
And   the   tenant   shall   not   persistently 
obstruct  the  landlord,  or  any  person  or 
persons  authorised  by  him  in  that  behalf 
as  aforesaid,  in  the  exercise  of  any  right 
conferred  by  this  subsection. 

During  the  continuance  of  a  stafcntory 
term,  all  mines  and  minerals,  coals  and 
coal  pits,  subject  to  such  rights  in  respect 
thereof  as  the  tenant,  under  the  contract 
of  tenancy  subsisting  immediately  before 
the  commencement  of  the  statatorv  term, 
was  lawfully  entitled  to  exercise,  snail  be 
deemed  to  be  exclusively  reserved  to  the 
landlord ; 
(6.)  The  tenant  shall  not  on  his  holding, 
without  the  consent  of  his  landlord,  open 
any  house   for  the    sale  of  intoxicating 
liquors. 
Nothing  contained  in  this  section  shall  pre- 
judice or  affect  any  ejectment  for  nonpayment 
of  rent  instituted  by  a  landlord  whether  before 
or  after  the  commencement  of  a  statutoiy  term, 
in  respect  of  rent  accrued  due  for  a  holding 
before  the  commencement  of  such  term. 

During  the  continuance  of  a  statutory  term 
in  a  tenancy,  save  as  herein-after  provided,  the 
court  may,  on  the  application  of  tho  landlord, 
and  upon  being  satisfied  that  he  is  desiroos  of 
resuming  the  holding  or  part  thereof  for  some 
reasonable  and  sufficient  purpose  having  rela- 
tion to  tho  good  of  the  holding  or  of  the  efltate, 
including  me  use  of  the  ground  as  building 
ground,  or  for  the  benefit  of  the  labourers  in 
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rospeot  of  cottages,  gardens,  or  allotments, 
or  for  the  purpose  of  making  grants  or  leases 
of  sites  for  churches  or  other  places  of  religious 
worship,  schools,  dispensaries,  or  clergymen's 
or  schoolmasters  residences,  authorise  the  re- 
samption  thereof  by  the  landlord  upon  such 
conoitionB  as  the  court  may  think  fit,  and 
require  the  tenant  to  sell  his  tenancy  in  the 
whole  or  such  part  to  the  landlord  upon  such 
terms  as  may  be  approyed  by  the  court,  inclu- 
ding full  compensation  to  the  tenant. 

Prorided  that  the  rent  of  any  holding  subject 
to  statutory  conditions  may  be  increasea  in 
respect  of  capital  laid  out  by  the  landlord 
unaer  agreement  with  the  tenant  to  such  an 
amount  as  may  be  agreed  upon  between  the 
landlord  and  tenant. 

Amendment  of  ham  as  to  GomipenaaMon  for 

JDietwrhcmce, 

6.  There  shall  be  repealed  so  much  of  section 
three  of  the  Landlord  and  Tenant  (Ireland) 
Act,  1870,  as  provides  for  the  scale  of  compen- 
sation, and  so  much  of  the  same  section  as 
declares  that  in  no  case  shall  the  compensation 
exceed  the  sum  of  two  hundred  and  fifty 
pounds,  and  so  much  of  the  same  section  as 
declares  that  a  tenant  in  a  higher  class  of  the 
scale  may  at  his  option  claim  compensation 
under  a  lower  class,  and  so  much  of  the  same 
section  as  prohibits  tenants  of  holding  valued 
at  such  sums  as  are  in  the  said  section  men- 
tioned, and  making  such  claims  for  compensa* 
tion  for  disturbance  as  are  in  the  said  section 
mentioned,  from  being  entitled  to  make  sepa- 
rate  or  additional  claims  for  improvements 
other  than  permanent  buildings  and  reclamation 
of  waste  land,  and  the  said  section  three  shall 
hereafter  be  read  as  if  from  such  section  were 
omitted  the  words  "  for  the  loss  which  the 
*'  court  shall  find  to  be  sustained  by  him 
"  by  reason  of  Quitting  his  holding,"  so  that 
the  said  section  snail  be  read  as  providing  that 
the  tenant  therein  mentioned  shall  be  entitled 
to  such  compensation  as  the  court,  in  view  of 
all  the  circumstances  of  the  case,  shall  think 
just,  subject  to  the  scale  of  compensation 
herein-after  mentioned. 

The  compensation  payable  under  the  said 
section  three  in  the  case  of  a  tenant  disturbed 
in  his  holding  by  the  act  of  a  landlord  after  the 
passing  of  this  Act  shall  be  as  follows  in  the 
case  of  holdings — 

Where  the  rent  is  thirty  pounds  or  under, 
a  sum  not  exceeding  seven  years  rent : 

Where  the  rent  is  above  thirty  pounds  and 
not  exceeding  fifty  pounds,  a  sum  not 
exceeding  five  years  rent : 

Where  the  rent  is  above  fifty  pounds  and 
not  exceeding  one  hundred  pounds,  a 
sum  not  exceeding  four  years  rent : 


Where  the  rent  is  above  one  hundred  pounds 
and  not  exceeding  three  hundred  pounds, 
a  sum  not  exceeding  three  years  rent : 
Where  the  rent  is  above  three  hundred 
pounds  and  not  exceeding  five  hundred 
pounds,  a  sum  not  exceeding  two  years 
rent: 
Where   the   rent  is  above  five  hundred 
pounds,  a  sum  not  exceeding  one  year's 
rent. 
Any  tenant  in  a  higher  class  of  the  scale 
may,  at  his  option,  claim  compensation  under 
a  lower    class,  provided    such    compensation 
shall  not  exceea  the  sum  to  which  he  would 
be  entitled    under   such  lower  class  on  the 
assumption  that  the  rent  of  his  holding  was 
reduced  to  the  sum  (or  where  two  sums  are 
mentioned,  the  higher  sum)  stated  in  such 
lower  class. 

From  and  after  the  passing  of  this  Act  the 
thirteenth  section  of  the  Landlord  and  Tenant 
(Ireland)  Act,  1870,  shall  be  and  the  same  is 
hereby  repealed. 

Atnendment  of  Law  as  to  Compensaiion  for 

Improvements, 

7.  A  tenant  on  quitting  the  holding  of  which 
he  is  tenant  shall  not  be  deprived  of  his  right 
to  receive  compensation  for  improvements 
under  the  Landlord  and  Tenant  (Ireland)  Act, 
1870,  by  reason  only  of  the  determination 
by  surrender  or  otherwise  of  the  tenancy 
subsisting  at  the  time  when  such  improve- 
ments were  made  by  such  tenant  or  his 
predecessors  in  title,  and  the  acceptance  by 
nim  or  them  of  a  new  tenancy. 

Where  in  tracing  a  title  for  the  purpose  of 
obtaining  compensation  for  improvements,  it 
appears  that  an  outgoing  tenant  has  surren- 
dered his  tenancy  in  order  that  some  other 
person  may  be  accepted  by  the  landlord  as 
tenant  in  his  place,  and  such  other  person  is 
so  accepted  as  tenant,  the  outgoing  tenant 
shall  not  be  precluded  from  being  deemed  the 
predecessor  in  title  of  the  incoming  tenant  by 
reason  only  of  such  surrender  of  tenancy  by 
him. 

The  court,  in  adjudicating  on  a  claim  for 
compensation  for  improvements  made  before 
any  such  change  of  tenancy  or  of  tenants,  shall 
take  into  consideration  all  the  circumstances 
under  which  such  change  took  place,  and  shall 
admit,  reduce,  or  disallow  altogether  such 
claim  as  to  the  court  may  seem  just. 

A  flax  scutching  mill  otherwise  suitable  to 
the  holding  on  which  it  is  erected  shall  not  bo 
deemed  to  be  unsuitable  to  the  holding  on 
which  it  is  erected  by  reason  only  that  it  is 
available  for  purposes  beyond  those  of  the 
holding  on  which  it  is  situate. 
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Part  IT. 
Intervention  op  Court. 

8.  (1.)  The  tenant  of  any  present  tenancy  to 
which  thie  Act  applies,  or  snch  tenant  and 
the  landlord  jointly,  or  the  landlord,  after 
having  demanded  from  snch  tenant  an  increase 
of  rent  which  the  tenant  has  declined  to  accept, 
or  after  the  parties  have  otherwise  failed  to 
come  to  an  agreement,  may  from  time  to  time 
during  the  continuance  of  such  tenancy  apply 
to  the  court  to  ^x  the  fair  rent  to  be  paid  by 
such  tenant  to  the  landlord  for  the  holding, 
and  thereupon  the  court,  after  hearing  the 
parties,  and  having  regard  to  the  interest  of 
the  landlord  and  tenant  respectively,  and  con- 
sidering all  the  circumstances  of  the  case, 
holding,  and  district,  may  determine  what  is 
such  fair  rent. 

(2.)  The  rent  fixed  by  the  court  (in  this  Act 
referred  to  as  the  judicial  rent)  shall  be  deemed 
to  be  the  rent  payable  by  the  tenant  as  from 
the  period  commencing  at  the  rent  day  next 
succeeding  the  decision  of  the  court. 

(3.)  Where  the  judicial  rent  of  any  present 
tenancv  has  been  fixed  by  the  court,  then, 
until  the  expiration  of  a  term  of  fifteen  yeara 
from  the  rent  day  next  succeeding  the  d^  on 
which  the  determination  of  the  court  has  been 
given  (in  this  Act  referred  to  as  a  statutory 
term),  such  present  tenancy  shall  (if  it  so  long 
continue  to  subsist)  be  deemed  to  be  a  tenancy 
subject  to  statutory  conditions,  and  having  the 
same  incidents  as  a  tenancy  subject  to  statutory 
conditions  consequent  on  an  increase  of  rent 
by  a  landlord,  with  this  modification,  that, 
during  the  statutory  term  in  a  present  tenancy 
consequent  on  the  first  determination  of  a 
judicial  rent  of  that  tenancy  by  the  court, 
application  by  the  landlord  to  authorise  the 
resumption  of  the  holding  or  part  thereof  by 
him  for  some  purpose  having  relation  to  the 
good  of  the  hoidinfif  or  of  the  estate,  shall  not 
be  entertained  by  the  court,  unless — 

(a.)  Snch  present  tenancy  has  arisen  at  the 
expiration  of  a  judicial  lease,  or  of  a  lease 
existing  at  the  time  of  the  passing  of  this 
Act,  and  originally  made  for  a  term  of  not 
less  than  thir^-one  years ;  or 
(b.)  It  is  proved  to  the  satisfaction  of  the 
court  that  before  the  passing  of  this  Act 
the  reversion  expectant  on  the  determi- 
nation of  a  lease  of  the  holding  was 
purchased  hj  the  landlord  or  his  prede- 
cessors in  title  with  the  view  of  letting 
or  otherwise  disposing  of  the  Jand  for 
building  purposes  on  the  determination  of 
such  lease,  and  that  it  is  bon4  fide  required 
by  him  for  such  purpose. 
(4.)  Where  an  application  is  made  to  the 
court  under  this    section  in  respect  of  any 


tenancy,  the  court  may,  if  it  think  fit,  diBaOow 
such  application  where  the  court  is  satisfied 
that  on  the  holding  in  which  such  tenancy 
subsists  the  permanent  improvements  in 
respect  of  which,  if  made  by  the  tenant  or  his 

Eredecessors  in  title,  the  tenant  would  ha^e 
een  entitled  to  compensation  under  the  pro- 
visions of  the  Landlord  and  Tenant  (Ireland) 
Act,  1870,  as  amended  by  this  Act,  have  been 
made  by  the  landlord  or  his  predecessors  in 
title,  and  have  been  substantially  maintained 
by  the  landlord  and  his  predecessors  in  title, 
and  not  made  or  acquired  by  the  tenant  or  his 
predecessors  in  title. 

(5.)  On  the  occasion  of  any  application  being 
made  to  the  court  under  ^is  section  to  fix  s 
judicial  rent  in  respect  of  any  holding  which 
is  not  subject  to  the  Ulster  tenant-rif^ht  custom, 
or  an  usage  corresponding  to  the  IJlBter  tenant- 
right  custom,  the  landlord  and  tenant  nay 
agree  to  fix,  or  in  the  case  of  dispute  the  conrt 
may  fix,  on  the  application  of  either  hmdlord 
or  tenant,  a  specified  value  for  the  tenancy ; 
and,  where  such  value  has  been  fixed,  then  if 
at  any  time  during  the  continuance  of  the 
statutoiT  term  the  tenant  gives  notice  to  the 
landlord  of  his  intention  to  sell  the  tenancy, 
the  landlord  may  purchase  the  tenancy  on 
pavment  to  the  tenant  of  the  amount  of  the 
value  so  fixed,  together  with  the  value  of  any 
improvements  made  by  the  tenant  since  the 
time  at  which  such  value  was  fixed,  but  subject 
to  deduction  in  respect  of  any  damage  caused 
by  dilapidation  of  buildings  or  deterioration 
of  soil  since  the  time  at  which  the  value  was 
BO  fixed. 

(6.)  Subject  to  rules  made  under  this  Act, 
the  landlord  and  tenant  of  any  present  tenancy 
to  which  this  Act  applies,  may,  at  any  time  if 
such  tenancy  is  not  subject  to  a  statutori'  term, 
or  if  the  tenancy  is  subject  to  a  statutcny  term, 
then  may,  during  the  last  twelve  months  of 
such  term,  by  writing  under  their  hands,  agree 
and  declare  what  is  then  the  fair  rent  of  the 
holding ;  and  such  agreement  and  declaration 
on  being  filed  in  court  in  the  preecribed 
manner,  shall  have  the  same  effect  and  con- 
sequences in  all  respects  as  if  the  rent  so  agreed 
on  were  a  judicial  rent  fixed  by  the  court  under 
the  provisions  of  this  Act. 

(7:)  A  fVirther  statutory  term  shall  not  com- 
mence until  the  expiration  of  a  preceding 
statutory  term,  and  an  alteration  of  judicial 
rent  shall  not  take  place  at  less  intervahs  than 
fifteen  years. 

(8.)  During  the  currency  of  a  statutorytenii  an 
application  to  the  court  to  determine  a  judicial 
rent  shall  not  be  made  except  during  the  last 
twelve  months  of  the  current  statutory  term* 

(9.)  No  rent  shall  be  allowed  or  ma^  payable 
in  any  proceedings  under  this  Act  in  respect 
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of  improvements  made  by  the  tenant  or  his 
predecessors  in  title,  and  for  which,  in  the 
opinion  of  the  court,  the  tenant  or  his  pre- 
decessors in  title  shall  not  have  been  paid  or 
otherwise  compensated  by  the  landlora  or  his 
predecessors  in  title. 

(10.)  The  amount  of  money  or  money's  worth 
that  naay  have  been  paid  or  given  for  the 
tenancy  of  any  holding  by  a  tenant  or  his  pre- 
decessors in  title,  otherwise  than  to  the  land- 
lord or  his  predecessors  in  title,  shall  not  of 
itself,  apart  from  other  considerations,  be 
deemed  to  be  a  ground  for  reducing  or  in- 
creasing the  rent  of  such  holding. 

9.  Where  the  court;  on  the  hearing  of  an 
application  of  either  landlord  or  tenant  res- 
pecting any  matter  under  this  Act,  is  of  opinion 
that  the  conduct  of  either  landlord  or  tenant 
has  been  unreasonable,  or  that  the  one  has 
unreasonably  refused  any  proposal  made  by 
the  other,  the  court  may  do  as  follows : 

It  may  refuse  to  accede  to  the  application, 
or  may  accede  to  the  same,  subject  to  con- 
ditions to  be  performed  by  either  landlord  or 
tenant,  or  may  impose  on  either  party  to  the 
application  the  payment  of  the  costs  or  the 
greater  part  of  tne  costs  of  any  proceedings, 
and  generally  may  make  such  order  in  the 
matter  as  the  court  thinks  most  consistent 
with  justice. 


Part  III. 


Exclusion  of  Act  by  Agreement. 

Judicial  Leases. 

10.  The  landlord  and  tenant  of  any  ordinary 
tenancy  and  the  landlord  and  proposed  tenant 
of  any  holding  to  which  this  Act  applies  which 
is  not  subject  to  a  subsisting  tenancy,  may 
agree,  the  one  to  grant  and  the  other  to  accept 
a  lease  for  a  term  of  thirty-one  years  or 
upwards  (in  this  Act  referred  to  as  a  judicial 
lease),  on  such  conditions  and  containing  such 
provisions  as  the  parties  to  such  lease  may 
mutually  agree  upon,  and  such  lease,  if  sanc- 
tioned by  the  court,  after  considering  the 
interest  of  the  tenant,  and  where  such  lease  is 
made  by  a  limited  owner,  the  interest  of  all 
persons  entitled  to  any  estate  or  interest  in 
the  holding  subsequent  to  the  estate  or  interest 
of  such  limited  owner,  shall  be  deemed  to  be 
snbetitnted  for  the  former  tenancy,  if  any,  in 
the  holding ;  and  the  tenancy  shall  during  the 
continuance  of  such  lease  be  regulated  by  the 
provisions  of  that  lease  alone,  and  shall  not  be 
deemed  to  be  a  tenancy  to  which  this  Act 
applies. 

At  the  expiration  of  a  judicial  lease  made  to 
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the  tenant  of  a  present  tenancy  and  for  a  term 
not  exceeding  sixty  years  the  lessee  shall  be 
deemed  to  be  the  tenant  of  a  present  ordinary 
tenancy  from  year  to  year  at  the  rent  and 
subject  to  the  conditions  of  the  lease,  so  far 
as  such '  conditions  are  applicable  to  such 
tenancy. 

Fixed  Tenancies. 

11.  The  landlord  and  tenant  of  any  tenancy 
may  agree  that  such  tenancy  shall  oecome  a 
fixed  tenancy  within  the  meaning  of  this  Act, 
and  such  fixed  tenancy  upon  being  established 
shall  be  substituted  for  the  tenancy  previously 
existing  in  the  holding,  and  shall  not  oe  deemed 
to  be  a  tenancy  to  which  this  Act  applies. 

12.  A  fixed  tenancy  shall  be  a  tenancy  held 
upon  such  conditions  as  may  be  agreed  upon 
between  the  landlord  and  tenant  establishing 
such  tenancy,  and  in  the  case  of  a  landlord  who 
is  a  limited  owner  the  court  shall  approve  after 
considering  the  interest  of  all  persons  entitled 
to  any  estate  or  interest  in  tne  holding  sub- 
sequent to  the  estate  or  interest  of  such  limited 
owner,  subject  to  the  following  restrictions; 
that  is  to  say, 

(1.)  The  tenant  shall  pay  a  fee-farm  rent 
which  may  or  may  not  be  subject  to  re- 
valuation by  the  court  at  such  intervals  of 
not  less  than  fifteen  years  as  may  be  agreed 
upon  between  the  landlord  and  tenant,  the 
rent  on  any  such  re-valuation  being  such 
as  the  court,  after  hearing  the  parties,  and 
having  regard  to  the  interests  of  the  land- 
lord and  tenant  respectively,  and  con- 
sidering all  the  circumstances  of  the 
case,  holding,  and  district,  shall  determine 
to  be  fair ;  and 

(2.)  The  tenant  shall  not  be  compelled  to  quit 
his  holding  except  on  breach  of  some  one 
or  more  of  the  conditions  in  this  Act  de- 
clared to  be  statutory  conditions. 


Part  IV. 
Provisions  Supplemental  to  preceding  Parts. 

Miscellaneous. 

13.  (1.)  Where  proceedings  are  or  have  been 
taken  bv  the  lanalord  to  compel  a  tenant  to 
quit  his  holding,  the  tenant  may  sell  his  tenancy 
at  any  time  before  but  not  after  the  expiration 
of  six  months  from  the  execution  of  a  writ  or 
decree  for  possession  in  an  ejectment  for  non- 
payment of  rent  and  at  any  time  before  but  not 
after  the  execution  of  such  writ  or  decree  in 
any  ejectment  other  than  for  nonpayment  of 
rent ;  and  any  such  tenancy  so  sold  shall  be  and 
be  deemed  to  be  a  subsisting  tenancy  notwith- 
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standing  Bnch  proceedings,  without  prejudice 
to  the  landlord  8  rights,  in  the  event  of  the  said 
tenancy  not  being  redeemed  within  said  period 
of  six  months ;  and,  if  any  judgment  or  decree 
in  ejectment  has  been  obtained  before  the 
passing  of  this  Act,  such  tenant  may  within  the 
same  periods  respectively  apply  to  the  court  to 
^x  the  judicial  rent  of  the  holding,  but  subject 
to  the  provisions  herein  contained  such  appli- 
cation shall  not  invalidate  or  prejudice  any 
such  judgment  or  decree,  which  shall  remain 
in  full  force  and  effect. 

(2.)  Where  the  sale  of  any  tenancy  is  delayed 
by  reason  of  any  application  being  made  to  the 
court  or  for  any  other  reasonable  cause,  the 
court  may,  on  the  application  of  the  tenant, 
and  on  such  terms  ana  conditions  as  the  court 
may  direct,  enlarge  the  time  during  which  the 
tenant  may  exercise  his  power  of  sale,  or  in 
case  of  ejectment  for  nonpayment  of  rent 
redeem  the  tenancy. 

(3.)  Where  any  proceedings  for  compelling 
the  tenant  of  a  present  tenancy  to  quit  his 
holding  shall  have  been  taken  before  or  after 
an  application  to  fix  a  judicial  rent  and  shall 
be  pending  before  such  application  is  disposed 
of,  the  court  before  which  such  proceedings  are 
pending  shall  have  power,  on  such  terms  and 
conditions  as  the  court  may  direct,  to  postpone 
or  suspend  such  proceedings  until  the  termina- 
tion of  the  proceedings  on  the  application  for 
such  judicial  rent ;  and  the  pendency  of  any 
such  proceedings  for  compelling  the  tenant  to 
quit  nis  holding  shall  not  interfere  with  the 
power  of  the  court  to  fix  such  rent,  or  with  any 
right  of  the  tenant  resulting  from  the  rent 
being  so  fixed;  and  in  such  case  any  order 
made  by  the  court  for  fixing  the  rent  shall 
operate  in  the  same  manner  as  if  such  order 
had  been  made  on  the  day  of  the  date  of 
application. 

Provided,  that  proceedings  shall  not  be  taken 
by  a  landlord  to  compel  a  tenant  to  quit  his 
holding  for  breach  of  any  statutory  condition, 
save  as  follows : 

(a.)  Where  the  condition  broken  is  a  condi- 
tion relating  to  payment  of  rent,  then  by 
ejectment  subject  to  the  provisions  of  the 
statutes  relating  to  ejectment  for  nonpay- 
ment of  rent ;  and 

(b.)  Where  the  condition  broken  is  any  other 
statutory  condition,  then  by  ejectment 
founded  on  notice  to  quit. 

(4.)  Where  a  notice  to  quit  is  served  by  a 
landlord  upon  a  tenant  for  the  purpose  of  com- 
pelling the  tenant  to  qmt  his  holding  during 
the  continuance  of  a  statutory  term  in  his 
tenancy  in  consequence  of  the  breach  by  the 
tenant  of  any  statutory  condition  other  than 
the  condition  relating  to  payment  of  rent,  the 
tenant  may,  at  any  time  before  the  commence- 


ment of  an  ejectment  founded  on  snch  notice 
to  quit,  apply  to  the  land  commission,  and  after 
the  commencement,  or  at  the  hearing  of  any 
such  ejectment,  may  apply  to  the  court  in 
which  the  ejectment  is  brought,  for  an  order 
restraining  the  landlord  from  taking  further 
proceedings  to  enforce  such  notice  to  quit. 

If  the  land  commission  or  court  to  which 
such  application  is  made  are  of  opinion  that 
adeauate  satisfaction  for  the  breach  of  such 
condition  can  be  made  by  the  payment  of 
damages  to  the  landlord,  and  that  the  tenant 
may  justly  be  relieved  from  the  liability  to 
be  compelled  to  quit  his  holding  in  conse- 
quence of  such  breach,  the  commission  or 
court  may  make  an  order  restraining  further 
proceedings  on  the  notice  to  quit,  upon  the 
payment^by  the  tenant  of  such  sum  for  damages 
as  they  shall  then,  or  after  due  inquiry,  award 
to  the  landlord  in  satisfaction  for  the  breach 
of  the  statutory  condition,  together  with  the 
costs  incurred  b^  the  landlord  in  respect  to 
the  notice  to  quit  and  the  proceedings  subse- 
quent thereto. 

If  the  land  commission  or  court  are  of 
opinion  that*  no  appreciable  damage  has 
accrued  to  the  landlord  from  the  breach  of 
such  condition,  and  that  the  tenant  may  justly 
be  relieved  as  aforesaid,  they  may  make  an 
order  restraining  further  proceedings  on  the 
notice  to  quit,  upon  such  terms  as  to  costs  as 
they  may  think  ju^t. 

(5.)  The  service  of  a  notice  to  quit,  to  en- 
force which  no  proceedings  are  taken  by  the 
landlord,  or  the  proceedings  to  enforce  which 
are  restrained  by  the  court,  shall  not  operate 
to  determine  the  tenancy. 

(6.)  A  tenant  compelled  to  quit  his  holding 
during  the  continuance  of  a  statutory  term  in 
his  tenancy,  in  consequence  of  the  breach  by 
the  tenant  of  any  statutory  condition,  shall 
not  be  entitled  to  compensation  for  dis- 
turbance. 

14.  The  court  on  being  satisfied  that  the 
tenant  of  any  holding  within  the  jurisdiction 
of  the  court  has  diea,  and  that  the  tenancy 
of  such  tenant  ought  to  be  sold  under  this 
Act,  and  that  there  is  no  legal  personal  repre- 
sentative of  such  tenant,  or  no  legal  personal 
representative  whose  services  are  available  for 
the  purpose  of  selling  the  tenancy,  may,  on 
such  terms  and  conditions,  if  any,  as  they 
may  think  fit,  appoint  any  proper  person  to  be 
administrator  of  the  deceased  tenant,  limited 
to  the  purposes  of  such  sale,  and  such  limited 
administrator  shaU,  for  the  purpose  of  selling 
the  tenancy,  represent  the  deceased  tenant  in 
the  same  manner  as  if  the  tenant  had  died 
intestate,  and  administration  had  been  duly 
granted  to  such  limited  administrator  of  all 
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the  personal  estate  and  effects  of  the  deceased 
tenant. 

Such  limited  administrator  shall  pay  to  the 
landlord,  out  of  the  purchase  money,  any  sums 
due  to  the  landlord  by  the  deceased  tenant 
in  respect  of  his  tenancy,  and  may  pay  the 
residue  of  the  purchase  money  to  a  general 
administrator  (if  any)  or  into  court. 

15.  If  in  the  case  of  any  holding  the  estate 
of  the  immediate  landlord  for  the  time  being 
is  determined  during  the  continuance  of  any 
tenancy  from  year  to  year,  whether  subject  or 
not  subject  to  statutory  conditions,  the  next 
superior  landlord  for  the  time  being  shall,  for 
the  purposes  of  this  Act,  during  the  con- 
tinuance of  such  tenancy  stand  in  the  relation 
of  immediate  landlord  to  the  tenant  of  the 
tenancy,  and  have  the  rights  and  be  subject  to 
the  obHgations  of  an  immediate  landlord. 

16.  A  tenancy  for  a  year  certain  created 
after  the  passing  of  this  Act  shall,  for  the  pur- 
poses of  this  Act  and  of  the  Landlord  and 
Tenant  (Ireland)  Act,  1870,  be  deemed  to  be  a 
tenancy  from  year  to  year. 

A  tenant  holding  under  a  tenancy  less  than 
a  yearly  tenancy  created  after  the  passing  of 
this  Act  shall  haVe  the  same  rights  under  this 
Act  as  a  yearly  tenant,  except  where  land  is 
let  merely  for  temporary  convenience  or  to 
meet  a  temporary  necessity. 

17.  Whore  the  tenant  of  a  holding  by  virtue 
of  his  tenancy  exercises,  in  common  with  other 
persons,  over  uninclosed  land  a  right  of  pas- 
turing or  turning  out  cattle  or  other  animals, 
or  exercises  a  right  of  cutting  and  taking  turf 
in  common  wit£  other  persons  (which  other 
persons,  together  with  the  tenant,  are  in  this 
section  referred  to  as  commoners),  then  if  such 
holding  becomes  subject  to  a  statutory  term 
the  court  may,  during  the  continuance  of  such 
term,  on  the  application  of  the  landlord,  ©r  of 
any  commoner,  by  order  restrain  the  tenant 
from  exercising  his  right  of  pasture  or  cutting 
or  taking  turf  in  any  manner  other  than  that 
in  which  it  may  be  proved  to  the  court  that  he 
is,  under  the  circumstances  and  according  to 
the  ordinary  usage  which  has  prevailed  with 
the  express  or  implied  consent  of  the  landlord 
amongst  the  commoners,  reasonably  entitled 
to  exercise  the  same. 

18.  Anjr  person  prohibited  under  this  Act 
from  letting  or  sub-letting  a  holding  may, 
after  service  of  the  prescribed  notice  upon  the 
landlord,  with  the  sanction  of  the  court,  and 
with  power  for  the  court  to  prescribe  such 
terras  as  to  rent  and  otherwise  as  the  court 
thinks  just,  let  any  portion  of  land  in  a  situa- 


tion to  be  approved  by  the  landlord,  or  failing 
such  approval  to  bo  determined  by  the  coui-t, 
with  or  without  dwelling-houses  thereon  to  or 
for  the  use  of  labourers  bona  fide  employed 
and  required  for  the  cultivation  of  the  holding, 
and  such  letting  shall  not  be  deemed  to  be  a 
sub-letting  within  the  meaning  of  this  Act,  or 
to  be  a  letting  prohibited  by  this  Act;  and 
notwithstanding  such  sub-letting  the  tenant 
shall  for  the  purposes  of  this  Act  be  deemed  to 
be  still  in  occupation  of  the  holding. 

Provided,  that  the  land  comprised  in  each 
letting  shall  not  exceed  half  an  acre  in  extent, 
and  that  where  the  holding  contains  not  more 
than  twenty-five  acres  of  tillage  land,  the 
number  of  such  lettings  shall  not  exceed  one, 
and.  that  where  the  holding  contains  more  than 
twenty -five  acres  of  tillage  land,  but  not  more 
than  fifty  acres  of  such  land,  the  number  of 
such  lettings  shall  not  exceed  two ;  and  so  in 

Eroportion  to  the  acreage  of  tillage  land  in  the 
olding  after  fifty  acres. 

19.  Where  an  application  is  made  to  the 
court  for  the  determination  of  a  judicial  rent 
in  respect  of  any  holding,  the  court,  if  satis- 
fied that  there  is  a  necessity  for  improving  any 
existing  cottages  or  building  any  new  cottages, 
or  assigning  to  any  such  cottage  an  allotment 
not  exceeding  half  an  acre,  for  the  accommo- 
dation of  the  labourers  employed  on  such 
holding,  may,  if  it  thinks  fit,  in  making  the 
order  determining  such  rent,  add  thereto  the 
terms  as  to  rent  and  otherwise  on  which  such 
accommodation  for  labourers  is  to  be  provided 
by  the  person  making  the  application. 

Where  upon  any  such  application  the  court 
requires  the  tenant  of  the  holding  to  improve 
any  existing  cottage,  or  to  build  any  new 
cottage,  such  tenant  shall  be  deemed  to  be  a 
person  to  whom  a  loan  may  be  made  under  the 
Landed  Property  Improvement  (Ireland)  Acts 
for  the  improvement  or  building  of  dwellings 
for  labourers,  as  if  such  person  were  an  owner 
within  the  meaning  of  the  seventh  section  of 
the  Act  of  the  session  of  the  tenth  and  eleventh 
years  of  the  reign  of  Her  present  Majesty, 
chapter  thirty-two ;  but  any  such  loan  may  be 
made  for  a  less  sum  than  tho  sum  of  one 
hundred  pounds. 

20.  A  tenancy  to  which  this  Act  applies 
shall  be  deemed  to  have  determined  whenever 
the  landlord  has  resumed  possession  of  tho 
holding  either  on  the  occasion  of  a  purchase  l)y 
him  of  the  tenancy,  or  of  default  of  the  tenant 
in  selling,  or  by  operation  of  law,  or  reverter, 
or  otherwise.     Provided  that : 

(1.)  The  surrender  to  the  landlord  of  a 
tenancy  for  the  purpose  of  the  acceptance 
or  admission  of  a  tenant  or  otherwise  by 
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way  of  transfer  to  a  tenant  shall  not  be 
deemed   to    be  a  determination    of   the 
tenancy : 
(2.)  Where  the  landlord  has  resumed  posses- 
sion of  a  tenancy  from  a  present  tenant, 
he  may,  if  he  thinks  fit  so  to  do,  reinstate 
such  tenant  in  his  holding  as  a  present 
tenant ;  and  thereupon  such  tenancy  shall 
again  become  subject  to  all  the  provisions 
of  this  Act  which  are  applicable  to  present 
tenancies ; 
Provided    always,    that   the    landlord    and 
tenant  may  at  the  time  of  such  reinstate- 
ment agree  on  the  rent  to  be  paid  by  such 
tenant,  and  in  such  case  such  agreement 
shall  have  the  same  effect  as  if  the  rent  so 
agreed  on  were  a  judicial  rent  fixed  by  the 
court  under  the  provisions  of  this  Act ; 
(3.)  Where  a  present  tenancy  in  a  holding  is 
purchased  by  the  landlord  from  the  tenant 
m  exercise  of  his  right  of  pre-emption 
under  this  Act,  and  not  on  the  application 
or  bv  the  wish  of  the  tenant,  or  as  a  bidder 
in  the  open  market,  then  if  the  landlord 
within  fifteen  years  from  the  passing  of 
this  Act  re-lets  the  same  holding  to  another 
tenant,  the  same  shall  be  subject  from 
and  after  the  time  when  it  has  been  so 
re-let,  to  all  the  provisions  of  this  Act 
which  are  applicable  to  present  tenancies ; 
(4.)  A  tenant  holding  under  the  Ulster  tenant- 
right  custom,  or  a  usage  corresponding  to 
the  Ulster  tenant-right  custom,  shall  be 
entitled  to  the  benefit  of  such  custom,  not- 
withstanding   any  determination  of   his 
tenancy  by  breach  of  a  statutory  condition, 
or   of  an  act  or    default   of   the    same 
character  as  the  breach  of  a  statutory  con- 
dition. 
Whenever  a  present  tenancy  is  sold  in  con- 
sequence of  a  breach  by  the  tenant,  after  the 
passing  of  this  Act,  of  a  statutory  condition, 
or,  in  the  case  of  a  tenancy  not  subject  to 
statutory  conditions,  of  an  act  or  default  on 
the  part  of  a  tenant,  after  the  passing  of  this 
Act,  which  would,  in  a  tenancy  subject  to  such 
conditions,  have  constituted  a  breach  thereof, 
the  purchaser  or  his  successors  in  title  in  such 
tenancy  shall  not  at  any  time  thereafter  be 
entitled  to  apply  to  the  court  under  this  Act  to 
fix  a  judicial  rent  for  the  holding;  but  this 
provision  shall  not  prejudice  or  afiect  the  right 
of  such  purchaser  or  his  successors  to  hold  at 
such  judicial  rent  during  the  residue  of  such 
statutory  term,  if  any,  as  the  holding  may 
then  be  subject  to,  under  the  provisions  of  this 
Act. 

21.  Any  leases  or  other  contracts  of  tenancy 
existing  at  the  date  of  the  passing  of  this  Act, 
except  yearly  tenancies  and  tenancies  less  than 


yearly  tenancies),  which  said  existing  leases 
and  contracts  of  tenancies  (except  as  aforesaid) 
are  in  this  section  referred  to  as  existing  leases, 
shall  remain  in  force  to  the  same  extent  as  if 
this  Act  had  not  passed,  and  holdings  subject 
to  such  existing  leases  shall  be  regulated  by 
the  lawful  provisions  contained  in  the  said 
leases,  and  not  by  the  provisions  relating  to 
tenancies  in  that  behalf  contained  in  this  Act : 
Provided  that  at  the  expiration  of  such  ex- 
isting leases,  or  of  such  of  them  as  shall 
expire  within  sixty  years  after  the  passing  of 
this  Act,  the  lessees,  if  bona  fide  in  occupation 
of  their  holdings,  shall  be  deemed  to  be  tenants 
of  present  ordinary  tenancies  from  year  to 
year,  at  the  rents  and  subject  to  the  conditions 
of  their  leases  respectively,  so  far  as  such  con- 
ditions are  applicable  to  tenancies  from  year 
to  year ;  but  this  provision  shall  not  apply 
where  a  reversionary  lease  of  the  holding  has 
been  bonsL  fide  made  before  the  passing  of  this 
Act;  and  provided  also  that  where  it  shall 
appear  to  the  satisfaction  of  the  court  that  the 
landlord  desires  to  resume  the  holding  for  the 
bona  fide  purpose  of  occupying  the  same  aa  a 
residence  for  himself,  or  as  a  home  farm  in 
connexion  with  his  residence,  or  for  the  pur- 
pose of  providing  a  residence  for  some  member 
of  his  family,  the  court  may  authorise  him  to 
resume  the  same  accordingly,  in  the  manner 
and  on  the  terms  provided  by  the  fifth  section 
of  this  Act  with  respect  to  the  resumption  of  a 
holding  by  a  landlord :  Provided  always,  that 
if  the  holding  so  resumed  shall  be  at  any  time 
within  fifteen  years  after  such  resumption  re- 
let  to  a  tenant,  the  same  shall  be  subject,  from 
and  after  the  time  of  its  being  so  ro-let,  to  all 
the  provisions  of  this  Act  which  are  applicable 
to  present  tenancies. 

6n  the  termination  of  any  such  existing 
lease  in  any  holding  which  if  it  had  been  held 
from  year  to  year  would  have  been  subject  to 
the  Ulster  tenant-right  custom,  or  any  usage 
corresponding  therewith,  the  person  who  woiud 
have  been  entitled  to  make  a  claim  under  the 
first  or  second  section  of  the  Landlord  and 
Tenant  (Ireland)  Act,  1870,  in  respect  of  the 
same  holding  shall  be  entitled  to  do  so  not- 
withstanding that  the  holding  was  held  under 
any  such  lease,  but  this  proviso  shall  not  apply 
to  leases  in  which  there  is  contained  a  pro- 
vision expressly  excluding  the  Ulster  tenant- 
right  custom  or  a  usage  corresponding  there- 
with. 

In  any  case  in  which  the  court  shall  be  satis- 
fied that  since  the  passing  of  the  Landlord  and 
Tenant  (Ireland)  Act,  1870,  the  acceptance  by 
a  tenant  from  year  to  year  of  a  lease  of  his 
holding  containing  terms  which,  in  the  opinion 
of  the  court,  were  at  the  time  of  such  accept* 
ance  unreasonable  or  unfair  to  the  tenant. 
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having  regard  to  the  provisious  of  the  said  Act, 
was  procured  by  the  landlord  bj  threat  of 
eviction  or  nndae  influence,  the  court  may, 
upon  the  application  of  the  tenant  made  within 
BIX  months  after  the  passing  of  this  Act,  declare 
snch  lease  to  be  yoid  as  and  from  the  date  of 
the  application  or  order,  and  upon  such  terms 
as  to  costs  or  otherwise  as  to  the  court  shall 
seem  just ;  and  thereupon  the  tenant  shall  as 
and*  from  such  date  be  deemed  to  be  the  tenant 
of  a  present  ordinary  tenancy  from  year  to 
year  at  the  rent  mentioned  in  such  lease. 
Any  person  aggrieved  by  the  decision  of  the 
court  in  any  proceedings  under  this  section 
may,  by  leave  of  the  court,  which  leave  shall 
be  granted  unless  the  court  shall  consider  the 
appeal  frivolous  or  vexatious,  appeal  to  Her 
Majesty's  Court  of  Appeal  in  Ireland,  and  the 
decision  of  the  said  Court  of  Appeal  shall  be 
final  and  conclusive. 

Extent  of  Poioer  to  cordraet  out  of  Act, 

22.  A  tenant  whose  holding  or  the  aggregate 
of  whose  holdings  is  valued  under  the  Act 
relating  to  the  valaation  of  rateable  property 
in  Ireland  at  an  annual  value  of  not  less  than 
one  hundred  and  fifty  pounds,  shall  be  entitled 
by  writing  under  his  hand  to  contract  himself 
out  of  any  of  the  provisions  of  this  Act  or  of 
the  Landlord  and  Tenant  (Ireland)  Act,  1870. 

Where  the  tenancy  in  a  holding  subject  to 
the  Ulster  tenant-right  custom  or  to  any  corre- 
sponding usage,  has  been  purchased  by  the 
landlord  from  the  tenant  by  voluntary  pur- 
chase before  the  passing  of  this  Act,  then,  if 
at  the  date  of  the  passing  of  this  Act  the  owner 
of  any  such  holding  is  in  actual  occupation 
thereof,  it  shall  be  lawful,  in  the  case  of  the 
first  tenancy  created  in  the  holding  after  the 
passing  of  this  Act,  for  the  parties  to  the  con- 
tract creating  the  same,  by  writing  under  their 
hands,  to  provide  that  such  tenancy  shall  bo 
exempt  from  the  provisions  of  section  one  of 
this  Act. 

Save  as  in  this  section  mentioned  any  pro- 
vision contained  in  any  lease  or  contract  of 
tenancy  or  other  contract  made  after  the  pass- 
ing of  this  Act,  which  provision  is  inconsistent 
with  any  of  the  foregoing  provisions  of  this 
Act  or  with  any  of  the  provisions  of  the  Land- 
lord and  Tenant  (Irehind)  Act,  1870,  shall  be 
void. 

Limited  Ovmer. 

23.  A  landlord  being  a  limited  owner,  as 
defined  by  the  twenty-sixth  section  of  the 
Landlord  and  Tenant  (Ireland)  Act,  1870,  may 
exercise  under  the  foregoing  provisions  of  this 
Act  any  powers  which  he  might  exercise  if  he 
were  an  absolute  owner,  with  this  exception, 
that  except  in  the  case  of  a  body  corporate, 
commissioners,  or  other  like  body,  a  limited 


owner  shall  not  grant  a  judicial  lease  or  create 
a  fixed  tenancy  without  the  sanction  of  the 
court.  Any  fines  or  principal  moneys  arising 
from  the  exercise  of  such  powers  shall  be  dealt 
with  in  manner  provided  by  the  Lands  Clauses 
Consolidation  Acts  hereafter  in  this  Act  defined 
with  respect  to  the  purchase  money  or  com- 
pensation coming  to  parties  having  limited 
interests. 

In  the  case  of  any  holding  subject  to  mort- 
gage the  prescribed  notice  of  any  agreement 
between  landlord  and  tenant  for  granting  a 
judicial  lease  or  creating  a  fixed  tenancy  of 
such  holding  under  the  foregoing  provisions 
of  this  Act,  shall  be  served  upon  the  mortgagee, 
and  the  mortgagee  shall  be  entitled  to  inter- 
vene in  such  proceedings  in  the  prescribed 
manner  and  subject  to  the  prescribed  con- 
ditions. 


Part  V. 

Acquisition  o?  Land  by  Tenants,  Beclahation 
OF  Land,  and  Emigbation. 

Acquisition  of  Land  by  Tenants. 

24.  (1.)  The  land  commission,  out  of  moneys 
in  their  hands,  may,  if  satisfied  with  the  secu- 
rity, advance  sums  to  tenants  for  the  purpose 
of  enabling  them  to  purchase  their  holdings, 
as  follows,  that  is  to  say, — 
(a.)  Where  a  sale  of  a  holding  is  about  to  be 
made  by  a  landlord  to  a  tenant  in  consi- 
deration of  the  payment  of  a  principal 
sum, 
the  land  commission  may  advance  to  the 
tenant  for  the  purposes  of  such  pur- 
chase, any  sum  not  exceeding  tnree 
fourths  of  the  said  principal  sum. 
(b.)  Where  a  sale  of  a  holoing  is  about  to  bo 
made  by  a  landlord  to  a  tenant  in  consi- 
deration of  the  tenant  paving  a  fine  and 
engaging  to  pay  to  the  landlord  a  fee  farm 
rent, 
the  land  commission  may  advance  to  the 
tenant  for  the  purposes  of  such  purchase, 
any  sum  not  exceeding  one  half  of  the 
fine  payable  to  the  landlord. 
Provided  that  no  advance  shall  be  made  by 
the  land  commission  under  this  section  on  a 
holding  subject  to  a  fee  farm  rent,  where  the 
amount  of  such  fee  farm  rent  exceeds  seventy- 
five  per  cent,  of  the  rent  which,  in  the  opinion 
of  the  land  commission,  would  be  a  fair  rent 
for  the  holding. 

(2.)  Sales  by  landlords  to  tenants  may  on 
the  application  of  either  landlord  or  tenant  be 
negotiated  and  completed  through  the  medium 
of  the  land  commission  at  a  fixed  price  or  per- 
centage, according  to  a  scale  to  be  settled  from 
time  to  time  by  the  land  commission  with  the 
consent  of  the  Treasury. 


160 


STATUTES  OF  THE  REALM. 


[chap.  49. 


(3.)  Where  an  estate  is  subject  to  incum- 
brances, or  any  doubt  arises  as  to  the  title,  the 
hind  commission,  if  satisfied  with  the  indem- 
nity or  terms  given  by  the  hmdlord,  may 
themselves  indemnity  the  tenant  against  any 
such  incumbrances,  or  any  riglit,  title,  or  in- 
terest adverse  to  or  in  derogation  of  the  title  of 
tlio  landlord,  and  any  such  indemnity  of  the  land 
commission  shall  bo  a  charge  u])on  the  Conso- 
lidated Fund  or  the  growing  produce  thereof. 

25.  A  landlord  of  a  holding,  being  a  limited 
owner  as  defined  by  the  twenty- sixth  section 
of  the  Landlord  and  Tenant  (Ireland)  Act, 
1870,  may  by  agreement,  subject  to  the  provi- 
sions of  the  Lands  Clauses  Consolidation  Acts 
(except  so  much  of  the  same  as  relates  to  the 
purchase  of  lands  otherwise  than  by  agree- 
ment), sell  and  convey  such  holding  to  the 
tonant,  and  may  exercise  to  tho  same  extent  as 
if  he  were  an  absolute  owner  the  power  of  per- 
mitting any  sum  not  exc^icding  one-fourth  in 
amount  of  the  price  which  the  tenant  may  pay 
as  purchase  money,  to  remain  as  a  charge  upon 
such  holding  secured  by  a  mortgage,  and  in 
case  of  any  advance  being  made  by  the  land 
commission  under  tho  provisions  of  this  Act  to 
the  tenant  for  tho  purchase  of  such  holding  any 
such  mortgage  shall  bo  subject  to  any  charge 
in  favour  of  the  laud  commission  for  securing 
Buch  advance ;  and  any  such  mortgage  and  the 
principal  moneys  secured  thereby  shall  be 
deemed  to  be  part  of  the  purchase  money  or 
compensation  payable  in  respect  of  the  pur- 
chase of  such  holding,  and  shall  be  dealt  with 
accordingly  in  manner  provided  by  the  Lands 
Clauses  Consolidation  Acts;  and  in  the  con- 
struction of  the  said  Acts  for  the  purposes  of 
this  section  the  expression  "the  special  Act" 
shall  be  construed  to  mean  this  Act,  and  the 
expression  "  the  promoters  of  the  undertaking  " 
shall  be  construed  to  mean  the  tenant. 

26.  (1.)  Any  estate  may  be  purchased  by  the 
land  commission  for  the  purpose  of  reselling 
to  the  tenants  of  the  lands  comprised  in  such 
estate  their  respective  holdings,  if  the  land 
commission  are  satisfied  with  tho  expediency 
of  the  purchase,  and  are  farther  satisfied  that  a 
competent  number  of  the  tenants  are  able  and 
willmg  to  purchase  their  holdings  from  the 
land  commission. 

(2.)  The  sale  by  the  land  commission  of  a 
holdmg  to  the  tenant  thereof  may  be  made 
either  in  consideration  of  a  principal  sum  being 
paid  as  the  whole  price  (whether  paid  imme- 
diately or  by  means  of  such  advance  as  in  this 
part  of  this  Act  mentioned)  or  in  consideration 
of  a  fine  and  of  a  fee  farm  rent,  with  this  quali- 
fication, that  the  amount  of  tho  fee  farm  rent 
shall  not  exceed  seyenty-five  per  cent,  of  the 


rent  which  in  the  opinion  of  the  land  commis- 
sion would  bo  a  fair  rent  for  the  holding. 

(3.)  For  the  purposes  of  this  section  a  com- 
petent number  of  tenants  means  a  bodv  of 
tenants  who  are  not  less  in  number  than  ttrec 
fourths  of  the  whole  number  of  tenants  on  the 
estate,  and  who  pay  in  rent  not  less  than  two 
thirds  of  the  whole  rent  of  the  estate,  and  of 
whom  a  number,  comprising  not  less  than  one 
half  of  the  whole  number  of  tenants  on  the 
estate,  are  able  and  willing  to  pay  the  whole 
price  of  their  holdings,  either  immediately  or 
by  means  of  such  advances  as  in  this  part  of 
this  Act  mentioned. 

The  condition  as  to  three  fourths  of  the 
number  of  tenants  may  be  relaxed  on  s|>ecial 
grounds  with  the  consent  of  the  Lords  Com- 
missioners of  the  Treasury,  but  so  that  in  no 
case  less  than  half  the  num)x;r  of  tenants  shall 
be  able  and  willing  to  purchase. 

(4.)  The  land  commission  may  advance  to  a 
tenant  proposing  to  pay  the  whole  price  of  his 
holding  any  sum  not  exceeding  seventy-five 
per  cent,  of  the  said  price,  and  to  a  tenant  pur- 
chasing subject  to  a  fee  farm  rent  a  sum  not 
exceeding  one  half  of  the  amount  of  the  fine 
payable  by  the  tenant. 

(5.)  In  sales  by  the  land  commission  to 
tenants  in  pursuance  of  this  section,  a  separHte 
charge  shall  not  bo  made  for  any  cxpeiiises 
relating  to  the  purchase,  sale,  or  conveyance 
of  the  property,  but  such  expenses  shall  l)c 
included  in  the  price  or  fine  payable  by  the 
purchaser. 

The  land  commission  may,  if  they  are 
satisfied  with  the  indenmity  or  terms  offered 
or  given  by  the  vendor,  purchase  for  tho  pur- 
poses of  this  section  an  estate  subject  to  in- 
cumbrances, or  an  estate  subject  to  any  right, 
title,  or  interest  adverse  to  or  in  derogation  of 
the  title  of  the  vendor,  and  the  land  commid- 
sion  may  indemnify  any  person  to  whom  they 
may  sell  any  holding  under  this  section  against 
any  such  incumbrances  or  the  enforcement  of 
any  such  right,  title,  or  interest,  and  such 
indemnity  shall  be  a  charge  on  the  Consoli- 
dated Fund  or  the  growing  produce  thereof. 

27.  Where  the  land  commission  have  par- 
chased  an  estate,  they  may  sell  any  parcels 
which  they  do  not  sell  to  the  tenants  thereof 
in  such  manner  as  they  think  fit,  in  considera- 
tion either  of  a  principal  sum  as  the  whole 
price,  or  of  a  fine  and  a  fee  farm  rent,  or  partly 
m  one  way  and  partly  in  the  other. 

The  land  commission  may  advance  to  any 
purchaser  of  a  parcel  under  this  section,  on  tiio 
security  of  such  parcel,  one  half  of  the  principal 
sum  paid  as  the  whole  price  or  of  the  fine. 

Tho  provisions  of  this  part  of  this  Act  with 
respect  to  the  charges  for  expenses  and  to  the 
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mode  in  which  sales  are  to  be  made  and  to  the 
indemnity  which  the  land  commission  may  give 
to  the  purchaser  shall,  except  so  far  as  the  land 
commission  otherwise  direct,  apply  to  the  sale 
of  a  parcel  in  pursuance  of  this  section  in  like 
manner  as  if  tne  purchaser  had  been  the  tenant 
uf  the  holding  at  the  time  of  his  making  the 
purchase. 

28.  (1.)  Any  advance  made  by  the  land  com- 
mission for  the  purpose  of  supplying  money 
for  the  purchase  of  a  holding  from  a  landlord 
or  of  a  holding  or  parcel  from  the  land  com- 
mission, shall  be  repaid  by  an  annuity  in  favour 
of  the  land  commission  for  thirty-five  years  of 
five  pounds  for  every  hundred  pounds  of  such 
advance,  and  so  in  proportion  for  any  less 
sum. 

(2.)  Every  such  advance  shall  be  secured  to 
the  commission  either  in  such  manner  as  may 
be  agreed  on  between  the  commission  and  the 
person  to  whom  the  advance  is  made,  and  as 
the  commission  think  sufficient,  or  in  manner 
provided  by  Part  III.  of  the  Landlord  and 
Tenant  (Ireland)  Act,  1870,  as  amended  by  the 
Landlord  and  Tenant  (Ireland)  Act,  1872,  in 
like  manner  in  all  respects  as  if  the  same  were 
such  an  advance  as  is  mentioned  in  those  Acts, 
and  as  if  the  land  commission  were  the  Board 
therein  mentioned,  and  as  if  the  person 
receiving  the  advance  were  a  tenant  or  pur- 
chaser therein  mentioned. 

(3.)  Any  person  liable  to  pay  an  annuity  in 
this  section  mentioned  may  redeem  the  same, 
or  any  part  thereof,  or  may  pre-pay  any  in- 
stalments thereof  in  such  manner  and  on  such 
toi'ms  as  is  provided  by  section  fifty-one  of  the 
Landlord  and  Tenant  (Ireland)  Act,  1870,  or 
in  such  other  manner,  and  on  such  other  terms, 
OS  the  Treasuiy  may  from  time  to  time  approve, 
having  regard  to  the  due  repayment  of  the 
loan  and  the  protection  of  the  land  commission 
against  loss  by  the  said  loan. 

29.  (1.)  The  land  commission  shall  not  pur- 
chase a  leasehold  estate  under  this  part  of  this 
Act,  unless  the  lease  is  for  lives  or  years  re- 
newable for  ever,  or  is  for  a  term  of  years  of 
which  not  less  than  sixty  are  unexpired  at 
the  time  when  the  sale  is  made,  or  unless  the 
land  commission  have  purchased  some  greater 
right  or  interest  in  the  estate  in  which  the 
leasehold  would  be  merged : 

Provided  that — 

(a.)  This  part  of  this  Act  shall  not  empower 
the  owner  of  a  leasehold  holding  under  a 
lease  containing  a  prohibition  against 
alienation  to  sell  such  leasehold  unless 
saoh  prohibition  is  determined  or  is 
waived;  and 


(&.)  Nothing  in  this  section  shall  prevent  the 
purchase  of  an  estate  by  reason  only  of  a 
small  part  thereof  being  leasehold. 

(2.)  Ajiy  body  corporate,  public  company, 
trustees  for  charities,  commissioners  or 
trustees  for  collegiate  or  other  public  purposes, 
or  any  person  having  a  limited  interest  in  an 
estate  or  any  right  or  interest  therein,  may 
sell  the  same  to  the  land  commission,  and  for 
the  purpose  of  the  purchase  bjr  the  land  com- 
mission of  any  estate  or  any  right  or  interest 
therein  the  Lands  Clauses  Consolidation  Acts 
(except  so  much  as  relates  to  the  purchase  of 
land  othei*wise  than  by  agreement)  shall  be 
incorporated  with  this  Act,  and  in  construing 
those  Acts  for  the  purposes  of  this  section  the 
'*  special  Act"  shall  be  construed  to  mean  this 
Act,  and  **  the  promoters  of  the  undertaking" 
shall  be  construed  to  mean  the  land  com- 
mission, and  '*land"  shall  be  construed  to 
include  any  right  or  interest  in  land. 

(3.)  For  the  purpose  of  this  Act '  *  the  Lands 
Glauses  Consolidation  Acts ''  means  the  Lands 
Clauses  Consolidation  Act,  1845,  as  amended 
by  the  Lands  Clauses  Consolidation  Acts 
Amendment  Act,  1860. 

(4.)  Any  sale  of  a  holding  to  a  tenant  by  a 
landlord,  also  any  sale  to  a  tenant  of  a  holding 
by  the  land  commission  in  pursuance  of  this 
part    of  this  Act,  may  be  made    either    in 

?ursuance  of  Part  II.  of  the  Landlord  and 
'enant  (Ireland)  Act,  1870,  or  in  such  manner 
as  the  land  commission  may  think  expedient ; 
and  for  the  purpose  of  the  application  of  the 
said  Part  IL,  "price"  in  section  thirty-two 
of  the  Landlord  and  Tenant  (Ireland)  Act, 
1870,  shall  be  deemed  to  include  a  fine  and  a 
fee  farm  rent  as  well  as  a  principal  sum,  and 
the  enactments  relating  to  the  distribution 
of  the  price  shall  apply  with  the  necessary 
modifications. 

30.  (1.)  As  between  the  land  commission 
and  the  proprietor  for  the  time  being  of  any 
holding  for  the  purchase  of  which  the  laud 
commission  have  advanced  money  in  pursuance 
of  this  part  of  this  Act,  the  following  conditions 
shall  be  imposed  so  long  as  such  holding  is 
subject  to  any  charge  in  respect  of  an  annuity 
in  favour  of  the  land  commission ;  that  is  to 


say 


(a.)  The  holding  shall  not  be  subdivided  or 
let  by  such  proprietor  without  the  consent 
of  the  land  commission  until  the  wholo 
charge  due  to  the  land  commission  has 
been  repaid : 

(6.)  Where  the  proprietor  subdivides  or  lets 
any  holding  or  part  of  a  holding  in  con- 
travention of  the  foresoing  provisions  of 
this  section,  the  land  commission  may 
cause  the  holding  to  be  sold; 
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(c.)  Where  the  title  to  the  holding  is  divested 

from  the  proprietor  by  bankruptcy,  the 

land  commission  may  cause  the  holding  to 

be  sold  : 

(d,)  Where,  on  the  decease  of  the  proprietor, 

the  holding  would  by  reason  oF  any  devise, 

bequest,  intestacy,  or  otherwise,  become 

sub-divided    the    land   Commission    may 

require  the    holding  to    be  sold    within 

twelve  months    after    the    death  of   the 

proprietor  to  some    one    person,   and  if 

default  is  made  in  selling  the  same,  the 

land  commission  may  cause  the  i^amo  to 

be  sold. 

(2.)  The  land  commission  may  cause  any 

holding  which   under  this  section   they   can 

cause  to  be  sold,  or  any  part  of  such  holding, 

to  be  sold  by  public  auction  or  private  contract, 

and  subject  to  any  conditions  of  sale  they  may 

think  expedient,  and  after  such  notice  of  the 

time,  place,  terms,  and  conditions  of  such  sale, 

as  they  think  just  and  expedient ;  and  the  land 

commission  may  convey  such  holding  to  the 

purchaser  in  like  manner  in  all  respects  as 

if  the  holding  had  been  vested  in  the  land 

commission. 

(3.)  The  land  commission  shall  apply  the 
proceeds  derived  from  such  sale  in  payment, 
in  the  first  instance,  of  all  moneys  due  to  them 
in  respect  of  the  holding,  and  in  redemption 
on  the  terms  specified  in  section  fifty-one  of 
the  Landlord  and  Tenant  (Ireland)  Act,  1870, 
of  any  annuity  charged  on  the  said  holding, 
in  favour  of  the  commission,  or  of  so  much 
thereof  as  remains  unpaid,  and  of  all  expenses 
incurred  by  the  land  commission  in  relation  to 
such  sale  or  otherwise  with  respect  to  the 
holding,  and  shall  pay  the  balance  to  the 
persons  appearing  to  the  land  commission  to 
be  for  the  time  being  entitled  to  receive  the 
same. 

Provided,  that  in  respect  of  any  holding 
which  is  subject  to  any  charge  in  respect  of  an 
annuity  in  favour  of  the  Board  of  Works, 
created  in  pursuance  of  the  Landlord  and 
Tenant  (Ireland)  Act,  1870,  the  said  Board 
may,  if  they  shall  see  fit,  at  any  time  during 
the  continuance  of  such  charge,  upon  the 
application  of  the  person  for  the  time  being 
liable  to  pay  the  same,  declare  such  holding  to 
be  subject  to  the  conditions  imposed  by  this 
Act  on  a  holding  subject  to  any  charge  in 
respect  of  an  annuity  in  favour  of  the  land 
commission ;  and  thenceforth  so  much  of  the 
forty-fourth  and  forty-fifth  sections  of  the  said 
Landlord  and  Tenant  (Ireland)  Act,  1870,  as 
prohibits,  without  the  consent  of  the  Board, 
the  alienation,  assignment,  sub-division,  or 
Bub-letting  of  a  holding  charged  as  in  the  said 
section  mentioned,  and  declares  that  in  the 
event  of  such  prohibition  being  contravened 


the  holding  shall  be  forfeited  to  the  Board,  and 
also  so  much  of  section  two  of  the  Landlord 
and  Tenant  (Ireland)  Act,  1872,  as  relates  to 
the  sale  of  holdings  in  lieu  of  forfeiture,  shaU, 
as  to  the  holding  in  respect  of  which  such  a 
declaration  has  been  msule,  be  repealed,  and 
the  conditions  imposed  by  this  Act  on  a  holding 
subject  to  any  charge  in  respect  of  an  annuity 
in  favour  of  the  land  commission  shall  apply 
to  the  holding  in  respect  whereof  the  said 
declaration  has  been  made  in  the  same  manner 
as  if  the  said  conditions  had  been  made 
applicable  to  the  said  last-mentioned  holding 
by  the  said  Acts  of  one  thousand  eight  hundred 
and  seventy  and  one  thousand  eight  hundred 
and  seventy-two,  and  the  said  Board  had 
thereby  been  authorised  to  enforce  the  said 
conditions. 


BeclanuUion  of  Land,  aiid  Eviigration, 

31.  (1.)  The  IVeasury  may  authorise  the 
Board  of  Works  to  advance  from  time  to  time 
out  of  any  moneys  in  their  hands  to  companies, 
if  they  ai-e  satisfied  with  the  security,  such 
sums  as  the  Treasury  think  expedient  for  the 
purpose  of  the  reclamation  or  improvement  of 
waste  or  uncultivated  land  or  foreshores,  drain- 
age of  land,  or  for  building  of  labourers 
dwellings,  or  any  other  works  of  agricultural 
improvement. 

(2.)  The  Treasury  may  authorise  the  Board 
of  Works  to  make  advances  for  like  purposes 
to  an  occupier  of  land,  when  satisfied  that  the 
tenancy  or  other  security  which  he  may  have 
to  off*er  is  such  as  to  insure  repayment  of  prin- 
cipal and  interest  within  such  number  of  years 
as  the  Treasury  may  fix,  or  when  the  landlord 
joins  the  occupier  in  giving  such  secarity. 

Any  advance  to  and  occupier  under  this  sub- 
section  shall  be  subject  to  the  provisions  of 
the  Landed  Property  Improvement  (Ireland) 
Acts,  so  far  as  tne  Treasury  may  declare  the 
same  to  be  applicable,  and  shall  have  priority 
over  all  charges  and  incambrances  whatever 
upon  the  tenancy  of  such  occupier,  except  rent, 
unless  the  landlord  is  a  party  to  the  advance, 
and  agrees  to  postpone  the  rent  to  it;  but 
before  such  advance  is  made  one  month's  pre- 
vious notice  thereof  shall  be  ^iven  in  a  news- 
paper circulating  in  the  district  within  which 
the  said  holding  is  situated,  and  in  such  other 
manner  as  the  Board  of  Works  may  prescribe ; 
and  such  advance  shall  not  have  priority  over 
any  charge  or  incumbrance  of  which  the  Board 
of  Works  may  have  had  notice  in  writing  given 
them  before  making  the  advance. 

(3.)  The  Board  of  Works  shall  not  make  to 
any  company  in  pursuance  of  this  section  any 
advances  exceeding  in  the  whole  the  sums 
which  such  company  may,  within  such  period 
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as  maj  be  determined  by  the  Board  of  Works, 
h&ye  adyanced  or  expended  oat  of  their  own 
moneys  for  some  one  of  the  purposes  of  this 
section,  nor  any  advances  withont  proper 
secnrity  that  those  advances  shall  be  expended 
forsach  purposes  as  aforesaid  in  addition  to 
the  sums  advanced  or  expended  by  the  com- 
pany out  of  their  own  moneys. 

(4.)  Advances  made  by  the  Board  of  Works 
to  a  company  in  pursuance  of  this  section  shall 
be  made  repayable  within  such  periods  and  at 
such  rate  of  interest  as  are  set  forth  in  a 
minute  of  the  Treasury  made  on  the  sixteenth 
day  of  August,  one  thousand  eight  hundred 
and  seventy-nine,  with  reference  to  loans  to 
which  section  two  of  the  Public  Works  Loans 
Acfc,  1879,  applies,  or  as  the  Treasury  may 
from  time  to  time  fix  in  pursuance  of  that 
section,  and  save  as  regards  such  periods  and 
rate  of  interest  the  enactments  relating  to 
loans  made  by  the  Board  of  Works  for  the  like 
purposes  to  those  abovo'  in  this  section  men- 
tioned shall,  so  far  as  is  consistent  with  this 
section,  apply  in  like  manner  as  if  an  advance 
under  this  section  were  a  loan  made  in  pur- 
suance of  those  enactments. 


32.  The  land  commission  may  from  time  to 
time,  with  the  concurrence  of  the  Treasury, 
and  on  being  satisfied  that  a  sufilcient  number 
of  people  in  any  district  desire  to  emigrate, 
enter  into  agreements  with  any  person  or  per- 
sons having  authority  to  contract  on  behalf  of 
any  state  or  colony  or  public  body  or  public 
company  with  whose  constitution  and  security 
the  land  commission  may  be  satisfied,  for  the 
advance  by  the  commission  by  way  of  loan,  out 
of  the  moneys  in  their  hands,  of  such  sums  as 
the  commission  may  think  it  desirable  to  ex- 
pend  in    assisting    emigration    especially    of 
families  and  ft'omi  the  poorer  and  more  thickly 
populated  districts  of  Ireland.     Such  agree- 
ments shall  contain  such  provisions  relative  to 
the  mode  of  the  application  of  the  loans  and 
the  securing  and  repayment  thereof  to  the  com- 
mission, and  for  securing  the  satisfactory  ship- 
ment, transport,  and  reception  of  the  emigrants, 
and  for  other  purposes,  as  the  commission  with 
the    concurrence    of   the    Treasury    approve. 
Such  loans  shall  be  made  repayable  witnin  the 
periods  and  at  the  rate  of  interest  within  and 
at  which  advances  by  the  Board  of  Works  for 
the  purpose  of  the  reclamation  or  improvement 
of  land  are  directed  by  this  Act  to  be  made 
repayable :  Provided  always,  that  there  shall 
not  be  expended  by  virtue  of  the   authority 
hereby  given  a  greater  sum  than  two  hundred 
thousand  pounds  in  all,  nor  a  greater  sum 
than    one-third   part    thereof   in    any  single 
year. 


SuppUmerUal  Provisions. 

33,  The  Treasury  may  from  time  to  time,  as 
they  think  fit,  issue  the  sums  required  for 
advances  or  purchases  of  estates  by  the  land 
commission  under  this  part  of  this  Act  not 
exceeding  the  sums  annually  granted  by  Par- 
liament for  the  purpose  ;  and  sections  twelve, 
thirteen,  fourteen,  and  fifteen  of  the  Public 
Works  Loans  (L*eland)  Act,  1877,  shall  apply 
in  like  manner  as  if  they  were  herein  enacted, 
with  the  substitution  of  *'  Land  Commission  " 
for  **the  Commissioners  of  Public  Works," 
and  as  if  the  said  sums  required  by  the  land 
commission  were  the  loans  in  the  said  sections 
mentioned. 

34.  (1.)  The  land  commission  before  buying 
any  estate  shall  reasonably  satisfy  themselves 
that  a  resale  can  be  efi^ected  without  loss. 

(2.)  The  land  commission  upon  purchasing 
any  estate  shall  certify  to  the  Treasury  that 
they  are  satisfied  with  the  matters  of  which 
they  are  by  this  section,  or  by  any  other  pro- 
vision of  this  part  of  this  Act,  required  to  be 
satisfied  before  such  purchase,  and  such  certi- 
ficate shall  be  conclusive  evidence  to  any  pur- 
chaser that  they  were  so  satisfied  and  that  the 
purchase  was  made  in  accordance  with  this 
Act. 

(3.)  An  advance  made  by  the  land  com- 
mission to  a  purchaser  of  a  holding  or  of  any 
parcel  of  lana,  in  respect  of  any  one  purchase 
by  him  under  this  Act  whether  from  the  land- 
lord or  from  the  land  commission,  shall  not 
exceed  three  thousand  pounds,  unless  the  com- 
mission report  to  the  Treasury  that  by  reason 
of  special  circumstances  tbey  deem  it  expedient 
to  make  an  advance  not  exceeding  five  thousand 
pounds,  in  which  case  they  may  make  such 
advance  with  the  approval  of  the  Treasury. 

(4.)  The  land  commission  shall,  from  time  to 
time,  by  sale  by  auction,  or  in  such  other 
manner  as  may  oe  allowed  by  the  Treasury, 
dispose  of  all  fee  farm  rents  for  the  time  being 
vested  in  them. 

(5.)  The  land  commission  shall  in  purchasing 
estates,  in  making  advances,  in  dealing  with 
the  funds  that  come  into  their  possession,  and 
in  accounting  for  the  same,  and  generally  in 
the  performance  of  their  duties  under  this  part 
of  this  Act,  conform  to  any  directions,  whether 
given  on  special  occasions  or  by  general  rule 
or  otherwise,  which  may  from  time  to  time  be 
given  to  them  by  the  Treasury,  and  shall  from 
time  to  time  report  as  the  Treasury  may  direct 
all  matters  which  may  be  transacted  by  the 
land  commission. 

(6.)  All  sums  received  by  the  commission 
as  repayments  of  any  advance,  and  all  sums 
received  by  the  commission    for   fees,  per- 
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ceiitagcs,  rents,  or  otherwise  shall,  except  so 
far  as  they  may  be  applied  under  directions 
from  the  Trcasnry  in  payment  of  expenses,  be 
paid  into  the  Exchequer. 

35.  All  powers  exerciseablo  by  the  Board  of 
Works  under  the  Landlord  and  Tenant  (Ireland) 
Act,  1870,  and  the  Landlord  and  Tenant  (Ire- 
land) Act,  1872,  in  relation  to  the  purchase  by 
tenants  of  their  holdings  shall,  after  the  passing 
of  this  Act,  and  subject  to  the  provisions  of 
this  Act,  be  transferred  to  and  may  be  exercised 
by  the  land  commission,  and  the  said  Acts  and 
any  enactments  amending  the  same  so  far  as 
they  relate  to  the  matter  aforesaid  shall  be 
construed  as  if  the  land  commission  were  sub- 
stituted for  the  Board:  Provided  that  this 
section  shall  not  affect  or  interfere  with  any  of 
the  powers  of  the  Board  of  Works  in  relation 
to  any  transactions  which  are  completed  before 
the  passing  of  this  Act  or  which  the  Board 
declare  are  being  carried  into  cflect  at  the 
passing  of  this  Act. 

36.  In  fixing  the  purchase  moneys,  fines, 
rents,  fees,  per-centages,  and  other  sums  to  bo 
charged  or  made  payable  to  the  land  commission 
i'l  respect  of  transactions  under  this  pai-t  of 
this  Act  care  shall  Ije  taken  to  fix  the  same  in 
such  manner  as  to  make  the  amount  resulting 
therefrom,  as  nearly  as  can  be  estimated,  not 
less  than  the  amount  required  to  defray  the 
expenses. 


Part  VL 

Court  akd  Land  Commission. 
Deacri^^dion  of  Court  and  Proceedinga. 

37.  (1.)  The  expression  **  The  Court "  as  used 
in  this  Act  shall  mean  the  civil  bill  court  of 
the  county  where  the  matter  requiring  the 
cognizance  of  the  court  arises. 

(2.)  Where  a  matter  requiring  the  cognizance 
of  the  court  arises  in  respect  of  a  holding 
situate  within  the  jurisdiction  of  more  than 
one  civil  bill  court,  any  civil  bill  court  within 
the  jurisdiction  of  which  any  part  of  the  holding 
is  situate  may  take  cognizance  of  the  matter. 

(3.)  Any  proceedings  which  might  be  insti- 
tuted before  the  civil  bill  court  may,  at  the 
election  of  the  person  taking  such  proceedings, 
be  instituted  before  the  land  commission,  and 
thereupon  the  land  commission  shall,  as  res- 
pects such  proceedings,  be  deemed  to  be  the 
court. 

(4.)  Where  proceedings  have  been  com- 
menced in  the  civil  bill  court  any  party  thereto 
may,  within  the  prescribed  period,  apply  to 
the  land  commission  to  transfer    each  pro- 


ceedings from  the  civil  bill  conrt  to  the  land 
commission ;  and  thereupon  the  land  com- 
mission may  order  the  same  to  be  transferred 
accordingly. 

(5.)  The  court  shall  have  jurisdiction  in 
respect  of  all  disputes  between  landlords  and 
tenants  arising  under  this  Act. 

(6.)  In  determining  any  question  relating  to 
a  holding,  the  court  may  direct  an  indepen&nt 
valuer  to  report  to  the  court  his  opmionon 
any  matter  the  court  may  desire  to  refer  to 
such  valuer,  such  report  to  be  accompanied 
with  a  statement,  if  so  directed,  of  aU  such 
facts  and  circumstances  as  may  be  required 
for  the  purpose  of  enabling  the  court  to  form 
a  judgment  as  to  the  subject-matter  of  snch 
report.  The  court  may  or  may  not,  as  it 
thinks  fit,  adopt  the  report  of  such  valuer,  and 
it  may  make  such  order  with  respect  to  the 
costs  incurred  in  respect  of  such  report  as  it 
thinks  just. 

38.  There  shall  be  incorporated  with  this 
Act  the  following  provisions  of  the  Landlord 
and  Tenant  (Ireland)  Act,  1870,  as  if  the  pur- 
poses therein  referred  to  included  the  purploscs 
of  this  Act ;  that  is  to  say, 

(1.)  Section  twentv-three,  relating  to  the 
powers  of  the  judge  of  the  civil  bill  conrt; 
and  section  twenty-five,  relating  to  the 
court  of  arbitration ; 

(2.)  Section  forty,  relating  to  the  apportion- 
ment of  rents,  and  in  that  section  rents 
shall  include  any  rent  payable  to  the 
Crown; 

(3.)  Section  fifty-nine,  relating  to  adminis- 
tration on  death  of  tenant ; 

(4.)  Section  sixty,  containing  provisions  as 
to  married  women ; 

(5.)  Section  sixty-one,  containing  provisions 
as  to  other  persons  under  disability ; 

(6.)  Section  sixty-two,  relating  to  additional 
sittings  of  civil  bill  court ; 

(7.)  Section  sixty-four,  relating  to  power  to 
appoint  a  substitute  in  civil  bill  court  if 
judge  cannot  attend. 

39.  There  shall  be  paid,  out  of  moneys  U) 
be  provided  by  Parliament,  to  clerks  of  the 
peace  appointed  to  their  office  before  the 
fourteenth  day  of  August  one  thousand  eight 
hundred  and  seventy-seven,  and  who  have  not 
accepted  any  permanent  office  under  the 
County  Officers  and  Courts  (Ireland)  Act,  1877. 
and  also  to  clerks  of  the  Crown  and  pesce 
who,  under  the  provisions  of  the  sixteenth 
section  of  the  said  Act  have  elected  to  con- 
tinue to  practise  as  solicitors,  such  annual 
sums,  by  way  of  remuneration  for  any  addi- 
tional duties  imposed  on  them  by  this  Act, 
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as  the  Lord  Lieutenant,  with  the  consent  of 
the  Treasury,  may  direct. 

Notwithstanding  the  conditions  imposed  by 
any  other  Act  upon  the  grant  of  a  pension  to  a 
rounty  court  judge,  it  shall  be  lawful  for  the 
Lord  Lieutenant,  with  the  concurrence  of  the 
Lord  Chancellor  and  of  the  Treasury,  at  any 
time  before  tho  first  day  of  January  one 
tlionsand  eight  hundred  and  eighty-four,  to 
grant  to  any  county  court  judge  now  entitled 
to  practise  at  the  bar  who  shall  show  to  the 
satisfaction  of  the  Lord  Lieutenant  and  the 
Treasury  that  the  discharge  of  the  additional 
duties  imposed  on  him  by  this  Act  would 
deprive  him  of  professional  emoluments  which, 
if  this  Act  had  not  been  passed,  ho  would 
have  received  such  special  retiring  pension, 
not  exceeding  two-thirds  of  his  salary,  as 
having  regard  to  the  circumstances  of  each 
case,  shall  appear  to  the  Lord  Lieutenant  and 
he  Treasury  to  be  reasonable. 

Arbitration, 

'10.  Any  matter  capable  of  being  determined 
by  the  court  under  thia  Act,  may,  if  the  parties 
so  agree,  be  decided  by  arbitration,  and  an 
arliitration  shall  be  conducted  by  the  court  of 
arbiti'ation  in  manner  provided  by  tho  Land- 
lord and  Tenant  (Ireland)  Act,  1870,  and 
where  the  amount  of  rent  is  decided  by  arbi- 
tration, such  rent  shall  for  the  purposes  of  this 
Act  be  deemed  to  be  the  judicial  rent. 

Appointment  and  Proceedings  of  Land 
Commission, 

41.  A  land  commission  shall  be  constituted 
under  this  Act  consisting  of  a  judicial  commis- 
sioner and  two  other  commissioners. 

Tho  judicial  commissioner,  and  every  suc- 
cessor in  his  office,  shall  be  a  person  who  at 
the  date  of  his  appointment  is  a  practising 
barrister  at  the  Irish  bar  of  not  less  than  ten 
years  standing. 

Tho  judicial  commissioner  for  the  time 
being  shall  forthwith  on  his  appointment 
become  an  additional  judge  of  the  Supreme 
Court  of  Judicature  in  Ireland  with  the  same 
rank,  salary,  tenure  of  office,  and  right  to 
retiring  pension  as  if  he  had  been  appointed  a 
puisne  judge  of  one  of  the  common  law 
divisions  of  the  High  Court  of  Justice. 

He  may  be  required  by  order  of  the  Lord 
Lieutenant  in  Council  to  perform  any  duties 
which  a  judge  of  the  said  Supreme  Court  of 
Judicature  is  by  law  required  to  perform ;  but, 
unless  so  required,  he  shall  not  be  bound  to 
perform  any  of  such  duties. 

The  first  judicial  commissioner  shall  be  Mr. 
Serjeant  O'Hagan. 

If  any  vacancy  occurs  in  the  office  of  the 
judicial  commissioner  by  death,  resignation, 


incapacity,  or  otherwise,  Her  Majesty  may, 
by  warrant  under  the  Royal  Sign  Manual, 
appoint  some  other  qualified  person  to  fill  tho 
vacancy. 

The  two  commissioners,  other  than  the  judi- 
cial commissioner,  shall  respectively  hold  their 
offices  for  seven  years  next  succeeding  the 
passing  of  this  Act. 

If  during  the  said  period  of  seven  years  a 
vacancy  occurs  in  the  office  of  any  of  such 
other  commissioners  by  death,  resignation, 
incapacity,  or  otherwise,  Her  Majesty  may  by 
warrant  under  the  Royal  Sign  Manual  appoint 
some  other  fit  person  to  fill  such  vacancy,  but 
the  person  so  appointed  shall  hold  his  office 
only  until  the  expiration  of  the  said  period  of 
seven  years. 

The  first  commissioners,  other  than  tho 
judicial  commissioner,  shall  be  Mr.  Edward 
Falconer  Litton  and  Mr.  John  E.  Vernon. 

42.  The  land  commission  under  this  Act 
shall  be  a  body  corporate,  with  a  common 
seal,  and  a  capacity  to  acquire  and  hold  lan(J 
for  the  purposes  of  this  Act,  and  shall  be  styled 
**  The  Irish  Land  Commission." 

Judicial  notice  shall  be  taken  by  all  courts 
of  justice  of  the  corporate  seal  of  the  land 
commission,  and  any  order  or  other  instrument 
purporting  to  be  sealed  with  it  shall  be  re- 
ceived as  evidence  without  further  proof. 

43.  The  Lord  Lieutenant  may  from  time  to 
time,  with  the  consent  of  the  Treasury  as  to 
number,  appoint  and  by  Order  in  Council 
remove  assistant  commissioners,  who  shall 
have  the  prescribed  qualifications  and  hold 
office  for  the  prescribed  times. 

The  central  office  of  the  land  commission 
shall  be  in  Dublin,  but  they  may  hold  sittings 
in  any  other  part  of  Ireland. 

The  land  conunission  may  form  sub -com- 
missions in  any  province,  particular  district  or 
districts  of  Ireland,  and  such  sub-commissions 
shall  consist  of  such  number  of  the  said  assis- 
tant commissioners  or  of  a  commissioner  and 
one  or  more  assistant  commissioners  as  tho 
land  commission  may  think  fit,  and  the  land 
commission  may  delegate  to  any  sub-commis- 
sion such  of  the  powers,  except  as  to  appeals, 
by  this  Act  conferred  upon  the  land  com- 
mission, as  they  think  expedient,  and  may 
from  time  to  time  revoke,  alter,  or  modify  any 
powers  so  delegated  to  a  sub-commission. 

44.  Any  power  or  act  by  this  Act  vested  in 
or  authorised  to  bo  done  by  tho  land  commis- 
sion, except  the  power  of  hearing  appeals, 
may  be  exercised  or  done  by  any  ono  member 
of  the  land  commission  or  by  any  sub-com- 
mission, with  this  qualification,  that  any  person 
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aggrieved  by  any  order  of  one  commissioner, 
or  by  any  order  of  a  snb-commisson,  may 
require  his  case  to  be  reheard  by  all  three  com- 
missioners sitting  together,  except  in  the  case 
of  the  illness  or  unavoidable  absence  of  any 
one  commissioner,  when  any  such  case  may  be 
heard  by  two  commissioners  sitting  together ; 
provided  that  neither  of  such  two  commis- 
sioners be  the  commissioner  before  whom  the 
case  was  originally  heard. 

45.  The  land  commission  may  from  time  to 
time,  with  the  consent  of  the  Lord  Lieutenant, 
appoint  and  remove  a  solicitor  and  a  secretary, 
and  such  officers,  agents «  clerks,  and  messen- 
gers as  they,  with  the  consent  of  the  Treasury, 
and  subject  to  such  regulations  as  the  Treasury 
may  from  time  to  time  prescribe,  deem  neces- 
sary for  the  purposes  of  this  Act. 

They  may  also,  with  the  consent  of  the 
Treasury,  employ  such  adtuaries,  surveyors, 
and  other  persons  as  they  may  think  fit  for  the 
purpose  of  enabling  the  land  commission  to 
carry  into  effect  any  of  the  provisions  of  this 
Act. 

46.  There  shall  be  paid  to  each  of  the  com- 
missioners, other  than  the  judicial  commis- 
sioner, a  salary  not  exceeding  three  thousand 
pounds  a  year,  and  to  the  assistant  commis- 
sioners, secretary,  officers,  and  other  persons 
above  mentioned  such  salaries  or  remunera- 
tion as  the  Lord  Lieutenant  may,  with  the 
consent  of  the  Treasury,  determine. 

The  salaries  of  the  commissioners,  other 
than  the  Judicial  Commissioner,  and  of  the 
assistant  commissioners,  and  of  all  persons 
employed  by  the  land  commission,  and  all 
expenses  incurred  by  the  land  commission  in 
carrying  into  effect  this  Act,  not  otherwise 
provided  for,  shall  be  paid  out  of  moneys 
provided  by  Parliament. 

47.  Any  person  aggrieved  by  the  decision  of 
any  civil  bill  court  with  respect  to  the  deter- 
mination of  any  matter  under  this  Act  or 
under  the  Landlord  and  Tenant  (Ireland)  Act, 
1870,  may  appeal  to  the  land  commission,  and 
such  commission  may  confirm,  modify,  or 
reverse  the  decision  of  the  civil  bill  court.  All 
appeals  to  the  land  commission  under  this  Act 
shall  be  beard  by  all  three  commissioners 
sitting  together,  except  in  the  case  of  illness 
or  unavoidable  absence  of  any  one  commis- 
sioner, when  any  appeal  may  bo  heard  by  two 
commissioners  sitting  togetner,  one  of  whom 
shall  be  the  Judicial  Commissioner. 

The  land  commission  may  determine  any 
appeal  in  Dublin  or  may  proceed  to  any  place 
or  places  in  Ireland  for  tne  purpose  of  from 
tim^  to  tiine  determining  the  same. 


The  twenty-fourth  section  of  the  Landlord 
and  Tenant  (Ireland)  Act,  1870,  is  hereby 
repealed.  All  appeals  under  the  said  section 
pending  at  the  time  of  the  passing  of  this  Act 
are  hereby  transferred  to  the  land  commission ; 
and  all  further  proceedings  thereon  shall  be 
taken  in  the  prescribed  manner. 

48.  (1.)  For  the  purposes  of  this  Act  the 
land  commission  snail  have  full  power  and 
jurisdiction  to  hear  and  determine  all  matters, 
whether  of  law  or  fact,  and  shall  not  be  subject 
to  be  restrained  in  the  execution  of  their 
powers  under  this  Act  by  the  order  of  any 
court,  nor  shall  any  proceedings  before  them 
be  removed  by  certiorari  into  any  court. 

(2.)  The  land  commission  may  of  its  own 
motion,  or  shall  on  the  application  of  any 
party  to  any  proceeding  pending  before  it, 
unless  it  considers  such  application  frivoloos 
and  vexatious,  state  a  case  in  respect  of  any 
question  of  law  arising  in  such  proceedings, 
and  refer  the  same  for  the  consideration  and 
decision  of  Her  Majesty's  Court  of  Appeal  in 
Ireland. 

The  land  commission  may  also,  in  case  it 
thinks  fit,  permit  any  party  aggrieved  by  the 
decision  of  the  land  commission  in  any  pro- 
ceedings to  appeal  in  respect  of  any  matter 
arising  in  such  proceedings  to  Her  jiaiesty's 
Court  of  Appeal  in  Ireland ;  provided  that  no 
appeal  from  the  land  commission  to  the  Court 
of  Appeal  in  Ireland  shall  bo  permitted  in 
respect  of  any  matter  arising  under  Part  V.  of 
this  Act,  or  in  respect  of  any  decision  as  to 
the  amount  of  fair  rent,  or  any  question  of 
value  or  of  damages,  or  any  matter  left  in  the 
discretion  of  the  land  commission. 

The  decision  of  the  said  Court  of  Appeal  on 
any  such  question  so  referred  to  it  snail  be 
final  and  conclusive. 

(3.)  The  land  commission  with  respect  to  the 
following  matters ;  that  is  to  say, 

(a.)  Enforcing  the  attendance  of  witnesses, 
(after   a  tender  of   their  expenses,)  the 
examination    of   witnesses    orally  or  by 
affidavit,   and    the  production  of   deedi<, 
books,  papers,  and  documents ;  and 
(b.)  Issuing  any  commission  for  the  exami- 
nation of  witnesses ;  and 
(c.)  Punishing  persons  refusing  to  give  evi- 
dence or  to  produce  documents,  or  guilty 
of  contempt  in  the  presence  of  the  land 
commission  or  any  of  them  sitting  in  open 
court;  and 
{d, )  Making  or  enforcing  any  order  whatever 
made  by  them  for  the  purpose  of  carrying 
into  effect  the  objects  of  this  Act; 
shall  have  all  such  powers,  rights,  and  privi- 
leges as  are  vested  in  the  Chancery  Division 
of  the  High  Court  of  Justice  in  Ireland  for 
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rach  or  the  like  purposes,  and  all  proceedings 
before  the  land  commission  shall  in  law  be 
deemed  to  be  judicial  proceedings  before  a 
court  of  record. 

(4.)  In  determining  any  question  relating  to 
a  holding  the  commission  may  direct  an  in- 
dependent valuer  to  report  to  it  his  opinion  on 
any  matter  the  commission  may  desire  to  refer 
to  such  valuer,  such  report  to  be  accompanied 
with  a  statement,  if  so  directed,  of  all  such 
facts  and  circumstances  as  may  be  required  for 
the  purpose  of  enabling  the  commission  to 
form  a  judgment  as  to  the  subject  matter  of 
snch  report.  The  commission  may  or  may 
not,  as  it  thinks  fit,  adopt  the  report  of  such 
valuer,  and  it  may  make  any  such  order  with 
respect  to  the  costs  incurred  in  respect  of  such 
report  as  it  thinks  just. 

(•5.)  The  land  commission  may  review  and 
rescind  or  vary  any  order  or  decision  pre- 
viously made  by  them,  or  any  of  them ;  but 
save  as  by  this  Act  provided  every  order  or 
decision  of  the  said  commission  shall  be  final : 
Provided  always,  that  any  order  or  decision 
made  by  three  members  of  the  land  commission 
shall  not  be  reviewed,  rescinded,  or  varied, 
except  by  three  members  of  the  land  commis- 
sion. 

Nothing  in  this  section  shall  authorise  the 
land  commission  to  determine  any  question  or 
to  exercise  any  power  of  a  judge  in  relation 
to  any  purchase  of  an  estate  by  them,  or  to  the 
purchase  of  a  holding  through  the  medium  of 
the  land  commission. 

49.  Where  the  land  commission  or  any  sub- 
commission  hold  sittings  elsewhere  than  in 
Dublin,  such  land  commission  or  sub-commis- 
sion may  use  the  courthouses  commonly  used 
for  civil  bill  purposes  or  for  the  holing  of 
courts  of  petty  sessions,  and  the  officers  of  the 
civil  bill  courts  shall,  in  the  prescribed  manner 
and  at  the  prescribed  times,  oe  bound  to  attend 
the  sittings  of  the  said  land  commission  and 
sub-commissions,  and  to  perform  analogous 
duties  to  those  which  they  perform  in  the  case 
of  a  sitting  of  the  civil  bill  court. 

50.  (1.)  The  land  commission  shall  from 
time  to  time  circulate  forms  of  application  and 
directions  as  to  the  mode  in  which  applications 
are  to  be  made  under  this  Act,  and  may  from 
time  to  time  make,  and  when  made  may 
rescind,  amend,  or  add  to,  rules  with  respect 
to  the  following  matters,  or  any  of  them  : 

(a.)  The  proceedings  on  the  occasion  of  sales 
under  this  Act : 

(h.)  The  proceedings  on  the  occasion  of 
applications  to  fix  judicial  rents  under  this 
Act  and  the  withdrawal  of  such  applica- 
tions : 


(c.)  The  proceedings  in  the  civil  bill  court 

under  this  Act : 
(fZ.)  The  consolidation  of  cases  and  the  joinder 

of  parties : 
(e.)  The  security  (if  any)  to  be  given  by 
applicants  to,  or  persons  dealing  with,  the 
commission : 
(/.)  The  proceedings  in  appeals  under  this 

Act : 
(</.)  The  proceedings  in  respect  of  cases  stated 
for  the  decision  of  Her  Majesty's  Court  of 
Appeal  in  Ireland  under  this  Act  : 
[h.)  The    proceedings    on    the    occasion    of 
applications  for  transfer  of  cases  from  the 
Cfivil  Bill  Court  to  the  land  commission 
under  this  Act : 
(t.)  The  qualifications  and  tenure  of  office 

of  assistant  commissioners : 
ij,)  The  forms  to  be  used  for  the  purposes  of 

this  Act : 
(k.)  The  scale  of  costs  and  fees  to  be  charged 
in  carrying  this  Act  into  execution,  and 
the  taxation  of  such  costs  and  fees,  and  the 
persons  by  or  from  whom  and  the  manner 
in  which  such  costs  and  charges  arc  to  be 
paid  or  deducted,  subject  nevertheless  to 
the  sanction  of  the  Treasury  as  to  the 
amount  of  fees  to  be  charged : 
(l.)  The  attendance  and  discharge  of  duties 
by  the  officers  of  the  civil  bill  courts  before 
the  land  commission  and  sub-commissions 
when  holding  sittings  under  this  Act : 
(m.)  The  mode  in  which  consents  on  the  part 
of  the  land  commission  or  of  any  landlord, 
tenant,  or  other  person  may  be  signified 
under  this  Act : 
(».)  The  service  of  notices  on  mortgagees 
and  persons    interested,  and    any  other 
matter  by  this  Act,  or  any  part  of  any 
Act  incorporated  herewith,  directed  to  be 
prescribed : 
(o.)  As  to  any  other  matter  or  thing,  whether 
similar  or  not  to  those  above  mentioned, 
in  respect  of  which  it  may  seem  to  the 
land  commission  expedient  to  make  rules 
for  the  purpose  of  carrying  this  Act  or  any 
part  of  any  Act  incorporated  herewith  into 
effect. 
(2.)  Any  rules  made  in  pursuance  of  this 
section  shall  be  judicially  noticed  in  all  courts 
of  Her  Majesty's  dominions. 

(3.)  Any  rules  made  in  pursuance  of  this 
section  shall  be  laid  before  Parliament  within 
three  weeks  after  they  are  made  if  Parliament 
be  then  sitting,  and  if  Parliament  be  not  then 
sitting,  within  three  weeks  after  the  beginning 
or  the  then  next  session  of  Parliament ;  and  if 
an  Address  is  presented  to  Her  Majesty  by 
either  House  of  Parliament  within  the  next 
subsequent  one  hundred  days  on  which  the  said 
House  shall  have  sat  praying   that  any  such 
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mle  may  bo  annulled,  Her  Majesty  may  there- 
upon by  Order  in  Council  annul  the  same,  and 
the  rule  bo  annulled  shall  thenceforth  become 
void  and  of  no  e fleet,  but  without  prejudice  to 
the  validity  of  any  proceedings  which  may  in 
the  meantime  have  been  taken  under  the 
same. 

(4.)  The  Public  Offices  Fees  Act,  1879,  shall 
apply  to  fees  payable  under  this  Act. 

51.  The  making  of  rules  and  orders  pre- 
scribing and  regulating  the  mode  of  service  of 
civil  bill  processes  in  ejectment,  and  for  reco- 
very of  rent,  is  hereby  declared  to  be  within 
the  provisions  of  the  seventy-ninth  section  of 
the  County  Officers  and  Courts  (Ireland)  Act, 
1877;  and,  notwithstanding  any  other  enact- 
ment, the  service  of  such  processes  in  the 
manner  prescribed  by  such  rules  or  orders  shall 
be  valid  and  sufficient. 

Whenever  an  action  for  the  recovery  of  rent 
not  exceeding  twenty  pounds  or  for  the  reco- 
very of  land,  whether  for  nonpayment  of  rent 
or  for  overholding,  is  brougnt  in  the  High 
Court  of  Justice  in  Ireland,  in  any  case  in  which 
the  plaintiff  in  such  action  could  have  sued  for 
the  recovery  of  such  rent  or  land  in  a  civil  bill 
court,  the  plaintiff  in  such  action  shall  not  be 
entitled  to  any  costs,  unless  the  judge  before 
whom  such  action  is  tried,  or  the  divisional 
court  to  which  such  action  is  attached,  shall  by 
order  declare  the  said  plaintiff  entitled  to 
costs. 

52.  Subject  to  rules  made  under  this  Act,  it 
shall  be  lawful  for  the  party  to  any  proceeding 
before  the  land  commission  or  any  sub-com- 
mission, or,  with  the  leave  of  such  commission 
or  sub-commission,  for  the  father  or  husband 
of  such  party»  or  for  a  solicitor  of  the  Supreme 
Court  01  Juaicature  in  Ireland  (but  not  a  soli- 
citor retained  as  an  advocate  by  such  first-men- 
tioned solicitor),  or  for  a  barrister  retained  by 
or  on  behalf  of  such  party  and  instructed  by 
his  or  her  solicitor,  but  without  any  right  of 
exclusive  audience  or  pre-audience,  to  appear 
and  address  such  comminsion  or  sub-commis- 
sion and  conduct  the  case  subject  to  such  rules 
and  regulations  ae  may  be  from  time  to  time 
prescribed. 

53.  No  person  being  a  member  of  the  land 
commission  other  than  the  judicial  commis- 
sioner, or  being  an  assistant  commissioner  or 
employed  by  the  land  commission,  shall  by 
rca^^on  of  such  membership  or  employment 
acquire  any  right  to  compenpation,  super- 
annuation, or  other  allowance  on  abolition  of 
office  or  otherwise. 


54.  No  person  being  a  member  of,  or  hold- 
ing office  under,  the  land  commission,  or  being 
an  assistant  commissioner,  shall,  during  the 
time  that  he  holds  his  office,  be  capable  of  being 
elected  a  member  of  or  sitting  in  the  Commons 
House  of  Parliament. 

55.  The  land  commission  shall  once  in  every 
year  after  the  year  one  thousand  eight  hmidred 
and  eighty-one  make  a  report  to  the  Lord 
Lieutenant  as  to  their  proceedings  under  this 
Act,  and  every  such  report  shall  be  presented 
to  Parliament. 

56.  The  land  commission  shall  from  time  to 
time  prepare  in  such  form  and  at  such  times 
as  the  Treasury  from  time  to  time  direct 
accounts  of  their  receipts  and  expenditure, 
and  within  six  months  after  the  expiration  of 
the  year  to  which  the  accounts  relate  the  land 
commission  shall  transmit  the  same  to  the 
Controller  and  Auditor  General  to  be  audited, 
certified,  and  reported  upon  in  conformity  with 
the  regulations  from  time  to  time  made  by  the 
Treasury  for  that  purpose,  and  the  aoco'mitfi, 
with  the  reports  of  the  Controller  and  Auditor 
General  thereon,  shall  be  laid  before  the  Honsc 
of  Commons  not  later  than  three  months  after 
the  date  on  which  they  were  transmitted  for 
audit  if  Parliament  be  then  sitting,  and  if  not 
sitting,  within  fourteen  days  after  Parliament 
next  assembles. 

Provided,  that  the  regulations  made  by  the 
Treasury  under  this  section  shall  be  laid  before 
the  House  of  Commons  within  one  month  of 
the  date  thereof,  if  Parliament  be  then  sitting, 
and,  if  not»  then  within  fourteen  days  after 
Parliament  next  assembles,  and  that  such 
regulations  shall  not  have  efi'ect  until  they 
have  lain  for  thirty  days  upon  the  Table  of  the 
House. 


PART  vn. 


Definitions,  Application  op  Act,  akh 

Savings. 

57.  In  the  construction  of  this  Act  the  fol- 
lowing words  and  expressions  shall  have  the 
meaning  hereby  assigned  to  them,  unless  there 
be  something  in  the  context  repugnant  thereto; 
that  is  to  Bt^, 

**  Lord    Lieutenant "    includes   the  LonL* 
Justices    or    any    other    Chief   Governor  or 
Governors  of  Ireland  for  the  time  being : 
*'  Treasury"  means  the  Commissioners  of 

Her  Majesty's  Treasury : 
*  *  Board  of  Works  "  moans    the  Commis- 
sioners of  Public  Works  in  Ireland: 
County  "  includes  a  riding  of  a  county: 


<i 
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"  Contract  of  tenancy"  means  a  letting  op 
agreement  for  the  letting  of  land  for  a 
term  of  years  or  for  lives,  or  for  lives  and 
years,  or  from  year  to  year : 

"  Tenant "  means  a  person  oocnpying  land 
under  a  contract  of  tenancy,  ana  includes 
the  successors  in  title  to  a  tenant : 

Where  the  tenant  sub-lets  part  of  his  hold- 
ing  with  the  consent  of  his  landlord  he  shall, 
notwithstanding  such  sub-letting,  be  deemed 
for  the  purposes  of  this  Act  to  be  still  in 
occupation  of  the  holding. 

"  Landlord  "  means  the  immediate  landlord 
or  the  person  for  the  time  being  entitled 
to  receive  the  rents  and  profits  or  take 
possession  of  the  land  held  by  his  tenant, 
and  includes  the  successors  in  title  to  a 
landlord : 

"  Holding  *'  during  the  continuance  of  a 
tenancy  means  a  parcel  of  land  held  by  a 
tenant  of  a  landlord  for  the  same  term  and 
under  the  same  contract  of  tenancy,  and, 
upon  the  determination  of  such  tenancy, 
means  the  same  parcel  of  land  discharged 
from  the  tenancy : 

"  Tenancy  "  means  the  interest  in  a  holding 
of  a  tenant  and  his  successors  in  title 
during  the  continuance  of  a  tenancy ;  and 
"  rent  of  a  tenancy  "  means  the  rent  for 
the  time  being  payable  by  such  tenant  or 
some  one  or  more  of  his  successors : 

"  Present  tenancy "  means  a  tenancy  sub- 
sisting at  the  time  of  the  passing  of  this 
Act  or  created  before  the  first  day  of 
January  one  thousand  eight  hundred  and 
eighty-three  in  a  holding  in  which  a 
tenancy  was  subsisting  at  the  time  of  the 
passing  of  this  Act,  and  every  tenancy  to 
which  this  Act  applies  shall  be  deemed 
to  be  a  present  tenancy  until  the  contrary 
is  proved : 

"  Future  tenancy  "  means,  except  as  afore- 
said, a  tenancy  beginning  after  the  passing 
of  this  Act : 

"  Ordinary  tenancy "  means  a  tenancy  to 
which  this  Act  applies,  and  which  is  not 
a  tenancy  subject  to  statutory  conditions, 
or  a  judicial  lease,  or  a  fixed  tenancy : 

"  Sale,"  **  sell,"  and  cognate  words,  include 
alienation,  and  alienate,  with  or  without 
valuable  consideration : 

"  Ejectment"  includes  action  for  recovery 
of  land : 

"An  estate"  means  any  lands  which  the 
land  commission  may  by  order  declare  fit 
to  be  purchased  as  a  separate  estate  for 
the  purposes  of  this  Act : 

*  *  Prescribed  "  means  prescribed  by  rules 
made  in  pursuance  of.  this  Act : 

"  Landed  Property  Improvement  (L-eland) 
Acts  "  means  the  Act  of  the  session  of  the 


tenth  and  eleventh  years  of  the  reign  of 
Her  present  Majesty,  chapter  thirty-two, 
intituled  *'An  Act  to  facilitate  the  im- 
**  provement  of  lauded  property  in  Ire- 
land," and  any  Aces  amending  or  extending 
the  same. 

Any  words  or  expressions  in  this  Act  which 
are  not  hereby  defined,  and  are  defined  in  the 
Landlord  and  Tenant  (Ireland)  Act,  1870,  shall, 
unless  there  is  something  in  the  context  of  this 
Act  repugnant  thereto,  have  the  same  meaning 
as  in  the  last-mentioned  Act,  and  the  Landlord 
and  Tenant  (Ireland)  Act,  1870,  except  in  so 
far  as  the  same  is  expressly  altered  or  varied 
by  this  Act  or  is  inconsistent  therewith,  and 
this  Act  shall  be  construed  together  as  one 
Act. 

58.  This  Act,  with  the  exception  of  so  much 
thereof  as  amends  the  Landlord  and  Tenant 
(Ireland)  Act,  1870,  in  respect  of  compensation 
for  improvements,  and  with  the  exception  of 
Part  Five  of  this  Act,  shall  not  apply  to  tenan- 
cies in — 

(1.)  Any  holding  which  is  not  agricultural 
or  pastoral  in  its  character,  or  partly  agri- 
cultural and  partly  pastoral ;  or 

(2.)  Any  demesne  lana,  or  any  land  being  or 
forming  part  of  a  home  farm  or  any  hold- 
ing ordinarily  termed  **  town-parks  "  a4.- 
joining  or  near  to  any  city  or  town  which 
bears  an  increased  value  as  accommodation 
land  over  and  above  the  ordinary  letting 
value  of  land  occupied  as  a  farm,  and  is  in 
the  occupation  of  a  person  living  in  such 
ciir  or  town,  or  the  suburbs  thereof ;  or 

(3.)  Any  holding  let  to  be  used  wholly  or 
mainly  for  the  purpose  of  pasture,  and 
valued  under  the  Acts  relating  to  the 
valuation  of  property  at  an  annual  value 
of  not  less  than  fifty  pounds ;  or 

(4.)  Any  holding  let  to  be  used  wholly  or 
mainly  for  the  purposes  of  pasture,  the 
tenant  of  which  does  not  actually  reside 
on  the  same,  unless  such  holding  adjoins 
or  is  ordinarily  used  with  the  holding  on 
which  such  tenant  actually  resides ;  or 

(5.)  Any  holding  which  the  tenant  holds  by 
reason  of  his  being  a  hired  labourer  or 
hired  servant ;  or 

(6.)  Any  letting  in  conacre  or  for  the  pur- 
poses of  agistment  or  for  temporary  depas- 
turage;  or 

(7.)  Any  holding  let  to  the  tenant  during 
his  continuance  in  any  office,  appointment, 
or  employment,  or  for  the  temporary  con- 
venience or  to  meet  a  temporary  necessity 
either  of  the  landlord  or  tenant :  Provided 
that  any  such  letting  made  after  the  pass- 
ing of  this  Act  shall  be  by  contract  in 
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writing,  which  shall  express  the  purpose 
for  which  such  letting  is  made  j 

(8.)  Any  cottage  allotment  not  exceeding 
a  halt*  of  an  acre ; 

(9.)  Any  '*  glebe  "  as  defined  by  the  Act  of 
thirty-eighth  and  thirty-ninth  Victoria, 
chapter  forty-two,  which  now  is,  or  here- 
after shall  be  held  or  occupied  by  any 
*' ecclesiastical  persons'*  as  oy  the  same 
Act  defined,  and  no  such  ecclesiastical 
person  shall  in  respect  of  such  glebe  be 
entitled  to  make  any  claim  for  compensa- 
tion under  any  of  the  provisions  of  the 
Landlord  and  Tenant  (Ireland)  Act,  1870, 
or  of  this  Act. 

59.  Where  it  appears  to  the  court,  on  the 
joint  application  of  the  landlord  and  tenant  of 
any  holaing  valued  under  the  Acts  relating  to 
the  valuation  of  rateable  property  in  Ireland 
at  a  sum  not  exceeding  thirty  pounds  a  year — 
That  the  tenant  has  paid  the  whole  (or  such 
sum  as  the  landlord  may  be  willing  to 
accept  as  the  equivalent  of  the  whole)  of 
the  rent  payable  in  respect  of  the  year  of 
the  tenancy  expiring  on  the  gale  day  next 
before  the  passing  of  this  Act,  and  that 
antecedent  arrears  are  due,  the  land  com- 
mission may  make,   in  respect  of   such 
antecedent  an-ears,  an  advance  of  a  sum 
not  exceeding  one  year's  rent  of  the  hold- 
ing, and  not  exceeding  half  the  antecedent 
arrears,  and  thereupon  the  court  shall  by 
order  declare  the  holding  to  be  charged 
with  the  repavment  of  the  advance  to  the 
land  commission,  by  a  rentcharge  payable 
half-yearly  during  the  fifteen  years  from 
the  elate  specified  in  the  order,  and  calcu- 
lated   at  the  rate  of   eight  pounds  ten 
shillings  a  year  for  every  hunared  pounds 
of  the  advance. 
Whenever  in  the  case  of  any  tenant  evicted 
for  nonpayment  of  rent  since  the  first  day 
of  May  one  thousand  eight  hundred  and 
eighty,  the  landlord  agrees  to  re-instate 
such  tenant  on  the  terms  in  this  section 
set  forth,  this  section  shall  apply  as  if 
such  tenant  had  not  been  so  evicted  fVom 
his  holding. 
The  charge  declared  by  the  order  as  afore* 
said    shall    have    priority    over    all    charges 
affecting   the  holaing    except    quit-rent  and 
Crown  rent  and  sums  payable  to  the  Commis- 
sioners of  Public  Works  or  the  Commissioners 
of  Church  Temporalities  in  Ireland,  and  the 
landlord  for  the  time  being  of  the  holding 
shall  pay  to  the  land  commission  the  sum  for 
the  time  being  due  on  account  of  such  rent- 
charge. 

Every  half-yearly  amount  of  such  rentcharge 
shall  be  deemed  to  be  an  addition  to  the  half- 


year's  rent  of  the  holding  (whether  a  judicial 
rent  or  otherwise)  due  from  the  tenant  to  the 
landlord,  and  may  be  recovered  by  the  land- 
lord accordingly. 

On  the  order  of  the  court  being  made  as 
aforesaid  in  relation  to  any  holding,  all  arrears 
of  rent  due  in  respect  of  that  holding  on  or 
prior  to  the  gale  day  next  before  the  passing 
of  this  Act  shall  be  deemed  to  be  absolately 
released. 

The  landlord  and  tenant  may  agree  that  any 
rent  paid  by  the  tenant  during  the  twelve 
months  immediately  preceding  the  passing  of 
this  Act  shall  be  deemed,  for  the  purposes 
of  this  section,  to  have  been  paid  in  respect  of 
the  rent  due  for  the  then  current  year,  and  not 
in  respect  of  arrears  of  rent. 

AVhere  arrears  of  rent  in  respect  of  a  hold- 
ing are  due  to  some  person  or  persons  besides 
the  landlord,  the  advance  maoe  by  the  land 
commission  under  this  section  shall  be  rateably 
distributed  by  the  court  amongst  the  persons 
entitled  thereto. 

An  application  for  an  advance  under  this 
section  shall  not  be  made  after  the  twent}- 
eighth  day  of  February  one  thousand  eight 
hundred  and  eighty-two. 

The  omission  or  refusal  by  either  landlord 
or  tenant  of  any  holding  to  join  with  the 
other  of  them  in  obtaining  a  loan  from  the 
land  commission  under  this  section  shall  not 
prejudice  any  other  application  or  proceeding 
which  either  of  them  may  make  or  institute 
under  this  Act  or  the  Landlord  and  Tenant 
(Ireland)  Act,  1870,  in  relation  to  the  holding. 

The  land  commission  may  make  advances 
for  the  purpose  of  this  section  out  of  any 
moneys  for  the  time  being  in  their  hands  for 
the  purposes  of  this  Act. 

Tne  land  commission  shall  at  such  time 
after  the  expiration  of  each  period  of  twelve 
months  as  the  Treasury  may  from  time  to 
time  appoint,  make  up  an  account  showing 
for  the  said  period  of  twelve  months  the 
amount  of  all  such  payments  due  to  them  in 
respect  of  rentcharges  payable  to  them  under 
this  section  as  they  have  failed  to  recover  at 
the  expiration  of  the  said  period  (in  this 
section  referred  to  as  payments  in  arrear),  and 
the  Commissioners  of  Church  Temporalities 
in  Ireland  shall,  out  of  any  moneys  at  their 
disposal,  pay  to  the  land  commission  any 
sums  appearing  from  such  account  to  be  due 
to  the  land  commission.  Any  such  payment 
by  the  Commissioners  of  Church  Temporalities 
in  Ireland  shall  not  discharge  any  person 
indebted  to  the  land  commission  in  respect  of 
any  pcmnents  in  arrear,  and  it  shall  oe  the 
duty  of  the  land  commission  to  take  any  pro- 
ceedings they  may  be  advised  for  the  recovery 
of  payments  in  arrear,  and  to  repay  to  the 
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Commissioners    of   Chnrcb   Temporalities  in 
Ireland  any  sums  so  recovered. 

60.  Any  application  which  a  tenant  is  autho- 
rised l^  this  Act  to  make  to  the  court  shall, 
if  made  to  the  court  on  the  first  occasion 
on  which  it  sits  after  the  passing  of  this  Act, 
have  the  same  operation  as  if  it  had  been  made 
on  the  day  on  which  this  Act  comes  into  force ; 
and  any  order  made  upon  such  application 
shall  be  of  the  same  efiect  as  if  it  had  been 
made  on  the  day  on  which  this  Act  comes  into 
force,  unless  the  court  otherwise  directs  ;  and 


the  person  by  whom  such  application  is  made 
shall,  if  the  court  thinks  just,  be  in  the  same 
position  and  have  the  same  rights  in  respect  of 
nis  tenancy  as  he  would  have  been  in  and 
would  have  had  if  the  application  had  been 
made  on  the  day  on  which  this  Act  comes  into 
force. 

61.  This  Act  shall  not  apply  to  England  or 
Scotland. 

62.  This  Act  may  be  cited  for  all  purposes 
as  the  Land  Law  (Ireland)  Act,  I88I. 


Chap.  50. 
Consolidated  Fund  (No.  4)  Act,  1881. 


ABSTKACT  OV  THE  ENACTMENTS. 

1.  Istue  oj  21,695,7122.  (ml  of  tiie  Consolidated  Fund  for  tlie  service  of  the  year  ending  ^Ist  March 

1882. 

2.  Tower  to  the  Treasury  to  borrow. 

3.  Short  tiUe. 


An  Act  to  apply  the  sum  of  Twenty- 
one  million  six  hundred  and  ninety- 
five  thousand  seven  hundred  and 
twelve  pounds  out  of  the  Consolidated 
Fund  to  the  service  of  the  year  ending 
on  the  thirty-first  day  of  March  one 
thousand  eight  hundred  and  eighty- 
two.  (22d  August  1881.) 

Most  Gracious  Sovereign. 
Wb,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  lour 
Majesty  in  this  session  of  Parliament,  have 
resolved  to  grant  unto  Your  Majesty  the  sum 
herein-after  mentioned ;  and  do  therefore  most 
humbly  beseech  Your  Majesty  that  it  may  be 
enacted  ;  and  be  it  enacted, by  the  Queen's  most 
Excellent  Majes^,  by  and  with  the  advice  and 
consent  of  tne  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 


the  Consolidated  Fund  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  apply 
towards  making  good  the  supply  granted  to 
Her  Majesty  for  the  service  of  the  year  ending 
on  the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty-two,  the  sum  of 
twenty-one  million  six  hundred  and  ninety- 
five  thousand  seven  hundred  and  twelve 
pounds. 

2.  The  Commissioners  of  the  Treasury  may 
borrow  from  time  to  time,  on  the  credit  of  the 
said  sum,  any  sum  or  sums  not  exceeding  in 
the  whole  the  sum  of  twenty-one  million  six 
hundred  and  ninety-five  thousand  seven 
hundred  and  twelve  pounds,  and  shall  repay 
the  moneys  so  borrowed,  with  interest  not 
exceeding  five  pounds  per  centum  per  annum, 
out  of  the  growing  produce  of  the  Consolidated 
Fund  at  any  period  not  later  than  the  next 
succeeding  quarter  to  that  in  which  the  said 
moneys  were  borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majesty's  Exche- 
auer,  and  shall  form  part  of  the  said  Consoli- 
dated Fund,  and  be  available  in  any  manner 
in  which  such  fund  is  available. 


1.  The    Commissioners    of  Her    Majesty's         3.  This  Act  may  be  cited  as  the  Consolidated 
Troasnry  for  the  time  being  may  issue  out  of     Fund  (No.  4)  Act,  1881. 
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Chap.  51. 
mid  Birds  Protection  Act,  1881. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Amendment  of  s.  3.  o/43  ^  44  FiW.  e.  36. 

2.  Am-endmmt  of  Schedule  to  43  ^  44  Vict.  c.  35. 

3.  SJiort  title  and  construction  of  Act 


An  Act  to  explain  the  Wild  Birds  Pro- 
tection Act,  1 880. 

(22d  August  1881.) 

Whereas  under  section  three  of  the  Wild 
Birds  Protection  Act,  1880,  a  person  who 
within  the  period  therein  mentioned  exposes 
or  offers  for  sale,  or  has  in  his  control  or  pos- 
session any  wild  bird  recently  killed  or  tiucen 
is  liable  to  certain  penalties  therein  mentioned, 
subject  to  the  following  exception,  "unless 
such  person  shall  prove  that  the  said  wild 
bird  was  either  killed  or  taken,  or  bought 
or  received  during  the  period  in  which  such 
wild  bird  could  be  legally  killed  or  taken, 
or  from  some  person  residing  out  of  the 
United  Eangdom  " : 
And  whereas  doubts  have  arisen  with  respect 
to  the  construction  of  the  above-recited  enact- 
ment, and  it  is  expedient  to  remove  such 
doubts : 

Be  it  therefore  enacted  by  the  Queen's  moat 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  The  above-recited  exception  in  section 
three  of  the  Wild  Birds  Protection  Act,  1880, 
shall  be  repealed,  and  in  lieu  thereof  the  fol- 
lowing enactment  shall  have  effect : 


i( 


It 


tt 


It 


<( 


if 


A  person  shall  not  be  liable  to  be  couTicted 
under  section  three  of  the  Wild  Birds  Protec- 
tion Act,  1880,  of  exposing  or  offering  for  sale, 
or  having  the  control  or  possession  of,  any 
wild  bird  recently  killed,  if  he  satisfies  the 
court  before  whom  he  is  charged  either— 
(1.)  That  the  killing  of  such  wild  bird,  if  in 
a  place  to  which  the  said  Act  extends,  was 
lawful  at  the  time  when  and  by  the  person 
by  whom  it  was  killed ;  or 
(2.)  That  the  wild  bird  was  killed  in  some 
place    to  which  the  said  Act  does  not 
extend,  and  the  fact  that  the  wild  bird 
was  imported  from  some  place  to  which 
the  said  Act  does  not  extend  shall,  nntil 
the  contrary  is  proved,  be  evidence  that 
the  bird  was  killed  in  some  place  to  which 
the  said  Act  does  not  extend. 

2.  The  Schedule  to  the  Wild  Birds  Pro- 
tection Act,  1880,  shall  be  read  and  conBtrned 
as  if  the  word  ''  Lark"  had  been  inserted 
therein. 

3.  This  Act  may  be  cited  as  the  Wild  Birds 
Protection  Act,  1881. 

This  Act  shall  be  construed  as  one  with  the 
Wild  Birds  Protection  Act,  1880,  and  that  Act 
and  this  Act  maybe  cited  together  as  the  Wild 
Birds  Protection  Acts,  1880  and  1881. 


Chap.  52. 
Royal  University  of  Ireland  Act,  1881. 


ABSTRACT   OF  THE    ENACTMENTS. 


1.  Annual  payment  hy  the  Gommissionera  of  Church  Tem^poraUtiea  in  Irdand, 

2.  Audit  of  accounts  of  university, 

3.  8Ju)rt  title. 
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An  Act  for  providing  Funds  to  defray 
certain  of  the  Expenses  of  the  Royal 
University  of  Ireland. 

(22d  August  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  From  and  after  the  passing  of  this  Act, 
the  Commissioners  of  Church  Temporalities  in 
Ireland  shall,  ont  of  the  property  accruing  to 
them  nnder  the  Irish  Church  Act,  18()9,  pay  to 
the  Royal  University  of  Ireland  the  sums 
following ;  that  is  to  say,  they  shall  pay  the 
sum  of  five  thousand  pounds  within  one  month 
after  the  passing  of  this  Act,  and  the  sum  of 
five  thousand  pounds  on  the  first  day  of 
January  one  thousand  eight  hundred  and 
cighty*two,  and  thereafter  the  annual  sum  of 
twenty  thousand  pounds,  payable  by  two  equal 
half-yearly  instalments  on  the  first  day  of  cluly 
and  first  day  of  January  in  each  vear,  the  pay- 
ment of  the  first  of  such  half-yearW  instalments 
to  be  made  on  the  first  day  of  July  after  the 
passing  of  this  Act. 

The  sums  so  provided  shall  be  applied  by  the 
Henate  of  the  Boyal  University  of  Ireland  for 


the  purposes  of  the  university,  in  accordance 
with  such  statutes,  rules,  and  ordinances  as 
pursuant  to  any  powers  conferred  by  the  Uni- 
versity Education  (Ireland)  Act,  18/9,  and  the 
Queen's  Charter  granted  in  piu*suance  thereof, 
and  subject  to  any  conditions  by  the  same 
rcs])cotiYoly  imposed,  may  from  time  to  time 
be  made  by  the  Senate  and  approved  of  by  Her 
Majesty  under  Her  Sign  Manual. 

2.  The  Senate  shall  from  time  to  time  pre- 
pare in  such  form  and  at  such  times  as  the 
Treasury  from  time  to  time  direct  accounts  of 
the  receipts  and  expenditure  of  the  Boyal  Uni- 
versity of  Ireland,  and  within  three  months 
after  the  expiration  of  the  year  to  which  tho 
accounts  relate  shall  transmit  the  same  to  tho 
Controller  and  Auditor  General  to  be  audited, 
certified,  and  reported  upon  in  conformity  with 
the  powers  and  regulations  prescribed  in  the 
Exohcquer  and  Audit  Departments  Act,  1866, 
for  rendering  and  auditing  appropriation 
accounts,  and  the  accounts,  with  the  reports  of 
the  Controller  and  Auditor  General  thereon, 
shall  be  laid  before  the  House  of  Commons 
not  later  than  three  months  after  the  date  on 
which  they  were  transmitted  for  audit  if  Parlia- 
ment be  then  sitting,  and,  if  not  sitting,  within 
fourteen  days  after  Parliament  next  assembles. 

3.  This  Act  may  be  cited  as  the  Boyal  Uni- 
versity of  Ireland  Act,  1881. 


Chap.  53. 
East  Indian  Railway  {Redemption  of  Annuities)  Acty  1881. 


ABSTKACT  OF  THE  ENACTMENTS. 


1.  Tower  tojnircliase  annnities  from  annuitants  hy  7man€  of  India  stock. 

2.  Power  to  create  India  stock  for  the  purpose  of  reducing  tliepiMic  debt  or  liabilities  of  India, 
8.  Short  title. 


An  Act  for  making  further  provision 
with  respect  to  the  Redemption  of 
the  Annuity  created  under  tlie  East 
Indian  Railway  Company  Purchase 
Act,  1879 ;  and  for  other  purposes. 

(22d  August  1881.) 

Whereas  by  the  East  Indian  Bailway  Com- 
pany Purchase  Act,  1879,  (herein-after  called 
the  Purchase  Act,)  provision  was  made  for 
transferring  to  and  vesting  in  the  Secretary  of 
State  in  Council  of  India,  herein-after  called 
the  Secretary  of  State,  the  undertaking  of  the 


East  Indian  Bailway  Company,  herein-after 
called  the  Company,  and  all  other  the  property 
of  the  Company,  save  and  except  as  therein 
mentioned,  and  for  the  creation  of  an  annuity 
of  one  million  four  hundred  and  seventy- three 
thousand  seven  hundred  and  fifty  pounds, 
terminating  on  the  fourteenth  of  February  one 
thousand  nine  hundred  and  fifty-three,  to  be 
charged  on  the  revenues  of  India,  and  to  be 
paid  to  the  Company  as  therein  mentioned  for 
the  [purpose  of  being  distributed  among  the 
proprietors  of  stock  of  the  Company : 

And  whereas  by  section  forty-six  of  the  Pur- 
chase Act  it  was  enacted  that  the  Secretary  of 
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State  might  purchase  by  agreement  from  any 
proprietor  of  stock  of  the  Company  the  amount 
of  annuity  to  which  such  proprietor  was 
entitled,  or  any  portion  thereof,  paying  in 
exchange  for  the  same  as  thereby  provided,  to 
any  such  proprietor  on  the  register  in  London 
India  Four  per  centum  stock,  and  to  any  such 
proprietor  on  the  register  at  Calcutta  India 
Four  per  centum  rupee  debt  in  India,  at  the 
respective  rates  therein  specified,  subject  to 
the  proviso  that  no  such  purchase  should  be 
made  by  means  of  India  Four  per  centum  stock 
unless  the  Secretary  of  State  should  be  autho- 
rised by  Parliament  to  create  and  issue  such 
stock  for  the  purpose  : 

And  ^?hereas  by  the  same  Act  (section  forty- 
eight)  provision  was  made  for  the  registration 
in  the  name  of  the  Secretary  of  State  of  the 
annuities  so  to  be  purchased,  and  (section 
forty-nine)  for  the  retention  by  the  Secretary 
of  State  of  the  amount  therein  mentioned  in 
respect  of  the  annuity  registered  in  his  name, 
and  (section  fifty)  for  the  rights  and  liabilities 
of  the  Secretary  of  State  in  respect  of  the 
annuity  so  registered : 

And  whereas  by  section  fifty-one  of  the  same 
Act  the  Secretary  of  State  was  required  to 
invest  one  equal  ninth  part  of  the  amount 
I'etained  by  him  in  respect  of  the  annuity 
registered  in  his  name,  in  order  to  provide  a 
sinking  fund  to  bo  applied  in  the  reauction  of 
the  public  debt  of  India  created  under  the 
authority  of  Parliament : 

And  whereas  by  an  Act  of  the  same  Session, 
chapter  fortj-three,  "  to  enable  the  Secretary 
"  of  State  m  Council  of  India  to  create  and 
**  issue  capital  stock  in  the  United  Kingdom 
"  in  exchange  for  so  much  of  the  annuity 
"  created  unaer  the  East  Indian  Railway  Com- 
"  pany  Purchase  Act,  1879,  nnd  thereby  made 
**  chargeable  on  the  revenues  of  India,  as  may 
"  be  purchased  by  the  Secretary  of  State 
"  imder  that  Act"  (herein-after  called  the 
Eedemption  Act),  the  Secretary  of  State  was 
authorised  to  create  and  issue  India  four  per 
centum  stock  for  the  purposes  of  the  Purchase 
Act,  and  such  stock  has  accordingly  been 
created  and  issued,  and  paid  in  exchange  for  a 
portion  of  the  annuity  created  under  the 
Purchase  Act : 

And  whereas  by  reason  of  the  conversion  of 
the  stock  of  the  Company  into  the  annuities 
created  under  the  Purchase  Act  there  are  no 
longer  any  proprietors  of  that  stock,  and  it  is 
expedient  that  the  powers  of  the  Secretary  of 
State  be  extended  to  authorise  the  purchase  of 
the  said  annuities  from  the  holders  thereof : 

And  whereas  it  is  expedient  that  the  Secretair 
of  State  be  authorised  to  create  and  issue  such 
capital  stock,  bearing  interest  at  a  lower  rate 
than  four  per  centum  per  annum,  as  may  be 


required  either  for  the  purpose  of  this  purchase, 
or  for  the  purpose  of  reducing  the  liabilities 
charged  on  the  revenues  of  India  by  the 
redemption  of  any  part  of  those  liabilities 
which  may  for  the  time  being  bear  interest  at 
a  rate  not  lower  than  the  stock  so  created : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  (1.)  The  Secretary  of  State  may  purchase 
by  agreement  from  any  holder  of  the  annuity 
created  under  the  Purchase  Act  the  whole  or 
any  part  of  the  annuity  held  by  him,  paying  in 
exchange  for  the  same  India  stock  created 
under  this  Act  at  such  a  rate  of  exchange  that 
the  annual  interest  on  the  stock  given  in 
exchange  for  any  annuity  shall  not  exceed 
eight  nmths  of  the  annuity. 

(2.)  The  annuities  purchased  under  this 
section  shall  be  registered  in  the  books  of  the 
Company  in  the  name  of  the  Secretary  of 
State  by  his  official  style,  and  sections  fortv- 
nine  and  fifty  of  the  I^irchase  Act  shall  apply 
to  them  as  if  they  were  so  registered  in  pur- 
suance of  that  Act. 

2.  (1.)  The  Secretary  of  State  may  from 
time  to  time  create  and  issue  so  much  capital 
stock,  bearing  interest  at  the  rate  of  tnree 
and  a  half  per  centum  per  annum,  or  at  anj 
other  rate  not  higher  than  four  per  centnm 
per  annum,  as  may  be  required  either  for  the 
purpose  of  redeeming  the  annuities  created 
under  the  Purchase  Act  by  the  purchase 
thereof  under  this  Act,  or  for  the  purpose  of 
redeeming  any  other  liability  now  charged  on 
the  revenues  of  India  and  bearing  interest  or 
involving  an  annual  payment  at  a  rate  not 
lower  than  the  interest  of  the  stock  so 
created ;  subject,  nevertheless,  to  the  following 
provisoes : — 

(a.)  The  difference  between  the  interest  or 
annual  payment  in  respect  of  the  liabili^ 
redeemed  and  the  interest  on  the  stock 
created  for  redemption  thereof  shall  be  Bet 
aside  and  invested  in  manner  directed  bj 
section  fifty -one  of  the  Purchase  Act  wiui 
respect  to  the  amount  of  annuity  retained 
by  the  Secretary  of  State  under  that  Act, 
BO  as  to  provide  a  sinking  fund  to  be 
applied  in  reduction  of  the  public  debt  of 
India  created  under  the  authority  of 
Parliament : 

(5.)  Any  stock  or  securities  that  may  be 
cancelled  or  redeemed  for  the  purposes  of 
such  reduction  shall  not  be  re-issued 
without  the  authority  of  Parliament : 
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(c.)  llie  amount  so  set  aside  shall  be  sufficient 
to  repay  the  principal  of  the  stock  created 
at  the  expiration  of  the  period  daring 
which  the  Secretary  of  Htate  was  liable  to 
pay  the  interest  or  annnal  payment  re- 
deemed by  means  of  the  creation  of  the 
stock,  if  that  period  does  not  exceed 
ninety-nine  years,  but  if  it  does  exceed 
ninety-nine  years  then  at  the  expiration  of 
ninety-nine  years  from  the  date  of  the 
creation  of  the  stock : 

(d.)  When  and  so  soon  as  the  public  debt 
of  India  created  under  the  authority  of 
Parliament  shall  by  the  operation  of  the 


said  sinking  fund  bo  reduced  by  an  amount 
equivalent  to  the  amount  of  the  public 
debt  of  India,  attributable  to  the  redemp- 
tion effected  under  this  section,  any  ob- 
ligation   imposed    on    the    Secretary    of 
State  under  or  by  virtue  of  this  section 
shall  cease  and  determine. 
(2.)  All  the  provisions  of  the  Eedemption 
Act  with  respect  to  the  capital  stock  created  or 
issued  under  that  Act  shall  apply  to  the  capital 
stock  created  or  issued  under  this  Act. 

3.  This  Act  may  be  cited  as  the  East  Indian 
Eailway  (Bedemption  of  Annuities)  Act,  1881. 


Chap.  54. 
Indian  Loan  Act^  1881. 


ABSTRACT  OF  THE  £NACTM£NTS. 

1.  Short  title. 

2.  Repeal  of  4i^  Sf  43  Vid,  cc.  45  and  61,  and  provieion  as  to  conversion  of  anntiUios  into  terminahle 

annuities. 

3.  Temporary  increase  of  permanent  annual  charge  of  NatioTtal  Debt. 


An  Act  to  make  further  provision  with 
respect  to  the  Indian  Loan  of  1879. 

(22d  August  1881.) 

Whebs&s  the  Indian  Advance  Act,  1879, 
authorised  the  Commissioners  of  Her  Majesty's 
Treasury  (in  this  Act  referred  to  as  the 
Treasury)  to  advance  to  the  Grovemment  of 
India  two  million  pounds,  and  provided  that 
such  advance  should  be  repaid  by  the  Govern* 
ment  of  India  as  follows : 


In  the  financial  year  1880-81 
In  each  of  the  six  succeeding 
financial  years 


290,000L 
285,000Z. 


inclusive  of  interest,  at  the  rate  of  three  per 
cent.,  and  at  such  time  or  times  as  might  bo 
agreed  on  between  the  Treasury  ana  the 
Government  of  India,  but  the  Act  provided 
that  the  interest  so  received  should  be  repaid 
to  the  Government  of  India : 

And  whereas  the  said  sum  of  two  million 
pounds  was  advanced  to  the  Government  of 
India,  but  no  sum  has  been  repaid  by  the  said 
Government  in  respect  either  of  principal  or 
interest : 

And  whereas  in  pursuance  of  the  East  Indian 
Loan  (Annuities)  Act,  1879,  the  above  sura 
was  raised  by  the  creation  of  two  million  and 
forty-nine  thousand  two  hundred  and  fifty-nine 
pounds  five  shillings  and  ninepence  three  per 
cent,   consolidated  bank  annuities,  and  those 


annuities  are  charged  on  the  Consolidated 
Fund,  but  are  not  paid  out  of  the  permanent 
annual  charge  for  the  National  Debt : 

And  whereas  the  said  annuities  were  pur- 
chased by  the  Commissioners  for  theEeduction 
of  the  National  Debt  (in  this  Act  referred  to  as 
the  National  Debt  Commissioners)  on  account 
of  trustee  and  post  office  savings  banks : 

And  whereas  it  is  expedient  to  repeal  the 
said  obligation  on  the  Government  of  India  to 
repay  the  said  sum  of  two  million  pounds,  and 
to  provide  for  the  conversion  of  the  above- 
mentioned  amount  of  three  per  cent,  consoli- 
dated bank  annuities  into  terminable  annuities 
and  for  the  payment  of  those  annuities  out  of 
the  permanent  annual  charge  for  the  National 
Debt: 

Be  it  therefore  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Indian  Loan 
Act,  1881. 

2.  (1.)  The  Indian  Advance  Act,  1879,  and 
the  East  Indian  Loan  (Annuities)  Act,  1879, 
arc  hereby  repealed  without  prejudice  to  any- 
thing done  in  pursuance  of  the  said  A.'ts 
before  the  passing  of  this  Act. 
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(2.)  The  throo  per  cent,  consolidated  bank 
annuities  created  in  pursuance  of  the  East 
Indian  Loan  (Annuities)  Act,  1879,  shall  con- 
tinue to  be  charged  on  the  Consolidated  Fund, 
and  shall  be  paid  out  of  the  permanent  annual 
charge  of  the  National  Debt. 

(3.)  The  Treasury  shall  at  any  time  or  times 
before  the  thirty-first  day  of  March  one 
thousand  eight  hundred  and  eighty-two  con- 
vert into  terminable  annuities  for  periods  not 
exceeding  twenty-five  years  such  amounts  of 
three  per  cent,  consolidated  bank  annuities 
held  by  the  National  Debt  Commissioners  on 
account  of  trustee  and  post  office  savings  banks, 
or  either  bf  them,  as  in  the  whole  afe  equal 
to  two  million  and  forty-nine  thousand  two 
hundred  and  fifty-nine  pounds  five  shillings 
and  ninepence  capital  stock. 

(4.)  The  Treasury  may  convert  the  same  by 
a  warrant  to  the  Governor  and  Company  of 
the  Bank  of  England  directing  them  to  cancel 
the  said  annuities  in  their  books  as  from  the 
date  of  conversion  specified  in  the  warrant, 
and  to  inscribe  in  their  books,  as  from  the 
same  date  to  the  same  account  as  that  for 
which  the  cancelled  annuities  were  held,  ter- 
minable annuities  of  the  amounts  and  for  the 
periods  mentioned  in  the  warrant. 

(5.)  The  amount  of  the  terminable  annuities 
to  be  inscribed  shall  be  certified  to  the  Treasury 
by  the  National  Debt  Commissioners  under  the 
hands  of  the  Controller-General,  or  Assistant 
Controller,  and  of  the  Actuary  of  the  National 
Debt  Office. 

(6.)  For  the  purpose  of  ascertaining  the 
amount  of  the  terminable  annuities — 

interest  shall  be  taken  at  the  rate  of  interest 
yielded  by  three  per  cent,  consolidated 
bank  annuities  at  the  average  price  of  the 
day  as  certified  by  the  Bank  of  England 
on  the  date  of  conversion. 

the  capital  value  of  perpetual  annuities 
shall  be  calculated  at  the  aversige  price  of 
the  same  day. 

(7.)  The   perpetual    anuaitics   directed    in 


pursuance  of  this  Act  to  be  cancelled  shall 
aftof  the  date  of  conversion  be  cancelled,  and 
all  payments  in  respect  thereof  shall  cease. 

(8.)  The  terminable  annuities  created  under 
this  Act  shall  after  the  date  of  their  creation 
be  charged  on  the  Consolidated  Fund,  and  be 
paid  out  of  the  permanent  annual  charge  of 
the  National  Debt  yearly  or  half-yearly  at 
such  times  in  each  year  as  may  be  fixed  by  the 
warrant  creating  them. 

(9.)  Every  terminable  annuity  received  by 
the  National  Debt  CommiBsioners  in  pursa- 
ance  of  this  Act  shall,  so  far  as  it  represents 
interest,  be  dealt  with  as  dividends  of  the  per- 
petual annuities  converted  into  such  termin- 
able annuity  would  have  been  applied,  and, 
so  far  as  it  represents  principal,  shall  be  dealt 
with  by  them  as  moneys  received  on  account 
of  trustee  or  post  office  savings  banks,  as  the 
case  mav  be. 

(10.)  The  warrants  of  the  Treasury  issued  in 
pursuance  of  this  Act  shall  be  a  sufficient 
authority  to  the  Bank  of  England  for  doing 
the  things  thereby  directed,  and  copies  of  such 
warrants  shall  be  laid  before  both  Hooses  of 
Parliament  within  one  month  after  they  arc 
issued,  if  Parliament  is  then  sitting,  and,  if 
not,  within  one  month  after  the  then  next 
meeting  of  Parliament. 

3.  For  the  period  of  four  financial  years 
commencing  on  the  first  day  of  April  one 
thousand  eight  hundred  and  eighty-one,  the 
permanent  annual  charge  for  the  National 
Debt  shall,  subject  to  any  increase  under  the 
Savings  Bank  Act,  1880,  be  twenty-eight 
million  nine  hundred  and  twenty  thousand 
pounds,  and  thereafter  during  the  cuirency  of 
the  terminable  annuity  created  under  this  Act 
shall  be  twenty -eight  million  one  hundred  and 
twentv  thousand  pounds,  and  during  the  said 
periods  the  Sinking  Fund  Act,  1876,  shall  be 
construed  as  if  the  above-named  soms  were 
respectively  substituted  in  the  first  section  of 
that  Act  for  **  twenty-eight  million  pounds." 


Chap.  55. 
National  Debt  Acty  1881. 


ABSTRACT  OP  TUB  ENACTMENTS. 


I.  Short  iUJe, 


2.  Conversion  of  Exdic/ixier  ho)ids  i)i(o  jwrniancnt  anuuilks  loUlt  ^t'/i /»///»//< on i 

8.  S uiiplc mental  lyrovisions  as  to  creation  of  annuities. 

4.  Treasury  warrants  to  he  authority  for  Bank  of  England. 

5.  J)e/^1/iration  as  to  iZ  ^  ^  Vict.  c.  36.  «.  1. 


6.  Definitiofis. 
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An  Act  to  make  further  provision  re- 
specting the  National  Debt  and  the 
Investment  of  Moneys  in  the  hands 
of  the  National  Debt  Commissioners  on 
account  of  Savings  Banks  and  other- 
wise. (22d  August  1881.) 

Whereas  it  is  expedient  to  make  farther 
provision  respecting  the  secorities  held  by  the 
{Rational  Debt  Commissioners : 

Bo  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  National 
Debt  Act,  1881. 

2.  (1.)  The  Treasury  may  pay  off  any  Ex- 
checiuer  bonds  held  at  the  passing  of  this  Act 
by  the  National  Debt  Commissioners  on  ac- 
count of  Trustee  and  Post  Office  Savings 
Banks,  not  exceeding  in  the  whole  seven 
million  seven  hundred  and  fifty  thousand 
pounds  by  the  creation  as  from  the  day  on 
which  each  such  bond  falls  due,  of  perpetual 
annuities  of  equivalent  capital  value,  and  the 
day  on  which  each  such  bond  falls  due  shall 
be  for  the  purposes  of  this  Act  the  date  of  the 
creation  of  such  annuities. 

(2.)  During  twenty-five  years  from  the  date 
of  the  creation  of  any  perpetual  annuities  in 
pursuance  of  this  section  there  shall  be  charged 
on  and  paid  out  of  the  Consolidated  Fund  as  a 
sinking  fund  for  such  perpetual  annuities  an 
annual  sum  for  the  mrst  four  years  of  one 
pound,  and  afterwards  of  three  pounds  four 
shillings  and  fourpence  for  every  hundred 
pounds  of  the  nominal  capital  amount  of  per- 
petual annuities  created,  and  such  sum  snail 
be  paid  to  the  National  Debt  Commissioners 
and  shall  be  applied  by  them  as  if  it  were 
part  of  the  new  sinking  fund  under  the  Sink- 
ing Fund  Act,  1875. 

(3.)  The  perpetual  annuities  created  under 
this  section  shall  be  charged  on  the  Consoli- 
dated Fund,  but  the  said  annuities  during  the 
twenty-five  years  above-mentioned,  and  the 
sinking  funa  under  this  section  shall  not  be 
paid  out  of  the  permanent  annual  charge  of 
the  national  debt. 

(4.)  This  section  shall  apply  to  Exchequer 
bonds  falling  due  in  the  month  of  August  one 
thousand  eight  hundred  and  eighty-one,  either 
before  or  after  the  passing  of  this  Act. 

3.  For  the  purposes  of  this  Act  the  following 
provisions  shall  have  effect : 


(1.)  The  annuities  shall  bo  created  by  a 
warrant  from  the  Treasury  to  the  Bank  of 
England  directing  them  to  inscribe  in 
their  books,  as  from  the  date  of  creation 
specified  in  the  warrant,  perpetual  annui- 
ties of  the  amount  and  description  men- 
tioned in  the  warrant. 

(2.)  The  said  amount  shall  be  certified  to  the 
Treasury  by  the  National  Debt  Commis- 
sioners under  the  hands  of  the  Controller 
General  or  Assistant  Controller  and  of  tho 
Actuary  of  tho  National  Debt  Office. 

(3.)  The  equivalent  capital  value  of  perpetual 
annuities  shall  be  calculated  at  the  average 
price  of  the  day  as  certified  by  the  Bank 
of  England  on  tho  date  of  creation,  but  if 
no  price  of  stock  is  recorded  on  the  date  of 
creation,  the  price  certified  on  the  day 
nearest  precedirig  shall  be  adopted. 

(4.)  The  perpetual  annuities  created  in  pur- 
suance of  this  Act  shall  be  consolidated 
with  other  perpetual  annuities  of  the  same 
description  and  payable  at  the  same  date, 
and  shall  be  transferable  in  the  books  of 
the  Bank  of  England  in  like  manner  as  the 
annuities  with  which  they  are  consoli- 
dated, and  shall  be  subject  to  the  enact- 
ments  relating  to  those  annuities  so  far  as 
is  consistent  with  the  tenour  of  those 
enactments;  but  nothing  in  this  section 
shall  make  section  sixty-nine  of  the 
National  Debt  Act,  1870,  apply  to  any 
annuities  created  in  pursuance  of  this  Act. 

4.  The  warrants  of  the  Treasury  issued  in 
pursuance  of  this  Act  shall  be  a  sufficient 
authority  to  the  Bank  of  England  for  doing  tho 
things  thereby  directed,  and  copies  of  such 
warrants  shall  be  laid  before  both  Houses  of 
Parliament  within  one  month  after  they  are 
issued  if  Parliament  is  then  sitting,  and  if  not, 
within  one  month  after  tho  then  next  meeting 
of  Parliament. 

6.  Whereas  in  pursuance  of  tho  Savings 
Banks  Act,  1880,  a  terminable  annuity  is 
directed  to  be  inscribed  in  the  books  of  the 
Bank  of  England  for  the  National  Debt  Com- 
missioners on  account  of  trustee  savings 
banks,  for  the  purpose  of  paving  ofi*  the 
deficiency  therein  mentioned,  and  doubts  have 
arisen  with  respect  to  the  interest  on  securities 
in  which  such  annuity  is  to  be  invested,  and  it 
is  expedient  to  remove  such  doubts:  Be  it 
therefore  enacted  that — 

During  the  currency  of  the  said  annuity,  the 
interest  ai'ising  from  any  securities  in  which 
the  money  received  in  respect  of  the  said 
annuity,  or  of  any  investment  of  the  said 
annuity  is  invested,  shall  for  the  purpose  of 
the  annual  tu^count  required  to  be  made  up  by 
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the  National  Debt  Commissioners  of  the 
interest  arising  from  securities  in  their  hands 
be  treated  as  capital  and  not  as  interest. 

6.  In  this  Act,  nnless  the  context  otherwise 
rcqnires — 

The  expression  "  Treasury"  means  the  Com- 
missioners  of  Her  Majesty's  Treasury : 

The  expression  **  National  Debt  Commis- 
sioners "  means  the  Commissioners  for  the 
Reduction  of  the  National  Debt : 


The  expression '' Bank  of  England "  means 
the  u-overnor  and  Company  of  the  Bank  of 
England : 

The  expression  "perpetual  annuitiea" 
means  three  and  a  half  per  cent,  bank 
annuities,  three  per  cent,  consolidated 
bank  annaities,  tnree  per  cent,  rednced 
bank  annuities,  new  three  per  cent,  bank 
annuities,  or  two  and  a  half  per  cent,  bank 
annuities. 


Chap.  56. 
Appropriation  Act,  1881. 

ABSTRACT  OP  THE  ENACTMENTS, 


Grant  out  of  Consolidated  Fwnd. 

1.  Issue  of  13,764,5072.  out  of  the  Consolidated  Fund. 

2.  Fowerfor  the  Treasury  to  borrow. 

Appropriation  of  Grants. 

3.  Appropriatimi  of  sums  voted  for  supply  sei'vices. 

4.  Treasury  may^  in  certain  cases  of  exigency,  authorise  expenditure  unprovided  for  ;  provided  (hat 

tJui  aygrega^  grants  for  the  navy  services  and  for  the  army  services  respectively  be  not  exceeded. 

5.  Sanction  for  navy  and  army  expenditure  for  1879-80  unprovided  for, 

6.  Beclaraiion  required  in  certain  cases  before  receipt  of  sums  appropriaJted. 

7.  Short  tUle  of  Act, 

AbSTKACT  op   SCHEDrLES. 


An  Act  to  apply  a  sum  out  of  the  Con- 
solidated Fund  to  the  service  of  the 
year  ending  on  the  thirty-first  day  of 
March  one  thousand  eight  hundred 
and  eigbty-two,  and  to  appropriate 
the  Supplies  granted  in  tbis  Session 
of  Parliament.       (27th  August  1881 .) 

Most  Gracious  Sovereign, 
We,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  King- 
dom of  Great  Britain  and  Ireland  in  Parlia- 
ment assembled,  towards  making  good  the 
supply  which  we  have  cheerfully  granted  to 
Your  Maiestv  in  this  session  of  Parliament, 
have  resolved  to  grant  unto  Your  Majesty  the 
sum  herein-after  mentioned ;  and  do  therefore 
most  humbly  beseech  Your  Majesty  that  it 
may  be  enacted ;  and  be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual 
nnd  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

Grant  oiU  of  Consolidated  Fund, 

1.  The    Commissioners    of    Her    Majesty's 
Treasury  for  the  time  being  may  issue  out  of 


the  Consolidated  Fund  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  apply 
towards  making  good  the  supply  granted  to 
Her  Majesty  for  the  service  of  the  year 
ending  on  the  thirty- first  day  of  March  one 
thousand  eight  hunou*ed  and  eighty-two,  the 
sum  of  thirteen  million  seven  hundred  and 
sixty-four  thousand  five  hundred  and  seven 
pounds. 


2.  The  Commissioners  of  Her  Majestr's 
Treasury  may  borrow  from  time  to  time,  on 
the  cremt  of  the  said  sum  of  thirteen  million 
seven  hundred  and  sixty-four  thousand  five 
hundred  and  seven  pounds,  any  sum  or  sums 
of  equal  or  less  amount  in  the  whole,  and 
shall  repay  the  moneys  so  borrowed,  with 
interest  not  exceeding  five  pounds  per  centum 
per  annum,  out  of  the  growing  produce  of 
the  Consolidated  Fund  at  any  period  not  later 
than  the  next  succeeding  quarter  to  that  in 
which  the  said  moneys  were  borrowed. 

Any  moneys  so  borrowed  shall  be  placed  to 
the  credit  of  the  account  of  Her  Majesty's 
Exchequer,  and  shall  form  part  of  the  said 
Consolidated  Fund,  and  be  available  in  any 
manner  in  which  such  fund  is  available. 
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Appropriation  of  Grants. 

3.  All  Biims  granted  by  this  Act  and  the 
other  Acts  mentioned  in  Schedule  (A.)  an- 
nexed to  this  Act  oat  of  the  said  Consolidated 
Fond  towards  making  good  the  snpplj  granted 
to  Her  Majesty,  amounting,  as  appears  by  the 
said  Schedale,  in  the  agn'egate,  to  the  sum  of 
fifty-eight  million  two  hundred  and  ninety- 
one  thousand  four  hundred  and  sixty-three 
pounds  four  shillings  and  twopence,  are  appro- 
priated and  shall  be  deemed  to  have  been 
appropriated  as  from  tho  date  of  the  passing 
of  the  first  of  the  Acts  mentioned  in  the  saia 
Schedule  (A.)  for  the  purposes  and  services 
expressed  in  Schedule  (B.)  annexed  hereto. 

The  abstract  of  schedules  and  schedules 
annexed  hereto,  with  the  notes  (if  any)  to  such 
schedules,  shall  be  deemed  to  be  part  of  this 
Act  in  the  same  manner  as  if  they  had  been 
contained  in  the  body  thereof. 

4.  If  a  necessiW  arise  for  incurring  expen- 
diture not  proYioed  for  in  the  sums  appro- 
priated to  naval  and  military  services  by  this 
Act,  and  which  it  may  be  detrimental  to  the 
public  service  to  postpone  until  provision  can 
he  made  for  it  by  Parliament  in  the  usual 
course,  each  of  the  departments  entrusted 
with  the  control  over  the  said  services  shall 
forthwith  make  application  in  writing  to  the 
Commissioners  of  Her  Majesty's  Treasury  for 
their  authority  to  defray  temporarily  such 
expenditure  out  of  any  surpluses  which  may 
have  been  or  which  may  be  effected  by  the 
saving  of  expenditure  upon  votes  within  the 
same  department,  and  in  such  application  the 
department  shall  represent  to  tne  Commis- 
sioners of  the  Treasury  the  circumstances 
which  may  render  such  additional  expenditure 
necessary,  and  thereupon  the  said  Commis- 
sioners may  authorise  the  expenditure  unpro- 
vided for  as  aforesaid  to  be  temporarily 
defrayed  out  of  any  surpluses  which  may  have 
been  or  which  may  be  effected  as  aforesaid 
upon  votes  within  the  same  department ;  and 
a  statement  showing  all  cases  in  which  the 
naval  and  military  departments  have  obtained 
the  sanction  of  the  said  Commissioners  to  any 
expenditure  not  provided  for  in  the  respective 
votes  aforesaid,  accompanied  by  copies  of  the 
representations  made  to  them  by  the  said 
departments,  shall  be  laid  before  the  House 
of  Commons  with  tho  appropriation  accounts 
of  navy  and  army  services  for  the  year,  in 
order  that  such  proceedings  may  be  submitted 
for  the  sanction  of  Parliament,  and  that  pro- 
vision may  be  made  for  the  deficiencies  upon 
the  several  votes  for  the  said  services  in  such 
manner  as  Parliament  may  determine. 


The  Commissioners  of  the  Treasury  shall 
not  authorise  any  expenditure  whicn  may 
cause  an  excess  upon  the  aggregate  sums 
appropriated  by  this  Act  for  naval  services 
and  for  army  services  respectively. 

6.  Whereas  the  Commissioners  of  the  Trea- 
sury, under  the  powers  vested  in  them  by  the 
Act  of  the  session  held  in  the  forty-second 
and  forty-third  years  of  the  reign  of  Her 
present  Majesty,  chapter  fifty-one,  have  autho- 
rised expenditure  not  provided  for  in  the  sums 
appropriated  by  the  said  Act  to  certain  votes 
for  naval  and  military  services  for  tho  year 
ended  on  the  thirty-first  day  of  March  one 
thousand  eight  hundred  and  eighty,  to  be  in 
part  temporarily  defrayed  out  of  tne  balances 
unexpended  in  respect  of  the  sums  appropriated 
to  certain  other  votes  for  naval  and  military 
services  for  the  said  year ;  viz., 

Ist.  Expenditure  for  certain  navy  services 
unprovided  for,  temporarily  defrayed 
to  the  extent  of  two  hundred  and  eight 
thousand  six  hundred  and  eighty-four 
pounds  fourteen  shillings  and  sixpence 
out  of  the  unexpended  balances  of 
certain  other  votes  for  navy  services. 
2d.  Expenditure  for  certain  army  services 
unprovided  for,  temporarily  defrayed 
to  the  extent  of  four  hundred  and 
twenty-one  thousand  one  hundred  and 
forty-five  pounds  seven  shillings  and 
tenpence  out  of  the  unexpended  balances 
of  certain  other  votes  for  army  services, 
and  out  of  the  sum  realised  in  excess 
of  the  estimated  appropriations  in  aid : 
It  is  enacted,  that  the  application  of  the  said 
sums  is  hereby  sanctioned. 

6.  A  person  shall  not  receive  any  part  of  a 
grant  which  may  be  made  in  pursuance  of  this 
Act  for  half  pay,  or  army,  navy,  or  civil  non- 
effective services  until  he  has  subscribed  such 
declaration  as  may  from  time  to  time  be  pre- 
scribed by  a  warrant  of  the  Commissioners  of 
Her  Majesty's  Treasury  before  one  of  the 
persons  prescribed  by  such  warrant. 

Provided  that,  whenever  any  such  payment 
is  made  at  more  frequent  intervals  than  once 
in  a  quarter,  the  Commissioners  of  Her  Ma- 
jesty's Treasury  may  dispense  with  the  pro- 
duction of  more  than  one  declaration  in  respect 
of  each  quarter. 

Any  person  who  makes  a  declaration  for 
the  purpose  of  this  section,  kno>ving  tlic  same 
to  be  untrue  in  any  material  particitlar,  sliull 
be  guilty  of  a  misdemeanor. 

7.  This  Act  may  bo  cited  for  all  purposes  as 
the  Appropriation  Act,  1881. 


^j;v:c  «>    — 
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ABSTRACT 

OP 

SCHEDULES  (A.)  and  (B.)  to  which  this  Act  refers. 


SCHEDULE  (A.) 


Grants  oat  of  the  Consolidated  Fand 


M  8.  d. 

58,291,463   4   2 


SCHEDULE  (B.)— Appropbution  oi  Grants. 


1880-81. 

Part    1.  Deficiencies,  1879-80 

2.  Supplementary,  1880-81 

3.  Afghan  War  (Grant  in  Aid)  1880-81 

4.  Army  (Supplementary)  1880-81 
6.  Navy  (Supplementary)  1880-81 
6.  Exchequer  Bonds,  1880-81    - 


»> 


}» 


»» 


y* 
ft 

ti 
i> 
»i 
n 

ii 
)) 
it 


t* 

if 
n 

9f 


£  «.  d. 

12,109  4  2 

368,462  0  0 

600,000  0  0 

446,000  0  0 

210,000  0  0 

2,500,000  0  0 


1881-82. 

7.  Navy         -  .  - 

8.  Army        -  •  - 

9.  Army  (Indian  Homo  Charges) 

10.  Civil  Services,  Class  I. 


11. 
12. 
13. 
14. 
15. 
16. 


Ditto, 
Ditto, 
Ditto, 
Ditto, 
Ditto, 
Ditto, 


Class  II. 
Class  in. 
Class  TV. 
Class  V. 
Class  VI. 
Class  VII. 


£ 
1.626,673 
2,483,171 
6,949,146 
4,461,456 
636,257 
1,172,166 
46.610 


Total  Civil  Services 

17.  Eevenue  departments,  &o.        -  - 

18.  Advances  for  Greenwich  Hospital  and  School   - 

19.  Expenses  connected  with  the  Transvaal  - 

20.  Afghan  War  (Grant  in  Aid)         - 


£       ».  d. 


4,036,571    4 


2 


10,895,919    0   0 

16,589,600    0   0 

1,100,000    0   0 


16,224,369  0  0 

8,392,581  0  0 

152,523  0  0 

400,000  0  0 

500,000  0  0 


.^58,291,463    4   0 


SCHEDULE  (A.)— Grants  out  op  the  Consolidated  Fukd, 
For  the  service  of  the  years  ending  31st  March  18&}  and  1881 ;  viz, : — 


Under  Act  44  Vict.  cap.  1. 
Under  Act  44  Vict.  cap.  8.         - 
For  the  service  of  the  year  ending  Slit  March  1882  : — 
Under  Act  44  Vict.  c.  8. 
Under  Act  44  &  45  Vict.  c.  15.  - 
Under  Act  44  &  45  Vict.  c.  50.  - 
Under  this  Act   -  -  -  - 


£  s.  (f. 

-  2,500.000  0  0 

-  1,636,571  4  2 

-  11,819,046  0  0 

-  6,975,627  0  0 

-  21,695,712  0  0 

-  13,764,507  0  0 


Total 


58,291,463    4 
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Dehcibncies. 


Schedule  of  Sums  granted  to  make  good  deficiencies  on  the  several  grants  Herein  particularly 
mentioned  for  the  year  ended  on  the  31st  day  of  March  1880  ;  viz. : — 


CIVIL  SERVICES. 

Class  II. 

The  Mint,  including  Coinage     -  .  .  . 

Lunacy  Commission,  Scotland   -  -  -  - 

Class  III. 

County  Courts    -  -  •  ^  ••  - 

Land  Kegistry     ------ 

Convict  Establishments  in  England  and  the  Colonies  - 

Class  IV. 

Endowed  Schools  Commissioners,  Ireland 

Queen's  Colleges,  Ireland  -  -  .  - 

Class  V. 

Consular  Services  -  .  .  .  - 

Suppression  of  the  Slave  Trade  -  -  -  - 

Total    - 


£    8.    d. 

64    2    2 
44  10    7 


2,124  17  11 

12  19    7 

2,205    8    6 


167  12    6 
517    0  10 


5,421  12    6 
1,550  19    7 

12.109    4    2 


SCHEDULE  (B.)— Pakt  2. 


SUPPLEMENTART. 

Schedule  of  Supplementary  Sums  granted  to  defray  the  charges  for  the  Services  herein 
particularly  mentioned  for  the  year  ended  on  the  Slst  day  of  March  1881 ;  viz.  : — 


Class  I. 

Public  Buildings,  Great  Britain 
Surveys  of  the  United  Kingdom 
Science  and  Art  Department  Buildings 
British  Museum  Buildings 
Diplomatic  and  Consular  Buildings    - 

Cla^  II. 

Treasury  •  -  .  - 

Forei^  OflBce  -  .  . 

Colomal  Oflfice  -  -  - 

Board  of  Trade  .  .  - 

Civil  Service  Commission 

Friendly  Societies  Registry  - 
Local  Government  Board 

The  Mint,  including  Coinago  - 
Stationery  and  Printing 

Ireland  ; 
Chief  Secretary's  Office 
Local  Government  Board 
Public  Works  Office      - 


2,192 
3.000 
6,087 
800 
1,838 


260 

14,000 

1,660 

5,500 

1,800 

250 

4,976 

5,000 

39,750 


750 
6,883 
1,800 


172 


STATUTES  OF  THE  REALM. 


[chap.  56. 


CLA.SS   III. 

Law  Charges,  England  -  -  . 

Chancery  Division,  High  Court  of  Justice 
Central  Office  of  the  Supremo  Court  of  Judicature 
Wreck  Commission       -  -  -  - 

Police  Courts,  London  and  Sheerness 
Police,  Counties  and  Boroughs,  Great  Britain 
Prisons,  England  -  -  -  - 

Keformatory  and  Industrial  Schools,  Great  Britain 

Ireland : 
Law  Charges  and  Criminal  Prosecutions 
Queen's  Bench,  &c..  Divisions 

Land  Judges*  Offices    -  -  .  . 

Bankruptcy  Court         -  -  -  - 

County  Court  Officers,  &c.       -  -  - 

Constabulary     -  -  .  -  - 


Class  IV. 

National  Gallery  -  -  - 

Learned  Societies,  &c. 

London  University       -  -  - 

Scotland : 
Universities,  Ac.  -  -  - 

Ireland : 
endowed  Schools  Commissioners 

Class  V. 

Diplomatic  Services     -  -  - 

Consular  Services         -  -  . 

Grants  in  Aid  of  certain  Colonies 
Tonnage  Bounties,  Ac. 
Subsidies  to  Telegraph  Companies 
Treasury  Chest  ... 

Class  VI. 
Supeiannuations  and  Betircd  Allowances 


£ 

30.100 

1,230 

26,755 

650 

160 

3,010 

14,624 

5,500 


6,600 
3,500 
1,103 
50 
2,500 
28,900 


652 
500 
256 


5i 


41 


21,730 
4,365 

12,188 
7.800 
6,369 
2,764 


11,000 


Class  VIL 

Temporary  Commissions  -  -  - 

Miscellaneous  Expenses  .  .  . 

Repayments  to  the  Civil  Contingencies  Fund 


1,100 

350 

5.585 


REVENUE  DEPARTMENTS. 

Customs  -  -  -  -  . 

Post  Office         -  -  .  -  - 

post  Office  Packet  Service  ... 

Post  Office  Telegraphs  -  .  - 

Total 


12,000 

18,200 

9,000 

34,390 

368.462 
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SCHEDULE  (B.)— Pabt  3. 

Afghan  Wab  (Grant  in  Aid). 

b*or  paying  an  iiiatalmeni  of  a  grant  in  aid  of  the  expenditure  incurred  by  the  £ 

Government  of  India  npon  tbe  War  in  Afghanistan,  in  the  years  1878-80, 
which  became  dno  and  payable  during  the  year  ended  on  tbe  31st  day  of 
March  1881 600.000 


SCHEDULE  (B.)— Pabt  4. 


Abmt  (Supplementaby,  1880-81). 

For  defraying  the  charge  which  may  be  incurred  during  tbe  year  ended  on  .€ 

the  31st  day  of  March  1881  beyond  the  original  ^ants  of  Parliament,  for 
meeting  additional  expenditure  for  Supplies  and  Warlike  Stores  for  the 
Army,  viz. : 

Vote    9.  For  commissariat  and  ordnance  store  establishments,  wages, 

Ac.  -  .  --...-.  41,000 

Vote  10.  For  provisions,  forage,  fuel,  transport  and  other  services  -  320,000 

Vote  11.  For  clothing  establishments,  services  aud  supplies         -  -  25,000 

Vote  12.  For    the    supply,   manufacture,   and  repair  of    warlike  and 

other  stores,  including  establishments  of  manufacturing  departments  -  60,000 

•      446,000 


SCHEDULE  (B.)-Pabt  5. 


Navy  (Supplembntabt,  1880-81). 

For  defraying  the  expenses  which  may  be  incurred  during  the  year  ended  on  J^ 

the  31st  day  of  March  1881,  beyond  the  original  grants  of  Parliament,  for 
Extraordinary  Transport  Services  in  connexion  with  the  outbreak  of  hostilities 
in  the  Transvaal,  viz. : 

Vote  17.    For  freight  of  ships,  for  the  victualling  and  conveyance  of 
troops,  on  account  of  the  Army  Department       ....  210,000 


SCHEDULE  (B.)— Pabt  6. 

ExcHEQUSB  Bonds. 

To  pay  off  and  discharge  Exchequer  Bonds  which  became  dae  and  payable  j€ 

during  the  year  ended  on  the  31st  day  of  March  1881  -  -  -        2,500,000 


SCHEDULE  (B.)— Pabt  7. 


Navy. 

ScEEDULE  of  Sums  granted  to  defray  the  charges  of  the  Navy  Sebvices  herein  particularly 
mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  3l8t  of 
March  1882 ;  via. : — 


No. 

1.  For  wages,  &c.  to  58,100  seamen  and  marines 

2.  For  victuals  and  clothing  for  seamen  and  marines 

3.  For  the  expenses  of  the  Admiralty  Office 


Sams  not 
exceeding 


2,704,226 

1,014,481 

180,583 
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STATUTES  OP  THE  REALM, 


[OHAP.  5& 


No. 
4. 


5. 
6. 
7. 
8. 
9. 

no. 


I.  ft 
11. 


12. 
13. 
14. 
15. 


{ 


16. 

»» 

17. 


For  the  expense  of  the  coast  gnard  service,  the  royal  naval  reserve,  and 
seamen  and   marine  pensioners  reserve,   and  royal  naval  artillery 
volunteers  --.--..- 

For  the  expense  of  the  several  scientific  departments  of  the  navy 
For  the  expenso  of  the  dockyards  and  naval  yards  at  home  and  ahroad  - 
For  the  expenso  o(f  the  victnalling  yards  at  home  and  abroad 
For  the  expense  of  the  medical  establishments  at  home  and  abroad 
For  the  expense  of  the  Marine  Divisions   .  -  .  .  - 

Sect.  1.  For  naval  stores  for  building,  repairing,  and  outfitting  the  fleet 
and  coast  guard    ----.-.- 

Sect.  2.  For  steam  machinery,  and  ships  built  by  contract,  &c/- 
For  new  works,  buildings,  machinery,  and  repairs  in  the  naval  establish- 
ments        -------.. 

For  medicines,  medical  stores,  <fec.  -  -  -  -  - 

For  martial  law,  &c.  -.,---. 

For  the  expense  of  various  miscellaneous  services  -  .  . 

For  half  pay,  reserved  half  pay,  and  retired  pay  to  officers  of  the  navj* 

and  marines  ........ 

Sect.  1.  For  military  pensions  and  allowances      .... 

Sect.  2.  For  civil  pensions  and  allowances  .  -  -  . 

For  freight  of  ships,  for  the  victualling  and  conveyance  of  troops,  on 

account  of  the  army  department  (including  a  supplementary  sum  of 

170,000/.  to  defrav  the  charge  for  extraordinary  transport  services  in 

connexion  with  the  outbreak  of  hostilities  in  the  Transvaal) 


Sums  not 
exceeding 


194,481 

120,382 

1,446,346 

71,917 

65.969 

22,13« 

1.172,700 

683,239 

550,141 
70,460 
10,069 

127,421 

877,890 
847,035 
337,991 


398,450 


Total  Kavt  Sekvices  - 


-  £ 


10,895,919 


SCHEDULE  (B.)— Paet  8. 

Army. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  Armt  Services  herein  particularly 
mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  Slst  day 
of  March  1882 ;  viz.  :— 


No. 

1.  For  the  general  staff  and  regimental  pay,  allowances,  and  charges  of  Her 

Majesty's  land  forocs  at  home  and  abroad,  excloalTe  of  charges  on  India 
(inolumng  a  supplementary  sum  of  30,0002.)        .... 

2.  For  divine  service       -.---..- 

3.  For  administration  of  military  law    ---.-. 

4.  For  medical  establishments  and  services       -  -  -  -  . 

5.  For  the  pay  and  allowances  of  a  force  of  militia,  not  exceeding  134,394  men, 

incluaing  28,000  militia  reserve    -----. 

6.  For  the  yeomanry  cavalry  pay  and  allowances         -  .  -  . 

7.  For  the  volunteer  corps  pay  and  allowances  -  -  .  - 

8.  For  the  pay  and  allowances  of  a  number  of  army  reserve  first  class,  not 

exceeding  24,000,  and  of  the  army  reserve  second  class 

9.  For  commissariat  and  ordnance  store  establishments,  wages,  &c.  (including 

a  supplementary  sum  of  40,0002.)  .  .  .  .  - 

10.  For  provisions,  forage,  fuel,  transport  and  other  services  (including  a  sup- 
plementary sum  of  290,0002.)        ...... 


Sams  not 
exceeding 


£ 

4,466,000 

52,400 

39,800 

300,500 

476.900 

73,900 

540,500 

218,800 

444,800 

8,701,000 
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No. 

11.  For  clothing  establiBlmients,  services,  and  supplies  -  -  -  - 

12.  For  the  supply,  manufacture,  and  repair  of  warlike  and  other  stores,  in- 

cluding establishments  of  manufacturing  departments    (including  a 
supplementary  sum  of  120,000i.)  -  -  -  •  -  - 

13.  For  superintending  establishment  of,  and  expenditure  for,  works,  build- 

ings,  and  repairs  at  home  and  abroad       ..... 

14.  For  establishments  for  military  education    -  -  .  -  - 

15.  For  miscellaneous  effective  services  .----- 

16.  For  the  administration  of  the  army  -  -  - 

17.  For  rewards  for  distinguished  services,  &c.,  ezclasivo  of  charges  on  India 

18.  For  unattached  pay,  &c.  of  general  oflBcers,  and  the  half-pay  of  regimental 

and  departmental  officers,  exclusive  of  charges  on  India ... 

19.  For  retired  full  pay,  retired  pay,  pensions,  and  gratuities,  for  reduced 

and  retired  ofocers,  including  payments  allowed  by  Army  Purchase 
Commissioners,  exclusive  of  charges  on  India      -  -  -  - 

20.  For  widows  pensions  and  gratuities,  for  allowances  on  the  compassionate 

list,  and  for  the  relief  fund,  &c.,  exclusive  of  charges  on  India 

21.  For  pensions  for  wounds        -  -  "        .    '       ,    " 

22.  For  Chelsea  and  Ealmainham  hospitals,  and  the  in-pcnsioncrs  thei*eof 

23.  For  the  out-pensioners  of  Chelsea  Hospital,  &o.,  exclusivo  of  charges  on 

India  .----•--- 

24.  For  superannuation  allowances  ...... 

25.  For  the  non-effective  services  of  the  militia,  yeomanry  cavalry,  and  volun- 

teer corps    -..------ 

Total  Abky  Services    -  -       £ 


SCHEDULE  (B.)-.Part  9. 


Abmy  (Ikdiam  Hoks  Chabges). 

For  the  sum  to  be  transferred  in  aid  of  Army  Grants  to  meet  the  charge 
incurred  in  recruiting  and  training  officers  and  men,  and  in  defraying 
the  non-effective  expenditure  for  the  regular  forces  serving  in  India, 
which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31st  day  of  March  1882     -  .  -  .  -  -         £ 


Sums  not 
exceeding 


£ 
780,000 


1.290,000 

758,900 
164,100 

40,100 
222,200 

34,000 

129,700 


1,054,700 

124,200 
17,000 
33,900 

1,386,600 
202,200 

37,400 


16,589,500 


1,100,000 


SCHEDULE  (B.)— Past  10. 


Cn'iL  Bebvices.-— Class  I. 

ScHBDULC  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  heroin  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
3lBt  day  of  March  1882 ;  viz.  :— 


No. 

1.  For  the  maintenance  and  repair  of  the  royal  palaces 

2.  For  the  maintenance  and  repair  of  Marlborough  House 

3.  For  the  royal  parks  and  pleasure  gardens    - 


Sttms  not 
exceeding 


£ 

42,739 

2,397 

110,926 
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STATUTES  OP  THE  REALM. 


[OHAP.  56. 


No. 
4. 

4a 


5. 


6. 
7. 


8. 

9. 
10. 


11. 
12. 

13. 
14. 


15. 
16. 
17. 
17a 


18. 

19. 
20. 


21. 


22. 
23. 
24. 


For  the  buildings  of  the  Houses  of  Parliament  (including  a  supple- 
raentary  sum  of  2,900Z.)     ----.-- 

,  For  the  execution  and  erection  of  a  statue  in  the  Collegiate  Church  of 
St.  Peter,  Westminster,  to  the  memory  of  the  late  Eight  Honourable 
Benjamin  Disraeli,  Earl  of  Beaconsficld,  K.G.,  P.C.       -  -  - 

For  the  maintenance  and  repair  of  public  buildings  in  Great  Britain  and 
the  Isle  of  Man  (including  various  special  worKs) ;  for  providing  the 
necessary  supply  of  water ;  for  rente  of  houses  hired  for  accommo- 
dation of  public  departmente,  and  charges  attendant  thereon,  &c.  (in- 
cluding a  supplementary  sum  of  6,000?..)  -  -  -  -  - 

For  the  supply  and  repair  of  furniture  in  the  public  departments  of  Great 
Britain        .-.------ 

For  the  expenses  of  the  Customs,  Inland  Bevenne,  Post  Office,  and  Post 
GfBce  Telegraph  Buildings,  in  Great  Britain,  including  furniture,  fuel, 
and  sundry  miscellaneous  services  -  .  -  -  - 

For  new  buildings  for  county  coui'te,  maintenance  and  repair  of  courts, 
supply  of  furniture,  fuel,  &c.,  and  other  charges  attendant  thereon 

For  charges  connected  with  Metropolitan  Police  Court  Buildings  - 

For  one  half  of  the  expense  of  erecting  or  improving  court  houses  or 
offices  for  the  sherifi'  courte  in  Scotland,  and  the  expense  of  maintain- 
ing the  courts  erected  or  improved  -  -  .  -  - 

For  the  purchase  of  a  site,  erection  of  building,  and  other  expenses  for 
the  new  courts  of  justice  and  offices  belonging  thereto  ... 

For  the  survey  of  the  United  Kingdom,  including  the  revision  of  the 
surrey  of  Ireland,  maps  for  use  in  proceedings  before  the  Land  Judges 
in  Ireland,  publication  of  maps,  and  engraving  the  geological  survey  - 

For  erecting  and  maintaining  new  builaings,  including  rents,  &c.,  for 
the  Department  of  Science  and  Art  -  -  -  -  - 

For  the  maintenance  and  repair  of  the  British  Museum  and  Natural  His- 
tory Museum  buildings,  for  rents  of  premises,  supply  of  water,  ftiel, 
<fec.,  and  charges  attendant  thereon  -  -  .  .  - 

For  the  erection  of  a  Natural  History  Museum,  including  fittings,  &c. 

For  a  grant  in  aid  of  the  new  buildings  for  the  University  of  Edinburgh  • 

For  maintaining  certain  harbours,  &c.  under  the  Board  of  Trade  • 

.  For  a  grant  in  aid  for  executing  the  necessary  repairs  of  the  Caledonian 
Canal,  and  for  meeting  the  outetanding  liabilities  of  the  Commis- 
sioners of  the  Canal  appointed  under  11  &  12  Vict.  c.  54. 

For  rates  and  contributions  in  lieu  of  rates  in  respect  of  Government 
property,  and  for  salaries  and  expenses  of  the  rating  of  Government 
property  department  ---.--. 

For  contribution  to  the  funds  for  the  establishment  and  maintenance  of  a 
fire  brigade  in  the  metropolis       -----. 

For  erection,  repairs,  and  maintenance  of  the  several  public  works  and 
buildings  under  the  department  of  the  Commissioners  of  Public  Works 
in  Ireland,  and  for  the  erection  of  fishery  piers,  and  the  maintenance 
of  certain  parks,  harbours,  and  navigations         .  .  -  . 

For  expenses  preparatory  to,  and  of  the  erection  of  the  Museum  of 
Science  and  Art  in  Dublin,  and  of  additions  to  the  School  of  Art  in 
Dublin        .--..---. 

For  works  to  regulate  the  flood  waters  of  the  Biver  Shannon 

For  erecting  and  maintaining  certain  lighthouses  abroad  .  -  - 

For  diplomatic  and  consular  buildings,  including  rents  and  furniture, 
and  for  the  maintenance  of  certain  cemeteries  abroad    •  -  . 


SmnBDot 
exceeding 


36,160 
2,100 


130,428 

15,980 

228,515 

55,496 
10.013 

7,195 
120.200 

185.000 
22,141 


6,523 

45,858 
20,000 
10.609 


10,000 

195,633 
10,000 

193,926 


10,000 
21.700 
10,650 

22,484 


Total  Civil  Services,  Class  I. 


£\   1,526.673 
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SCHEDULE  (B.)— Pabt  11. 


Civil  Services. — Class  II. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
.^Ist  day  of  Alarch  1882 ;  viz.  :— 


No. 
1. 
2. 
3. 


4. 
5. 
6. 

7. 

8. 
9. 

10. 

11. 
12. 

13. 
14. 

15. 
16. 

17. 
18. 

19. 
20. 

21. 
22. 

23. 

24. 

25. 


For  salaries  and  expenses  in  the  offices  of  the  Honse  of  Lords 

For  salaries  and  expenses  in  the  offices  of  the  House  of  Commons  - 

For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Treasury 

and  in  the  office  of  the  Parliamentary  Counsel    -  .  .  - 

For  salaries  and  expenses  of  the  office  of  Her  Majesty's  Secretary  of  State 

for  the  Home  Department  and  subordinate  offices  ... 

For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Secretary 

of  State  for  Foreign  Affairs  -.-... 

For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Secretary 

of  State  for  the  Colonies,  including  certain  expenses  connected  with 

Emigration  .--...-. 

For  salaries  and  expenses  of  the  department  of   Her  Majesty's  Most 

Honourable  Privy  Council  and  subordinate  departments 
For  salaries  and  expenses  of  the  office  of  the  Lord  Privy  Seal 
For  salaries  and  expenses  of  the  office  of  ihc  Committee  of  Privy  Council 

for  Trade,  and  subordinate  departments  -  .  -  .  - 

For  salaries  and  expenses  of  the  Charity  Commission  for  England  and 

Wales        ----.---- 
For  salaries  and  expenses  of  the  Civil  Service  Commission 
For  salaries  and  expenses  of  the  office  of  the  Copyhold,  Inclosuro,  and 

Tithe  Commission  ---.... 

For  imprest  expenses  under  the  Inclosure  and  Drainage  Acts 
For  salaries  and  expenses  of  the  department  of   the  Comptroller  and 

Auditor  General,  including  the  Chancery  Audit  Branch 
For  salaries  and  expenses  of  the  Registry  of  Friendly  Societies 
For  salaries  and  expenses  of  the  Local  Grovernment  Board,  including 

various  grants  in  aid  of  local  taxation  ..... 
For  salaries  and  expenses  of  the  office  of  the  Commissioners  in  Lunacy  in 

England  -..-..... 
For  salaries  and  expenses  of  the  Mint,  including  the  expenses  of  the 

coinage  (including  a  supplementary  sum  of  25,500Z.)  ... 
For  salaries  and  expenses  of  the  National  Debt  Office  ... 
For  charges  connected  with  the  Patent  Law  Amendment  Act,  the  Begis- 

tration  of  Trade  Marks  Act,  and  the  Begistration  of  Designs  Act 
For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Paymaster 

Greneral  in  London  and  Dublin  --..-". 
For  salaries  and  expenses  of  the  establvshments  under  the  Public  Works 

Loan  Commissioners  ....... 

For  salaries  and  expenses  of  the  Public  Becord  Office  in  England 

For  salaries  and  expenses  of  the  department  of  the  Begistrar  General  of 

Births,  &c.  in  England,  including  taking  the  Census  of  England 
For  stationery,  printing,  and  paper,  binding,  and  printed  books,  for  the 

several  departments  of  Government  in  England,  Scotland,  and  Ireland, 

and  some  dependencies,  and  for  the  two  Houses  of  Parliament ;  for 

the  salaries  and  expenses  of  the  Establishment  of  the  Stationery  Office, 

and  the  cost  of  Stationery  Office  publications,  and  of  the  Gazette 

Offices ;  and  for  sundry  miscellaneous  services,  inclading  a  grant  in 

aid  of  the  publication  of  Parliamentary  Debates  .  •  . 

Vol.  LX. — Law  Jour.  Stat. 


Sums  not 
exceeding 

£~ 
43,182 
50,644 

57,732 

91,278 

72,068 

38,792 

30.077 
2,855 

171,933 

32,619 
28,798 

16,966 
7,925 

56,233 
6,286 

415,173 

15,195 

88,140 
17,142 

29,438 

25,277 

9,943 
21,567 

147,943 


500,000 
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STATUTES  OF  THE  REALM. 


[chap.  56. 


No. 
26. 

27. 

28. 
29. 


30. 

31. 
32. 

33. 


34. 
35. 

36. 

37. 

38. 
39. 

40. 
41. 


For  salaries  and  expenses  of  the  office  of  Woods,  Forests,  and  Land  ' 
Revenues,  and  of  the  office  of  Land  Revenue  Records  and  Inrolments  -  ' 

For  salaries  and  expenses  of  the  office  of  the  Commissioners  of  Her 
Majesty's  Works  and  Public  Buildings    -  -  -  -  - 

For  Her  Majesty's  foreign  and  other  secret  services  -  -  . 

For  salaries  and  expenses  of  the  department  of  the  Queen's  and  Lord 
Treasurer's  Remembrancer  in  Exchequer,  Scotland,  of  certain  officers 
in  Scotland,  and  other  charges  formerly  on  the  hereditary  revenue 

For  salaries  and  expenses  of  the  Fishery  Board  in  Scotland,  and  for 
grants  in  aid  of  piers  or  quays      ------ 

For  salaries  and  expenses  of  the  Board  of  Lunacy  in  Scotland 

For  salaries  and  expenses  of  the  department  of  the  Registrar  Greneral  of 
Births,  &c.  in  Scotland,  including  taking  the  Census  of  Scotland 

For  salaries  and  expenses  of  the  Board  of  Supervision  for  Relief  of  the 
Poor,  and  for  expenses  under  the  Public  Health  and  Vaccination  Acts, 
including  certain  orants  in  aid  of  local  taxation  in  Scotland 

For  salaries  of  the  officers  and  attendants  of  the  household  of  the  Lord 
Lieutenant  of  Ireland  and  other  expenses  -  -  -  . 

For  salaries  and  expenses  of  the  offices  of  the  Chief  Secretary  to  the  Lord 
Lieutenant  of  Ireland,  in  Dublin  and  London,  and  subordinate  depart- 
ments        --------- 

For  salaries  and  expenses  of  the  office  of  the  Commissioners  of  Charitable 
Donations  and  Bequests  for  Ireland         -  -  -  .  - 

For  salaries  and  expenses  of  the  Local  Government  Board  in  Ireland, 
including  various  grants  in  aid  of  local  taxation  -  .  - 

For  salaries  and  expenses  of  the  Office  of  Public  Works  in  Ireland 

For  salaries  and  expenses 'of  the  Public  Record  Office,  and  of  the  Keeper 
of  the  State  Papers  in  Ireland      ------ 

For  salaries  and  expenses  of  the  department  of  the  Registrar  Greneral  of 
Births,  &c.,  and  for  expenses  of  the  collection  of  agricultural  and 
emigration  statistics  in  Ireland,  and  of  taking  the  Census  of  Ireland    - 

For  salaries  and  expenses  of  the  general  valuation  and  boundary  survey  of 
Ireland       --------- 


Total  Civil  Seevices,  Class  II. 


£ 


Somi  not 
exoeeding 

~i 

23,196 

45,765 

23,000 


6,527 

13,239 
5,944 

32,746 


18,582 
7,270 

38,253 

2,086 

134,629 
41,595 

6,135 

33,050 
23,948 


2.433,171 


SCHEDULE  (B.)— Pakt  12. 


Civil  Services. — Class  III. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
iicnlarly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
3l8t  day  of  March  1882 ;  viz.  :— 


No. 
1.  For  the  salaries  of  the  law  officers,  the  salaries  and  expenses  of  the 
department  of  the  Solicitor  for  the  affairs  of  Her  Majee^'s  Treasury, 
and  of  the  department  of  the  Queen's  Proctor  for  aivorce  interven- 
tions, the  costs  of  prosecutions,  including  those  relating  to  the  coin 
and  to  bankruptcy,  and  of  other  legal  proceedings  conducted  by  those 
departments,  and  various  other  legal  expanses,  including  Stattite  Law 
Kevision  and  Parliamentary  Agenfey       -  -  4  .  . 


Sums  not 
exceeding 


73,261 
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Ko. 

2. 

3. 


4. 


Sums  not 
exceeding 


5. 


8. 
9. 

10. 
U. 
12. 
13. 
14. 


15. 
16. 
17. 


18. 

19. 
20. 

21. 
22. 
23. 

24. 


For  the  salaries  and  expenses  of  the  office  oF  the  Director  of  Public 
Prosecutions  -  -  -  -  -- 

For  criminal  prosecutions  at  assizes  and  quarter  sessions  in  England, 
including  adjudications  under  the  Criminal  Justice  and  the  Juvenile 
Offenders  Acts,  sheriffs  expenses,  salaries  to  clerks  of  assize  and  other 
officers,  and  for  compensation  to  clerks  of  the  peace  and  others,  and 
for  expenses  incurred  under  Extradition  Treaties  -  -  . 

For  such  of  the  salaries  and  expenses  of  the  Chancery  Division  of  the 
High  Court  of  Justice,  of  the  Court  of  Appeal,  and  of  the  Supreme 
Court  of  Judicature,  exclusive  of  the  Central  Office,  as  are  not  charged 
on  the  Consolidated  Fund  -.--.- 

For  the  salaries  and  expenses  of  the  Central  Office  of  the  Supreme  Court 
of  Judicature,  the  salaries  and  expenses  of  the  Judges*  Clerks  and 
other  officers,  of  the  District  Registrars  of  the  High  Court,  the 
remuneration  of  the  Judges*  Marshals,  and  certain  circuit  and  other 
expenses    --------- 

For  salaries  and  expenses  of  the  Registries  of  Probate  and  Divorce  and 
Matrimonial  Causes,  &c., '  in  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  High  Court  of  Justice      -  -  .  -  - 

For  salaries  and  expenses  of  the  offices  of  the  Admiralty  Registrar  and 
Marshal  of  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court  of  Justice    -------- 

For  salaries  and  expenses  of  the  office  of  the  Wreck  Commissioner 

For  such  of  the  salaries  and  expenses  of  the  London  Bankruptcy  Court 
as  are  not  charged  on  the  Consolidated  Fund     .... 

For  salaries  and  expenses  connected  with  the  County  Courts 

For  salaries  and  expenses  of  the  Office  of  Land  Registry    -  -  - 

For  the  expense  of  revising  barristers  in  England  -  -  -  - 

For  salaries  and  expenses  of  the  police  courts  of  London  and  Sheer ncss  - 

For  contribution  toward  the  expenses  of  the  metropolitan  police,  and  of 
the  horse  patrol,  and  Thames  police,  and  for  the  salaries  of  the  Com- 
missioner, Assistant  Commissioners,  and  Receiver        -  .  . 

For  certain  expenses  connected  with  the  police  in  counties  and  boroughs 
in  England  and  Wales,  and  with  the  police  in  Scotland 

For  the  superintendence  of  convict  establishments  and  for  the  maintenance 
of  convicts  in  convict  establishments  in  England  and  the  Colonies 

For  the  salaries  and  expenses  of  the  Commissioners  and  other  officers 
appointed  under  the  6th  and  7th  sections  of  the  Prison  Act,  1877,  and 
the  expenses  of  the  sevei'al  prisons  in  England  and  Wales  to  which  that 
Act  applies  -- 

For  the  maintenance  of  juvenile  offenders  in  reformatory,  industrial,  and 
day  industrial  schools  in  Great  Britain,  and  for  the  salaries  and 
expenses  of  the  Inspectors  of  Reformatories        -  -  .  . 

For  the  maintenance  of  criminal  lunatics  in  Broadmoor  Criminal  Lunatic 
Asylum,  England,  and  of  one  criminal  lunatic  in  Bethlem  hospital 

For  salaries  and  expenses  of  the  Lord  Advocate's  department  and  others 
connected  with  criminal  proceeding  in  Scotland,  including  certain 
allowances  under  the  Act  15  &  16  Yiot.  c.  83.    - 

For  salaries  and  expenses  of  the  Courts  of  Law  and  Justice  in  Scotland 
and  other  legal  charges    -....-. 

For  salaries  and  expenses  of  the  offices  in  Her  Majesty's  General  Register 
House,  Edinburgh    --.....- 

For  the  expenses  of  the  Prison  Commissioners  for  Scotland,  and  of  the 
prisons  under  their  control,  [including  the  maintenance  of  criminal 
lunatics  and  the  preparation  of  judicial  statistics  .  -  . 

For  the  expense  of  criminal  prosecutions  and  other  law  charges  in  Ireland, 
including  certain  allowances  under  the  Act  15  &  16  Yiot.  c.  83. 


3,821 


196,022 


162,115 


118,427 


93,124 


11,297 
13,618 

36,424 

462,936 

5,442 

18,690 

15,021 


460,402 
915,298 
435,844 


463,759 

272,626 
26,019 

65,700 
59,008 
37,422 

127,340 

86,446 
H  2 
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No. 
25. 


26. 

27. 
28. 

29. 

30. 

31. 

32. 
33. 


34. 

35. 


For  such  of  the  salarios  and  exponses  of  the  Supremo  Court  of  Judicature 

iu  Ireland  as  are  not  chargjod  on  the  Consolidated  Fund 
For    salaries  and  incidental  expenses  of   the  Court  of   Bankruptcy  in 

Ireland       --------- 

For  salaries  and  expenses  of  the  Admiralty  Court  Registry  in  Ireland 
For  salaries  and  expenses  of  the  Office  for  the  Registration  of  Deeds  iu 

Ireland       --------- 

For  salaries  and  expenses  iu  the  Office  for  the  Registration  of  Judgments 

in  Ireland  --------- 

For  the  salaries,  allowances,  and  expenses  of  various  county  court  officers, 

and  of  magistrates  in  Ireland,  and  of  the  revising  barristers  of  the  city 

of  Dublin  --------- 

For  salaries  and  expenses  of  the  Commissioners  of  Police,  of  the  police 

courts  and  of  the  metropolitan  police  establishment  of  Dublin  - 
For  the  expenses  of  the  Constabulary  Force  in  Ireland      .  -  - 

For  the  expense  of  the  superintendence  of  prisons,  and  of  the  maintenance 

of  prisoners  in  prisons  iu  Ireland,  and  of  the  registration  of  habitual 

criminals  -------- 

For  the  expenses  of  reformatories  and  industrial  schools  in  Ireland 

For  the  maintenance  of  criminal  lunatics  in  Duiidrum  Criminal  Lunatic 

Asylum,  Ireland    -------- 


Sams  not 
exceeding 

£ 

89,898 

10,333 

1,400 

19,217 
2,917 

86,730 

134,586 
1,192,975 


146,612 
97,548 

6,848 


Total  Civil  Services,  Class  III. 


£  I    5,949.146 


SCHEDULE  (B.)— Part  13. 


Civil  Services.— Class  IV. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
3l8t  day  of  March  1882  ;  viz.  :— 


No. 

1.  For  public  education  in  England  and  Wales,  including  the  expenses  of  the 

Education  Office  in  London  -...-- 

2.  For  salaries  and  expenses  of  the  Department  of  Science  and  Art,  and  of 

the  establishments  connected  therewith    -  -  -  -  - 

3.  For  salaries  and  expenses  of  the  British  Museum,  including  the  amount 

required  for  the  Natural  History  Museum  (and  including  a  supple- 
mentary sum  of  ^,000Z.)      ------- 

4.  For  salaries  and  expenses  of  the  National  Gallery   .  -  -  - 

5.  For  salaries  and  expenses  of  the  National  Portrait  Gallery 

6.  For  grants  in  aid  of  the  expenditure  of  certain  learned  societies  in  Great 

Britain  and  Ireland  ------- 

7.  For  salaries  and  expenses  of  the  University  of  London       -  -  - 

8.  For  preparing  an  account  of  the  scientific  results  of  the  expedition  of  Her 

Majesty's  ship  "  Challenger;'  in  1873,  1874,  1875,  and  1876,  to  investi- 
gate the  physical  and  biological  conditions  of  the  great  ocean  basins, 
and  of  arranging  the  collections  made  during  the  expedition 
0.  For  the  salaries  and  expenses  of  the  Boyal  Commission  appointed  in  con- 
nection with  the  International  Exhibitions  at  Sydney  and  Melbourne   • 

10.  For  public  education  in  Scotland       ...... 

11.  For  grants  to  Scottish  Universities    --.--- 


I 


Sums  not 
exceeding 


£ 
2,683,958 

337,181 


132,939 

17.273 

2.479 

17.600 
11,601 


4.500 

4,937 

468,435 

18,992 
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No. 

12.  For  the  annnity  to  the  Board  of  Trustees  of  manufactures  in  Scotland, 

in  discharge  of  equivalents  under  the  Treaty  of  Union,  to  be  applied 
in  maintenance  of  the  National  Gallery,  School  of  Art  and  Museum  of 
Antiquities,  Scotland,  and  for  the  exhibition  of  the  Torrie  Collection  of 
Works  of  Art,  and  for  other  purposes       -  -  -  -  - 

13.  For  public  education  under  the  Commissioners  of  National  Education  in 

Ireland         --------- 

14.  For  the  salaries  and  expenses  of  the  National  School  Teachers'  Superannua- 

tion OflBce,  Dublin  -------- 

15.  For  the  salary  and  expenses  of  the  Office  of  the  Commissioners  of  Education 

in  Ireland  appointed  for  the  regulation  of  endowed  schools 

16.  For  salaries  and  expenses  of  the  National  Gallery  of  Ireland^  and  for  the 

purchase  of  pictures  ------- 

17.  For  expenses  of  the  Queen's  University  in  Ireland  -  -  -  - 

18.  For  the  expenses  of  the  Royal  University  of  Ireland  -  -  - 

19.  In  aid  of  the  expenses  of  the  Queen's  Colleges  in  Ireland  -  -  - 

20.  In  aid  of  the  expenses  of  the  Royal  Irish  Academy,  &c.      - 


Total  Civil  Services,  Class  IV. 


£ 


Sums  not 
exceeding 


£ 


2,100 

729,868 

1,726 

725 

2,339 
5,199 
2,176 
15,428 
2,000 


4,461,456 


SCHEDULE  (B.)— Part  14. 


Civil  Services. — Class  V. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticolarly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
Slat  day  of  March  1882 ;  viz.  :— 


No. 

1.  For  expenses  of  Her  Majesty's  embassies  and  miEeions  abroad  (including 

a  supplementary  sum  of  4,500i.)    ------ 

2.  For  consular  establishments  abroad,  and  for  other  expenditure  chargeable 

on  the  Consular  Vote         ------- 

3.  For  expenses  of  the  mixed  commissions  established  under  the  treaties 

with  foreign  powers  for  suppressing  the  traffic  in  slaves,  and  of  other 
establishments  in  connection  with  that  object,  including  the  Muscat 
subsidy  --------- 

4.  For  tonnage  bounties,  bounties  on  slaves,  costs  of  captors,  &c.,  and  ex- 

penses of  the  Liberated  African  Department  -        - 

5.  For  salaries  and  expenses  of  the  three  representatives  of  Her  Majesty's 

Gtoremment  on  the  Council  of  Admmistration  of  the  Suez  Canal 
Company  -------- 

6.  In  aid  of  colonial  local  revenue,  and  for  the  salaries  and  allowances  of 

^yemors,  &c.,  and  for  other  charges  connected  with  the  colonies, 
mcluding  expenses  incurred  under  the  Pacific  Islanders  Protection 
Act  1875  (including  a  supplementary  sum  of  5,7302.)       ... 

7.  For  certain  non-effective  charges  connected  with  the  Orange  Eiver  Terri- 

tory and  the  island  of  St.  Helena  ------ 

8.  For  subsidies  to  telegraph  companies  and  for  the  salary  of  the  Official 

Director       ---.--.-- 

9.  For  a  grant  in  aid  of  the  revenue  of  the  Island  of  Cyprus 

Total  Civil  Services,  Class  V.  -         jI? 


Sums  not 
exceeding 


£ 

208,070 

2r,2,387 


6,097 
11,047 

1.670 


41,481 

2,205 

35,300 
78,000 


636,257 
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SCHEDULE  (B.)— Part  15. 


Civil  Sebvices.—Class  VI. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Cmi  Sertice8  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31st  day  of  March  1882 ;  viz.  :— 


No. 

1.  For  superannuation  and  retired  allowances  to  persons  formerly  employed 

in  the  public  semce,  and  for  compassionate  or  other  special  allowances 
and  gi'atuities  awarded  by  the  Commissioners  of  Her  Majesty's 
Treasury  ------.. 

2.  For  pensions  to  masters  and  seamen  of  the  merchant  service,  and  to  their 

widows  and  children  ----..- 

3.  For  the  relief  of  distressed  British  seamen  abroad    -  -  -  , 

4.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in  England  and 

Wales  --------- 

5»  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in  Scotland 

6.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in  Ireland 

7.  For  the  support  of  certain  hospitals  and  infirmaries  in  Ireland 

8.  For  making  good  the  deficiency  arising  from  payments  for  interest  to 

friendly  societies     -------- 

9.  For  miscellaneous,  charitable,  and  other  allowances  in  Great  Britain 
10.  For  certain  miscellaneous,  charitable,  and  other  allowances  in  Ireland 

Total  Civil  Services,  Class  VI.  -  £ 


Sams  not 
exceeding; 


449,980 

26,550 
31,900 

425,000 
76,588 
87,922 
17,058 

49,852 
3,321 
3,985 


1,172,156 


SCHEDULE  (B.)— Part  16. 


Civil  Services. — Class  VII. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31st  day  of  March  1882  ;  viz.  :— 


No. 


1.  For  salaries   and   incidental    expenses    of    temporary  commissions  and 

committees,  including  special  inquiries     .  .  .  -  . 

2.  For  certain  miscellaneous  expenses  ..... 

Total  Civil  Services,  Class  VII.  -  £ 


SunUDoC 
exceeding 

£ 
39,383 
6,127 

45,510 
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SCHEDULE  (B.)— Part  17. 


Revenue  Depabtuemts,  &c. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Revenue  Depakthents,  &c., 
herein  particularly  mentioned,  which  will  come  in  course  of  payment  during  the  year 
ending  on  the  31st  day  of  March  1882 ;  viz. : — 


No. 

1.  For  salaries  and  expenses  of  the  Castoms  Department        -  -  - 

2.  For  salaries  and  expenses  of  the  Inland  Revenue  Department 

3.  For  salaries   and  expenses  of  the  Post  Office  service.**,  the  expenses  of 

Post  Office  savings  banks,  and  Government  annuities  and  insurances, 
and  the  collection  of  the  Post  Office  revenue      -  .  -  - 

4.  For  the  Post  Office  packet  service    --.--. 

5.  For  salaries  and  expenses  of  the  Post  Office  telegraph  service 

Total  Revenue  Depabtments  -  -         £ 


Snms  not 
exceeding 


£ 
977,737 
1,873,471 


3,539.525 

707,767 

1,294,081 

8,392,581 


SCHEDULE  (B.)— Pakt  18. 


Greenwich  Hospital  and  School. 

Advances    during   the  year  ending  on  the  31st    day  of  March    1882  for 
defraying  the  expenses  of  Greenwich  Hospital  and  School  -  -  - 


£ 
152,523 


SCHEDULE  (B.)— Pabt  19. 


Transvaal. 

For  defraying    expenses    connected    with  the   Transvaal   during  the  year 
ending  on  the  3l8t  day  of  March  1882  -  .  .  .  . 


41)0,000 


SCHEDULE  (B.)— Part  20. 


Afghan  "War  (Grant  in  Aid). 

For  pa}  ing  an  instalment  of  a  grant  in  aid  of  the  cxpenditare  incurred  by 
the  Government  of  India  upon  the  war  in  Afglu«nistan,  in  the  years  1878-80, 
which  will  become  due  and  payable  during  the  year  ending  on  the  31st  day 
of  March  1882   ...  - 


500,000 


Ifi4  STATUTES  OF  THE  REALM.  [cnxp.  57. 

Chap.  57. 
Eegulation  of  tJie  Forces  Act,  1881. 


1.  Short  title. 

2.  Definitions. 


ABSTRACT  OF   THE   EXACTAIKNTS. 

PrpJiminaiij, 

TART  I. 
AuxiUAKY  Forces  and  Keserves. 


Il^fjahjr  and  Aiwilldry  Forces. 

3.  Removal  of  doiihta  as  to  military  command. 

4.  Hegulations  respecting  goveiiimcnt  and  organisation  of  militia. 

5.  Funishrnent  of  militiamen  for  desertion  ami  absence  withotU  leave. 

6.  Punishment  offramlident  enlistment  of  militianuin. 

7.  Apylication  to  militia  of  42  ^  43  Vict.  c.  33.  ss.  32  a7id  34,  as  to  enlistment  of  men  discharged 

with  disgrace. 

8.  8uppleme7Ual  2>rov^is{ons  as  to  offences  hy  militiaman. 

Volunteers, 

9.  Removal  of  doxUbts  as  to  comolidation  of  corps  binder  26  ^  27  Vict.  o.  65. 

Reserves, 

10.  Provision  for  Supplemental  Reserve. 

11.  Re-engagement  ofm^n  in  militia  reserve. 

12.  Atnendment  as  to  service  of  reserve  forces. 

13.  Removal  of  dovhts  ae  to  pensions  of  army  reserve  men. 


PART  II. 
Amendments  op  the  Akmt  Discipline  and  Regulation  Act,  1879. 

Preliminary. 

14.  Construction  and  deration  of  pari  of  Act. 

*  Amendments  op  Part  I.  (Discipline). 
Crimes  and  Punishments. 

Desertion ^  fraiidulent  Enlistment ^  and  Absence  without  Leave. 

15.  Amendment  of  ss.  12  ^  13  a«  to  desertion  and  fraudulent  enlistment. 

Offences  in  relation  to  Prisoner. 

16.  Amendment  of  8.  20.  as  to  allowing  prisoner  to  escape. 

Offences  in  relation  to  Property. 

17.  Corrupt  dealings  in  respect  of  supplies  to  forces. 

18.  Amendment  of  s.  24  as  to  injury  to  property. 

Offences  in  relation  to  False  Documents. 

19.  False  alteration  of  document. 
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Offences  in  relation  to  CourU-martial. 

20.  Amendment  of  8,  28.  as  to  power  of  court-m%rtial  over  contempt. 

Offences  in  relation  to  Enlistment. 

21.  Amendment  of  ss.  ^  ^  S^as  to  enlistment  of  soldiers  discluirged  mth  disgra^x. 

Miscellaneous  Military  Offences. 

22.  Amendment  of  s,  40  as  to  rJuirging  for  offejice  to  tlie  prejndicf  of  good  order  and  military  dis- 

cipline. 

Courts-martial, 

23.  Amendment  of  ss.  47,  48,  51  and  53  (W  to  compOfiHion  of  courts -martiah 

24.  Artiendmeni  of  s.  b^  as  to  confirmation^  revision,  and  approval  of  seutencrs, 

25.  Ame)uhnent  of  s.  56  as  to  commutation  or  remission  of  sentence. 

26.  Ameiulitient  ofss,  62,  64  as  /o  prisoners. 

Miscellaneous. 

27.  Power  as  to  restitution  of  stolen  property. 

Amendment  o?  Pabt  II.  (Enlistment). 

Be'Sngagement  and  Prolongation  of  Service. 

28.  Be-engagement  and  continuance  of  serviee  of  non-commissioned  officei-s. 

Discharge  aTid  Transfer  to  Reserve  Fm'ce. 

29.  Amendment  of  8.  83.  as  to  contimuinee  in  army  service  of  soldier  wlien  on  service  heyond  the  seas. 

30.  Amendment  of  8.  86  as  to  payment  of  cost  of  conveyance  of  soldier  discharged  or  irannf erred  to  tlie 

reserve. 

Amendments  o?  Pabt  IV.  (General  Peovisions). 

Supplemental  Provisions  as  to  Courts-martial. 

31.  Amendment  of  s.  120  as  to  convening  and  confirming  of  district  courts-martial. 

32.  Position  of  counsel  at  courts-martial. 

General  Provisions  as  to  Prisons, 

33.  Amendment  of  s.  127  as  to  colonial  pnsons. 

34.  Amendment  of  s.  128  as  to  duty  of  governors  of  prisons  to  receive  priaonei's. 

Pay. 

35.  Amendment  ofss,  133  to  135  as  (o  penal  stoppages  from  ordinary  pay. 

Legal  Penalties  in  matters  respecting  Forces. 

36.  Puoiishment  of  false  oath  and  '^m'sonation. 

Exemptimis  of  Officers  and  Soldiers. 

37.  E^Bempttan  from  jury. 

Evidence. 

38.  Amendment  ofs,  156  as  to  evidence. 

Summary  and  other  Legal  Proceedings. 

39.  Ainendment  ofss.  159  and  161  as  to  prosecution  ofoffeneea. 
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Amendments  of  Paut  V.  (Application  of  Military  Law,  Saving  Provisions,  and  DEPDnriOHs). 

Perso7i8  euhjcct  to  MUitcD'y  Law. 

40.  Ametuhneni  of  88.  168  and  169  as  to  pereoyis  subject  to  military  law  as  ofjlcers  a^id  soldiers, 

41.  Amendment  of  s.  169  as  to  duty  of  cominandiyig  officer  of  volunteers, 

42.  Exbmsion  of  s.  170  to  pensioners. 

43.  Amendment  of  8.  171  as  to  application  of  the  Act  to  Royal  Marines, 

44.  Amendment  of  s.  173  as  to  non-commissioned  officer, 

45.  Amendment  of  s.  177  as  to  reserve  man. 

Definitio7is. 

46.  Amendment  of  s.  180,  as  to  Cluxnnel  Islands  and  IsU  of  Man. 

47.  Application  of  Act  to  persons  on  hoard  ship. 

48.  Ameyidmeyit  of  8,  181  as  to  definition  of  a/^tive  service  in  certain  cases, 

49.  Amendment  of  s.  181  as  to  definition  of  ** corps'* 


PART  III. 

Miscellaneous. 
Explanation  of  Gomimncement  Act  as  to  Application  of  Part  II.  of  Army  Act  to  Old  Soldiers. 

50.  Explanation  of  42  8f  43  Vict,  c,  32.  s,  ^.asto  position  of  old  soldiers. 

Amendment  of  Regimental  Debts  Act, 

51.  Amendment  of  26  ^  27  Vict.  c.  57.  as  to  collection  and  disposal  of  effects  of  deceased  officers  and 

soldiers. 

Commencement,  Savings,  and  Reiieal, 

52.  Comme}icement  of  part  of  Act, 

53.  Saving  for  existing  men. 

54.  Repeal  of  Acts, 

55.  Pensions  of  soldiers  formerly  in  Indian  forces. 
Schedule. 


An  Act  to  amend  the  Law  respecting  the 
Regulation  of  Her  Majesty's  Forces, 
and  to  amend  the  Army  Discipline 
and  Regulation  Act,  1879. 

(27th  August  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritnal  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follo>Ys : 

Preliminary, 

1.  This  Act  may  be  cited  as  the  Regulation 
of  the  Forces  Act,  1881. 

2.  The  Army  Discipline  and  Regulation  Act, 
1879,  is  in  this  Act  referred  to  and  may  be 
cited  as  the  Army  Act,  1879. 

The  expression  **  militia  "  means  the  general 
militia. 

The  expression  "militiaman"  includes  a 
non-commissioned  officer. 

Expressions  in  this  Act  shall,  except  so  far 
as  otherwise  provided  by  this  Act  or  the  con- 


text otherwise  requires,  have  the  same  meaning 
as  in  the  Army  Act,  1879,  as  amended  by  this 
Act. 

PART  I. 

Auxiliary  Forces  and  Reser^'es. 
Begidar  and  Auxiliary  Forces, 

3.  For  the  purpose  of  removing  doubts  as  to 
the  powers  of  command  vested  or  to  be  vested 
in  officers  and  others  belonging  to  Her  Majesty's 
forces,  it  is  hereby  declared  that  Her  Majesty 
may,  in  such  manner  as  to  Her  Majesty  may 
from  time  to  time  seem  meet,  make  regula- 
tions as  to  the  persons  to  be  invested  as  officers, 
or  otherwise,  with  command  over  Her  Msyesty^s 
forces,  or  any  part  thereof,  or  any  person 
belonging  thereto,  and  as  to  the  mode  in  which 
such  command  is  to  be  exercised;  provided 
that  command  shall  not  be  given  to  any  person 
over  a  person  superior  in  rank  to  himself. 

Nothing  in  this  section  shall  be  deemed  to 
be  in  derogation  of  any  power  otherwise  vested 
in  Her  Majesty. 

4.  (1.)  The    orders   and  regulations  which 
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Her  Majesty  is  anthorised  by  the  Militia 
Volnntaiy  Enlistment  Act,  1875,  to  make  with 
respect  to  the  goyemment  of  the  Militia  may, 
sabject  to  the  provisions  of  this  Act  and  of  the 
Acts  for  the  time  being  in  force  in  relation  to 
the  Militia,  provide  for  the  formation  of 
militiamen  into  regiments,  battalions,  or 
military  bodies,  and  for  the  formation  of  such 
regiments,  battalions,  or  military  bodies  into 
corps,  either  alone  or  jointly  with  any  other 
part  of  Her  M^'esty's  forces,  and  for  appoint- 
mg,  transferring,  or  attaching  militiamen  to 
corps,  and  for  posting,  attaching,  or  otherwise 
dealing  with  militiamen  within  the  corps,  and 
may  regulate  the  appointment,  rank,  duties, 
ana  numbers  of  the  militia  officers  and  non- 
commissioned officers. 

(2.)  The  said  orders  and  regulations  shall 
not— 

(a.)  affect  or  extend  the  term  for  which  or 
the  area  within  which  a  militiaman  is 
liable  under  the  Acts  relating  to  the  Militia 
to  serve ;  or 

(6.)  authorise  a  militiaman  when  belonging 
to  one  corps  to  be  transferred  without  his 
consent  to  another  corps ;  or 

(«.)  where  the  corps  of  a  militiaman  includes 
any  battalion  or  other  body  of  the  regular 
forces,  authorise  him  to  be  posted  without 
bis  consent  to  that  battalion  or  body. 

5.  (1.)  Any  militiaman  who  commits  any  of 
the  following  offences,  that  is  to  say, — 
without  leav6  lawfully  granted,  or  such  sick- 
ness  or  other  reasonable   cause  as  may  be 
allowed   in  accordance  with  the   regulations 
under  the  Militia  Voluntary  Enlistment  Act, 
1875,  fails  to  appear  at  the  time  and  place 
appointed,  either  for  preliminary  training,  or 
for  truning  and  exercise,  or  for  assembling 
when  embodied,  shall — 
(a.)  in  the  case  of  embodiment   be  guilty 
according  to  the  circumstances  of  deserting 
within  the  moaning  of  section  twelve  or 
of  absenting  himself  without  leave  within 
the  meaning  of  section  fifteen  of  the  Army 
Act,  1879 ;  and 
(h.)  in  any  other  case  be  guilty  of  absenting 
himself  without  leave  within  the  meaning 
of  section  fifteen  of  the  Army  Act,  1879. 

(2.)  A  militiaman  who  commits  an  offence 

under  this  section  or  under  section  twelve  or 

section  fifteen  of  the  Army  Act,  1879,  shall, 

whether  otherwise  subject  to  military  law  or 

not,  be  liable  to  be  taken  into  military  custody, 

and  shall  be  liable  as  follows ;  that  is  to  say. 

(a.)  be  liable  to  be  tried  by  court-martial 

and  convicted  and  punished  accordingly, 

or 


(5.)  be  liable  to  be  convicted  by  a  court  of 
summary  jurisdiction,  and  to  be  sentenced 
to  ^  fine  of  not  less  than  forty  shillings 
and  not  more  than  twenty-five  pounds,  and 
in  default  of  payment  to  imprisonment, 
with  or  without  hard  labour  for  any  term 
not  less  than  seven  days  and  not  more 
than  the  maximum  term  allowed  by  law 
for  non<payment  of  the  fine. 

6.  (1.)  If  any  person  commits  any*  of  the 
following  offences,  that  is  to  say — 

{a.)  when  belonging  to  the  Militia,  without 
having   fulfilled  the  conditions  enabling 
him  to  enlist,  enrol,  or  enter,  enlists  or 
enrols  in  any  of  the  auxiliary  or  reserve 
forces,  or  enters  the  Boyal  Navy ;  or 
(&.)  when  belonging  to  the  reserve  forces,  or 
to  ax^  of  the  auxiliary  forces  other  than 
the  Militia,  or  to  the  Royal  Navy,  without 
having    fulfilled  the  conditions  enabling 
him  to  enlist  or  enrol,  enlists  or  enrols  in 
the  Militia ; 
such  person,  if  on  service  as  part  of  the  regular 
forces  at  the  time  when  he  commits  the  offence, 
shall  be  guilty  of  fraudulent  enlistment  within 
the  meaning  of  section  thirteen  of  the  Army 
Act,    1879,   and  in  any  other    case  shall  be 
punishable  for  making  a  false  answer  within 
the  meaning  of  section  thirty-three    of   the 
Army  Act,  1879 ;  and  for  the  purpose  of  this 
section  a  person  shall  be   deemed  to  be  on 
service  as  part  of  the  regular  forces  if  being  a 
militiaman  he  is  embodied,  or  if  belonging  to 
the  reserve  forces  he  is  called  out  on  perma- 
nent service  or  on  army  service,  or  if  belonging 
to  the  yeomanry  or  volunteers  he  is  on  actual 
military  service. 

(2.)  A  person  who  commits  an  offence  under 
this  section,  shall,  whether  otherwise  subject 
to  military  law  or  not,  be  liable  to  be  taken 
into  military  custody,  and  shall  be  liable  as 
follows ;  that  is  to  say, 

(a.)  be  liable  to  be  tried  by  court-martial  and 

convicted  and  punished  accordingly ;  or, 
(&.)  be  liable  to  be  convicted  by  a  court  of 
summary  jurisdiction,  and  to  be  sentenced 
to  imprisonment  with  or  without  hard 
labour  for  a  term  of  not  less  than  one 
month  and  not  more  than  three  months,  or 
to  a  fine  of  not  less  than  five  pounds  and 
not  more  than  twenty-five  pounds,  and  in 
default  of  payment  to  imprisonment  with 
or  without  hard  labour  for  any  term  not 
less  than  one  month  and  not  more  than 
the  maximum  term  allowed  by  law  for 
nonpayment  of  the  fine,  and  in  the  case  of 
a  second  or  any  subsequent  conviction  to 
be  sentenced  to  imprisonment  with  or 
without  hard  labour  for  not  less  than  two 
and  not  more  than  six  months. 
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(3.)  A  person  who  attempts  to  commit  an 
oflence  under  this  section  shall^  whether  other- 
wise subject  to  military  law  or  not,  be  liable 
to  be  taken  into  military  custody,  tried, 
convicted,  and  punished  in  like  manner  in  all 
respects  as  if  he  had  committed  an  oftence 
under  this  section  with  this  qualification,  that 
if  he  is  convicted  by  court-martial,  he  shall 
not  be  liable  to  any  punishment  exceeding 
imprisonment,  and  if  convicted  by  a  court  of 
summary  jurisdiction,  this  section  shall  apply 
as  if  the  terms  of  imprisonment  or  amounts  of 
fine  were  reduced  by  one  half. 

7.  (1.)  If  a  person  commits  any  of  the 
following  offences,  that  is  to  say, 

(a.)  having  been  discharged  with  disgrace 
from  any  part  of  Her  Majesty's  forces,  or 
having  been  dismissed  with  disgrace  from 
the  Navy,  has  afterwards  enlisted  in  the 
Militia  without  declaring  the  circum- 
stances of  his  discharge  or  dismissal ;  or, 

(b.)  is  concerned  when  subject  to  military 
law  in  the  enlistment  for  sei'vice  in  the 
Militia  of  any  man  when  he  knows  or  has 
reasonable  cause  to  believe  such  man  to 
be  so  circumstanced  that  by  enlisting  ho 
commits  an  offence  against  this  Act, 
such  person  shall  be  guilty  of  an  off*ence. 

(2.)  A  person  guilty  of  an  off'ence  under  this 
section  snail,  whether    otherwise    subject    to 
military  law  or  not  be  liable  to  be  taken  into 
military    custody    and    shall    be    liable    as 
follows : — 
(a.)  be  liable  to  bo  tried  by  court-martial, 
and  on  conviction  to  suff'er  such  punish- 
ment as  is  imposed  for  the  like  off'ence  by 
section  thirty-two  or  thirty-four  of    the 
Army  Act,  1879,  as  the  case  may  be ;  or 
(b.)  be  liable  to  be  convicted  by  a  court  of 
summary  jurisdiction,  and  to  be  sentenced 
to  imprisonment  with    or    without  hard 
labour  for  any  term  not  less  than  two  and 
not  more  than  six  months. 

(3.)  For  the  purpose  of  this  section  the 
expression  "  discharged  with  disgrace  "  means 
discharged  with  ignominy,  discharged  as 
incorrigible  and  worthless,  or  discharged  on 
account  of  a  conviction  for  felony  or  a  sentence 
of  penal  servitude. 

8.  (1.)  In  the  case  of  a  person  charged  with 
the  off'ence  of  desertion,  absence  without  leave, 
fraudulent  enlistment,  false  answer,  or  any 
off'ence  in  connexion  with  enlistment  under 
this  Act — 

(a.)  The  alleged  off'endor  shall  not  be  liable 
to  be  tried  both  by  court-martial  and  by  a 
court  of  summary  jurisdiction,  but  may 
be  tried  by  either  of  such  courts,  according 


au  any  general  or  special  regnlationfi  of 
the  Secretary  of  State  may  direct : 

(6.)  Proceedings  against  the  alleged  offender 
when  a  militiaman,  whether  before  a 
court-martial  or  a  court  of  summary  juris- 
diction, may  bo  instituted,  whether  the 
term  of  his  militia  service  has  or  has  not 
expired,  at  any  time  within  two  months 
after  the  offence  becomes  known  to  the 
commanding  officer  of  the  militiaman,  if 
the  militiaman  is  then  apprehended,  or, 
if  not,  within  two  months  after  he  is 
apprehended : 

(c.)  Where  an  offender  has  on  several 
occasions  been  guiltv  of  any  such  offence 
as    above  mentioned,    he    may,    for  the 

Eurposos  of  any  proceedings  against  him, 
e  deemed  to  belong  to  any  one  or  more  of 
the  corps  to  which  ne  has  been  appointed 
or  transferred,  as  well  as  to  the  corps  to 
which  he  properly  belongs  ;  and  it  shall 
be  lawful  to  charge  the  off'ender  with  any 
number  of  the  above-mentioned  offences  at 
the  same  time,  and  to  give  evidence  of 
such  ofl*ence8  against  him,  and  if  he  be 
convicted  of  more  than  one  oflence  to 
punish  him  accordingly,  as  if  he  had  been 
previously  convicted  of  any  such  offence. 

(2.)  Section  one  hundred  and  forty-seven  of 
the  Army  Act,  1879,  shall  apply  to  a  militiaman 
who  is  a  deserter  or  absentee  without  leave, 
within  the  meaning  of  this  Act  or  of  the  Army 
Act,  1879,  in  like  manner  as  it  applies  to  a 
deserter  in  that  section  mentioned. 

(3.)  Any  person  -  who  falsely  represents 
himself  to  any  military,  naval,  or  civil  autho- 
rity to  be  a  deserter  or  absentee  without  leave 
from  the  militia  shaU,  on  conviction  by  a  coort 
of  summary  jurisdiction,  be  liable  to  imprison- 
ment with  or  without  hard  labour  for  a  term 
not  exceeding  three  months. 

(4.)  l^othing  in  this  Act  shall  affect  tbe 
application  of  sections  sixty-one,  sixty-two,  and 
sixty-three  of  the  Militia  v  oluntary  Enlistment 
Act,  1875,  to  any  militiaman. 

Volunteers, 

9.  Whereas  imder  the  Volunteer  Act,  W^\ 
provision  is  made  for  the  government  and 
organisation  of  volonteer  corps  whose  services 
are  accepted  by  Her  Majesty,  and  for  all  lauds, 
money,  effects,  and  other  property  belonging 
to  the  corps,  (in  this  Act  rererred  to  as  tbe 
corps  property,)  being  vested  in  the  command- 
ing officer  of  the  corps  for  the  time  being,  and 
being  managed  in  accordance  with  rules  of  the 
corps  made  under  that  Act : 

And  whereas  provision  is  also  made  by  tbe 
said  Act  for  separate  volunteer  corps  being 
formed  under  the  authority  of  the  Secretary  of 
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State  into  a  united   body  for  military  and 
administrative  purposes : 

And  whereas  under  the  authority  of  the 
Secretary  of  State  separate  volunteer  corps 
(in  this  Act  rcfbrred  to  as  constituent  corps) 
have  been  consolidated  into  one  corps,  and 
form  corresponciing  companies  in  such  con- 
solidated corps,  and  doubts  have  arisen  with 
respect  to  such  consolidation,  and  it  is  ox- 
pcKlient  to  remove  those  doubts:  Bo  it  therefore 
enacted  as  follows : 

(1.)  Every  volunteer  corps  formed  under  the 
authority  of  the  Secret««*y  of  State,  whether 
before  or  after  the  passing  of  this  Act,  by  the 
consolidation  of  two  or  more  volunteer  corps, 
shall  as  1^'om  the  date  of  consolidation  be 
deemed  to  have  been  a  volunteer  corps  duly 
formed  under  the  Volunteer  Act,  1863,  whose 
services  have  been  accepted  by  Her  Majesty, 
and  the  officers  and  volunteers  belonging  to 
the  constituent  corps  shall  be  deemed  to  have 
been  duly  appointed  and  enrolled  as  officers 
and  volunteers  of  the  consolidated  corps,  and 
the  commanding  officer  of  the  consolidated 
corps  shall  for  the  purposes  of  the  Volunteer 
Act,  1863,  be  deemed  to  be  the  commanding 
officer  thereof  and  of  every  part  thereof,  and 
the  corps  property  vested  in  and  the  liabilities 
attached  to  the  commanding  officer  of  the 
constituent  corps  on  behalf  of  the  corps  shall 
be  deemed  on  consolidation  to  have  become 
vested  in  and  attached  to  the  commanding 
officer  of  the  consolidated  corps,  and  all 
agreements  with,  grants  to,  and  deeds  and 
documents  in  favour  of  any  of  the  constituent 
corps  shall  enure  for  the  benefit  of  and  be 
deemed  to  i*efer  to  the  companies  in  the  con- 
solidated corps  which  correspond  to  the  said 
constituent  corps. 

(2.)  The  said  nroperty  shall  be  managed  in 
such  manner  ana  for  such  purposes  as,  subject 
to  the  proviso  in  this  section  containea,  is 
directed  by  the  rules  of  the  consolidated 
corps ; 

Provided  that  if  and  so  long  as  any  com- 
panies in  the  consolidated  corps  which  corres- 
pond to  the  said  constituent  corps  continue  to 
exist,  and  if  no  other  arrangement  has  been 
made  either  before  or  after  the  passing  of  this 
Act,  then,  if  byelaws  are  from  time  to  time 
made  for  the  purpose  with  the  approval  of  the 
commanding  officer  of  the  consolidated  corps, 
such  byelaws,  so  far  as  they  extend,  shall,  to 
the  exclusion  of  the  said  rules,  determine  the 
manner  and  purposes  in  and  for  which  such 
propcrtv  shall  be  managed. 

(3.)  The  officers  and  volunteers  of  the  com* 
panics  in  the  consolidated  corps  which  corres- 
pond to  the  said  constituent  corps,  shall 
indemnify  the  commanding  officer  of  the 
consolidated  corps  against  all  debts  and  lia- 


bilities for  which  the  constituent  corps  was 
liable  before  the  consolidation,  or  which  may 
subsequently  arise  in  respect  of  the  property 
held  bv  him,  which  is  managed  in  accoraance 
with  the  byelaws  in  this  section  mentioned. 

(4.)  No  officer  or  volunteer  who  belonged  to 
a  constituent  corps  at  the  time  of  its  consoli- 
dation shall,  without  his  consent,  be  removed 
to  any  of  the  companies  not  corresponding  to 
that  corps. 

(5.)  Any  question  which  arises  under  this 
section  as  to  whether  any  companies  do  or  do 
not  correspond  to  a  constituent  corps,  or  con- 
tinue to  exist,  and  any  difference  between  the 
companies  and  the  consolidated  corps,  or  the 
commanding  officer  thereof,  in  relation  to  the 
byelaws,  property,  debts,  or  liabilities  referred 
to  in  this  section,  shall  be  referred  for  the 
decision  of  the  Secretary  of  State,  whose  deci- 
sion shall  be  final. 

(6.)  The  provisions  of  this  section  with  respect 
to  companies  shall  apply  to  troops  and  batteries 
respectively,  and  the  provisions  of  this  section 
witn  respect  to  companies  corresponding  to 
constituent  corps,  shall  apply  to  the  case  of  a 
single  troop,  battery,  or  company  corresponding 
to  a  constituent  corps. 

Eeservea, 

10.  (1.)  For  the  purpose  of  establishing  a 
Supplemental  Beserve  it  shall  be  lawful  for 
Her  Majesty  to  authorise  men  to  be  enrolled 
in  the  first  class  of  the  army  reserve  force  under 
the  condition  that  they  are  not  to  be  called  out 
for  permanent  service  until  the  whole  of  the 
remainder  of  the  said  first  class  have  been 
called  out  for  permanent  service,  and  regula- 
tions may  from  time  to  time  bo  made  under 
the  Beserve  Force  Act,  1867,  for  carrying  into 
effect  this  section. 

11.  Where  a  militiaman  who  is  enlisted  in 
the  militia  reserve  force  re-engages  as  a  militia- 
man, he  may  also  re-engage  in  the  militia 
reserve  force  for  the  same  term  for  which  he 
re-engages  in  the  militia,  and  may  so  re-engage 
in  the  manner  and  subject  to  the  conditions 
provided  by  the  regulations  under  the  Militia 
Beserve  Act,  1867,  and  regulations  may  from 
time  to  time  be  made  under  that  Act  £>r  the 
purpose. 

12.  Whereas  under  the  Acts  of  1867  relating 
to  the  army  and  militia  reserve  forces,  the  men 
who  entered  those  forces  under  those  Acts  are 
liable  when  called  out  to  serve  for  an  indefinite 
period,  and  it  is  desirable  to  limit  that  |)oriod 
to  the  period  for  which  men  transferred  to  the 
reserve  force  under  the  Army  Act,  1879,  are 
liable  to  serve  when  called  out,  and  otherwise 
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to  amend  the  enactments  relating  to  the  said 
reserve  forces :  Be  it  therefore  enacted  that — 

(1.)  Men  in  the  army  and  militia  reserve 
forces  when  called  upon  by  proclamation  of 
Her  Majesty  in  pursuance  of  the  enactments 
relating  to  those  forces  respectively  to  enter  on 
permanent  service  or  on  army  service,  as  the 
case  may  be,  shall  be  liable  to  serve  until  Her 
Majesty  no  longer  requires  their  services,  so, 
however,  that  a  man  shall  not  be  required  to 
serve  for  a  period  exceeding  in  the  whole  the 
remainder  unexpired  of  his  term  of  service  in 
the  reserve  force  to  which  he  belongs,  and  the 
further  period  of  twelve  months  during  which 
the  service  of  a  soldier  of  the  regular  forces 
may  be  prolonged  under  section  eighty-three 
of  the  Army  Act,  1879. 

(2.)  When  a  man  is  called  out  by  such  a  pro- 
clamation as  aforesaid,  he  shall  during  his 
service  form  part  of  the  regular  forces  and  be 
subject  to  the  Army  Act  1879  accordingly^,  and 
the  competent  military  authority  within  the 
meaning  of  Part  II.  of  that  Act  may,  if  it  seems 
proper,  appoint  him  to  any  corps  as  a  soldier 
of  tne  regular  forces,  and  within  three  months 
afterwards  transfer  him  to  any  other  corps,  so, 
however,  that  he  shall  be  appointed  or  trans- 
ferred only  to  a  corps  in  the  arm  or  branch  in 
which  he  previously  served. 

(3.)  Any  such  proclamation  of  Her  Majesty 
as  above  in  this  section  mentioned  may  extend 
to  all  or  any  of  the  men  in  the  army  and  militia 
reserve  forces  or  either  of  them. 

(4.)  Men  in  the  army  and  militia  reserve 
forces  shall  be  liable  to  be  called  out  annually 
for  training  and  exercise  for  such  times  as  the 
Secretary  of  State  may  from  time  to  time 
direct,  not  exceeding  in  the  case  of  a  man  in 
the  army  reserve  force  twelve  days  or  twenty 
drills,  and  in  the  case  of  a  man  in  the  militia 
reserve  force  fifty-six  days.  Every  such  man 
during  his  annual  training  and  exercise  may 
be  attached  to  and  trained  with  a  body  of  the 
regular  or  auxiliary  forces. 

The  annual  training  and  exercise  under  this 
section  of  a  man  in  the  militia  reserve  force 
shall  be  in  substitution  for  the  annual  training 
and  exercise  to  which  he  is  liable  as  a  militia- 
man, and  the  provisions  of  the  Militia  Volun- 
tary Enlistment  Act,  1875,  and  this  Act,  as  to 
attendance  at  such  last-mentioned  annual 
training,  and  to  the  punishment  for  non- 
attendance,  shall  apply  to  the  training  and 
exercise  under  this  section. 

13.  Whereas  by  the  Reserve  Force  Act,  1867, 
the  Secretary  of  State  has  power  to  make  regu- 
lations respecting  the  pensions  of  men  be- 
longing to  the  army  reserve  force : 

And  whereas  doubts  have  arisen  as  to  whether 
the  pensions  payable  to  men  in  pursuance  of 


those  regulations  can  in  all  cases  be  awarded 
and  paid  by  the  Commissioners  of  Chelsea 
Hospital,  and  it  is  expedient  to  remove  snch 
doubts ;  be  it  therefore  enacted  as  follows  :— 

Where,  either  before  or  after  the  passing  of 
this  Act,  a  man  in  the  army  reserve  force  has 
been  called  out  for  permanent  service,  and  at 
the  termination  of  such  service  has  been 
returned  to  the  army  reserve  force,  and  has 
become  entitled  to  pension  under  any  regu- 
lation by  the  Secretary  of  State,  made  either 
before  or  after  the  passing  of  this  Act.  or 
before  or  after  such  csdling  out  or  return,  then 
the  Commissioners  of  Chelsea  Hospital  shiili 
have  the  same  power  to  award  and  pay  the 
said  pension,  and  otherwise  in  relation  to 
the  said  pension,  as  they  would  have  if  snch 
man  had  been  discharged  from  the  army  on 
reduction. 


PART  II. 

Amendments  op  the  Army  Discipline  and 
Regulation  Act,  1879. 

PreHiminary, 

14.  This  part  of  this  Act  shall  be  constnied 
as  one  with  the  Army  Act,  1879,  and  shall 
continue  in  force  only  for  the  same  time  and 
subject  to  the  same  provisions  as  that  Act, 
and  together  with  that  Act  and  sections  four, 
&Ye,  and  seven  of  the  Army  Discipline  and 
Regulation  (Annual)  Act,  18ol,  may  be  cited 
as  the  Army  Acts  1879  and  1881. 

Amendments  op  Part  I.  (Discipline). 

Crimes  and  Punishments. 

Desertion,  frmidident  ErUtstmenif  and  Absent 

vnthout  Leave. 

15.  For  the  purposes  of  the  liability  of  an 
offender  convictea  under  section  twelve  or 
section  thirteen  of  the  Army  Act,  1879,  of  the 
offence  of  desertion,  or  of  fraudulent  enlist- 
ment, or  any  other  offence  in  those  sections 
mentioned,  to  the  higher  punishment  imposed 
by  those  sections  for  a  second  offence,  a  prerioos 
offence  under  one  section  may  be  reckoned  as 
a  previous  offence  under  the  other  section, 
with  this  exception,  that  the  absence  of  the 
offender  next  before  any  fraudulent  enlist- 
ment, shall  not  upon  his  conviction  for  that 
fraudulent  enlistment  be  reckoned  as  a  preTioofi 
offence  of  desertion. 

Offences  t^i  rdaiion  to  Prisoner. 

16.  In  substitution  for  sub-section  two  of 
section  twenty  of  the  Army  Act,  1879,  there 
shall  be  enacted  the  following  provision : 
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Every  persou  subject  to  military  law  who 
commits  any  of  the  following  offences ;  that  is 
to  say, 
Wilfully,    or    without    reasonable    excuse, 
allows  to  escape  any  prisoner  who  is  com- 
mitted to  his  charge,  or  whom  it  is  his 
duty  to  keep  or  guard, 
shall  be  liable,  if  he  acted  wilfully,  to  suffer 
penal  servitude  or  such  less  punishment  as  in 
the  said  Act  mentioned,  and  m  any  case  shall 
be  liable  to  sufifer  imprisonment  or  such  less 
punishment  as  is  in  tne  Army  Act  1879  men- 
tioned. 

Offences  in  relation  to  Property. 

17.  In  substitution  for  section  twenty- three 
of  the  Army  Act,  1879,  there  shall  be  enacted 
the  following  section : 

Every  person  subject  to  military  law  who 
commits  any  of  the  following  offences  ;  that  is 
to  say, 

(1.)  Connives  at  the  exaction  of  anv  exor- 
bitant price  for  a  house  or  stall  let  to  a 
sutler  \  or 
(2.)  Lays  any  duty  upon,  or  takes  any  fee  or 
advantage  in  respect  of,  or  is  in  any  way 
interested  in,  the  sale  of  provisions  or 
merchandise  brought  into  any  garrison, 
camp,  station,  barrack,  or  place,  in  which 
he  has  any  command  or  authority,  or  the 
sale  or  purchase  of  any  provisions  or  stores 
for  the  use  of  any  of  Her  Majesty's  forces, 
shall  on  conviction  by  court-martial  bo  liable 
to  suffer  imprisonment,  or  such  less  punish- 
ment as  is  in  the  Army  Act,  1879,  mentioned. 

18.  Whereas  a  soldier  guilty  of  the  offence 
of  injuring  property  is  punishable  only  under 
section  forty  or  section  forty-one  of  the  Army 
Act,  1879,  and  it  is  expedient  expressly  to 
declare  such  offence,  be  it  therefore  enacted 
that  there  shall  bo  added  to  section  twenty- 
four  of  the  Army  Act  1879  the  following 
enactment : 

Every  soldier  who  commits  any  of  the 
following  offences ;  that  is  to  say, 

Wilfully  injures  any  thing  in  section  twenty- 
four  of  the  Army  Act  1879  mentioned,  or 
any  property  belonging  to  a  comrade,  or 
to  an  officer,  or  to  any  regimental  mess 
or  band,  or  to  any  regimental  institution, 
or  any  public  property, 
shall  on  conviction  by  court-martial  be  liable 
to  suffer  imprisonment,  or  such  less  punish- 
ment as  is  in  the  Army  Act  1879  mentioned. 

Offences  in  reUUion  to  False  Documents, 

19.  There  shall  be  added  to  section  twenty- 
five  of  the  Army  Act,  1879,  the  following 
enactment : 


Every  person  subject  to  military  law  who 
commitis  the  following  offence ;  that  is  to  say. 
Knowingly  and  with  intent  to  defraud  or 
injure  any  person,  defaces  or  alters  any 
document  wnich  it  is  his  duty  to  preserve, 
shall  on  conviction  by  court-martial  be  liable 
to  suffer  imprisonment  or  such  lees  punish- 
ment as  is  in  the  Army  Act,  1879,  mentioned. 

Offences  in  relailon  to  Courts- maHial. 

20.  (1.)  A  court-martial  shall  have  the  same 
power  in  relation  to  a  prisoner  who  is  guilty 
of  contempt  of  a  court-martial  by  using  in- 
sulting or  threatening  language,  or  by  causing 
any  interruption  or  disturbance  in  the  pro- 
ceedings of  the  court,  as  the  court  have  under 
section  twenty -eight  of  the  Army  Act,  1879, 
in  relation  to  any  other  person  subject  to 
military  law. 

(2.)  Where  a  person  not  subject  to  military 
law  commits  any  offence  as  a  witness  before  a 
court-martial,  or  is  guilty  of  contempt  of  a 
court-martial,  in  any  part  of  India,  the  court- 
martial  may  take  the  same  proceedings  as 
might  be  taken  by  any  civil  court  in  that  part 
of  India  in  the  case  of  the  like  offence  in  that 
court,  and  any  court  iu  which  such  proceedings 
are  taken  shall  have  jurisdiction  to  punish 
such  person  accordingly. 

Offences  in  rehiion  to  Enlistment. 

21.  Sections  thirty-two  and  thirty-foui*  of  the 
Army  Act,  1879,  shall  extend  to  the  case  of  a 
person  who  on  account  of  conviction  for  felony 
or  of  a  sentence  of  penal  servitude,  has  been 
either  discharged  from  any  portion  of  Her 
Majesty's  forces  or  dismissed  from  the  navy, 
in  like  manner  as  thc^  apply  to  the  case  of 
a  person  discharged  with  ignominy  from  the 
regular  forces,  or  dismissed  with  disgrace  from 
the  navy. 

Miscellaneous  Military  Offences. 

22.  Notwithstanding  the  proviso  in  section 
forty  of  the  Army  Act,  1879,  to  the  effect  that 
no  person  shall  be  charged  under  that  section 
in  respect  of  an  offence  for  which  special  pro- 
vision is  made  in  another  part  of  the  said  Act, 
the  conviction  of  a  person  so  charged  shall  not 
be  invalid  by  reason  only  of  the  charge  being 
in  contravention  of  the  said  proviso,  unless  it 
appears  that  injustice  has  been  done  to  the 
person  charged  by  reason  of  such  contravention ; 
but  the  responsibility  of  any  officer  for  that 
contravention  shall  not  be  removed  by  the 
validity  of  the  conviction. 

Courts-martial. 

23.  (1.)  A  regimental  court-martial  may  be 
convened  by  an  officer  of  any  rank,  not  below 
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the  rank  of  captain,  when  in  command,  of  two 
or  more  corps  or  portions  of  two  or  more 
corps. 

(2.)  A  regimental  com't-martial  shall  con- 
sist of  not  less  than  three  officers,  each  of  whom 
mast  have  held  a  commission  daring  not  less 
than  one  whole  year. 

(3.)  A  general  court-martial  shall  consist  in 
the  United  Kingdom,  India,  Malta,  and  Gib- 
raltar of  not  less  than  nine,  and  elsewhere  of 
not  less  than  five  officers,  each  of  whom  must 
have  held  a  commission  during  not  less  than 
three  whole  years,  and  of  whom  at  least  five 
must  be  of  a  rank  not  below  that  of  captain. 

(4.)  A  district  court-martial  shall  consist  in 
the  United  Kingdom,  India,  Malta,  and  Gib- 
raltar of  not  less  than  five,  and  elsewhere  of 
not  less  than  three  officers,  each  of  whom 
must  have  held  a  commission  daring  not  less 
than  two  whole  years. 

(5.)  Any  reference  in  the  Army  Act,  1879, 
to  the  number  of  members  of  a  court-martial 
named  in  the  order  convening  the  court  shall 
be  deemed  to  refer  to  the  minimum  mentioned 
in  this  section  for  a  general,  district,  or 
regimental  court-martial  as  the  case  may  be. 

24.  Section  fifty-four  of  the  Army  Act,  1879, 
shall  be  amended  as  follows  : — 

(1.)  Where  a  court-martial  is  held  in  a  colony, 
and  there  is  no  superior  officer  in  that  colony 
competent  to  confirm  the  finding  and  sentence 
of  the  court-martial  in  the  case  specified  in 
sub-section  four  of  section  fifty-four  of  the 
Army  Act,  1879,  the  governor  of  that  colony 
shall  have  power  to  confirm  the  finding  and 
sentence  of  the  court-martial  in  like  manner 
in  all  respects  as  if  ho  were  such  superior 
officer  as  above  mentioned. 

(2.)  A  confirmation  may  be  withheld  under 
sub-section  five  of  the  said  section,  either 
wholly  or  partly,  and  that  sub-section  shall 
apply  accordingly. 

(3.)  Nothing  in  sub-section  eight  of  the  said 
section  shall  apply  to  any  oflence  committed 
on  active  service. 

25.  In  addition  to  the  other  authorities  who 
have  power  under  section  fifty-six  of  the  Army 
Act,  1879,  to  mitigate,  remit,  and  commute 
the  punishment  awarded  by  a  court-martial 
in  the  case  of  persons  undergoing  sentence  in 
any  place  whatever,  any  prescribed  officer  shall 
have  that  power. 

26.  Sub-section  four  of  section  sixty-four  of 
the  Army  Act,  1879,  shall  apply  to  a  military 
prisoner,  where  the  sentence  of  imprisonment 
was  passed  upon  him  in  the  United  Kingdom, 
as  well  as  in  a  case  where  it  was  passed  upon 
him  in  India  or  a  colony. 


MUeeUanwus. 

27.  (1.)  Where  a  person  has  been  convicted 
by  court-martial  of  having  stolen,  embezzled, 
received  knowing  it  to  be  stolen,  or  otherwise 
unlawfully  obtained,  any  property,  and  tbc 
property  or  any  part  thereof  is  found  in  the 
possession  of  the  offender,  the  authority  con- 
firming the  finding  and  sentence  of  such  court- 
martial,  or  the  Commander-in-Chief,  may 
order  the  property  so  found  to  be  restored  to 
the  person  appearing  to  be  the  lawful  owner 
thereof. 

(2.)  A  like  order  may  be  made  with  respect 
to  any  property  found  in  the  possession  of  such 
offender,  which  appears  to  the  confirming 
authority  or  Commander-in-Chief  to  have  been 
obtained  by  the  conversion  or  exchange  of  any 
of  the  property  stolen,  embezzled,  received,  or 
unlawfully  obtained. 

(3.)  Moreover  where  it  appears  to  the  con- 
firming authority  or  Commander-in-Chief  from 
the  evidence  given  before  the  court-martial, 
that  any  part  of  the  property  stolen,  embezzled, 
received,  or  unlawfully  obtained  was  sold  to  or 
pawned  with  any  person  without  any  guilty 
knowledge  on  the  part  of  the  person  purchasing 
or  taking  in  pawn  the  property,  the  authority 
or  Commander-in-Chief  may,  on  the  applica- 
tion of  that  person,  and  on  the  restitution  of 
the  said  property  to  the  owner  thereof,  order 
that  out  of  the  moncv  (if  any)  found  in  the 
possession  of  the  offenaer,  a  sum  not  exceeding 
the  amount  of  the  proceeds  of  the  said  sale  or 
pawning  shall  bo  paid  to  the  said  person  pur- 
chasing or  taking  in  pawn. 

(4.)  An  order  under  this  section  shall  not 
bar  the  right  of  any  person,  other  than  the 
offender,  or  any  one  claiming  through  him,  to 
recover  any  property  or  money  delivered  or 
paid  in  pursuance  of  an  order  under  thia 
section  from  the  person  to  whom  tiie  same  is 
so  delivered  or  paid. 

Ahendmbkt  of  Pabt  II.    (ENusncEirT). 
Be-enga^evumt  and  ProlongaHon  of  Service, 

28.  The  regulations  from  time  to  time  made 
in  pursuance  of  Part  II.  of  the  Army  Act, 
1879,  with  respect  to  the  enlistment  of  men  in 
the  regular  forces,  may,  if  it  seems  expedient, 
provide  that  a  non-commissioned  officer  of  the 
regular  forces  who  extends  his  armj  service 
for  the  residue  unexpired  of  bis  original  term 
of  enlistment  shall  have  the  right  at  nis  option 
to  re-engage,  under  section  eighiy-one,  and  to 
continue  his  service,  under  section  eighty-two 
of  the  said  Act,  or  to  do  either  of  sncS  tilings, 
subject,  nevertheless,  to  the  veto  of  the  Secre- 
tary of  State  or  other  authority  mentioned  in 
the  regulations,  and  to  such  other  conditions 
as  arc  specified  in  the  regulations. 
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DUeharge  and  Ti'onsfer  to  Beserve  Force. 

29.  la  the  case  of  a  soldier  enlisted  after  the 
commencement  of  this  Act  the  competent 
military  authority  shall  not  have  power  under 
section  eighty-three  of  the  Army  Act,  1879, 
b^  reason  only  of  such  soldier  being  on  ser- 
vice beyond  the  seas,  to  detain  him  in  army 
service  for  any  period  after  the  time  at  which 
he  would  otherwise,  by  the  conditions  of  his 
service,  be  entitled  to  be  transferred  to  the 
reserve. 

30.  In  lien  of  sub-section  five  of  section 
eighty-six  of  the  Army  Act,  1879,  the  following 
enactment  shall  have  effect : 

A  soldier  of  the  regular  forces  who  is  dis- 
chorjged  on  the  completion  of  the  term  of  his 
original  enlistment  or  his  re-engagement  or  is 
transferred  to  the  reserve  shall  be  entitled  to 
be  conveyed  free  of  cost  from  the  place  in  the 
United  Kingdom  where  he  is  discharged  or 
transferred  to  the  place  in  which  he  appears 
from  his  attestation  paper  to  have  been 
attested,  or  to  any  place  at  which-  he  may  at 
the  time  of  his  discharge  or  transfer  decide  to 
take  up  his  residence,  and  to  which  he  can  be 
conveyed  without  greater  cost. 

Amendments  07  Pabt  IV.    (Gensral 
Pkovisions.) 

Supplemental  Provisions  as  to  Courts-martial. 

31.  The  powers  conferred  by  section  one 
hundred  and  twenty  of  the  Army  Act,  1879, 
in  relation  to  district  courts-marbial  may  be 
exercised  by  any  officer  or  person  authorised 
to  convene  general  courts-martial,  whether  he 
is  so  authorised  by  warrant  of  Her  Majesty  or 
by  warrant  from  any  officer  authorised  by  Mer 
Majesty. 

32.  Whereas  it  is  expedient  to  make  pro- 
vision respecting  the  conduct  of  counsel  wnen 
appearing  on  behalf  of  the  prosecution  or 
defence  at  general  courts-martial,  as  provided 
or  about  to  be  provided  by  rules  of  procedure 
made  in  pursuance  of  section  sixty-nme  of  the 
Army  Act,  1879;  be  it  therefore  enacted  as 
follows : 

(1.)  Any  conduct  of  a  counsel  which  would 
be  liable  to  censure,  or  be  a  contempt  of  court, 
if  it  took  place  before  Her  Majesty's  High 
Court  of  Justice  in  England,  shall  likewise  be 
deemed  liable  to  censure  or  a  contempt  of 
court,  in  the  case  of  a  court-martial ;  and  the 
rules  laid  down  for  the  practice  of  courts- 
martial  and  the  guidance  of  counsel  shall  be 
binding  on  counsel  appearing  before  such 
courts-martial,  and  any  wilful  disobedience  of 
such  rules  shall  be  professional  misconduct, 
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and,  if  persevered  in,  be  deemed  a  contempt 
of  court. 

(2.)  Where  a  counsel  is  guilty  of  conduct 
liable  to  censure,  or  of  a  contempt  of  court, 
such  offence  shall  be  deemed  to  be  an  offence 
within  the  meaning  of  section  one  hundred 
and  twenty-three  of  the  Army  Act,  1879,  and 
the  president  of  the  court-martial  may  certify 
the  same  to  a  court  of  law  accordingly  ;  and 
the  court  of  law  to  which  the  same  is  certified 
shall  deal  with  such  offence  in  the  same 
manner  as  if  it  had  been  committed  in  a  pro- 
ceeding before  that  court. 

(3.)  A  court-martial  may,  by  order  under  the 
hand  of  the  president,  cause  a  counsel  to  be 
removed  from  the  court  whp  is  guiltv  of  such 
an  offence  as,  in  the  opinion  of  the  court- 
martial,  requires  his  removal  from  court,  but 
in  every  such  case  the  president  shall  certify 
the  offence  committed  to  a  court  of  law  in 
manner  provided  by  the  above-mentioned 
section  of  the  Army  Act,  1879. 

General  Provisions  as  to  Prisons, 

33.  (1.)  Nothing  in  section  one  hundred  and 
twenty-seven  of  the  Army  Act,  1879,  shall 
require  any  military  convict  or  military  pri- 
soner to  be  sent  to  a  convict  establishment  or 
prison  within  the  United  Kingdom,  where  he 
belongs  to  a  class  with  respect  to  which  a 
Secretary  of  State  has  declared  that,  by  reason 
of  the  climate  or  place  of  his  birth  or  the  place 
of  bis  enlistment,  or  otherwise,  it  is  not  bene- 
ficial to  the  prisoner  to  transfer  him  to  the 
United  Kingdom  ;  every  such  declaration  shall 
be  laid  before  both  Houses  of  Parliament. 

(2.)  For  the  purpose  of  removing  doubts  it 
is  hereby  declared  that  any  order  in  relation 
to  the  execution  of  the  sentence,  which  can  be 
made  under  the  said  section  by  the  court,  may 
be  made  by  the  confirming  authority  in  con- 
firming the  finding  and  sentence,  and  also  may 
be  made  in  the  case  of  any  commutation  or 
remission  of  sentence,  by  the  authority  com- 
muting or  remitting  the  sentence. 

34.  Every  governor  of  a  prison  or  other 
person  who  under  section  one  hundred  and 
twenty-eight  of  the  Army  Act,  1879,  is  required 
to  receive  persons  delivered  into  his  custody 
by  military  authorities  as  therein  mentioned, 
shall  receive  into  his  custody,  for  a  period  not 
exceeding  seven  days,  any  soldier  in  military 
custody,  upon  delivery  to  him  of  a  written 
order  purporting  to  be  signed  by  the  com- 
manding officer  of  such  soldier. 

Pay. 

35.  (1.)  There  may  be  deducted  under  section 
one  hundred  and  thirty-foor  of  the  Army  Act, 
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1879,  from  the  ordinary  pa^  due  to  a  soldier  of 
the  regular  forces,  in  addition  to  the  dedno- 
tions  therein  mentioned, — 

(a)  all  ordinary  pay  for  every  day  of  impri- 
sonment under  detention  on  a  charge 
for  absence  without  leave  for  which 
he  is  afterwards  awarded  imprison- 
ment by  his  commanding  officer ;  and 
ijb)  where  at  the  time  of  his  enlistment  he 
belonged  to  any  part  of  the  auxiliary 
forces,  the  sum  required  to  make  good 
any  compensation  for   which  at  the 
time  of  DIB  enlistment  he  was  under 
stoppage  of  pay  as  a  member  of  the 
auxiliary  forces ;  and 
(e)  any  sum  which  he  is  liable  to  pay  by 
reason   of  quitting  any  part  of  the 
auxiliary  forces  upon  his  enlistment ; 
and 
((2)  when  he  is  on  board  one  of  Her  Majesty's 
ships  aU  ordinary  pay  for  every  day  of 
imprisonment  awarded  hj  the  com- 
manding officer  of  that  ship,  and  also 
such  sums  as  the  commanoing  officer 
of  that  ship   may  award,  and  that 
commanding  officer  shall  have  power 
to  award  the  same  deductions  as  a 
court-martial  can  award  under  section 
one  hundred  and  thirty-four  of  the 
Army  Act,  1879. 
(2.)  Any  deduction  of  pay  under  the  Army 
Act,  1879,  or  this  Act,  may  be  remitted  insucn 
manner  and  by  such  authoriiy  as  may  be  from 
time  to  time  provided  by  Boyal  Warrant,  and 
subject  to  the  provisions  of  any  such  warrant 
may  be  remitted  by  the  Secretary  of  State. 

(3.)  Any  regulation  or  order  under  section 
one  hundred  and  thirty-six  of  the  Army  Act, 
1879,  declaring  what  is  to  be  deemed  £)r  tJie 
purpose  of  the  provisions  of  that  Act  relating 
to  aeductions  from  pay  to  constitute  a  day  of 
absence,  shall  not  declare  any  time  to  be 
reckoned  as  a  day  unless  the  absence  has  lasted 
for  six  hours  or  upwards,  whether  wholly  in 
one  day  or  partly  in  one  day  and  partly  in 
another,  or  unless  such  absence  prevented  the 
man  from  fulfilling  any  military  duly  which 
was  thereby  thrown  upon  some  other  person. 

Legal  PenaUies  in  mciiters  rwpedmg  Forces, 

36.  (1.)  Where  any  regulations  made  bv  the 
Secretary  of  State  or  the  Oommissioneors  of  Her 
Majesty  s  Treasury,  with  respect  to  the  pay- 
ment of  any  military  reward,  pension,  or 
allowance,  or  any  sum  payable  in  respect  of 
military  service,  or  with  respect  to  the  pay- 
ment of  money  or  delivery  of  property  m 
the  possession  of  the  military  authorities, 
provide  for  proving,  whether  on  oath  or  by 
statutory  declaration,  the  identity  of  the 
recipient  or  any  other  matter  in  connexion 


with  Buoh  payment,  such  oath  may  be  admini- 
stered ana  declaration  taken  by  the  person 
specified  in  the  regulationfi^  and  any  person 
who  in  such  oath  or  declaration  wilftiUy  makes 
any  false  statement  shall  be  liable  to  the 
punishment  of  perjury. 

(2.)  Any  person  who  falsely  represents  him- 
self to  any  military,  naval,  or  civil  authority 
to  be  a  man  in  or  to  bea  particular  man  in  the 
regular,  reserve,  or  auxiliary  forces  shall  be 
deemed  to  be  guilty  oi  personiation. 

(3.)  Any  person  who  is  guilty  of  an  offence 
under  the  False  Personation  Act,  1874,  in 
relation  to  any  military  pay,  reward,  pension, 
or  allowance,  or  to  any  sum  payable  in  respect 
of  military  service,  or  to  any  money  or  pro- 
perty in  the  possession  of  the  military  autho- 
rities, or  is  guilty  of  personation  under  this 
section,  shall  oe  liable,  on  summary  convictioa, 
to  imprisonment,  with  or  without  hard  labour, 
for  a  term  not  exceeding  three  months,  or  to  a 
fine  not  exceeding  twenty-five  pK)unds. 

(4.)  Provided  9iat  nothing  in  this  sedioii 
shall  prevent  any  person  from  being  proceeded 
against  and  pnnisned  under  any  other  enact- 
ment or  at  common  law  in  respect  of  any 
offence,  so  that  he  be  not  punished  twice  for 
the  same  offence. 

Exem^Uons  of  Officers  and  Soldiers. 

217.  Every  soldier  in  Her  Majesty's  regular 
forces  shall  be  exempt  from  serving  on  aoy 

Evidence. 

38.  Section    one   hundred  and   fifty-six  of 

the  Army  Act,  1879,  shall  be  amended  as 

follows : — 

(1.)  For  the  purposes  of  sub-section  ^)  of 

the  section  one  hundred  and  fifiy-six  of 

the  Army  Act,  1879,  "  a  letter  "  shall  be 

deemed   to   include  a   return   or  otiior 

document. 

(2.)  Sub-section  (<2)  of  the  said  section  shall 

extend  to  a  gazette  as  well  as  to  an  army 

list  purporting  to  be  published  and  printed 

as  therein  mentioned. 

(3.)  In  lieu  of  sub-section  {g)  of  the  said 

section  the  following  provision  shall  hsTe 

effect: — 

Where  a  record  is  made  in  one  of  the 

regimental  books  in  pursuance  of  anj 

Act  or  of  the  Queen's  Begnlations,  or 

otherwise  in  pursuance  of  militarj 

duty,  and  pui^rts  to  be  signed  by 

the   commandmg   officer   or  by  the 

officer  whose  duty  it  is  to  make  such 

record,  such  record  shall  be  evidence 

of  the  facte  thereby  stated. 

(4.)  The  said  section  and  this  section  shaD 
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appl^  to  all  proceedings  under  any  Act 
relating  to  any  of  the  aoxiliary  forces  as 
well  as  to  proceedings  under  the  Army 
Act,  1879. 

BwiMMvhf  cmd  ciher  Legal  Proceedings, 

39.  (1.)  Any  offence  against  the  Army  Act, 
1879,  or  this  Act,  or  any  Act  for  the  time 
being  in  force  amending  the  same,  which  is 
punishable  by  a  court  of  snmmary  jurisdiction 
may  be  prosecuted,  and  the  fine  or  forfeiture 
in  respect  thereof  may  be  recoTered,  before 
a  court  of  summary  jurisdiction  having  juris- 
diction either  in  the  place  where  the  offence 
was  committed,  or  in  the  place  where  the 
offender  may  for  the  time  being  be. 

(2.)  Where  the  maximum  fine  or  imprison- 
ment which  a  court  of  summary  jurisdiction 
in  England  when  sitting  in  an  occasional  court 
house  is  authorised  by  law  to  impose  is  less 
than  the  minimum  fine  or  imprisonment  fixed 
by  the  Army  Act,  1879,  or  this  Act,  or  by  any 
Act  relating  to  any  of  the  auxiliary  forces, 
the  court  may  impose  the  maximum  fine  or 
imprisonment  which  the  court  is  authorised 
by  law  to  impose,  but  if  required  by  either 
party  shall  adjourn  the  case  to  the  next 
practicable  petty  sessional  court. 

Akebtdicents  0?  Fast  Y.  (Application  op 
MiUTABT  Law.  Sayino  Pbovibions  and 
DEFDnnoira). 

Pereons  avhjed  to  Military  Law. 

40.  Where  any  force  of  volunteers,  or  of 
militia,  or  any  other  force,  is  raised  in  India 
or  in  a  colony,  any  law  of  India  or  the  colony 
may  extend  to  the  officers,  non-commissioned 
officers,  and  men  belonging  to  such  force, 
whether  within  or  without  the  limits  of  India 
or  the  colony;  and  where  any  such  force  is 
serving  with  part  of  Her  Majesty's  regular 
forces,  then  so  far  as  the  law  of  India  or  the 
colony  has  not  provided  for  the  government 
and  discipline  of  such  force,  the  Army  Act, 
1879,  as  amended  by  this  Act  and  by  any  other 
Act  for  the  time  being,  shall,  subject  to  such 
exceptions  and  modifications  as  may  be  speci- 
fied in  the  general  orders  of  the  general  officer 
commanding  Her  Majesty's  forces  with  which 
such  force  is  serving,  apply  to  the  officers,  non- 
ocmmissioned  officers,  and  men  of  such  force, 
in  like  manner  as  they  apply  to  the  officers, 
non-commissioned  officers,  and  men  respec- 
tively mentioned  in  sections  one  hundred  and 
sixty-eight  and  one  hundred  and  sixty-nine  of 
the  Army  Act,  1879. 

41.  The  following  provision  shall  be  sub- 
stituted for   the   provisions   in   section   one 


hundred  and  sixty-nine  of  the  Army  Act,  1879, 
with  respect  to  the  duty  of  the  commanding 
officer  of  any  volunteer  corps ;  that  is  to  s^. 

It  shall  be  the  duty  of  the  commancnng 
officer  of  any  part  of  the  volunteer  force  not  in 
actual  military  service,  when  he  knows  that 
any  non-commissioned  officers  or  men  belong- 
ing to  that  force  are  about  to  enter  upon  any 
service  which  will  render  them  subject  to 
military  law,  to  provide  for  their  bemg  in-^ 
formed  that  they  will  become  so  subiect,  and 
for  their  having  an  opportunity  of  abstidning 
from  entering  on  that  service. 

42.  Section  one  hundred  and  seventy  of  the 
Army  Act,  1879,  shall  apply  to  pensioners  in 
like  manner  in  all  respects  as  it  applies  to 
non-commissioned  officers  and  men  M^longing 
to  the  auxiliary  forces. 

43.  There  shall  be  added  to  section  one 
hundred  and  seventy-one  of  the  Ancay  Act, 
1879,  as  regards  the  Boyal  Marines,  tne  fol- 
lowing sub-sections : 

(1.)  Without  prejudice  to  any  power  of  con- 
firmation by  the  Admiralty  or  any  officer 
authorised  by  them  the  findings  and  sen- 
tences of  any  general  or  district  court- 
martial  on  an  officer  or  man  of  the  Boyal 
Marines  may  be  confirmed  by  an  officer 
authorised  under  sub-section  one  of  sec- 
tion one  hundred  and  seventy-one  of  the 
Army  Act,  1879,  to  convene  the  same,  or 
by  any  officer  otiiierwise  authorised  under 
the  Army  Act,  1879,  or  the  Acts  for  the 
time  being  amending  the  same,  to  confirm 
the  findings  and  sentences  of  general  or 
district  courts-martiiJ,  as  the  case  may 
be,  for  the  trial  of  any  soldier  of  any  other 
portion  of  the  regular  forces. 

(2.)  Any  power  vested  in  Her  Majesty  by 
the  Army  Act,  1879,  in  relation  to  the 
making  of  rules  or  to  any  order  with 
respect  to  pay  or  to  any  complaint  in 
respect  of  an  officer  who  thinks  himself 
wronged  shall,  as  regards  the  Eoyal 
Marines,  be  vested  in  and  exercised  by 
the  Admiralty,  and  the  provisions  of  that 
Act  relating  to  such  rules,  orders,  and 
complaints  respectively  shall  be  construed 
so  far  as  respects  the  Eoyal  Marines  as  if 
"  the  Admiralty"  were  substituted  for 
Her  Majesty,  as  well  as  for  the  Secretary 
of  State. 

(8.)  In  the  provisions  of  the  said  Act  and  of 
this  Act  with  respect  to  evidence,  the  ex- 

Sression  "(peon's  B^^ations "  shall  be 
eemed  to  include  Admiralty  Begulations. 
(4.)  If  any  officers  or  men  of   the    Boyal 
Marines  while  borne  on  the  books  of  any 
ship  commissioned  by  Her  Majesty  (other- 
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wise  than  for  service  on  shore)  are  em* 
ployed  on  land,  the  senior  naval  officer 
present  may,  if  it  seems  to  him  expedient, 
order  that  they  shall,  during  such  employ- 
ment, be  subject  to  military  law  under 
the  Army  Act,  1879,  and  while  such  order 
is  in  force  they  shall  be  subject  to  mili- 
tary law  under  the  Army  Act,  1879, 
accordingly. 
(5.)  Any  provision  of  the  said  Act  with 
respect  to  canteens  under  the  authority 
of  the  Secretary  of  State,  shall  apply  to 
canteens  under  the  authority  of  tne  Ad- 
miralty. 

44.  There  shall  be  added  to  section  one 
hundred  and  seventy-five  of  the  Army  Act, 
1879,  the  following  enactments : — 

(1.)  A  non-commissioned  officer  sentenced 
by  court-martial  to  penal  servitude  or 
imprisonment  shall  be  deemed  to  be  re- 
duced to  the  ranks. 

(2.)  An  army  schoolmaster  shall  not  be  liable 
to  be  reduced  to  the  ranks,  but  may 
nevertheless  be  sentenced  by  a  court- 
martial  to  penal  servitude  or  imprison- 
ment, or  to  a  lower  grade  of  pay,  or  to  be 
dismissed,  and  if  sentenced  to  penal  servi- 
tude or  imprisonment,  shall  be  deemed  to 
be  dismissed. 

(3.)  A  soldier  being  an  acting  non-commis- 
sioned officer  by  virtue  of  his  employment 
either  in  a  superior  rank  or  in  an  appoint- 
ment may  be  ordered  by  his  commanding 
officer  either  for  an  oSence  or  otherwise  to 
revert  to  his  permanent  grade  as  a  non- 
commissioned officer,  or  if  he  has  no  per- 
manent grade  above  the  ranks,  to  the 
ranks. 

45.  (1.)  Any  man  who  is  enrolled  in  or  has 
entered  the  army  reserve  force  and  commits 
any  of  the  followmg  ofiTences,  that  is  to  say, — 

(a)  by    any  fraudulent    means    obtains  or 
causes  to  be  obtained  any  pay  or  other 
sum  contrary  to  the  regulations  of  a  Secre- 
tary of  State  with  respect  to  the  army 
reserve  force ;  or 
Q>)  being  present  at  any  place  for  the  re- 
ceipt of  pay  uses  threatening  or  insulting 
language  or  behaves  in  an  insubordinate 
manner  to  any  person  who  would  be  his 
superior    officer  if   he   were    subject  to 
military  law, 
shall  be  liable  to  be  apprehended,  tried,  and 
punished  in  like  manner  as  if  such  offence 
were  mentioned  in  section  one  hundred  and 
seventy-seven  of  the  Army  Act,  1879. 

(2.)  Where  any  such  man  commits,  in  the 
presence  of  any  officer,  any  offence  under  the 
said  section  or  this  section,  or  under  the  section 


of  this  Act  relating  to  the  punishment  of  per- 
sonation, that  officer  may  oraer  him  to  be  taken 
into  military  custody  in  like  manner  as  if  the 
man  were  subject  to  military  law,  or,  if  he 
thinks  fit,  may  order  him  to  be  taken  into 
custody  by  any  constable  and  brought  before  a 
court  of  summary  jurisdiction  for  the  purpose 
of  being  dealt  with  by  such  court. 

Befiniiione, 

46.  For  thepurpose  of  the  provisions  of  the 
Army  Act,  1879,  relating  to  the  execution  of 
sentences  and  to  prisons,  any  sentence  of  penal 
servitude  or  imprisonment  passed  in  the  Chan- 
nel Islands  or  the  Isle  of  Man  shall  be  deemed 
to  have  been  passed  in  a  colony. 

47.  Where  a  person  subject  to  military  law 
is  on  board  a  ship,  the  Army  Act,  1879,  and 
the  Acts  for  the  time  being  amending  the  same, 
shall  apply  until  he  arrives  at  the  port  of  dis- 
embarkation in  like  manner  as  if  he  and  the 
officers  in  command  of  him  were  on  land  at  the 
place  at  which  he  embarked  on  board  the  said 
ship,  subject  to  this  proviso,  that,  if  he  is 
sentenced  while  so  on  ooard  ship,  any  finding 
and  sentence,  so  far  as  not  confirmed  and 
executed  on  board  ship,  may  be  confirmed  and 
executed  in  like  manner  as  if  such  person  had 
been  tried  at  the  port  of  disembarkation. 

48.  Where  the  governor  of  a  colony  in  which 
any  of  Her  Majesty's  forces  are  serving,  or  if 
the  forces  are  serving  out  of  Her  Majesty *8 
dominions,  the  general  officer  commanding 
such  forces,  declares  at  any  time  or  times  that, 
by  reason  of  the  imminence  of  active  service  or 
of  the  recent  existence  of  active  service,  it  is 
necessary  0>r  the  public  service  that  the  forces 
in  the  colony  or  under  his  command,  as  the 
case  may  be,  should  be  temporarily  subject  to 
the  Army  Act,  1879,  as  if  they  were  on  active 
service,  then,  on  the  publication  in  general 
orders  of  any  such  declaration,  the  forces  to 
which  the  declaration  applies  shall  be  deemed 
to  be  on  active  service  for  the  period  mentioned 
in  the  declaration,  so  that  the  period  men- 
tioned in  any  one  declaration  do  not  exceed 
three  months  from  the  dato  thereof. 

If  at  any  time  during  the  said  period  the 
governor  or  general  officer  for  the  time  being 
is  of  opinion  that  the  necessity  continues  he 
may  from  time  to  time  renew  such  dedaralion 
for  another  period  not  exceeding  three  months, 
and  such  renewal  shall  be  published  and  have 
effect  as  the  original  declaration,  and  if  be  is  of 
opinion  that  the  said  necessity  has  ceased,  he 
shall  state  such  opinion,  and  on  the  publication 
in  general  orders  of  such  statement,  the  forces 
to  which  the  declaration  applies  shall  cease  to 
be  deemed  to  be  on  active  service. 
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^  Ererj  such  declaration,  renewal  of  declara- 
tion, and  statement  by  the  governor  of  a  colony 
shall  be  made  by  procIamaSon  published  in  the 
official  gazette  of  the  colony,  and  it  shall  be 
the  dnty  of  every  governor  or  general  officer 
making  a  declaration  or  renewal  of  a  declara- 
tion under  this  section,  if  he  has  the  means  of 
direct  telegraphic  communication  with  a 
Secretary  of  State,  to  obtain  the  previous  con- 
sent of  the  Secretary  of  State  to  such  declara- 
tion or  renewal,  and  in  any  other  case  to  report 
the  same  with  the  utmost  practicable  speed  to 
the  Secretary  of  State. 

The  Secretary  of  State  may,  if  he  thinks  fit, 
annul  a  declaration  or  renewal  purporting  to 
be  made  in  pursuance  of  this  section,  without 
prejudice  to  anything  done  b}'  virtue  thereof 
before  the  date  at  which  the  annulment  takes 
effect,  and  until  that  date  any  such  declaration 
or  renewal  shall  be  deemed  to  have  been  duly 
made  in  accordance  with  this  section,  and  shall 
have  full  effect 

49.  In  lieu  of  the  portions  of  the  definition 
of  the  expression  * '  corps "  in  section  one 
hundred  and  eighty-one  of  the  Army  Act,  1879, 
which  are  repealed  by  this  Act,  the  following 
definition  shall  have  effect : 

(1.)  The  expression  *'  corps  "  means — 

(a.)  In  the  case  of  Her  Majesty's  regular 
forces — 

any  such  military  body,  whether  known  as 
a  territorial  regiment  or  by  any  different  name, 
as  may  be  from  time  to  time  declared  by  royal 
warrant  to  be  a  corps  for  the  purposes  of  the 
Army  Act,  1879,  and  is  a  body  formed  by  Her 
Majesty,  and  either  consisting  of  associated 
battalions  of  the  regular  and  auxiliary  forces, 
or  consisting  wholly  of  a  battalion  or  battalions 
of  the  regular  forces,  and  in  either  case  with 
or  without  the  whole  or  any  part  of  the  per- 
manent staff*  of  any  of  the  auxiliary  forces  not 
included  in  such  military  body ; 

and  ainr  reference  in  part  two  of  the  Army 
Act,  1879,  to  a  corps  of  the  regular  forces  shall 
be  deemed  to  refer  to  any  such  military  body 
as  is  herein-before  defined  to  form  a  corps; 
and 

(b.)  In  the  case  of  Her  Majesty's  auxiliary 
forces — 

any  such  military  body,  whether  known  as  a 
territorial  regiment  or  by  any  different  name, 
as  may  be  from  time  to  time  declared  by  royal 
warrant  to  be  a  corps  for  the  purposes  of  the 
Army  Act,  1879,  ana  is  a  body  formed  by  Her 
Majesty,  and  either  consisting  of  associated 
battalions  of  the  regular  and  auxiliary  forces, 
or  consisting  wholly  of  a  battalion  or  battalions 
of  the  auxiliary  forces,  and  either  inclusive  or 
exclusive  of  the  whole  or  any  part  of  the  per- 


manent  staff*  of  any  part  of  the  auxiliary 
forces ; 

and  any  reference  in  the  Army  Act,  1879,  to 
a  corps  of  militia  shall  be  construed  to  refer 
only  to  a  battalion  or  battalions  of  militia. 

(2.)  In  the  application  of  this  definition  to 
cavalry,  artillery,  or  engineers  the  expression 
**  battalion  "  shall  be  construed  to  mean  regi- 
ment, brigade,  or  other  body  into  which  Her 
Miy'esty  ma^  have  been  pleased  to  divide  such 
cavalry,  artillery,  or  engineers. 


PART  III. 

Miscellaneous. 


Explanation  of  Commencement  Act  as  to  Applu 
cation  of  Part  II,  of  Army  Act  to  Old  Soldtere. 

60.  Whereas  by  section  four  of  the  Army 
Discipline  and  Regulation  (Commencement) 
Act,  1879,  it  is  enacted  as  follows : 

*'  The  commencement  of  the  Army  Dis- 
'*  cipline  Act  shall  not,  nor  shall  the  expira- 
"  tion  of  any  enactment  contained  in  the  Army 
"  Mutiny  Act,  or  the  Marine  Mutiny  Act, 
"  affect  me  position  of  any  soldier  enlisted  or 
'*  re-engagea  before  the  commencement  of  the 
"  Army  Discipline  and  Regulation  Act,  1879, 
*'  as  respects  the  reckoning  of  service,  the  for- 
**  feiture  of  service,  his  liability  to  serve  or  to 
'*  be  detained  in  service,  or  nis  liability  to 
•*  transfer  from  one  corps  to  another  or  to  the 
"  reserve,  and  the  enactments  relating  to  those 
**  matters,  including  any  Article  of  War,  shall 
"  continue  to  apply  to  such  soldier  unless  he 
'*  consents  to  the  application  to  him  of  the 
**  provisions  of  Part  Two  of  the  Army  Dis- 
"  cipline  and  Regulation  Act,  1879,  relating 
"  to  the  same  matters :" 

And  whereas  it  is  expedient  to  explain  more 
precisely  the  provisions  which  apply  to  soldiers 
so  enlisted  or  re-engaged  as  atoresaid :  Be  it 
therefore  declared  as  follows : 

The  following  enactments  shall  apply  to 
soldiers  enlisted  or  re-engaged  before  tne  com- 
mencement of  the  Army  Act,  1879,  who  have 
not  consented 'to  the  application  to  them  of  the 
provisions  of  Part  Two  of  that  Act ;  that  is  to 
say, 

(1.)  Part  Two  of  the  Army  Act,  1879,  shall, 
so  far  as  is  consistent  with  the  tenor  thereof, 
apply  after  the  conimiencement  of  this  Act  to 
every  such  soldier  except  as  provided  by  this 
section. 

(2.)  The  following  provisions,  namely, — 
(a.)  The  whole  of  section  seventy-six  (which 
section  relates  to  reckoning  and  forfeiture 
of  service) ; 
(6.)  So  much  of  section  eighty-three  as  allows 
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a  soldier  to  be  detained  in  Bervice  other- 
wise than  while  a  state  of  war  exists  or 
while  he  is  on  service  beyond  the  seas  ; 

(c.)  So  much  of  section  eighty-four  as  relates 
to  any  person  continuing  in  or  re-entering 
upon  army  service  for  a  period  during 
which  his  service  may  be  prolonged ;  and 

(d,)  The  whole  of  section  eighty-five  (which 

section  relates  to  the  power  to  transfer  a 

soldier,  to  the  reserve  before  the  expiration 

of  his  term  of  army  service), 

shall  not  apply  without  his  consent  to  any  such 

soldier. 

(3.)  Any  re-engagement  entered  into  by  a 
soldier  at  any  time  since  the  commencement 
of  the  Army  Act,  1879,  shall  be  deemed  to  be 
a  consent  by  him  to  the  application  to  him  of 
the  above-named  provisions ;  and  any  soldier 
who  after  the  commencement  of  this  Act  ex- 
tends his  army  service  for  all  or  any  pjart  of 
the  residue  of  the  unexpired  term  of  his  ori- 
ginal enlistment,  or  gives  notice  to  his  com- 
manding officer  of  his  desire  to  continue  in 
Her  Majesty's  service,  shall  be  deemed  to  have 
consented  to  the  application  to  him  of  the 
above-named  provisions. 

(4.)  For  the  purpose  of  discharge  or  of 
transfer  to  the  reserve,  the  service  of  any  such 
soldier,  to  whom  section  seventy-six  of  the 
Army  Act,  1879,  does  not  apply,  shall  be 
reckoned  in  accordance  with  the  enactments 
in  accordance  with  which  it  would  have  been 
reckoned  if  the  Army  Act,  1879,  and  this  Act 
had  not  passed ; 

Froviaed  that  such  service  may  with  the 
consent  of  the  soldier  and  the  approval  of  the 
competent  military  authoriiy,  as  defined  by 
Part  Two  of  the  Army  Act,  1879,  be  reckoned 
from  the  date  of  his  attestation  without  any 
deduction  on  account  of  age,  imprisonment, 
desertion,  absence  without  leave,  or  otherwise, 
or  without  deduction  on  account  of  any  one  or 
more  of  such  matters. 

(5.)  Any  such  soldier  shall  not  be  liable  to 
be  detained  in  service,  or  have  his  service  pro- 
longed without  his  consent,  further  or  otner- 
wise  than  he  would  have  been  liable  to  if  the 
Army  Act,  1879,  had  not  passed. 

(6.)  Nothing  in  sub-sections  four  and  five  of 
section  eighty  of  the  Army  Act,  1879,  shall 
extend  wiuiout  his  consent  to  any  soldier  who 
enlisted  on  or  after  the  twentieth  day  of  June 
one  thousand  eight  hundred  and  sixty-seven, 
and  before  the  ninth  day  of  August  one  thou- 
suid  eight  hundred  and  seventy,  and  who  has 
not  re-engaged. 

Amendment  ofBegimentdl  Debts  Act, 

51.  Subject  to  any  regulations  made  hj  Her 
Majesty  bj  warrant  for  the  better  execution  of 


the  Begimental  DebtB  Act,  1868,  as  unended 
by  this  Act, — 

(1.)  The  committee  of  adjustment  shall  have 
power  to  postpone  and  dispense  with  the  sale 
of  all  or  any  of  the  effects  of  the  deceased,  and 
when  out  of  the  United  Elingdom  to  pay  all  the 
debts  and  collect  all  the  assets  of  the  deceased, 
and  to  transfer  their  worth  to  any  official  ad- 
ministrator, but  at  any  time,  upon  the  prefer- 
ential charges  being  paid  or  secured  by  any 
person,  shall  cease  further  to  interfere,  except 
BO  far  as  they  may  be  requested  so  to  do.  by  or 
on  behalf  of  such  person ;  and 

(2.)  The  paymaster,  officer,  or  other  porson 
receiving  any  surplus,  when  out  of  the  United 
Kingdom,  may  pay  thereout  his  expenses  in 
relation  to  the  surplus,  and  also  any  debts  of 
the  deceased,  and  may  pay  over  sums  to  the 
representative,  widow,  or  relatives  of  the  de- 
ceased, although  not  present  at  head-quarters ; 
and 

(3.)  The  Secretary  of  State  for  War  or  for 
India  in  Council  may  act  under  the  B^;imental 
Debts  Act,  1803,  in  relation  to  any  amount  dne 
to  a  deceased  officer  or  soldier,  although  no 
surplus  is  remitted  to  him,  and  may,  after 
such  notice  only  (if  any)  as  is  determined  by 
the  reflations,  dispose  of  the  residue  or  any 
sums  in  his  hands  on  account  of  a  deceased 
officer  or  soldier,  and  may  dispose  of  the  same, 
if  not  exceeding  one  hundred  pounds,  among 
the  persons  appearing  to  him  to  be  beneficiaUy 
entitled  to  the  personal  property  of  the  deceased 
or  any  of  them  ;  and 

(4.)  The  Begimental  Debts  Act,  1863,  shall 
appl^,  whether  within  or  without  Her  M^jestjr's 
dommions,  to  all  persons  subject  to  nulitaiy 
law  as  officers  or  soldiers  in  like  manner  as  if 
they  were  respectively  included  in  the  terms 
officer  and  soldier,  with  the  exception  that  the 
Act  shall  apply  to  all  warrant  officers  as  if  they 
were  officers. 

Cammenoemeni,  Savings,  a/nd  BepedL 

52.  Thifl  Act  shall  come  into  operation  as 
follows ;  that  is  to  sav, 

(a.)  In  the  United  Kingdom,  the  Channel 
Islands,  and  the  Isle  of  Man  at  the  ezpi* 
ration  of  one  month  after  the  jMasing  of 
this  Act ; 

(b.)  Elsewhere  in  Europe,  inclusive  of  Malta, 
also  in  the  West  Indies  and  America,  aft 
the  expiration  of  two  months  after  the 

raasing  of  this  Act ;  and 
Elsewhere,  whether  within  or  wi&oiit 
Her  Majesty's  dominions,  at  the  eiqpiration 
of  six  months  after  the  passing  of  this 
Act. 
And  the  day  upon  whioh  this  Act  so  oomes 
into  force  in  any  place  is  in  this  Act  in  refe« 
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rence  to  snch  place  referred  to  as  the  com- 
mencement of  this  Act ; 

ProTided  that  this  Act  shall,  if  promulgated 
in  any  general  order  in  any  place  out  of  the 
United  Kingdom,  the  Channel  Islands,  and  the 
Isle  of  Man,  come  into  fcdl  force  in  that  place 
from  and  after  the  date  named  in  such  general 
order,  anything  in  this  section  contained  to 
the  contrary  notwithstanding,  and  such  date 
shall  be  deemed  in  reference  to  such  place  to 
be  the  commencement  of  this  Act. 

53.  Where  a  man  belonging  to  the  regular 
forces,  reserve  forces,  or  the  militia  was  en- 
listed before  the  passing  of  this  Act,  or  before 
the  date  of  an  order  or  regulation  made  under 
this  Act,  nothing  in  this  Act  shall  rec^uire  such 
man  without  his  consent  to  serve  in,  or  be 
appointed,  transferred,  posted,  or  attached  to 
any  military  body  in  or  to  which  he  could  not 
have  been  required  without  his  consent  to  serve, 
or  be  appointed,  transferred,  posted,  or  at- 
tached if  this  Act  or  the  said  order  or  regula- 
tion, as  the  case  may  be,  had  not  been  made, 
or  to  serve  for  any  longer  period  than  that  for 
which  he  was  before  the  passing  of  this  Act,  or 
before  the  date  of  such  order  or  regulation,  as 
the  case  may  be,  liable  to  serve. 

54.  The  Acts  specified  in  the  Schedule  to  this 
Act  shall  be  repealed  as  from  the  commence- 
ment of  this  Act  to  the  extent  in  the  third 
column  of  that  Schedule  specified. 

Provided  that— 

(a.)  This  Act,  or  any  repeal  by  this  Act,  shall 
not  affect  anythm^  done  or  suffered,  or 
any  rights  or  liabilities  acquired  or  ac- 
crued, before  the  commencement  thereof, 
and  any  proceedings  for  carrying  into 
effect  anything  commenced  liefore  the 
commencement  of  this  Act  may  be  carried 
on  and  completed  as  if  t^is  Act  had  not 

rkssed. 
Any  liability  to  service  or  annual  train- 
ing under  any  enactment  hereby  rei)ealed 
shall,  as  resards  any  man  to  whom  the 
provisions  of  this  Act  with  respect  to  such 
service  or  training  do  not  apply,  continue 
and  be  enforced  as  if  the  enactment  had 
not  been  repealed, 
(e.)  Any  enactment  relating  to  the  reckoning 
of  the  service  of  a  soldier  for  the  purpose 
of  discharge  shall  continue  to  applv,  so 
far  as  is  necessary  for  the  purposes  of  this 


Act,  as  regards  any  soldier  to  whom  sec- 
tion seventy-six  of  the  Army  Act,  1879, 
does  not  apply. 
(d.)  In  the  case  of  any  offence  committed 
before  the  commencement  of  this  Act,  if 
any  proceeding  for  the  trial  or  punish- 
ment of  the  offender  has  been  commenced 
before  the  commencement  of  this  Act,  such 
proceeding  may  be  carried  on  and  com- 
pleted, and  the  offender  mav  be  tried  and 
punished,  as  if  this  Act  had  not  passed, 
but,  save  as  aforesaid,  this  Act  shall  ai)ply 
to  the  arrest,  trial,  conviction,  and  punish- 
ment of  a  person  accused  of  an  offence 
committed  before  the  commencement  of 
this  Act,  so  however  that  a  person  shall 
not  be  subject  to  any  greater  punishment 
than  he  is  subject  to  before  the  commence- 
ment of  this  Act,  nor  to  any  punishment 
for  anything  done  before  the  commence- 
ment of  this  Act  which  at  the  time  of  its 
being  done  was  not  an  offence  punishable 
by  law. 

55.  Whereas  under  the  Act  of  the  session  of 
the  twenty-fourth  and  twenty-fifth  years  of  the 
reign  of  Mer  present  Majesty,  chapter  seventy- 
four,  intituled  "  An  Act  to  render  lawful  the 
' '  enlistment  of  persons  transferred  from  the 
'*  Indian  to  the  general  forces  of  Her  Mi^esty, 
"  and  to  provide  in  certain  respects  for  the 
"  rights  of  such  persons,"  it  was  provided 
that  where  a  soldier  was  transferred  from 
Her  Majesty's  Indian  forces  to  Her  Migesty's 
general  forces  it  should  be  lawful  for  the  Ck>m- 
missioners  of  Chelsea  Hospital  to  calculate  the 
pension  of  such  person  in  accordance  with  the 
regulations  either  of  Her  Majesty's  Indian  or 
of  Her  Majesty's  generaJ  forces,  according  as 
such  soldier  might  choose : 

And  whereas  doubts  have  arisen  as  to 
whether  certain  additions  to  pensions  granted 
by  Boyal  Warrant  to  the  above-mentioned 
soldiers  in  respect  of  service  over  and  above 
the  term  of  twenty-one  years  can,  having  re- 
gard to  the  above-recited  Act,  be  lawfully 
granted  by  the  said  Commissioners  to  the  said 
soldiers,  and  it  is  expedient  to  remove  such 
doubts :  Be  it  therefore  enacted  as  follows : 

Nothing  in  the  Act  above  in  this  section  re- 
cited shall  prevent  the  Commissioners  of  Chel- 
sea Hospital  from  granting  to  a  soldier  such 
pension  as  is  for  the  time  being  authorised  by 
Boyal  Warrant. 
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Schedule. 


Enactments  Bepealed. 

A  description  or  citation  of  a  portion  of  an  Act  in  this  Schedule  is  inclasiye  of  the  word, 
section,  or  other  part  first  and  last  mentioned  or  otherwise  referred  to  as  forming  the 
beginning,  or  as  forming  the  end,  of  the  portion  described  in  the  description  or  citation. 


Year  and  Chapter. 


Title  or  Short  Title. 


42  Geo.  3.  c.  68. 


43  Geo.  3.  c.  61. 


44  Geo.  3.  c.  54. 


47  Geo.  3.  sess.  2. 
c.  25. 


51  Geo.  3.  c.  103. 


52  Greo.  3.  c.  151. 


50  Geo.  3.  c.  87. 


An  Act  to  enable  His  Majesty  to 
accept  and  continue  the  services 
of  certain  troops  or  companies 
of  yeomanry  in  Ireland. 

An  Act  for  the  relief  of  soldiers, 
sailors,  and  marines,  and  the 
widows  of  soldiers  in  the  cases 
therein  mentioned  so  far  as  re- 
lates to  England. 

An  Act  to  consob'date  and  amend 
the  provisions  of  the  several 
Acts  relating  to  corps  of  yeo- 
manry and  volunteers  in  Great 
Britain,  and  to  make  further 
regulations  relating  thereto. 

An  Act  for  the  more  convenient 
payment  of  half-pay  and  pen- 
sions, and  other  allowauces  to 
officers  and  widows  of  officers, 
and  the  persons  upon  the  com- 
passionate list. 

An  Act  to  authorise  the  allowing 
officers  to  retire  on  half-pay  or 
other  allowances  under  certain 
restrictions. 

An  Act  to  extend  the  provisions 
of  an  Act  of  the  last  session  of 
Parliament  relating  to  the  half- 
pa^r  and  allowance  of  officers 
retiring  from  service,  and  to 
authorisethe  allowing  to  foreign 
officers  wounded  the  like  pen- 
sions and  allowances  as  are 
given  to  British  officers  under 
the  like  circumstances. 

An  Act  to  amend  two  Acts  relat- 
ing to  the  raising  men  for  the 
service  of  the  East  India  Com- 
pany, and  the  quartering  and 
billeting  such  men,  and  to  trials 
by  regimental  courts-martial. 


Extent  of  Repeal. 


Section  seven. 


The  whole  Act. 


Section  twenty-one,  section  twenty-five. 


The  whole  Act  except  section  four. 


So  much  as  is  unrepealed. 


The  whole  Act. 


So  much  as  is  unrepealed. 
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Year  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


51  Geo.  8.  c.  75. 


58  Geo.  3.  o.  73. 


2  &  z  wm.  4. 

c.  106. 


7  Will.  4.  A  1 
Vict.  c.  29. 


7  ft  8  Vict.  c.  18. 


lOftllVictc.37. 


10  ft  11  Vict.  c.  63. 


An  Act  for  making  farther  pro- 
▼ision  for  the  payment  of  sala- 
ries and  other  charges  in  the 
office  of  the  Commissioners  for 
the  Affairs  of  India,  and  for 
enabling  the  East  India  Com- 
pany to  restore  to  the  service 
of  the  said  Company  military 
officers  remoYcd  therefrom  by 
sentences  of  conrts-martial, 
and  to  authorise  the  said  Com- 
pany, in  cases  of  unforeseen 
nrp;eucy,  to  take  up  ships  by 
private  contract. 

An  Act  for  regulating  the  pay- 
ment of  regimental  debts,  and 
the  distribution  of  the  effects 
of  officers  and  soldiers  dying 
in  service,  and  the  receipt  of 
sums  due  to  officers. 

An  Act  to  enable  officers  in  His 
Majesty's  army  and  their  re- 
presentotives,  and  the  widows 
of  officers  and  persons  on  the 
compassionate  list,  and  also 
civil  officers  on  retired  or  super- 
annuation allowances  payable 
by  the  Paymaster-General  of 
His  Majesty's  forces,  to  draw 
for  and  receive  their  half-pay 
and  allowances. 

An  Act  for  enabling  Her  Majesty 
to  grant  the  rank  of  general 
officers  to  foreigners  now  bear- 
ing Her  Majesty's  commission, 
and  to  permit  the  enlistment 
of  foreigners  under  certain  re- 
strictions. 

An  Act  to  remove  doubts  as  to 
the  power  of  appointing,  con- 
venmg,  and  confirming  the 
sentences  of  courts-martial  in 
the  East  Indies. 

An  Act  for  limiting  the  time  of 
service  in  the  army. 

An  Act  for  limiting  the  time  of 
service  in  the  Royal  Marine 
forces. 


So  much  as  is  unrepealed. 


So  much  as  is  unrepealed. 


The  whole  Act, 


So  much  as  is  unrepealed. 


The  whole  Act. 


The  whole  Act. 


Section  two;  section  three,  from  "  to 
serve"  to  the  end  of  the  section; 
section  four,  from  "according  to 
"  the  form  "  to  the  end  of  the  section, 
and  the  schedules. 
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Year  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


20  Vict.  c.  L 


26&27Vict.c.65. 


An  Act  to  amend  the  Act  for 
limiting  the  time  of  service  in 
the  Boyal  Marine  forces. 

The  Volunteer  Act,  1868 


30   &    31 
C.34. 

30   Sd   81 
c.  110. 


Vict. 


Vict. 


30    &    31 
c.  111. 


Vict. 


An  Act  for  limiting  the  period  of 
enlistment  in  Her  Majesty's 
army. 

The  Beserve  Force  Act,  1867     - 


The  Militia  Beserre  Act,  1867   - 


Section  one,  from  "  and  the  forms  of 
questions "  to  the  end  of  the 
section. 

Section   three,    from    "  for  the  pnr- 
"  poses  of  this  Act "  down  to  "  usages 
"  of  Her  Majesty's  forces,"  so  far  as 
relates  to  such  portion  of  the  per- 
manent staff  as  are  included  in  any 
corps  of  the  regular  forces  within 
the  meaning  of  this  Act,  and  from 
"if  any    non-commissioned  officer 
"  of  the  Tolunteer  permanent  staff" 
to  the  end  of  the  section ;   section 
five,    from  "  officers  of  the  yolun- 
"  teer  force  when  not  on   actual " 
down  to  "  Articles  of  War ;  "  sec- 
tion nine;    section   fourteen,  from 
"for  the   purposes    of  this    Act" 
down  to    '*any   regulations   under 
"  this  Act "  so  far  as  relates  to  such 
portion  of  the  permanent   staff  as 
are   included  in  any  corps  of  the 
regular  forces  withm  the  meaning 
of  this  Act ;  in  section  eighteen,  the 
words  "and  to  be  billeted  and  auar- 
"tered"  and  from  "and  to  liave 
"  relief  "  down  to  "  or  to  Scotland ; " 
sections    twenty-two    and   twen^- 
three ;  section  forty-nine,  firom  "  the 
"  term  MutinjrAct^'down  to  "Act  for 
"  the  time  bemg  in  force,"  and  from 
"  if  at  any  time  Her  Mi^esty  thinks 
fit "  down  to  "  such   men  respec- 
tiyelj,"  so  far   as   relates  to  such 
portion  of  the  permanent    staff  as 
are  included  in  any  corps  of  the 
regular  forces  within  the  meaning 
of  this  Act ;  and  the  forms  of  war- 
rant (ii)  and  (iii)  in  the  schedule. 

The  whole  Act. 


Sections  four,  six,  seyen,  and  eight; 
section  ten  from  "and  the  said 
force"  to  the  end  of  the  section; 
section  twelye ;  and  section  thirteen 
from  "or  who  having"  down  to 
"  service  as  aforesaid." 

Section  two,  from  "  Mutiny  Act  metns  " 
to  the  end  of  the  section ;  section 
six;  section  nine  and  sectim  eleysn 
from  "  may  baye  volunteered  "  down 
to  "  enlisted  under  this  Act";  and 
from  "and  offenoes  committed  by 
such  men,"  to  the  end  of  the  aectioiL 
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Year  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


33   A;    34  Yiot. 
c.  67. 


U   &   SS  Yict 
0.86. 

38   &   39  Yiot. 
0.69. 


39   &   40  Yiot. 
c.  36. 

41    A  ^  Yiot. 
0. 10. 


41    &   42 
ell. 


Yiot. 


42   A;   48  Yiot. 
o.  32. 


42   A;   43  Yiot. 
C.33. 


The  Aimy  Enlistment  Act,  1870 


The  Begolation  of  the  ForceB  Act, 
1871. 

The  Militi&  Yoluntarj  Enlistment 
Act,  1875. 


The  CoBtomB  Consolidation  Act, 
1876. 

An  Aot  for  punishing  mutiny 
and  desertion  and  for  the  better 
payment  of  the  army  and  their 
quarters. 


An  Aot  for  the  Begolation  of 
Her  Mfgesty's  Boyal  ICarines 
while  on  shore. 

The  Army  Discipline  and  Begn- 
lation  (Commencement)  Act, 
1879. 


The  Army  Bisdpline  and  Bega- 
lation  Act,  1879. 


The  whole  Aot  except  section  fourteen, 
section  fifteen  down  to  "Eeservo 
Act,  1867,"  section  twenty,  and  sec- 
tion twenty-two. 

Sections  nine  and  fifteen. 


Section  two,  from  "Mutiny  Act 
means  "  to  "  authority  of  the 
Mutiny  Act ; "  section  twenty ;  sec- 
tion twenty-two ;  section  twenty- 
nine;  section  thirty -seren  from 
"  and  oflGloers  either  of  the  militia  " 
to  the  end  of  the  section;  section 
forty-two;  sections  fifty-six  to  sixty; 
sectaons  sixty-four  to  seventy-one; 
sections  seyenty-three  to  seyenty- 
fiye ;  and  section  seyenty-seyen. 

Section  nine  from  "  nor  shall  any  sol- 
diers "  to  the  end  of  the  section. 

The  whole  Aot  except  sections  forty- 
two,  forty-seyen,  and  forty-eight,  so 
far  as  they  relate  to  the  reserye 
forces  and  are  not  inconsistent  with 
the  Army  Aot,  1879,  and  except  sec- 
tion forty-four  from  "Froyided  that 
a  recruit "  to  the  end  of  the  section ; 
sections  fifty  -  seyen,  fifty  -  eight, 
eighty,  one  hundred  and  fiye,  and 
one  hundred  and  nine,  and  the  first 
form  of  oath  and  the  first  form  of 
certificate  in  the  schedule,  so  far  as 
they  relate  to  any  of  ^e  auxiliary 
forces  and  are  not  inconsistent  with 
the  Army  Act,  1879. 

The  whole  Act. 


Section  four  from  "the  expiration  of 
*'  the  Army  Mutiny  Act  shall  not" 
down  to  *'  relating  to  t^e  same 
"  matters." 

Section  twenty,  from  *'or  allows  to 
"  escape  "  down  to  "  keep  or  guard  " 
(being  sub-section  two),  section 
twenty-three,  in  section  twenty- 
eight,  the  words  "  whether  present 
<«  as  a  witness  or  bystander,  or  in 
**  any  capacity  other  than  as  a 
**  prisoner  " ;  section  forty-seyen, 
from  "  such  court-martial  shall  con- 
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Year  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


42«k43Viot.c.33. 
— conL 


The  Army  Discipline  and  Rcgn- 
lation  Act,  1879. 


sist.*'  down  to  "  not  less  tban  three 
•*  officers  "  (being  sab-section  (2)) ; 
section  forty-eight,  from  **  a  general 
"  court-martial  shall  consist,    down 
to  '*  consist  of  three  officers  "  (being 
snb-sections  (3)  and  (4)) ;  in  section 
fifty-four,  part  of  sab-section  fire, 
namely,  **  and  where  a  coort-martial 
**  is  held  in  a  colony"    down   to 
"above-mentioned"  at  the  end  of 
the  sub-section ;  in  sub-section  f2) 
of  section  eighty-three  the  words 
*'  or  while  such  soldier  is  on  service 
"  beyond  the  seas "  so  far  as  they 
relate  to  men  enlisted  after  the  com- 
mencement of  this  Act ;  in  section 
eighty-six,  f^om  "  a  soldier  of  the 
*'  regular  forces  who  is  discharged  *' 
to  the  end  of  the  section ;  in  section 
one  hundred  and  twenty,  the  words 
**  by  warrant  of  Her  Majesty  " ;  sec- 
tion one  hundred  and  thirty-five; 
section  one   hundred  and   mty-six 
from  "a  record   made   in  one  of 
"  the  regimental  books  "  down  to 
"  stated  by  snoh  record"  (being  sub- 
section (g)) ;  section  one  hundred 
and  sixty-nine,  from  "  Provided  that 
"  it  shi^  be  the  duir^  of  the  oom- 
"  manding   officer,"  m  sub-section 
(8)  down  to  "  in  which  he  shall  be 
"  subject  to  military  law,"  being  the 
end  of  that  sub-section ;  section  one 
hundred  and  seventy-one,  trom  "  and 
"  if  any  such  officers  or  men  of  the 
"  royal  marines,"  in  sub-section  (8) 
down  to  ' '  subject  to  this  Act  accord- 
ingly," bein^  the  end  of  that  sab- 
section;  section   one  hundred  and 
seventy-three,  so  far  as  relates  to 
pensioners ;  in  section  one  hundred 
and   eighty-one,   the   definition   of 
"  corps  "  from  **  as  respects  oavaJry  " 
down  to  "  included  in  a  territoriiJ 
'*  brigade  and  "  and  from  "  a  r^- 
*'  ment  of  militia"  to  "volunteers 
"  and,"  and  the  last  part  of  the  sec- 
tion from  "for  the  purpose  of  de- 
* '  ducting  "  to  the  ena  of  the  section. 
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Chap.  68. 
Army  Act,  1881. 


ABSTRACT  OV  THE  ENACTMENTS. 

Freliminary. 


1.  8hoH  tUle  of  Act. 

2.  Mode  of  bringing  Act  mio  force, 

3.  Diffiiion  of  Act. 


PART  I. 


DISCIPLINE. 

Crimes  and  Punishments. 

Offences  in  respect  of  Military  Service. 

4.  Offences  in  relation  to  the  enemy  punishable  with  death, 

5.  Offences  in  relation  to  the  enemy  not  punishable  with  death. 

6.  Offences  punishable  more  severely  on  active  service  than  at  oUier  times. 

Mutiny  and  Insubordination. 

7.  Mutiny  and  sediHon, 

8.  Striking^  or  threatening  superior  officer, 

9.  Disobedience  to  superior  officer, 

10.  Insubordination. 

11.  Neglect  to  obey  garrison  or  other  orders. 

Desertion,  Fraudulent  Enlistment,  and  Absence  without  Leave. 

12.  Desertion. 

13.  Fraudulent  enlistment. 

14.  Persuasion  of  or  connivance  at  desertion. 

15.  Ahsencefrom  duty  without  leave. 

Disgraceful  Conduct. 

16.  Scandalous  conduct  of  officer. 

17.  Fraud  hy  persons  in  charge  of  mxmeys  or  goods. 

18.  Disgraceful  conduct  of  sotdier. 

Drunkenness. 

19.  Drunkenness* 

Offences  in  relation  to  Prisoners. 

20.  Permitting  escape  of  prisoner. 

21.  Irregular  imprisonment. 

22.  Escape  from  confinement. 

Offences  in  relation  to  Property. 

23.  Corrupt  dealings  in  respect  of  supplies  to  forces. 

24.  Deficiency  in  and  injury  to  equipment. 

Offences  in  relation  to  False  Documents  and  Statements. 

25.  Falsifying  official  documents  and  false  declarations. 

26.  Neglect  to  report,  and  signing  in  blank. 

27.  False  accusation,  or  false  statement  by  soldier. 
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Ofenaes  in  fdaUon  to  Oourts-marHal, 

28.  Offences  in  relcUion  to  courts-martial. 

29.  False  evidence. 

Offences  in  relation  io  BiUeting, 

30.  Offences  in  rekUion  to  hiUeting, 

Offences  in  relation  to  Impressment  of  Oa/rriages. 

31.  Offences  in  reUUion  to  the  impressment  of  carriages,  a/nd  their  attendaaUs, 

Offences  in  relation  to  Enlistment, 

32.  Enlistment  of  soldier  or  sailor  discharged  with  ignomdny  or  disgrace, 

33.  False  answers  or  declaralions  on  enlistment, 

34.  General  offences  in  relation  to  enlistment. 

Miscellaneous  MUiiary  Offences. 

35.  Traitorotis  words, 

36.  Injurious  disclosures, 

37.  lU- treating  soldier, 

38.  Duelling  and  altempting  to  commit  suicide, 

39.  Refusal  to  deliver  to  dvilfower  officers  and  soldiers  accused  ofcvoU  offences, 

40.  Conduct  to  prejudice  of  military  disciplifie. 

Offences  punishable  hy  ordinary  Law. 

41.  Offences  punishable  hy  ordinary  law  of  England. 

Bedress  of  Wrongs, 

42.  Mode  of  complamt  hy  officer, 

43.  Mode  of  compla/int  hy  soldier, 

Punishmenie. 

44.  Scale  of  punishments  hy  courts-martial. 

Absest  and  Tsial. 

Arresi, 

45.  Custod/y  of  persons  charged  with  offences. 

Tower  of  Gommanding  Officer, 

46.  Power  of  commanding  officer. 

Courts-martial, 

47.  Regimental  courts-martial, 

48.  General  and  district  courts-martial, 

49.  Field  general  courts-marHal, 

50.  CourtS'Tnartial  in  general, 

51.  Challenges  hy  prisoner, 

52.  Administroihon  of  oaths, 

53.  Procedure, 

54.  Confirmation,  revision ,  and  approval  of  sentences, 

55.  Summary  court-martial. 

56.  Conviction  of  less  offence  permissible  on  charge  of  greater. 

Execution  of  Sentence. 

57.  Commutation  and  remission  of  sentences. 

58.  Effect  of  sentence  of  penal  servitude. 

59.  Execution  of  sentences  of  penal  servitude  passed  in  the  United  Kingdom. 

60.  EoBecution  of  sentences  of  penal  servitude  passed  in  India  or  a  colony, 

61.  Execution  of  sentences  of  penal  servitude  passed  in  a  foreign  country, 

62.  General  provisions  applicable  to  penal  servitude. 

63.  Execution  of  sentences  of  imprisonment. 
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64.  Supplemenial  provisiona  a»  to  geiUeneea  of  impriBonment  passed  or  being  undergone  in  the 

UniM  Kingdom.  . 

65.  Supplemenidl  provision  as  to  sentences  of  imprisonment  passed  or  hemg  undergone  %n  India  or 

eoumy. 
^,  Supplemental  provision  as  to  sentences  of  imprisonment  passed  in  a  foreign  cowntry. 

67.  Bemoval  of  prisoner  to  place  where  corps  is  serving. 

68.  Oommencement  of  term  of  penal  servitude  or  imprisonment. 

Miscellaneous. 

Articles  of  War  and  Eules  of  Procedure. 

69.  Power  of  Her  Majesty  to  make  Articles  of  War. 

70.  Power  of  Her  Majesty  to  make  rules  of  procedure. 

Command. 

71.  Bemoval  of  doubts  as  to  military  command. 

Inquiry  as  to  and  Confession  of  Desertion. 

72.  Inquiry  &y  court  on  absence  of  soldier. 

73.  C(mfession  by  soldier  of  desertion  or  fraudulent  enlistment. 

Provost  Marshal. 

74.  Provost  marshal. 

BesHUdion  of  Stolen  Property. 

75.  Power  as  to  restitution  of  stolen  property. 


PAETII. 


ENLISTMENT. 


Period  of  Service. 

76.  lAm^  of  oriainal  enlistment. 

77.  Terms  of  original  enlistment. 

78.  Change  of  conditions  of  service. 

79.  Beckoning  and  forfeiture  of  service. 

Proceedings  for  Enlistment. 

80.  Mode  of  enlistment  and  attestaiion. 

81.  Povfer  of  recruit  to  purchase  discharge. 

Appointment  to  Corps  and  Transfers. 

82.  EnUstmeni  for  general  service  and  tmpointnient  to  corps. 

83.  Effect  of  appointment  to  a  corps  ana  provision  for  transfers. 

Be-^ngagement  and  ProUmgaUon  of  Service. 

84.  Be^engagement  of  soldiers. 

85.  Continuance  in  service  after  twenty-one  years  service. 

86.  Be-engagement  and  continuance  of  service  of  noncommissioned  Sffficers. 

87.  ProUmgaUon  of  service  in  certain  cases. 

88.  In  imminevU  national  danger.  Her  Majesty  ma/y  continue  soldiers  in  army  service  or  call 

out  for  permanent  service. 

Discharge  and  Transfer  to  Beserve  Force. 

89.  Transfer  of  soldier  to  reserve  when  corps  ordered  abroad. 

90.  Discharge  or  transfer  to  reserve. 

91.  Delivery  of  lunahe  soldier  on  discharge  with  his  wife  or  child  at  worhhousSt  or  of  dangerous 

lunatic  at  asylum. 

92.  BegulaOons  as  to  discharge  of  soldiers. 
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Autlioritiea  to  enlist  and  aUest  BecruUs. 

93.  Jlegulatlons  as  to  persons  to  enlist  and  enlistment  of  soldiers. 

94.  Justices  of  tJie  pear^e  for  the  purposes  of  enlistment. 

Special  Provisions  as  to  Persons  to  he  enlisted. 

95.  Enlistment  of  aliens,  negroes,  Sfc. 

96.  Claims  of  masters  to  apprentices. 

97.  Application  of  apprentice  p^'ovisions  to  indentured  labourers. 

Offences  as  to  Enlistment. 

98.  Penalty  on  unlawful  recruiting. 

99.  Becruvts  punishable  for  false  answers. 

Miscellaneous  as  to  Enlistment. 

100.  Validity  of  attestation  and  enlistment  or  re-engagement. 

101.  Definition  for  purposes  of  Part  II.  of  competent  military  authority  and  reserve. 


PART  III. 


BILLETING  AND  IMPRESSMENT  OP  CARRIAGES. 


Billeting  of  Officers  and  Soldiers. 

102.  Suspension  of  3  Chas.  1.  c.  1. ;  31  CIms.  2.  c.  1. ;  6  Anne  {I.),  e.  14,  as  to  billeting. 

103.  Ohligatio^i  of  constable  to  provide  billets  for  offic&'St  soldiers,  and  horses. 

104.  Liability  to  provide  billets. 

105.  Officers,  soldiers,  and  horses  entitled  to  be  billeted. 

106.  Accommodaiion  arid  payment  on  billet. 

107.  Annual  list  of  keepers  of  victualling  houses  liable  to  billets. 

108.  BegulcUions  as  to  grant  of  billets. 

Offences  in  relation  to  BiUeting. 

109.  Offences  by  constables. 

110.  Offences  iXf  keepers  of  victualling  houses. 

111.  Offences  by  officers  or  soldiers. 

Impressment  of  Carriages. 

112.  Supply  of  ca/rriaaes,  ^c.  for  regimental  baggage  and  stores  on  the  march. 

113.  Payment  for  and  regulations  as  to  carriages,  animals,  ^'c. 

114.  Annual  Ust  of  persons  liable  to  supply  carriages. 

115.  Supply  of  carriages  and  vessels  in  case  of  emergency. 

Offences  in  relation  to  the  Impressment  of  Carriages. 

116.  Offences  by  constables. 

117.  Offences  by  persons  ordered  to  furnish  carriages,  animals,  or  vessels. 

118.  Offences  by  officers  or  soldiers. 

Supplemental  Provisions  as  to  Billeting  and  Impressment  of  Carriages. 

119.  AppUcaUon  to  cowrt  of  summary  jurisdiction  respecting  sums  due  to  keepers  of  vicbMisq 

Mmses  or  oumers  of  carriages,  Sjfc. 

120.  Provisions  as  to  constables,  police  authorities,  and  justices » 

121.  Fraudulent  doMnfcr  carriages,  animals,  Sft. 
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PART  IV. 


GENERAL  PROVISIONS. 


Supplemental  PromHona  as  to  Courts^manrtM. 

122.  Roycd  warrant  required  for  convening  and  confirmmg  general  cowrts-inartial. 

123.  Authoritif  of  officer  empowered  to  convene  genercd  courts-martial  required  for  convening  and 

confirming  district  courts-martial, 

124.  Bight  of  person  tried  to  copy  of  proceedings  of  court-inartial. 

125.  Summoning  and  privilege  of  witnesses  at  courts-mart i4tl. 

126.  Miscandud  of  civilian  ai  court-martiaL 

127.  Court-martial  governed  ly  English  law  only, 

128.  BvXes  of  evidence  to  he  the  same  as  in  civU  courts. 

129.  Position  of  cotmsel  at  courts-m>artiaL 

130.  Provision  in  case  of  insane  persons. 

General  Provisions  as  to  Prisons. 

131.  Arrangements  with  Indian  and  colonial  govemme^its  as  to  prisons. 

132.  Duty  of  governor  of  prison  to  recei/ve  prisoners  y  deserters,  a}id  aljsentees  without  leave. 

Military  Prisons. 

133.  Estahlishment  and  regulation  of  military  prisons. 

134.  Restrictions  on  confinement  in  prisons  in  India  or  colonies,  not  being  military  prisons, 

135.  Classifi^caiion  of  prisoners. 

Pay. 

136.  Authorised  deductions  only  to  he  made  from  poAj, 

137.  Penal  stoppages  from  ordinary  pay  of  officers, 

138.  Penal  stoppages  from  ordinary  pay  of  SQldiers, 

139.  How  deduction  ofpaty  may  he  re^nttted. 

140.  Supplemental  as  to  deducHons  from  ordinary  pay, 

141.  Prohibition  of  assignment  of  military  pay,  pensio)is,  Sfc, 

142.  Punishm/ent  of  false  oaih  and  personation. 

Exemptions  of  Officers  and  Soldiers, 

143.  Exemptions  of  officers  and  soldiers  from  tolls, 

144.  ExenwOons  of  soldiers  in  respect  of  civil  process. 

145.  Liability  of  soldier  to  maintain  wife  and  children. 

146.  Offi^xrs  not  to  he  sheriffs  or  ma/yors, 

147.  Exemption  from  jury. 

Oowrt  of  Bequests  in  India. 

148.  Military  court  of  requests  in  India. 

149.  Constitution  and  proceedings  of  military  court  of  requests. 
160.  Execution  of  judgment  of  military  court  of  requests. 

151.  Courts  of  small  ca/uses  and  dvil  courts  in  India, 

Legal  Penalties  in  Matters  respecting  Forces, 

152.  Punishment  for  ^eteviding  to  he  a  deserter, 

153.  Punishment  for  inducing  soldiers  to  desert. 

154.  Apprehension  of  deserters. 

155.  Pemaliy  on  traffichvng  in  commissions. 

156.  PenaUy  on  purchasing  from  soldiers  regimental  necessaries,  equipments,  stores,  ^c. 

Jurisdiction. 

157.  Person  not  to  he  tried  twice. 

158.  LidbHiby  to  military  law  in  respect  of  status. 

159.  Liability  to  military  law  in  respect  of  place  of  commission  of  offence. 
IGO.  Punishment  not  increased  by  trial  elsewJiere  than  offence  committed. 
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161.  Liahility  to  military  law  i«  respect  ofiimefor  trial  of  offeneeB, 

162.  Adjustment  of  military  and  civil  law. 

Evidence. 

163.  Regulations  as  to  evidence. 

164.  Evidence  of  civU  conviction  or  a4iquiUal. 

165.  Evidence  of  conviction  by  court-martial. 

Summary  and  other  Legal  Pro^edings. 

166.  Prosecution  of  offences ,  and  recovery  a/nd  application  of  fines, 

167.  Summary  proceediiigs  in  Scotland. 

168.  Summary  proceedings  in  Isle  of  Man,  Channel  Islands,  India,  and  the  colonies. 

169.  Power  of  Uovernor-Geyieral  of  India  and  legislature  of  colony  as  to  fines. 

170.  Protection  of  persons  acting  und^'  Act. 

Miscellaneous. 

171.  Exercise  of  powers  vested  in  holder  of  military  office. 

172.  Provisions  as  to  warrants  and  orders  of  military  authoriUes. 

173.  FurUmgh  in  case  of  sickness. 

174.  Licenses  of  canteens. 

PART  V. 


APPLICATION  OF  MILITARY  LAW,  SAVING  PROVISIONS,  AND  DEFINITIONS. 


Persons  subject  to  Military  Law. 

175.  Persons  subject  to  military  law  as  officers. 

176.  Persons  subject  to  military  law  as  soldiers, 

177.  Persons  beloTiping  to  colonial  forces  and  subject  to  military  law  as  officers  or  soldiers. 

178.  Mutual  relations  of  regular  forces  and  auMiary  forces. 

179.  Modification  of  Act  with  respect  to  Boyal  Marines, 

180.  Modification  of  Act  with  respect  to  Her  Majesty's  Indian  forces. 

181.  Modijlcation  of  Act  with  respect  to  auxiliary  forces, 

182.  Special  provisions  as  to  warrant  officers. 

183.  Special  provisions  as  to  non-commissioned  officer. 

184.  Special  provisions  as  to  application  of  Act  to  persons  not  belonging  to  Her  Majesty's  forces. 

Saving  Provisions. 

185.  Special  provision  as  to  prisoners  and  prisons  in  Ireland. 

186.  Saving  of  29  ^dO  Vict.  c.  109.  s.  88.  as  to  forces  when  on  board  Her  Majesty's  ships. 

Definitions. 

187.  Applieatioti  of  Act  to  Channel  Islands  and  Isle  of  Man. 

188.  Application  of  Ad  to  ships. 

189.  Interpretation  of  term  **  active  service.** 

190.  Interpretation  of  terms. 


PART  VI. 


COMMENCEMENT  AND  APPLICATION  OF  ACT  AND  REPEAL. 


191.  Commencement  and  duration  of  Act. 

192.  Application  of  Act. 

193.  Eepeal. 

Schedules. 
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An  Act  to  consolidate  the  Army  Disci- 
pline and  Begulation  Act,  1879,  and 
the  subsequent  Acts  amending  the 
same.  (27th  August  1881.) 

Bb  it  enacted  bj  the  Queen's  moat  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  autnority  of  the  same, 
OB  follows : 

Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Army  Act,  1881. 

2.  This  Act  shall  continue  in  force  only  for 
sach  time  and  subject  to  such  provisions  as 
may  be  specified  in  an  annual  Act  of  Parlia- 
ment bringing  into  force  or  continuing  the 
same. 

3.  This  Act  is  divided  into  five  parts,  re- 
lating to  the  following  subject-matters  ;  that 
is  to  say, 

Part  L,  discipline : 

Part  U. ,  enlistment : 

Part  III.,  billeting  and  impressment  of 
carriages: 

Part  IV.,  general  provisions : 

Part  Y.,  application  of  military  law,  saving 
provisions,  and  definitions. 


PART  I. 


DISCIPLINE. 


Ckdczs  and  Punishments. 

Offenees  in  reipeet  of  Military  Service. 

4.  Every  person  subject  to  military  law  who 
commits  any  of  the  following  offences ;  that 

is  to  say, 

(I.)  Shamefully  abandons  or  delivers  up  any 
garrison,  place,  post,  or  guard,  or  uses 
any  means  to  compel  or  induce  any 
governor,  commandmg  oflGlcer,  or  other 
person  shameftdly  to  aimndon  or  deliver 
up  any  garrison,  place,  post,  or  guard, 
wnich  it  was  the  duty  of  such  governor, 
officer,  or  person  to  defend ;  or 

(2.)  Shamefouly  casts  away  his  arms,  ammu- 
nition,  or  tools  in  the  presence  of  the 
enemy;  or 

(3.)  Treacherously  holds  correspondence 
with  or  gives  intelligence  to  the  enemy,  or 
treacherously  or  through  cowardice  sends 
a  flag  of  truce  to  the  enemy ;  or 


(4.)  Assists  the  enemy  with  arms,  ammuni- 
tion, or  supplies,  or  knowingly  harbours 
or  protects  an  enemy  not  being  a  prisoner ; 
or 
(5.)  Having  been  made  a  prisoner  of  war, 
voluntarily  serves  with  or  voluntarily  aids 
the  enemy ;  or 
(6.)  Ejiowingly  does  when  on  active  service 
any  act  calculated  to  imperil  the  success 
of   Her    Majesty's    forces   or    any   part 
thereof;  or 
(7.)  Misbehaves  or  induces  others  to  mis- 
behave before  the  enemy  in  such  manner 
as  to  show  cowardice, 
shall  on  conviction  by  court-martial  be  liable 
to  suffer  death,  or  such  less  punishment  as  in 
this  Act  mentioned. 

5.  Every  person  subject  to  military  law  who 
on  active  service  commits  any  of  the  following 
offences  ;  that  is  to  say, 

(1.)  Without  orders  from  his  superior  officer 
leaves  the  ranks,  in  order  to  secure 
prisoners  or  horses,  or  on  pretence  of 
taking  wounded  men  to  the  rear ;  or 

(2.)  Wiuiout  orders  from  his  superior  officer 
wilfully    destroys    or  damages  any  pro- 

rirty ;  or 
Is  taken  prisoner,  by  want  of  due  pre- 
caution, or  through  diso1)edience  of  orders, 
or  wilful  neglect  of  duty,  or  having  been 
taken    prisoner    fails     to    re-join    Her 
Majesty  s  Service  when  able  to  rejoin  the 
same;  or 
(4.)  Without  due  authority  either  holds  cor- 
respondence with,  or  gives  intelligence  to, 
or  sends  a  flag  of  truce  to  the  enemy ;  or 
(5.)  By  word  of  mouth  or  in  writing  or  by 
signals  or  otherwise  speads  reports  calcu- 
lated to  create  unnecessary  alarm  or  des- 
Jondenc^ ;  or 
In  action,  or  previously  to  going  into 
action,  uses  words  calculated  to  create 
alarm  or  despondency, 
shall  on  conviction  by  court-martial  be  liable 
to  suffer  penal  servitude,  or  such  less  punish- 
ment as  IS  in  this  Act  mentioned. 

6.  (1.)  Every  person  subject  to  military  law 
who  commits  any  of  the  following  offences 
that  is  to  say, 

(a.)  Leaves  his  commanding  officer  to  go  in 

search  of  plunder ;  or 
(&.)  Without  orders  from  his  superior  officer, 

leaves  his  gaard,  picquet,  patrol,  or  post ; 

or 
(c.)  Forces  a  safeguard ;  or 
(d!)  Forces  or  strikes  a  soldier  when  acting 

as  sentinel ;  or 
(6.)  Impedes  the  provost  marshal   or  any 

assistant  provost  marshal  or  any  officer  or 
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non-commissioned  officer  or  other  person 
legally  exercising  authority  under  or  on 
behalf  of  the  provost  marshal,  or,  when 
called  on,  refuses  to  assist  in  the  execution 
of  his  duty  the  provost  marshal,  assistant 
provost  marshal,  or  any  sach  officer,  non- 
commissioned officer,  or  other  person  ;  or 

(/.)  Does  violence  to  any  person  bringing 
provisions  or  supplies  to  the  forces ;  or 
commits  anv  offence  against  the  property 
or  person  of  any  inhabitant  of  or  resident 
in  the  country  in  which  he  is  serving ;  or 

(g.)  Breaks  into  any  house  or  other  place  in 
search  of  plunder ;  or 

(h.)  By  discharging  firearms,  drawing  swords, 
beating  drums,  making  signals,  using 
words,  or  by  any  means  whatever,  inten- 
tionally occasions  false  alarms  in  action, 
on  the  march,  in  the  field,  or  elsewhere ; 
or 

(t.)  Treacherously  makes  known  the  parole, 
watchword,  or  countersign  to  any  person 
not  entitled  to  receive  it ;  or  treacherously 

fives  a  parole,  watchword,  or  countersign 
ifferent  from  what  he  received ;  or 
(J.)  Irregularly  detains  or  appropriates  to 
his  own  corps,  battalion,  or  detachment 
any  provisions  or  supplies  proceeding  to 
the  forces,  contrary  to  any  orders  issued 
in  that  respect ;  or 
{h)  Being  a  soldier  acting  as  sentinel,  com- 
mits any  of  the  following  offences ;  that  is 
to  say, 

(i.)  sleeps  or  is  drunk  on  his  post ;  or 
(ii.)  leaves  his  post  before  he  is  regu- 
larly relieved, 
shall,  on  conviction  by  court-martial, 
if  he  commits  any  such  offence  on  active 
service,  be  liable  to  suffer  death,  or  such 
less   punishment  as  is  in  this  Act  men- 
tioned; and 
if  he  commits  any  such  offence  not  on  active 
service,    be    liable,  if   an  officer,  to  be 
cashiered,  or  to  suffer  such  less  punish- 
ment as  is  in  thi^  Act  mentioned,  and  if  a 
soldier,  to  suffer  imprisonment,  or  such 
less  punishment  as  is  in  this  Act  men- 
tioned. 
(2.)  Every  person  subject  to  military  law 
who  commits  any  of  the  following  offences; 
that  is  to  say, 

(a.)  By  discharging  firearms,  drawing 
swords,  beating  drums,  making  signals, 
nsin^  words,  or  hj  any  means  whatever, 
negligently  occasions  false  alarms  in 
action,  on  the  march,  in  the  field,  or 
elsewhere ;  or 
(h,)  Makes  known  the  parole,  watchword,  or 
countersign  to  any  person  not  entitled  to 
receive  it ;  or,  without  good  and  sufficient 
cause,    gives   a    parole,    watchword,    or 


countei-sign     different     from    what     he 

received, 
shall  on  conviction  by  court-martial,  be  liable, 
if  an  officer,  to  be  cashiered,  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or 
such  less  punishment  as  is  in  this  Act  men- 
tioned. 

Mutiny  and  Insuhordinaiion. 

7.  Every  person  subject  to  military  law  who 
commits  any  of  the  following  offences ;  that  is 
to  say, 

(1.)  Causes  or  conspires  with  any  other 
persons  to  cause  any  mutiny  or  sedition 
in  any  forces  belongiug  to  Her  Majesty *s 
regular,  reserve,  or  auxiliary  forceB,  or 
Navy;  or 

(2.)  Endeavours  to  seduce  any  person  in 
Her  Majesty's  regular,  reserve,  or  auxiliary 
forces,  or  Ifavy,  from  allegiance  to  Her 
Majesty,  or  to  persuade  any  person  in  Her 
Majesty's  regular,  reserve,  or  auxiliary 
forces,  or  Navy,  to  join  in  any  mutiny  or 
sedition;  or 

(3.)  Joins  in,  or  being  present  does  not  use 
his  utmost  endeavours  to  suppress,  any 
mutiny  or  sedition  in  any  forces  belonging 
to  Her  Majesty's  regular,  reserve,  or 
auxiliary  forces,  or  Navy ;  or 

(4.)  Cominff  to  the  knowledge  of  any  actual 

or  intended  mutiny  or  sedition  in  any 

forces  belonging  to  Her  Ms^esty's  regular, 

reserve,  or  auxiliary  forces,  or  Navy,  does 

not  without  delay  inform  his  commanding 

officer  of  the  same, 

shall  on  conviction  by  court-martini  be  liable 

to  suffer  death,  or  such  less  punishment  as  is 

in  this  Act  mentioned. 

8.  1.  Every  person  subject  to  military  la^r 
who  commits  any  of  the  fbllowing  offences ; 
that  is  to  say. 

Strikes  or  uses  or  offers  any  violenoe  to  his 

superior  officer,  being  in  the  execution  of 

his  office, 

shall  on  conviction  by  court-martial  be  liable 

to  suffer  death,  or  such  less  punifihment  as  is 

in  this  Act  mentioned ;  and 

2.  Every  person  subject  to  military  law  -who 
commits  any  of  the  following  offenoes ;  that  is 
to  say, 

Strikes  or  uses  or  offers  any  violence  to  his 

superior  officer,  or  uses  threatening     or 

insubordinate   language   to  his  superior 

officer, 

shall  on  conviction   by  eourt-martial,  if  fae 

commits  such  offence  on  active  service,  be  liable 

to  suffer  penal  servitude,  or  such  lees  punish^ 

ment  as  is  in  this  Act  mentioned ;  and 
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if  he  commits  such  offence  not  on  active 
service,  be  liable,  if  an  officer,  to  be  cashiered, 
or  to  soffer  such  less  punishment  as  is  in  this 
Act  mentioned,  and  if  a  soldier,  to  suffer 
imprisonment,  or  such  less  punishment  as  is  in 
this  Act  mentioned. 

9. 1 .  Every  person  subject  to  military  law  who 
commits  the  following  offence ;  that  is  to  say, 
Disobeys   in    such  manner    as  to    show  a 
wilful  defiance    of   authority  any   lawful 
command  given  personally  by  his  superior 
officer  in  the  execution  of  his  office,  whether 
the  same  is  given  orally,  or  in  writing,  or 
by  signal,  or  otherwise, 
shall  on  conviction  by  court-martial  be  liable 
to  suffer  death,  or  such  less  punishment  as  is  in 
this  Act  mentioned ;  and 

2.  Every  person  subject  to  military  law  who 
commits  the  following  offence ;  that  is  to  say. 
Disobeys  any  lawful  command  given  by  his 
superior  officer, 
shall,  on  conviction  by  court-martial,  if  he 
commits  such  offence  on  active  service,  be 
liable  to  suffer  penal  servitude,  or  such  less 
punishment  as  is  in  this  Act  mentioned ;  and 

if  he  commits  such  offence  not  on  active 
service,  be  liable,  if  an  officer,  to  be  cashiered, 
or  to  suffer  such  less  punishment  as  is  in  this 
Act  mentioned,  and  if  a  soldier,  to  suffer 
imprisonment,  or  such  less  punishment  as  is  in 
this  Act  mentioned. 

10.  Every  person  subject  to  military  law  who 
commits  any  of  the  following  offences ;  that  is 
to  say, 

(1.)  Being  concerned  in  any  quarrel,  fray,  or 
disorder,  refuses  to  obey  any  officer  (though 
of  inferior   rank)  who   orders   him    into 
arrest,  or  strikes  or  uses  or  offers  violence 
to  any  such  officer ;  or 
(2.)  Strikes  or  uses  or  offers  violence  to  any 
person,  whether  subject  to  military  law  or 
not,  in  whose  custody  he  is  placed,  and 
whether  he  is  or  is  not  his  superior  officer ; 
or 
(3.)  Resists  an  escort  whose  duty  it  is  to 
apprehend  him  or  to  have  him  m  charge ; 
or 
(4.)  Being  a  soldier  breaks  out  of  barracks, 
camp,  or  quarters, 
shall  on  conviction  by  court-martial  be  liable, 
if  an  officer,  to  be  cashiered,  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or  such 
less  punishment  as  is  in  this  Act  mentioned. 

11.  Every  person  subject  to  military  law  who 
commits  the  following  offence ;  that  is  to  say, 

neglects  to  obey  any  general  or  garrison 
or  other  orders. 


shall,  on  conviction  by  court-martial,  be  liable, 
if  an  officer,  to  be  cashiered,  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or  such 
less  punishment  as  is  in  this  Act  mentioned. 

Provided  that  the  expressiort  "general 
orders  "  in  this  section  shall  not  include  Her 
Majesty's  regulations  and  orders  for  the  army 
or  any  similar  order  in  the  nature  of  a  regula- 
tion published  for  the  general  information  and 
guidance  of  the  army. 

Desertion,  Fraudulent  Enlistment,  and  Absence 

withotU  Leave, 

12.  1.  Every  person  subject  to  military  law 
who  commits  any  of  the  following  offences ; 
that  is  to  say, 
(a.)  Deserts    or    attempts    to    desert   Her 

Majesty's  service ;  or 
(6.)  Persuades,     endeavours    to     persuade, 
procures  or  attempts  to  procure,  any 
person  subject  to  military  law  to  desert 
from  Her  M^'esty's  service, 
shall,  on  conviction  by  court  martial — 

if  he  committed  such  offence  when  on  active 
service  or  under  orders  for  active  service, 
be  liable  to  suffer  death,  or  such  less 
punishment  as  is  in  this  Act  mentioned ; 
and 
if  he  committed  such  offence  under  any  other 
circumstances,  be  liable  for  the  first  offence 
to  suffer  imprisonment,  or  such  less 
punishment  as  is  In  this  Act  mentioned ; 
and  for  the  second  or  any  subsequent 
offence,  to  suffer  penal  servitude,  or  such 
less  punishment  as  is  in  this  Act  mentioned. 

2.  Where  an  offender  has  fraudulently  en- 
listed once  or  ofbener,  he  may,  for  the  purposes 
of  trial  for  the  offence  of  deserting  or  attempt- 
ing to  desert  Her  Majesty's  service,  be  deemed 
to  belong  to  any  one  or  more  of  the  corps  to 
which  he  has  been  appointed  or  transferred  as 
well  as  to  the  corps  to  which  he  properly 
belongs ;  and  it  shall  be  lawful  to  charge  an 
offender  with  any  number  of  offences  against 
this  section  at  the  same  time,  and  to  give 
evidence  of  such  offences  against  him,  and  if 
he  be  convicted  thereof  to  punish  him  accord- 
ingly ;  and  ftirther  it  shall  be  lawful  on  con- 
viction of  a  person  for  two  or  more  such 
offences  to  award  him  the  higher  punishment 
allowed  by  this  section  for  a  second  offence  as 
if  he  had  been  convicted  by  a  previous  court- 
martial  of  one  of  such  offences. 

3.  For  the  purposes  of  the  liability  under 
this  section  to  the  higher  punishment  for  a 
second  offence,  a  previous  offence  of  fraudulent 
enlistment  may  be  reckoned  as  a  previous 
offence  under  this  section. 

IS.  1.  Every  person  subject  to  military  laW 
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who  commits  any  of  the  following  offences  ; 
that  is  to  say, 

(a.)  When  l)elonging  to  ciiher  the  regular 
forces  or  the  militia  when  embodied,  with- 
out having  first  obtained  a  regnlor  dis- 
charge therefrom,  or  otherwise  fulfilled  the 
conditions  enabling  him  to  enlist,  enlists 
in  Her  Majesty's  regular  forces,  or  ^ 
(h.)  When  belonging  to  the  regular  forces 
without    having  mlfiUed   the    conditions 
enabling  him  to  enlist,  enrol,  or  enter, 
enrols  himself,  or  enlists  in  the  militia  or 
in  any  of  the  reserve  forces,  not  subject  to 
military  law,  or  enters  the  Royal  Navy, 
shall  be  deemed  to  have  been  guilty  of  fraudu- 
lent enlistment,  and  shall  on  conviction  by 
court-martial  be  liable — 

(i.)  for  the  first  offence  to  suffer  imprison- 
ment, or  such  less  punishment  as  is  in  tbis 
Act  mentioned  ;  and 
(ii.)  for  the  second  or  any  subsequent  offence 
to  suffer  penal  servitude,  or  such  less 
punishment  as  is  in  this  Act  mentioned. 

2.  Where  an  offender  has  fraudulently  en- 
listed on  several  occasions  he  may,  for  tbe 
purposes  of  this  section,  be  deemed  to  belong 
to  any  one  or  more  of  the  corps  to  which  he 
has  been  appointed  or  transferred,  as  well  as 
to  the  corps  to  which  he  properly  belongs; 
and  it  shall  be  lawful  to  charge  an  offender 
with  any  number  of  offences  against  this 
section  at  the  same  time,  and  to  give  evidence 
of  such  offences  against  him,  and  if  he  be  con- 
victed thereof  to  punish  him  accordingly ;  and 
further  it  shall  be  lawful  on  conviction  of  a 
person  for  two  or  more  such  offences  to  award 
him  the  higher  punishment  allowed  bv  this 
section  for  a  second  offence  as  if  he  had  been 
convicted  by  a  previous  court-martial  of  one  of 
such  offences. 

3.  Where  an  offender  is  convicted  of  the 
offence  of  fraudulent  enlistment  then  for  the 
purposes  of  his  liability  under  this  section  to 
the  higher  punishment  for  a  second  offence, 
the  offence  of  deserting  or  attempting  to  desert 
Her  Majesty's  service  may  be  reckoned  as  a 
previous  offence  of  fhiudulent  enlistment  under 
this  section,  with  this  exception,  that  the 
absence  of  the  offender  next  before  any  fraudu- 
lent enlistment  shall  not  upon  his  conviction 
for  that  fraudulent  enlistment  be  reckoned  as 
a  previous  offence  of  deserting  or  attempting 
to  desert. 

14.  Every  person  subject  to  military  law 
who  commits  any  of  the  following  offences ; 
that  is  to  say, 
(1.)  Assists  any  person  subject  to  military 

law  to  desert  Her  Majesty  s  service ;  or 
(2.)  Being  cognisant  of  any  desertion  or  in- 
tended desertion  of  a  person  subject  to 


military  law,  does  not  forthwith  give  notice 

to  his  commanding  officer,   or   take  any 

steps  in  his  power  to  cause  the  deserter  or 

intending  deserter  to  be  apprehended, 

shall  on  conviction  by  court-martial  be  liable 

to  suffer  imprisonment,  or  such  less  puniflifament 

as  is  in  this  Act  mentioned. 

15.  Every  person  subject  to  military  law 
who  commits  tiny  of  the  following  offences ; 
that  is  to  say, 

(1 .)  Absents  himself  without  leave  ;  or 
(2.)  Fails  to  appear  at  the  place  of  parade  or 
rendezvous  appointed  by  his  commanding 
officer,  or  ^es  from  thence  without  leave 
before  he  is  relieved,  or  without  urgent 
necessity  quits  the  ranks ;  or 
(3.)  Being  a  soldier,  when  in  camp  or  gar- 
rison or  elsewhere,  is  found  beyond  any 
limits  fixed  or  in  any  place  prohibited  by 
any  general     garrison    or   other    order, 
without  a  pass  or  written  leave  from  his 
commanding  officer ;  or 
(4.)  Being  a  soldier,  without  leave  from  his 
commanding  officer,  or  without  due  cause, 
absents  himself  from  any  school  when 
duly  ordered  to  attend  there, 
shall  on  conviction  by  court-martial  be  liable , 
if  an  officer,  to  be  cashiered,  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or 
such  less  punishment  as  is  in  this  Act  men- 
tioned. 

Bisgrdceful  Condttci, 

16.  Every  officer  who,  being  subject  to 
military  law,  commits  the  following  offence ; 
that  is  to  say, 

behaves  in  a  scandalous  manner,  unbecoming 
the  character  of  an  officer  and  a  genUeman, 
shall    on    conviction    by    court-martial    be 
cashiered. 

17.  Every  person  subject  to  military  law  who 
commits  any  of  the  following  offences ;  thai  is 
to  say, 

Beine  charged  with  or  concerned  in  the  care 
or  distribution  of  any  public  or  regimental 
money  or  goods,  steals,  fraudulently  mis- 
applies,   or   embezzles   the  same,  or    is 
concerned  in  or  connives  at  the  stealing, 
firandulent  misapplication,  or  embesale- 
ment  thereof,  or  wilfully  damages  any  such 
goods, 
shall  on  conviction  by  court-martial  be  liable 
to  suffer  penal  servitude,  or  such  less  puniah* 
ment  as  is  in  this  Act  mentioned. 

18.  Every  soldier  who  oommits  any  of  tbe 
following  offellces }  that  is  to  say. 
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(1.)  Malingers,  or  feigns  or  prodaces  disease 
or  infirmity ;  or 

(2.)  WilftiUy  maims  or  injures  himself  or 
any  other  soldier,  whether  at  the  instance 
of  such  other  soldier  or  not,  with  intent 
thereby  to  render  himself  or  snch  other 
soldier  unfit  for  service,  or  causes  himself 
to  be  maimed  or  injured  by  any  person, 
with  intent  thereby  to  render  himself  unfit 
for  service ;  or 

(3.)  Is  wilfully  guilty  of  any  misconduct,  or 
wilfully  disobeys,  whether  in  hospital  or 
otherwise,  any  orders,  by  means  of  which 
misconduct  or  disobedience  he  produces 
or  aggravates  disease  or  infirmity,  or  delays 
its  cure ;  or 

(4.)  Steals  or  embezzles  or  receives  knowing 
them  to  be  stolen  or  embezzled  any  money 
or  goods  the  property  of  a  comrade  or  of 
an  oflGlcer,  or  any  money  or  goods  be- 
longing to  any  regimental  mess  or  band, 
or  to  any  regimental  institution,  or  any 
public  money  or  goods  ;  or 

(5.)  Is   guilty  of  any  other   offence    of  a 
fraudulent  nature  not  before  in  this  Act 
particularly  specified,  or  of  any  other  dis- 
graceful conduct  of  a  cruel,  indecent,  or 
unnatural  kind, 
shall  on  conviction  by  court-martial  be  liable 
to  sufiTer  imprisonment,  or  such  less  punish- 
ment  as  is  in  this  Act  mentioned. 

Ih'tmhenness. 

19.  Every  person  subject  to  military  law 
who  commits  the  following  ofi*ence  ;  that  is  to 

Bay. 
The  offence  of  drunkenness,  whether  on  duty 
or  not  on  duty, 
shall  on  conviction  by  court-martial  be  liable, 
if  an  officer,  to  be  cashiered,or  to  sufi'er  such  less 
punishment  as  is  in  this  Act  mentioned,  and  if 
a  soldier,  to  suffer  imprisonment,  or  such  less 
punishment  as  is  in  this  Act  mentioned,  and, 
either  in  addition  to  or  in  substitution  for  any 
other  punishment,  to  pay  a  fine  not  exceeding 
one  pound. 

Offences  in  relation  to  Prisoners. 

20.  Every  person  subject  to  military  law  who 
commits  any  of  the  following  offences;  that  is 
tosav, 

(1. )  When  in  command  of  a  guard,  picket, 
patrol,  or  post,  releases  without  proper 
authority,  iThetiier  wilfully  or  otherwise, 
any  prisoner  committed  to  his  charge ;  or 
(2.)  mUully  or  without  reasonable  excuse 
allows  to  escape  any  prisoner  who  is  com- 
mitted to  his  charge,  or  whom  it  is  his 
duty  to  keep  or  guwl, 
shall  on  conviction  by  court-martial  be  liable  if 
he  has  acted  wilfully  to  suffer  penal  servitude. 


or  such  less  punishment  as  is  in  this  Act 
mentioned,  and  in  any  case  to  suffer  imprison- 
ment or  such  less  punishment  as  is  in  this  Act 
mentioned. 

21.  Every  person  subject  to  military  law  who 
commits  any  of  the  following  offences ;  that  is 
to  sav, 

(1.;  Unnecessarily    detains    a    prisoner    in 
arrest   or  confinement  without  bringing 
him  to  trial,   or  fails  to  bring  his  case 
before  the  proper  authority  for  investiga- 
tion; or 
(2.)  Having    committed    a    person    to    the 
custody  of  any  officer,  non-commissioned 
officer,  provost  marshal,  or  assistant  pro- 
vost  marshal,    fails  without   reasonable 
cause  to  deliver  at  the  time  of  such  com- 
mittal, or  as  soon  as  practicable,  and  in 
any  case  within  twenty-four  hours  there- 
after,  to   the    officer,    non-commissioned 
officer,  provost  marshal,  or  assistant  pro- 
vost  marshal,    into    whose    custody  the 
person  is  committed,  an  account  in  writing 
signed   by  himself  of  the  offence  with 
which  the  person  so  committed  is  charged ; 
(3.)  Being  in  command  of  a  g^ard,  does  not 
as  soon  as  he  is  relieved  from  his  guard 
or  duty,  or,  if  he  is  not  sooner  relieved, 
within  twenty-four  hours  after  a  prisoner 
is  committed  to  his  charge,  give  in  writing 
to  the  officer  to  whom  he  may  be  ordered 
to  report  the  prisoner's  name  and  offence 
so  far  as  known  to  him ;  and  the  name 
and  rank  of  the  officer  or  other  person  by 
whom  he  was  charged,  accompanied,  if  he 
has  received  the  acconnt  above  in  this 
section  mentioned,  by  that  account, 
shall  on  conviction  bv  court-martial  be  liable, 
if  an  officer,  to  be  cashiered,  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or 
such  less  punishment  as  is  in  this  Act  men- 
tioned. 

22.  Every  person  subject  to  military  law 
who  commits  the  following  offence ;  that  is  to 
say. 

Being  in  arrest  or  confinement,  or  in  prison 
or  otherwise  in  lawful  custody,  escapes, 
or  attempts  to  escape, 
shall  on  conviction  by  court-martial  be  liable, 
if  an  officer,  to  be  cashiered,  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or 
such  less  punishment  as  is  in  this  Act  men- 
tioned. 

Offences  in  relation  io  Property, 

23.  Every  person  sulgect  to  military  law 


216 


STATUTES  OF  THE  REALM. 


[chap.  58. 


who  commits  any  of  the  following  offences; 
that  is  to  say, 
(1.)  Connives  at  the  exaction  of  any  exorbi- 
tant price  for  a  house  or  stall  let  to  a 
sutler;  or 
(2.)  Lays  any  duty  upon,  or  takes  any  fee  or 
advantage  in  respect  of,  or  is  in  any  way 
interested  in,  the   sale  of  provisions  or 
merchandise   brought  into  any  garrison, 
camp,  station,  barrack,  or  place,  in  which 
he  has  any  command  or  authority,  or  the 
sale   or  purchase    of    any  provisions  or 
stores  for  the  use  of  any  of  Her  Majesty's 
forces, 
shall  on  conviction  by  court-martial  be  liable 
to  suifer  imprisonment,  or  such  less  punish- 
ment as  is  in  this  Act  mentioned. 

24.  Every  soldier  who  commits  any  of  the 
following  offences ;  that  is  to  say, 

(1.)  Makes  away  with,  or  is  conoerned  in 
making  away  with  (whether  by  pawning, 
selling,  destruction,  or  otherwise  howso- 
ever), his  arms,  ammunition,  equipments, 
instruments,  clothing,  regimental  neces- 
saries, or  any  horse  of  which  he  has 
charge;  or 

(2.)  Loses  by  neglect  anything  before  in  this 
section  mentioned ;  or 

(3.)  Makes  away  with  (whether  by  pawning. 
Belling,  destruction,  or  otherwise  however) 
any  military  decoration  granted  to  him ; 
or 

(4.)  Wilfully  injures  anything  before  in  this 
section  mentioned  or  any  property  belong- 
ing to  a  comrade,  or  to  an  officer,  or  to 
any  regimental  mess  or  band,  or  to  any 
regimental  institution,  or  any  public 
property;  or 

(5.)  lli -treats  any  horse  used  in  the  public 
service, 
shall  on  conviction  by  court-martial  be  liable 
to  suffer  imprisonment,  or  such  less  punish- 
ment as  is  in  this  Act  mentioned. 

Offences  in  relation  to  False  Documents  and 

Statements. 

25.  Every   person  subject  to  military  law 
who  commits  any  of  the  following  offences ; 
that  is  to  say, 
(IJ  In  any  report,  return,  muster  roll,  pay 
list,  certificate,  book,  route,  or  other  docu- 
ment made  or  signed  by  him,  or  of  the 
contents  of  which  it  is  his  duty  to  ascertain 
the  accuracy — 

(a.)  Knowingly  makes  or  is  privy  to  the 
making  of  any  false  or  fraudulent 
statement;  or 
(fe.)  Knowingly  makes  or  is  privy  to  the 
making  of  any  omission  with  intent 
to  defraud ;  or 


(2.)  Knowingly  and  with  intent  to  defraud 
or  to  injure  any  person  suppreases,  defaces, 
alters,  or  makes  away  with  any  document 
which  it  is  his  duly  to  preserve  or  produce ; 
or 
(3.)  Where  it  is  his  official  duty  to  make  a 
declaration  respecting  any  matter,  know- 
ingly makes  a  raise  declaration, 
shall,  on  conviction  by  conrtr-martial  be  liable 
to  suffer  imprisonment,  or  such  lees  punish- 
ment as  is  in  this  Act  mentioned. 


26.  Every  person  subject  to  military  law 
who  commits  any  of  the  following  offences; 
that  is  to  say, 
(1.)  When  signing   any  document  relating 
to  pay,   arms,  ammunition,  equiimiente, 
clothing,     Tegmental     necessaries,    pro- 
visions,    furniture,     bedding,     blanket^, 
sheets,  utonsils,  forage,  or  stores,  leaves 
in  blank  any  material  part  for  which  his 
signature  is  a  voucher ;  or 
(2.)  Refuses  or  by  culpable  neglect  omits  to 
make  or  send  a  report  or  return  which  it 
is  his  duty^  to  make  or  send, 
shall,  on  conviction  by  court-msdiaal,  be  liable, 
if  an  officer,  to  be  cashiered,  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or 
such    less    punishment    as    is    in    this    Act 
mentioned. 


27.  Ever^  person  subject  to  military  law 
who  commits  any  of  the  following  offences; 
that  is  to  say, 

(1.)  Being    an  officer  or  soldier,  makes  a 
false  accusation  against  any  other  officer 
or  soldier,  knowing  such  aocnsatioii  to  be 
false;  or 
(2.)  Being  an  officer  or  soldier,  in  making 
a   complaint   where    he    thinks   himself 
wronged,    knowingly    makes    any    faL^* 
statement  affecting  the  oharacter  of  an 
officer  or  soldier,  or  knowingly  and  wil- 
fully suppresses  any  material  facts ;  or 
(3.)  Being  a  soldier,   falsely  states  to  his 
Gonuoanding    officer    that   he    has  been 
guilty  of  desertion  or  of  fraudulent  enlist- 
ment, or  of  desertion  from  the  Nair,  or 
has  served  in  and  been  disduyrged  nrom 
any  portion  of  the  regular  forces,  reserve 
forces  or  auxiliary  forces,  or  the  Navy ; 
or 
(40  Being  a  soldier,  makes  a  wilfblly  false 
statement  to  any  military  officer  or  justice 
in  respect  of  the  prolongation  of  funough, 
shall  on  conviction  by  court-martial  be  liable 
to  suffer  imprisonment,  or  such  less  punish- 
ment as  is  in  this  Act  mentioned. 
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28.  Every  person  subject  to  military  law 
who  commits  any  of  the  following  oilences ; 
that  is  to  say, 
(1.)  Being  duly    sammoned  or  ordered  to 

attend  as  a  witness  before  a  court-martial, 

makes  default  in  attending ;  or 
(2.)  Refuses  to    take    an  oath    or  make  a 

solemn  declaration  legally  required  by  a 

court-martial  to  be  taken  or  made  ;  or 
(3.)  RcfVises  to  produce  any  document  in  his 

power  or  control  legally  required  by  a 

court-martial  to  be  produced  by  him ;  or 
(4.)  Refuses  when  a  witness  to  answer  any 

question  to  which   a  court-martial  may 

legally  require  an  answer ;  or 
(5.)  Is  guilty  of  contempt  of  a  court-martial 

by  using  insulting,   or  threatening  lan- 

fuage,  or  by  causing  any  interruption  or 
isturbance  in  the  proceedings  of  such 
court, 
shall,  on  conviction  by  a  court-martial  other 
than  the  court  in  relation  to  or  before  whom 
the  offence  was  committed  be  liable,  if  an 
officer,  to  be  cashiered,  or  to  suffer  such  less 
punishment  as  is  in  this  Act  mentioned,  and  if 
a  holdier,  to  suffer  imprisonment,  or  such  less 
punishment  as  is  in  this  Act  mentioned : 

Provided  that  where  a  person  subject  to 
military  law  is  guilty  of  contempt  of  a  court- 
martial  by  using  insulting  or  threatening 
language,  or  by  causing  any  interruption  or 
disturbance  in  the  proceedings  of  such  court, 
that  court,  if  they  think  it  expedient,  instead 
of  the  offender  being  tried  by  another  court- 
martial,  may  by  order  under  the  hand  of  the 
president  commit  such  offender  to  prison, 
there  to  be  imprisoned,  with  or  without  hard 
labour,  for  a  period  not  exceeding  twenty-one 
days. 

29.  Everj  person  subject  to  military  law 
who  commits  the  following  offence  ;  that  is  to 
Bsy, 

when  examined  on  oath  or  solemn  declara- 
tion before  a  court-martial,  or  any  court 
or  officer  authorised  by  this  Act  to  ad- 
minister   an    oath,  wilfully   gives    false 
evidence, 
shall  be  liable  on  conviction  by  court-martial 
to  suffer  imprisonment,  or  such  less  punish- 
ment as  is  in  this  Act  mentioned. 

Offeneee  in  relation  io  BiUeiing, 

30.  Every  person  subject  to  military  law 
who  commits  any  of  the  following  offences  (in 
this  Act  referred  to  as  offences  in  relation  to 
billeting) ;  that  is  to  say, 

(1.)  Is    guilty    of    any    ill-treatment,    by 
yiolenoe,  extortion,  or  making   disturb- 


ances   in  billets,  of   the  occupier  of  a 
house  in  which  any  person  or  horse  is 
billeted;  or 
(2.)  Being  an  officer,  refuses  or  neglects,  on 
complaint  and  proof  of  such  ill-treatment 
by  any  officer  or  soldier  under  his  com- 
mand, to  cause  compensation  to  be  made 
for  the  same  ;  or 
(3.)  Fails  to  comply  with  the  provisions  of 
this  Act  with  respect  to  the  payment  of 
the  just  demands  of  the  person  on  whom 
he  or  any  officer  or  soldier  under  his  com- 
mand, or  his  or  their  horses,  have  been 
billeted,  or  to  the  making  up  and  trans- 
mitting of  an  account  of  the  money  due 
to  such  person ;  or 
(4.)  Wilfully  demands  billets  which  are  not 
actually  required  for  some  person  or  horse 
entitled  to  be  billeted ;  or 
(5.)  Takes  or  knowingly  suffers  to  be  taken 
from  any  person  any  money  or  reward  for 
excusing  or  relieving  any  person  from  his 
liability  in   respect  of   tne  billeting    or 
quartering  of  officers,  soldiers,  or  horses, 
or  any  part  of  such  liability  ;  or 
(6.)  Uses  or  offers  any  menace  to  or  com- 
pulsion on  a  constable  or  other  civil  officer 
to  make  him  ^ve  billets  conti*ary  to  this 
Act,  or  tendmg  to  deter  or  discourage 
him  from  performing  any  part  of  his  duty 
under  the  provisions  of  this  Act  relating 
to  billeting,  or  tending  to  induce  him  to 
do  anything  contrary  to  his  said  duty  ;  or 
(7.)  Uses  or  offers  any  menace  to  or  com- 
pulsion on  any  person  tending  to  oblige 
him  to  receive,  without  his  consent,  any 
person  or  horse  not  duly  billeted  upon 
him  in  pursuance  of  the  provisions  of  this 
Act  relating  to  billeting,  or  to  furnish 
any    acoommodation    which   he   is    not 
thereby  required  to  furnish, 
shall  on  conviction  by  court-martial  be  liable, 
if  an  officer,  to  be  cashiered,  or  to  suffer  such 
less  punishment  as  is  in  tJiis  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or 
such  less  punishment  as  is  in  this  Act  men- 
tioned. 

Offences  in  rtiUUion  to  ImpreBsment  of  Garriagea. 

31.  Ever^  person   subject  to  military  law 
who  commits  any  of  the  following  offences  (in 
this  Act  referred  to  as  offences  in  relation 
to  the  impressment  of  carriages);  that  is  to 
Bay, 
(1.)  Wilfhlly  demands  any  carnages,  ani- 
mals, or  vessels  which  are  not  actually 
required  for  the  purposes  authorised  by 
this  Act ;  or 
(2.^  Pails  to  comply  with  the  provisions  of 
this  Act  relating  to  the  impressment  of 
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carriages  as  regards  the  payment  of  sums 
due  for  carriages  or  as  regards  the  weigh- 
ing of  the  load;  or 
(3.)  Constrains  any  carriage,  animal,  or  vessel 
furnished  in  pursuance  of  the  provisions 
of  this  Act  relating  to  the  impressment 
of  carriages  to  travel  against  the  will  of 
the  person  in  charge  thereof  beyond  the 
proper  distance,  or  to  carry  against  the 
will  of  such  person  any  greater  weight 
than  he  is  required  by  the  said  provisions 
to  carry ;  or 
(4.)  Does  not  discharge  as  speedily  as  prac- 
ticable any  carriage,  animal,  or  vessel 
furnished  in  pursuance  of  the  provisions 
of  this  Act  relating  to  the  impressment  of 
carriages;  or 
(5.)  Compels  the  person  in  charge  of  any 
such  carriage,  animal,  or  vessel,  or  per- 
mits him  to  be  compelled,  to  take  thereon 
any  baggage  or  stores  not  entitled  to  be 
carried,  or,  except  where  the  carriage  or 
animal  is  furnished  upon  a  requisition  of 
emergency,  to  take  thereon  any  soldier  or 
servant  (except  such  as  are  sick),  or  any 
woman  or  person  ;  or 
(6.)  Ill-treats   or  permits  such    person    in 

charge  to  be  ill-treated;  or 
(7.)  Uses  or  offers  anv  menace  to  or  com- 
pulsion on  a  constable  to  make  him  pro- 
vide any  carriage,  animal,  or  vessel  which 
he  is  not  bound  in  pursuance  of  the  pro- 
visions of  this  Act  relating  to  the  im- 
pressment of   carriages    to   provide,    or 
tending  to  deter  or  discourage  him  from 
performing  any  part  of  his  duty  in  relation 
to  the  providing  of  carriages,  animals,  or 
vessels,  or  tenoung  to  induce  him  to  do 
anything  contrary  to  his  said  duty ;  or 
(8.)  Forces  any  carriage,  animal,  or  vessel 
ft*om  the  owner  thereof, 
shall  on  conviction  by  court-martial  be  liable, 
if  an  officer,  to  be  cashiered,  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or 
such  less  punishment  as  is  in  this  Act  men- 
tioned. 

Offences  in  reUUion  to  Enlistment 

32.  (1.)  Every  person  having  become  subject 
to  military  law,  who  is  discovered  to  have 
committed  the  following  offence ;  (that  is  to 

^Saving  been  discharged  with  disgrace  from 
any  part  of  Her  Majesty's  forces,  or 
having  been  dismissed  with  disgrace  from 
the  Savy,  has  afterwards  enlisted  in 
the  regular  forces  without  declaring  the 
circumstances  of  his  discharge,  or  dis- 
missal, 

shall  on  conviction  by  court-martial  b6  liable 


to  suffer  penal  sei'vitude,  or  such  less  punish- 
ment as  is  in  this  Act  mentioned. 

(2.)  For  the  purpose  of  this  section,  the 
expression  "discharged  with  disgrace  from 
any  part  of  Her  Mtgesty's  forces  "  means  dis- 
charged with  iffnominy,  discharged  aa  incor- 
rigible and  wortiiless,  or  discharged  on  account 
of  conviction  for  felony  or  of  a  sentence  of 
penal  servitude. 

33.  Every  person  having  become  subject  to 
military  law  who  is  discovered  to  have  com- 
mitted the  following  offence ;  that  is  to  say. 

To  have  made  a  wilfully  false  answer  to  any 
question  set  forth  in  the  attestation  paper 
which  has  been  put  to  him  by  or  by  di- 
rection of  the  justice    before   whom  he 
appears  for  the  purpose  of  being  attested, 
shall  on  conviction  by  court-martial  be  liable 
to  suffer  imprisonment  or  such  less  punish- 
ment as  is  in  this  Act  mentioned. 

34.  Every  person  subject  to  military  law 
who  commits  any  of  the  following  offences ; 
that  is  to  say, 

(1.)  Is  concerned  in  the  enlistment  for  ser- 
vice  in  the  regular  forces  of  any  man, 
when  he  knows  or  has  reasonable  cause 
to  believe  such  man  to  be   so   circum- 
stanced that  by  enlisting  he  commits  an 
offence  against  this  Act ;  or 
(2.)  WilfuUy  contravenes  any  enactments 
or  the  regulations  of  the  service  in  any 
matter  rekiting  to  the  enlistment  or  attes- 
tation of  soldiers  of  the  reg^ular  forces, 
shall  on  conviction  by  court-martial  be  liable 
to  suffer  imprisonment,  or  such  less  punish- 
ment as  is  in  this  Act  mentioned. 

MisceUaneoiu  Military  Offences. 

35.  Eveiy  person  subject  to  military  law 
who  commits  the  following  offence ;  that  is  to 
say. 

Uses  traitorous  or  disloyal  words  regarding 
the  Sovereign, 
shall  on  conviction  by  court-martial  be  liable, 
if  an  officer,  to  be  ca^iered,  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or 
such  less  punishment  as  is  in  this  Act  men* 
tioned. 

36.  Every  person  subject  to  military  law 
who  commits  the  following  oflfence ;  that  is  to 

Whether  serving  with  any  of  Her  Majesty's 
forces  or  not,  without  due  authority  either 
verbally  or  in  writing  or  by  signal  or 
otherwise,  discloses  the  numbers  or  posi- 
tion of  any  forces,  or  any  magaeines  or 
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stores  thereof,  or  any  preparations  for,  or 
orders  relating  to,  operations  or    move- 
ments of  any  forces,  at  such  time  and  in 
such  manner  as  in  the  opinion  of  the  ooart 
to  hare  produced  effects  i^jorions  to  Her 
Mi^esty's  sernce, 
shall,  on  conviction  by  court-martial,  be  liable, 
if  an  officer,  to  be  casniered,  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or  such 
less  pnnbhment  as  is  in  this  Act  mentioned. 

37.  Every  officer  or  non-commissioned  officer 
who  commits  any  of  the  following  offences ; 
that  is  to  say, 

(1.)  Strikes    or    otherwise     illtreats      any 

soldier;  or 
(2.)  Having  received  the  pay  of  any  officer 
or  soldier,  unlawfully  detains  or  unlaw- 
fully refuses  to  pay  the  same  when  due, 
shall  on  conviction  oy  court-martial  be  liable, 
if  an  officer,  to  be  cashiered  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  non-commissioned  officer,  to  suffer 
imprisonment  or  such  less  punishment  as  is  in 
this  Act  mentioned. 

38.  Every  person  subject  to  military  law 
who  commits  any  of  the  following  offences; 
that  is  to  say, 

(1.)  Fights,  or  promotes  or  is  concerned  in 
or  connives  at  fighting  a  duel ;  or 

(2.)  Atttempts  to  commit  suicide, 
shall  on  conviction  by  court-martial  bo  liable, 
if  an  officer,  to  be  cashiered,  or  to  suffer  such 
lees  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or  such 
less  punishment  as  is  in  this  Act  mentioned. 

39.  Every  person  subject  to  military  law  who 
commits  any  of  the  following  offences ;  that  is 
to  say, 

On  application  bein^  made  to  him  neglects 
or    refuses   to  deliver  over  to  the  civil 
magistrate,  or  to  assist  in  the  lawful  appre- 
hension of,  any  officer  or  soldier  accused 
of  an  offence  punishable  by  a  civil  court, 
shall  on  conviction  by  court-martial  bo  liable, 
if  an  officer,  to  be  cashiered,  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or 
such  less  punishment  as  is  in  this  Act  men- 
tioned. 

40.  Every  person  subject  to  military  law 
Who  commits  any  of  the  following  offences; 
that  is  to  say, 

Is  guilty  of  any  act,  conduct,  disorder,  or 
neelect,  to  the  prejudice  of  good  order 
and  military  discipline, 
shall  on  conviction  by  court-martial  be  liable. 


if  an  officer,  to  be  cashiered,  or  to  suffer  such 
less  punishment  as  is  in  this  Act  mentioned, 
and  if  a  soldier,  to  suffer  imprisonment,  or 
such  less  punishment  as  is  in  this  Act  men- 
tioned, rrovided  that  no  person  shall  be 
charged  under  this  section  in  respect  of  any 
offence  for  which  special  provision  is  made  in 
any  other  part  of  this  Act,  and  which  is  not  a 
civil  offence ;  nevertheless  the  conviction  of  a 
person  so  charged  shall  not  be  invalid  by 
reason  only  of  the  charge  being  in  contraven- 
tion of  this  proviso,  unless  it  appears  that 
injustice  has  been  done  to  the  person  charged 
by  reason  of  such  contravention;  but  the 
responsibility  of  any  officer  for  that  contra- 
vention shall  not  be  removed  by  the  validity  of 
the  conviction. 

Offences  puniskahle  by  ordinary  Law, 

41.  Subject    to    such    regulations    for    the 

purpose  of  preventing  interference  with  the 

jurisdiction  of  the  civil  courts  as  are  in  this 

Act  after  mentioned,  every  person  who,  whilst 

he  is  subject  to  military  law,  shall  commit  any 

of  the  offences  in  this  section  mentioned  shall 

be  deemed  to  be  guilty  of  an  offence  against 

military  law,  and  if  charged  under  this  section 

with  any  such  offence  (in  this  Act  referred  to 

as  a  civil  offence)  shall  be  liable  to  be  tried 

by  court-martial,   and   on    conviction    to    be 

punished  as  follows  ;  that  is  to  say, 

(1.)  If  he  is  convicted  of  treason,  be  liable  to 

suffer  death,  or  such  less  punishment  as  is 

in  this  Act  mentioned ;  and 

(2.)  If  he  is  convicted  of  murder,  be  liable  to 

suffer  death ;  and 
(3.)  If  he  is  convicted  of  manslaughter  or 
treason-felony,  be  liable  to  suffer  penal 
servitude,  or  such  less  punishment  as  is  in 
this  Act  mentioned  ;  and 
(4.)  If  he  is  convicted  of  rape,  be  liable  to 
suffer  penal  servitude,  or  such  less  punish- 
ment as  is  in  this  Act  mentioned ;  and 
(5.)  If  he  is  convicted  of  any  offence  not 
before  in  this  Act  particularly  specified 
which  when  committed  in  England  is 
punishable  by  the  law  of  England,  be 
liable,  whether  the  offence  is  committed 
in  England  or  elsewhere,  cither  to  suffer 
such  punishment  as  mi^ht  be  awarded 
to  him  in  pursuance  of  this  Act  in  respect 
of  an  act  to  the  prejudice  of  good  order 
and  military  discipline,  or  to  suffer  any 
punishment  assigned  for  such  offence  by 
the  law  of  England. 
Provided  as  follows : — 
(a.)  A  person  subject  to  military  law  shall 
not  be  tried  by  court-martial  for  treason, 
murder,  manslaughter,  treason-felony,  or 
rape  committed  in  the  United  Kingdom, 
and  shall  not  be  tried  by  court-martial  for 
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treason,  murder,  manslaughter,  treason- 
felony,  or  rape  committed  in  any  place 
within  Her  Majesty's  dominions,  other 
than  the  United  Kingdom  and  Gibraltar, 
unless  such  person  at  the  time  he  com- 
mitteLl  the  ofienco  was  on  active  service, 
or  such  place  is  more  than  one  hundred 
miles  as  measured  in  a  straight  line  from 
any  city  or  town  in  which  the  offender  can 
l)e  tried  for  such  offence  by  a  competent 
civil  court. 
(b.)  A  person  subject  to  military  law  when  in 
Her  Majesty's  dominions  may  bo  tried  by 
any  competent  civil  court  for  any  offence 
for  which  he  would  be  triable  if  he  were 
not  subject  to  militaiy  law. 

Bed/resa  of  Wrongs. 

42.  If  an  officer  thinks  himself  wronged  by 
his  commanding  officer,  and  on  due  application 
made  to  him  does  not  receive  the  redress  to 
which  he  may  consider  himself  entitled,  he 
may  complain  to  the  Commander-in-Chief  in 
order  to  obtain  justice,  who  is  hereby  required 
to  examine  into  such  complaint,  and  through  a 
Secretary  of  State  make  his  report  to  Her 
Majesty  in  order  to  receive  the  directions  of 
Her  Majesty  thereon. 

43.  If  any  soldier  thinks  himself  wronged  in 
any  matter  by  any  officer  other  than  his 
caj)tain,  or  by  any  soldier,  he  may  complain 
thereof  to  his  captain,  and  if  he  thinks  himself 
wronged  by  his  captain,  either  in  respect  of 
his  complaint  not  being  redressed  or  in  respect 
of  any  other  matter,  he  may  complain  thereof 
to  his  commanding  officer,  and  if  he  thinks 
himself  wronged  by  his  commanding  officer, 
either  in  respect  of  his  complaint  not  being 
redressed  or  in  respect  of  any  other  matter,  he 
may  complain  thereof  to  the  general  or  other 
officer  commanding  the  district  or  station 
where  the  soldier  is  serving ;  and  every  officer 
to  whom  a  complaint  is  made  in  pursuance  of 
this  section  shall  cause  such  complaint  to  be 
inq[aired  into,  and  shall,  if  on  inquiry  he  is 
satisfied  of  the  justice  of  the  complaint  so 
made,  take  such  steps  as  may  be  necessary  for 
giving  full  redress  to  the  complainant  in 
respect  of  the  matter  complained  of. 

Punishments. 

44.  Punishments  may  be  inflicted  in  respect 
of  offences  committed  by  persons  subject  to 
military  law  and  convicted  by  courts-martial, — 

In  the  case  of  officers,  according  to  the  scale 
following : 
a.  Death. 

h*  Penal  servitude  for  a  term  not  less  than 
fiveyears« 


c.  Imprisonment,  with  or  withont  hard 

Ickbour,  for  a  term  not  exceeding  two 
years. 

d.  Cashiering. 

e.  Dismissal  from  Her  Majesty's  Service. 
/.  Forfeiture  in  the  prescribett  manner  of 

seniority  of  rank,  either  in  the  army 
or  in  the  corps  to  which  the  offender 
belongs,  or  in  both. 

g.  Reprimand,  or  severe  reprimand. 
In  the  case  of  soldiers,  according  to  the 

scale  following : 

h.  Death. 

j.  Penal  servitude  for  a  term  not  less  tiian 
five  years. 

h.  Imprisonment,  with  or  without  hard 
labour,  for  a  term  not  exceeding  two 
years. 

I.  Discharge  with  ignominy  from  Her 
Majesty's  service. 

m.  Reduction  in  the  case  of  a  non-commis- 
sioned officer  to  a  lower  grade,  or  to 
the  ranks. 

n.  Forfeitures,  fines,  and  stoppages. 

Provided  that — 

(1.)  Where  in  respect  of  any  offence  under 
this  Act  there  is  specified  a  particular 
punishment,  or  such  less  punishment  as 
18  In  this  Act  mentioned,  there  may  be 
awarded  in  respect  of  that  offence,  instead 
of  such  particular  punishment  (but  subject 
to  the  other  regulations  of  this  Act  as  to 
punishments,  and  regard  being  had  to  the 
nature  and  degree  of  the  offence)  any  one 
punishment  lower  in  the  above  scales  than 
the  particular  punishment. 

(2.)  An  officer  shall  be  sentenced  to  be 
cashiered  before  he  is  sentenced  to  penal 
servitude  or  imprisonment. 

(3.)  An  officer  when  sentenced  to  forfeiture 
of  seniority  of  rank  may  also  be  sentenced 
to  reprimand  or  severe  reprimand. 

(4.)  A  Eoldier  when  sentenced  to  penal 
servitude  or  imprisonment  may,  in  addi- 
tion thereto,  be  sentenced  to  be  discharged 
with  ignominy  from  Her  Mt^esty's  service. 

(6.)  Where  a  soldier  on  active  service  is 
guilty  of  an  aggravated  offence  of  drunken- 
ness, or  of  an  offence  of  dis^acefol  con- 
duct, or  of  any  offence  punishable  with 
death  or  penal  servitude,  it  shall  be  lawftil 
for  a  court-martial  to  award  for  that  offence 
such  summary  punishment  other  than 
flogging  as  may  be  directed  by  rules  to  be 
made  from  time  to  time  by  a  Secretary  of 
State;  and  such  summary  punishment 
shall  be  of  the  character  of  personal  re- 
straint or  of  hard  labour,  but  shall  not 
be  of  a  nature  to  cause  injurr  to  life  or 
limb,  and  shall  not  be  inffioted  where  the 
confirming  officer  is  of  opinion  that  im« 
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prisonment  can  with  due  regard  to  the 
public  service  be  carried  into  execution. 

(6.)  The  said  summary  punishment  shall  not 
be  inflicted  upon  a  non-commissioned 
officer,  or  upon  a  reduced  non-com- 
missioned officer,  for  any  offence  com- 
mitted while  holding  the  rank  of  non- 
commissioned officer. 

(7.)  **An  aggravated  offence  of  drunken- 
ness" for  the  purposes  of  this  section 
means  drunkenness  committed  on  the 
march  or  otherwise  on  duty,  or  after  the 
offender  was  warned  for  duty,  or  when  by 
reason  of  the  drunkenness  the  offender 
was  found  unfit  for  duty;  and  notwith- 
standing anything  in  this  Act  it  shall  not 
be  incumbent  on  the  commanding  officer 
to  deal  summarily  with  such  aggravated 
offence  of  drunkenness. 

(8.)  **  An  offence  of  disgraceful  conduct  '*  for 
the  purposes  of  this  section  means  any 
offence  specified  in  section  eighteen  of  this 
Act. 

(9.)  All  rules  with  respect  to  summary 
punishment  made  in  pursuance  of  this 
section  shall  be  laid  before  Parliament  as 
soon  as  practicable  after  they  are  made, 
if  Parliament  be  then  sitting,  and  if  Par- 
liament be  not  then  sitting,  as  soon  as 
practicable  after  the  beginning  of  the  then 
next  session  of  Parliament. 

(10.)  For  the  purpose  of  commutation  of 
punishment  the  summary  pimishment 
above  mentioned  shall  be  deemed  to  stand 
in  the  scale  of  punishments  next  below 
penal  servitude. 

(11.)  In  addition  to  or  without  any  other 
punishment  in  respect  of  any  offence,  an 
offender  convicted  by  court-martial  may 
be  subject  to  forfeiture  of  any  deferred 
pay,  service  towards  pension,  militarv 
decoration  or  military  reward,  in  sucn 
manner  as  may  for  the  time  being  be 
provided  by  Boyal  Warrant,  but  shall  not, 
save  as  may  be  provided  by  Boyal  War- 
rant, be  liable  to  any  forfeiture  under  the 
Regimental  Debts  Act,  1863,  or  under  any 
Act  relating  to  the  military  savings  banks, 
or  any  regulations  made  in  pursuance  of 
either  of  tne  above-mentioned  Acts. 

(12.)  In  addition  to  or  without  any  other 
punishment  in  respect  of  any  offence,  an 
offender  may  be  sentenced  by  court-martial 
to  any  deduction  authorised,  by  this  Act  to 
be  made  from  his  ordinary  pay. 

ASREST  AND  TbIAL. 

Arrest. 

45.  The    following    regulations     shall     be 
enacted  with   respect   to  persons  subject  to 


military    law    when   charged   with    offences 

punishable  under  this  Act : 

(1.)  Every  person   subject  to  military   law 
when  so  charged  may  be  taken  into  mili« 
tary  custody:    Provided,  that    in   every 
case  where  any  officer  or  soldier  not  on 
active   service  remains  in  such  military 
custody  for  a  longer  period  than  eight 
days  without  a  court-martial  for  his  trial 
being  ordered  to  assemble,  a  special  report 
of  the  necessity  for  further  delay  shall  be 
made  by  his  commanding  officer  in  man- 
ner prescribed ;  and  a  similar  report  shall 
be  forwarded   every  eight    days  until  a 
court-martial  is  a^embled  or  the  officer  or 
soldier  is  released  from  custody : 
(2.)  Military  custody  means,  according  to  the 
usages  of   the  service,  the  putting  the 
offender  under  arrest  or  the  putting  him  in 
confinement : 
(3.)  An  officer  may  order  into  military  cus- 
tody   an  officer  of  inferior  rank  or  any 
soldier,  and  any  non-commissioned  officer 
may    order    into    military    custody    any 
soldier,  and   an  officer  may   order  into 
military  custody  any  officer  (though  he 
be  of  higher  rank)  engaged  in  a  quarrel, 
fray,  or  disorder;    and  any  such  order 
shall  be  obeyed,  notwithstanding  the  per- 
son giving  the  order  and  the  person  in 
respect  of  whom  the  order  is  given  do  not 
belong  to  the  same  corps,  arm,  or  branch 
of  the  service : 
(4.)  An  officer  or  non-oommissioned  officer 
commanding  a  guard,  or  a  provost-marshal 
or    assistant   provost-marshal,   shall   not 
refuse  to  receive  or  keep  any  person  who 
is  committed  to  his  custody  oy  any  officer 
or  non-commissioned  officer,  but  it  shall 
be  the  duty  of  the  officer  or  non-commis- 
sioned officer  who  commits  any  person 
into  custody  to  deliver  at  the  time  of  such 
committal  or  as  soon  as  practicable,  and 
in  every  case  within  twenty-four  hours 
thereafter,  to  the  officer,  non-commissioned 
officer,  provost-marshal,  or  assistant  pro- 
vost-marshal into  whose  custody  the  person 
is    committed,  an    account    in    writing, 
signed  by  him  self,   of  the  offence  with 
which  the  person  so  committed  is  charged  : 
(5.)  The  charge  made  against  every  person 
taken  into  military  custody  shall  without 
unnecessary  delay  oe  investigated  by  the 
proper  military  authority,  and,  as  soon  as 
may  be,  either  proceedings  shall  be  taken 
for  punishing  tne  offence,  or  such  persons 
Bhail  be  discharged  from  custody. 

Povfer  of  Oommanding  Officer, 

46.  (1.)  The  commanding  officer  shall  upon 
an  investigation  being  had  of  a  charge  made 
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against  a  person  subject  to  military  law  under 
his  command  of  haying  committed  an  ofiPence 
under  this  Act,  dismiss  the  charge  if  he  in  his 
discretion  thinlcs  that  it  ought  not  to  be  pro- 
ceeded with,  but  where  he  thinks  the  charge 
ought  to  be  proceeded  with,  he  may  take  steps 
for  bringing  the  offender  to  a  court-martial, 
or  in  the  case  of  a  soldier  may  deal  with  the 
case  summarily. 

(2.)  Where  ne  deals  with  a  case  summarily, 
he  may, — 
(a.)  Award  to  the  offender  imprisonment, 
with  or   without  hard   labour,   for    any 
period  not  exceeding  seyen  days ;  and 
(h.)  In  the  case  of  the  offence  of  drunken- 
ness, may  order  the  offender  to  pay  a  fine 
not  exceeding  ten  shillings,  either  in  ad- 
dition to  or  without  imprisonment  with  or 
without  hard  labour ;  and 
(c.)  In  addition    to  or  without  any  other 
punishment,  may  order  the  offender  to 
suffer  any  deduction  from  his  ordinary 
pay  authorised  by  this  Act  to  be  made  by 
the  commanding  officer. 
(3.)  Where  the  charge  is  against  a  soldier 
for  drunkenness  not  on  duty,  and  it  is  not  an 
aggrayated  offence  of  drunkenness  within  the 
meaning  of  section  forty-four  of  this  Act,  the 
commanding  officer  shall  deal  with  the  case 
summarily  unless  the  soldier  was  guilty  of 
drunkenness  after  being  warned  for  duty,  or 
unless  he  has  been  guilty  of  drunkenness  on 
not  less  than  four  occasions  in  the  preceding 
twelye  months,  but  nothing  in  this  sub-section 
shall  affect   the   jurisdiction    of  any  court- 
martial. 

(4.)  In  the  case  of  absence  without  leaye, 
the  commanding  officer  may  award  imprison- 
ment, with  or  without  hard  labour,  for  any 
period  not  exceeding  twenty-one  days. 

(5.)  Proyided  that  where  imprisonment  is 
awarded  for  absence  without  leaye  the  com- 
manding officer  shall  haye  regard  to  the  number 
of  days  during  which  the  offender  has  been 
absent,  and  in  no  case  shall  the  term  of  im- 
prisonment awarded,  if  exceeding  seyen  days, 
exceed  the  term  of  absence. 

(6.)  Proyided  that  in  eyery  case  where  the 
power  of  summary  award  by  a  commanding 
officer  exceeds  a  sentence  of  seven  days  im- 
prisonment, the  accused  person  may  demand 
that  the  eyidenoe  against  nim  should,  be  taken 
on  oath,  and  the  same  oath  or  solemn  decla- 
ration as  that  required  to  be  taken  by  wit- 
nesses before  a  court-martial  shall  be  admi- 
nistered to  each  witness  in  such  case. 

(7.)  An  offender  shall  not  be  liable  to  be 
tried  by  court-martial  for  any  offence  which 
has  been  dealt  with  summarily  by  his  com- 
manding officer,  and  shall  not  oe  liable  to  be 
punished  by  his  commanding  officer  for  any 
offence  of  which  he  has  been  acquitted  or  con- 


yicted  by  a  competent  ciyil  court  or  by  a 
court-muiiial. 

(8.)  A  soldier  ordered  by  his  conunanding 
officer  to  suffer  imprisonment  or  pay  a  fine,  or 
to  suffer  any  deauction  from  nis  ordinary 
pay,  shall,  if  he  so  request,  haye  a  right  to  be 
tried  by  a  district  court-martial  instead  of 
submitting  to  such  imprisonment,  fine,  or 
deduction. 

(9.)  Nothing  in  this  section  shall  prejudice 
the  power  of  a  commanding  officer  to  award 
such  minor  punishments  as  he  is  for  the  time 
being  authorised  to  award,  so,  howeyer,  that  a 
minor  punishment  shall  not  be  awarded  for 
any  offence  for  which  punishment  exceeding 
seyen  days  is  awarded. 

CowrtS'inartial. 

47.  (1.)  Any  officer  authorised  by  or  in  pur- 
suance  of  this  Act  to  conyene  general  and 
district  courts-martial  or  either  or  them,  also 
any  commanding  officer  of  a  rank  not  below 
the  rank  of  captain,  also  any  officer  of  a  rank 
not  below  the  rank  of  captain  when  in  com- 
mand of  two  or  more  corps  or  portions  of  two 
or  more  corps,  also  on  board  a  ship,  a  com- 
manding officer  of  any  rank  may,  witiiout 
warrant  and  by  yirtue  of  this  Act,  conyene 
a  regimental  court-martial  for  the  trial  of 
offences  committed  by  soldiers  under  his 
command. 

(2.)  Such  court-martial  shall  consist  of  not 
less  than  three  officers,  each  of  whom  must 
haye  held  a  commission  during  not  less  than 
one  whole  year. 

(3.)  The  conyening  officer  shall  appoint  the 
president. 

(4.)  The  president  of  a  regimental  court- 
martial  shall  not  be  under  the  rank  of  captain, 
unless  where  the  court-martial  is  held  on  tiie 
line  of  march,  or  on  board  any  ship,  or  unless, 
in  the  opinion  of  the  conyening  officer,  such 
opinion  to  be  expressed  in  the  oraer  conyeninj^ 
the  court  and  to  be  conclusiye,  a  captain  is 
not,  with  due  regard  to  the  publio  senrioe, 
ayailable,  in  any  of  which  cases  an  officer  of 
any  rank  may  be  president. 

(5.)  A  regimental  court-martial  shall  not  txy 
an  officer,  nor  award  the  punishment  of  death 
or  penal  seryitude,  or  of  imprisonment  in 
excess  of  forty-two  days,  or  of  discharge  with 
ignominy ;  but,  subject  as  aforesaid,  and  save 
as  in  this  Act  specially  mentioned,  any  offence 
under  this  Act  committed  by  a  person  subject 
to  military  law,  and  triable  by  court-martial, 
may  be  tried  and  punished  by  a  regimental 
court-martial. 

48.  The  following  rules  are  enacted  with 
respect  to  g:eneral  pourts-martial  and  district 
coiurtB-marual : 

(I.)  A  general  court-martial  shall  be  con- 
Tenea  by  Her  Majesty,  or  some  officer 


CHAP.   68.] 


44  &  45  VICTORIA,  1881. 


223 


deriving  authority  to  convene  a  general 
conrt-martial  immediately  or  mediately 
from  Her  Majesty : 

(2.)  A  district  court-martial  shall  be  con- 
vened by  an  officer  authorised  to  convene 
general  courts-martial,  or  some  officer 
eriving  authority  to  convene  a  district 
court-martial  from  an  officer  authorised 
to  convene  general  courts-martial : 

(3.)  A  general  court-martial  shall  consist  in 
the  United  Kingdom,  India,  Malta,  and 
Gibraltar  of  not  less  than  nine  and  else- 
where of  not  less  than  five  officers,  each 
of  whom  must  have  held  a  commission 
during  not  less  than  three  whole  years, 
and  of  whom  not  less  than  five  must  be  of 
a  rank  not  below  that  of  captain : 

(4.)  A  district  court-martial  shall  consist  in 
the  United  Kingdom,  India,  Malta,  and 
Gibraltar,  of  not  less  than  five  and  else- 
where of  not  less  than  three  officers,  each 
of  whom  must  have  held  a  commission 
during  not  less  than  two  whole  years : 

(5.)  The  minimum  number  mentioned  in 
this  section  for  a  general  or  a  district 
court-martial  shall  be  the  legal  minimum 
for  that  court-martial : 

(6.)  A  district  court-martial  shall  not  try  a 
person  subject  to  military  law  as  an  officer, 
nor  award  the  punishment  of  death  or 
penal  servitude ;  but,  subject  as  aforesaid, 
any  ofi*ence  under  this  Act  committed  by 
a  person  subject  to  military  law,  and 
triable  by  court-martial,  may  be  tried  and 
punished  by  either  a  general  or  district 
court-martial : 

(7.)  An  officer  under  the  rank  of  captain 
shall  not  be  a  member  of  a  court-martial 
for  the  trial  of  a  field  officer. 

(8.)  Sentence  of  death  shall  not  be  passed  on 
any  prisoner  without  the  concurrence  of 
two  thirds  at  the  least  of  the  officers 
servine  on  the  court-martial  by  which  he 
is  triea: 

(9.)  The  president  of  a  court-martial,  whether 
general  or  district,  shall  be  appointed  by 
order  of  the  authority  convening  the  court, 
but  he  shall  not  be  under  the  rank  of  field 
officer,  unless  the  officer  convening  the 
court  is  under  that  rank,  or  unless  in  the 
opinion  of  the  officer  who  convenes  the 
court,  such  opinion  to  be  expressed  in  the 
order  convening  the  court,  and  to  be  con- 
clusive, a  field  officer  is  not,  with  due 
regard  to  the  public  ^service,  available,  in 
either  of  which  cases  an  officer  not  below 
the  rank  of  captain  may  be  the  president  of 
such  court-martial,  and  he  uhall  not  be 
tinder  the  rank  of  captain,  except  in  the 
case  of  a  district  court-martial,  where  in 
the  opinion  of  the  officer  who  convenes  the 
court,  such  opinion  to  be  expressed  in  the 


order  convening  the  court,  and  to  be  con* 
elusive,  a  captain  is  not,  having  due 
regard  to  the  public  service,  available. 

49.  (1.)  Where  a  complaint  is  made  to  any 
officer   in    command  of  any    detachment  or 
portion  of  troops  in  any  country  beyond  the 
seas,  that  an  ofirence  has  been  committed  by 
any  person  subject  to  military  law  under  his 
command  against  the  property  or  person  of 
any  inhabitant  of  or  resiaent  in  such  countiy , — 
then,  if  in  the  opinion  of  such  officer  it  is 
not  practicable  that  such  offence  should  be  tried 
by  an  ordinary  general  court-martial,  it  shall 
be  lawful  for  mm,  although  not  authorised  to 
convene  general  courts-martial,  to  convene  a 
court-martial,  in  this  Act  referred  to  as  a  field 
general   court-martial,    for  the  trial  of  the 
person  charged  with  such  offence,  provided  as 
follows : 
(a.)  A  field  general  court-martial  shall  con- 
sist of  not  less  than  three  officers ; 
{b,)  The  convening  officer  may  preside,  but 
he  shall,  whenever  he  deems  it  practicable, 
appoint  another  officer  as  president,  who 
may  be  of  any  rank,  but  shall,  if  prac- 
ticable in  the  opinion  of  the  convening 
officer,  be  not  below  the  rank  of  captain. 
(2.)  Section  forty-eight  of  this  Act  shall  not 
apply  to  a  field   general  court-martial,  but 
sentence  of  death  shall  not  be  passed  on  any 
prisoner  by  a  field  general  court-martial  with- 
out the  concurrence  of  all  the  members. 

(3.)  A  field  general  court-martial  may,  not- 
withstanding the  restrictions  enacted  by  this 
Act  in  respect  of  the  trial  by  court-martial  of 
civil  offences  within  the  meaning  of  this  Act, 
try  any  person  subject  to  military  law  who  is 
under  the  command  of  the  convening  officer 
and  is  charged  with  any  such  offence  as  is 
mentioned  in  this  section,  and  may  award  for 
such  offence  any  sentence  which  a  general 
court-martial  is  competent  to  award  for  such 
offence :  Provided  always,  that  no  sentence  of 
any  such  court-martial  shall  be  executed  until 
confirmed  as  provided  by  this  Act. 

60.  (1.)  The  officers  sitting  on  a  court-martial 
may  belong  to  the  same  or  different  corps,  or 
may  be  unattached  to  any  corps,  and  may  try 
persons  belonging  or  attaiched  to  any  corps. 

(2.)  The  officer  who  convened  a  court- 
martial  shall  not,  save  as  is  otherwise  ex- 
pressly provided  by  this  Act,  sit  on  that  court- 
martial. 

(3.)  Any  of  the  following  persons,  that  is  to 
say,  a  prosecutor  or  witness  for  the  prosecu- 
tion of  any  prisoner,  or  the  commanding 
officer  of  the  prisoner  within  the^'meaning  of 
the  provisions  of  this  Act  which  relate  to 
dealing  with  a  case  summarily,  or  the  officer 
who   investigated   the  charges  on  which   a 
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prisoner  is  arraigned,  shall  not,  save  in  the 
case  of  a  field  general  court-martial,  sit  on  the 
court-martial  for  the  trial  of  such  prisoner, 
nor  shall  he  act  as  judge  advocate  at  such 
court-martial. 


51.  (1.)  A  prisoner  about  to  be  tried  by  any 
court-martial  may  object,  for  any  reasonable 
cause,  to  any  member  of  the  court,  including 
the  president  whether  appointed  to  serve 
thereon  originally  or  to  fill  a  vacancy  caused 
by  the  retirement  of  an  officer  objected  to,  so 
that  the  court  may  be  constituted  of  officers  to 
whom  the  prisoner  makes  no  reasonable 
objection. 

(2.)  Every  objection  made  by  a  prisoner  to 
any  officer  shall  be  submitted  to  the  other 
officers  appointed  to  form  the  court. 

(3.)  If  the  objection  is  to  the  president,  such 
objection,  if  allowed  by  one-third  or  more  of 
the  other  officers  appointed  to  form  the  court, 
shall  be  allowed,  and  the  court  shall  adjourn 
for  the  purpose  of  the  appointment  of  another 
president. 

(4.)  If  an  objection  to  the  president  is  allowed, 
the  authority  convening  the  court  shall  appoint 
another  president,  subject  to  the  same  rignt  of 
the  prisoner  to  object. 

(5.)  If  the  objection  is  to  a  member  other 
than  the  presidenb,  and  is  allowed  by  one  half 
or  more  of  the  votes  of  the  officers  entitled  to 
vote,  the  objection  shall  be  allowed,  and  the 
member  objected  to  shall  retire,  and  his 
vacancy  mav  be  filled  in  the  prescribed  man- 
ner by  another  officer,  subject  to  the  same  right 
of  the  prisoner  to  object. 

(6.)  In  order  to  enable  a  prisoner  to  avail 
himself  of  his  privilege  of  objecting  to  any 
officer,  the  names  of  the  officers  appomted  to 
form  the  court  shall  be  read  over  in  the 
hearing  of  the  prisoner  on  their  first  assem- 
bling, and  before  they  are  sworn,  and  he  shall 
be  asked  whether  he  objects  to  any  of  such 
officers,  and  a  like  question  shall  be  repeated 
in  respect  of  any  officer  appointed  to  serve  in 
lieu  of  a  retiring  officer. 

52.  (1.)  An  oath  shall  be  administered  by 
the  prescribed  person  t6  every  member  of 
every  court-martial  before  the  commencement 
of  the  trial  in  the  following  form ;  that  is  to 
say, 

You  do  swear,  that  yon  will 

well  and  truly  try  the  prisoner  [or  prisoners] 
before  the  court  accoraing  to  the  evidence, 
and  that  you  will  duly  administer  justice 
according  to  the  Army  Act  now  in  force, 
without  partiality,  favour,  or  affection,  and 
you  do  further  swear  that  you  will  not 
divulge  the  sentence  of  the  court  until  it  is 
duly  confirmed,  and  you  do  further  swear 
that  you  will  not  on  any  account  at  any  time 
whatsoever  disclose  or  discover  the  vote  or 


'  opinion  of  any  particular  member  of  this 
'  court-martial,  unless  thereunto  required  in 
*  due  course  of  law.        So  help  you  GOD.' 

(2.)  An  oath  iu  the  prescribed  form  or  forms 
shall  be  administered  oy  the  prescribed  person 
to  the  judge  advocate  or  person  officiating 
as  judge  advocate  (if  any),  and  also  to  every 
officer  in  attendance  on  a  court-martial  for 
the  purpose  of  instruction  (if  any),  and  also 
to  every  shorthand  writer  (if  any)  in  attend- 
ance on  the  court-martial 

(3.)  Every  witness  before  a  court-martial 
shall  be  examined  on  oath,  which  the  president 
or  other  prescribed  person  shall  administer  iu 
the  prescribed  form. 

(4.)  If  a  person  by  this  Act  required  cither 
as  a  member  of,  or  person  in  attendance  on,  or 
witness  before  a  court-martial,  or  otherwise  in 
respect  of  a  oourt-martial,  to  take  an  oath, 
objects  to  take  an  oath,  or  is  objected  to  as 
incompetent  to  take  an  oath,  the  court  if  satis- 
fied of  the  sincerity  of  the  objection,  or,  where 
the  competence  of  the  person  to  ti^e  an  oath 
is  objected  to,  of  the  oath  having  no  binding 
efi'ect  on  the  oonscienoe  of  such  person,  shall 
permit  such  person  instead  of  being  sworn  to 
make  a  solemn  declaration  in  the  prescribed 
form,  and  for  the  purposes  of  this  Act  such 
solemn  declaration  shall  be  deemed  to  be  an 
oath. 

63.  (I.)  If  a  oourt-martial  after  the  com- 
mencement of  the  trial  is,  by  death  orptherwise, 
reduced  below  the  legal  minimum,  it  shall 
be  dissolved. 

(2.)  If  after  the  commencement  of  the  trial  the 
president  dies  or  is  otherwise  unable  to  attend, 
and  the  court  is  not  reduced  below  the  legal 
minimum,  the  convening  authority  may  ap- 
point the  senior  member  of  the  oourt,  if  of 
sufficient  rank,  to  be  president,  and  the  trial 
shall  proceed  accordingly ;  but  if  he  is  not  of 
sufficient  rank  the  court  shall  be  dissolved. 

(3.)  If,  on  account  of  the  illness  of  the 
prisoner  before  the  finding,  it  is  impossible  to 
continue  the  trial,  a  oourt-martiai  shall  be 
dissolved. 

(4.)  Where  a  oourt-martial  is  dissolved  under 
the  foregoing  provisions  of  this  section  the 
prisoner  may  be  tried  again? 

(5.)  The  president  of  any  court-martial  may, 
on  any  deliberation  amongst  the  member) 
cause  the  oourt  to  be  cleared  of  all  other 
persons. 

(6.)  The  court  may  adjourn  from  time  to 
time. 

(7.)  The  oourt  may  also,  where  neoessary, 
view  any  place. 

(8.)  In  the  case  of  an  equality  of  votes  on 
the  finding  the  prisoner  shall  be  deemed  to  be 
acquitted.  In  the  case  of  an  ec|uaUt^  of  votes 
on  the  sentence,  or  any  question  arising  after 
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the  commenoement  of  the  trial  except  the 
finding,  the  president  shall  have  a  second  or 
casting  Tote. 

(9.)  When  a  court-martial  recommend  a 
prisoner  to  mercy,  such  recommendation  shall 
be  attached  to  and  form  part  of  the  proceedings 
of  the  ooul*t,  and  shall  be  promulgated  and 
communicated  to  the  prisoner,  together  with 
the  finding  and  sentence. 

54.  (1.)  The  following  authorities  shall  have 
power  to  confirm  the  findings  and  sentences  of 
courte-martial ;  that  is  to  say, 
(a. )  In  the  case  of  a  regimental  court-martial, 
the   conyening  officer  or    officer    having 
authority  to  convene  such  a  court-martial 
at  the  date  of  the  submission  of  the  finding 
and  sentence  thereof: 
{b.)  In  the  case  of  a  general  court-martial, 
Her    Majesty,  or    some    officer    deriving 
authority  to  confirm  the  findings  and  sen- 
tences   of   general  courts-martial  imme- 
diately or  mediately  from  Her  Majesty : 
{c)  In  the  case  of  a  district  court-martial,  an 
officer   authorised    to    convene     general 
conrts-martial,   or  some  officer  deriving 
authority  to    confirm    the    findings    and 
sentences  of  district  courts-martial  from 
an  officer  authorised  to  convene  general 
courts-martial : 
(d.)  In  the  case  of  a  field  general  coort- 
martial,  an  officer  authorised  to  cohfirm 
the  findings    and    sentences    of   general 
courts-martial  for  the  trial  of  ofiences  in 
the   force  of  which   the   detachment   or 
portion  of  troops  under  the  command  of 
the  convening  officer  forms  part. 
(2.)  The  authority  having  power  to  confirm 
the  finding  and  sentence  of  a  court-martial  may 
send  back  such  finding  and  sentence,  or  either 
of  them,  for  revision  once,  but  not  more  than 
once,  and  it  shall  not  be  lawful  for  the  court 
on  any   revision    to   receive    any   additional 
evidence  ;  and  where  the  finding  only  is  sent 
back  for  revision,  the  court  shall  have  power 
without  any  direction  to  revise  the  sentence 
also.     In  no  case  shall  the  authority  recommend 
the  increase  of  a  sentence,  nor  shall  the  court- 
martial  on  revisal  of  the  sentence,  either  in 
obedience  to  the  recommendation  of  an  autho- 
rity, or  for  any  other  reason,  have  the  power  to 
increase  the  sentence  awarded. 

(3.)  The  finding  of  acquittal,  whether  on  all 
or  some  of  the  ofliences  with  which  the  prisoner 
is  charged,  shall  not  require  confirmation  or  be 
subject  to  be  revised,  and  if  it  relates  to  the 
whole  of  the  ofiences  shall  be  pronounced  at 
once  in  open  court,  and  the  prisoner  shall  be 
discharged. 

(4.)  A  member  of  a  court-martial  shall 
not  have  authority  to  confirm  the  finding  or 
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sentence  of  that  court-martial,  and  where  a 
member  of  a  court-martial  becomes  confirming 
officer  he  shall  refer  the  finding  and  sentence 
of  the  court-martial  to  a  superior  authority 
competent  to  confirm  the  findings  and  sentences 
of  the  like  description  of  courts-martial,  and 
that  authority  shall,  for  the  purposes  of  this 
Act,  bo  deemed  to  be  in  that  instance  the  con- 
firming authority  ;  and  where  a  court-martial 
is  held  in  a  colony,  and  there  is  no  such 
superior  authority  in  that  colony,  the  governor 
of  that  colony  shall  have  power  to  confirm  the 
finding  and  sentence  of  such  court-martial  in 
like  manner  in  all  respects  as  if  he  were  such 
superior  authority  as  above  mentioned. 

(5.)  An  officer  having  authority  to  confirm 
the  finding  and  sentence  of  a  court-martial 
may  withnold  his  confirmation  wholly  or 
partly,  and  refer  such  finding  and  sentence  or 
the  part  not  confirmed  to  any  superior  autho- 
rity competent  to  confirm  the  findings  and 
sentences  of  the  like  description  of  courts- 
martial,  and  that  authority  shall  for  the  pur- 
poses of  this  Act  be  deemed  to  be  in  that 
instance  and  to  the  extent  of  such  reference 
the  confirming  authority. 

(6.)  Subject  to  the  provisions  of  this  Act 
with  respect  to  the  finding  of  acquittal,  the 
finding  and  sentence  of  a  court-martial  shall 
not  be  valid  except  in  so  far  as  the  same  may 
be  confirmed  by  an  authority  authorised  to 
confirm  the  same. 

(7.)  Sentence  of  death  when  passed  in  a 
colony  shall  not,  unless  passed  in  respect  of  an 
offence  committed  on  active  service,  be 
carried  into  efi*ect  unless,  in  addition  to  the 
confirmation  otherwise  required  by  this  Act,  it 
is  approved  by  the  governor  of  the  colony. 

(8.)  Sentence  of  death  when  passed  in  India 
in  respect  of  the  off*ence  of  treason  or  murder 
shall  not  (except  where  the  offence  was  com- 
mitted on  active  service)  be  carried  into  effect 
unless,  in  addition  to  the  confirmation  other- 
wise required  by  this  Act,  it  is  approved  by 
the  Governor- General,  or  if  the  offender  was 
tried  within  the  limits  of  any  presidency,  by 
the  Governor-General  or  the  governor  of  that 
presidency. 

(9.)  When  a  person  subject  to  military  law  is 
convicted  of  manslaughter  or  rape,  or  any 
other  civil  offence  under  the  section  of  this 
Act  relating  to  the  trial  by  court-martial  of 
civil  offences,  and  is  {sentenced  to  penal 
servitude,  such  sentence  shall  not  be  carried 
into  execution  unless,  in  addition  to  the  con- 
firmation otherwise  required  by  this  Act,  it  is 
approved,  if  the  offender  has  been  tried  in 
India  by  the  Governor-General,  or  if  the 
offender  has  been  tried  within  the  limits  of 
any  presidency,  by  the  Governor- General  or 
by  the  governor  of  the  presidency,  or  if  he  has 
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been  tried  in  a  colony,  by  the  governor  of  the 
colony. 

55.  (1.)  Where  a  person  subject  to  military 
law  and  being  on  active  service  with  any  body 
of  forces  is  charged  with  an  offence,  a  suinmary 
court-martial  may  be  convened  and  shall  have 
jurisdiction  to  try  such  offence,  if  the  officer 
convening  the  court  is  of  opinion  that  an 
ordinary  court-martial  cannot,  having  due 
regard  to  the  public  service,  be  convened  to 
try  such  offence. 

(2.)  A  summary  court-martial  shall  be  con- 
vened and  constituted,  and  the  members  and 
witnesses  sworn,  and  its  proceedings  conducted, 
and  its  finding  and  sentence  confirmed  in  such 
manner  as  may  be  provided  by  this  section 
and  rules  from  time  to  time  made  in  pursuance 
of  this  Act ;  and  sections  fifty  to  fifty-four 
(both  inclusive)  of  this  Act,  shall  not  apply  to 
such  court-martial  provided  that, — 

(a.)  A  summarv  court-martial  shall  consist 
of  not  less  tnan  three  officers,  unless  the 
officer  convening  the  same  is  of  opinion 
that  three  officers  are  not  available,  having 
due  regard  to  the  public  service,  in  which 
case  the  court-martial  may  consist  of  two 
officers ;  and 
(b.)  Where  a  summary  court-martial  consists 
of  less  than  three  officers  the  sentence 
shall  not  exceed  such  summary  punish- 
ment as  is  allowed  by  this  Act,  or  impri- 
sonment; and 
(c.)  A  sentence  of  death  or  penal  servitude 
awarded  by  a  summary  court-martial  shall 
not  be  carried  into  efi'ect  unless  and  until 
it  has  been  confirmed  by  the  general  or 
field  officer  commanding  the  force  with 
which  the  prisoner  is  present  at  the  date 
of  his  sentence. 

56.  (1.)  A  prisoner  charged  before  a  court- 
martial  with  stealing  may  be  found  guilty  of 
embezzlement  or  of  frauaulently  misapplying 
money  or  property. 

(2.)  A  prisoner  charged  before  a  court- 
martial  with  embezzlement  may  be  found 
guilty  of  stealing  or  fraudulently  misapplying 
money  or  property. 

(3.)  A  prisoner  charged  before  a  court- 
martial  with  desertion  may  be  found  guilty  of 
attempting  to  desert  or  of  being  absent  without 
leave. 

(4.)  A  prisoner  charged  before  a  court- 
martial  with  attempting  to  desert  may  be 
found  guilty  of  desertion  or  of  being  absent 
without  leave. 

(5.)  A  prisoner  charged  before  a  court- 
martial  with  any  other  offence  under  this  Act 
may,  on  failure  of  proof  of  an  offence  being 
committed  under  circumstances  involving  a 


higher  degree  of  punishment,  be  found  guilty 
of  the  same  offence  as  being  committed  under 
circumstances  involving  a  less  degree  of 
punishment. 

Execution  of  Sentence. 

57.  (1.)  The  confirming  authority  may,  irhen 
confirming  the  sentence  of  any  court-martial, 
mitigate  or  remit  the  punishment  thereby 
awarded,  or  commute  such  puniBhmeat  for 
any  less  punishment  or  panisnments  to  irhich 
the  offender  mi^ht  have  been  sentenced  by  the 
said  court-martial.  The  confirming  authority 
may  also  suspend  for  such  time  as  seems 
expedient  the  execution  of  a  sentence. 

(2.)  When  a  sentence  passed  by  a  oonrt- 
martial  has  been  confirmed,  the  following 
authorities  shall  have  power  to  mitigate  or 
remit  the  punishment  tnereby  awarded*  or  to 
commute  such  punishment  for  any  leas  pnxiiBh- 
ment  or  punishments  to  which  the  offender 
might  have  been  sentenced  by  the  aaid  oonrt- 
martial ;  that  is  to  say, 

(a.)  As  respects  persons  undergoing  sen- 
tence in  any  place  whatever,  £&r  ICMesty 
or  the  Commander-in-Chief  or  the  officer 
commanding  the  district  or  station  irhere 
the  prisoner  subject  to  such  poniahment 
may  for  the  time  be,  or  any  preecribed 
officer;  and 
(b.)  As  respects  persona  undergoing  sen- 
tences in  India,  the  Comman<w-ia>Cfaief 
of  the  forces  in  India,  also  as  respects 
persons  undergoing  sentences  in  any 
presidency,  the  Commander-in-Chief  of 
the  forces  in  that  presidency ;  and 
(e.)  As  respects  persons  undergoing  sen- 
tences in  any  colony,  the  dncer  (»m* 
manding  the  forces  in  that  colony ;  and 
((2.)  As  respects  persons  undergoing  sen- 
tences in  any  place  not  in  Se  United 
Kingdom,  India,  or  a  colony,  the  officer 
commanding  the  forces  in  such  place : 

3.  Provided  tnat  the  power  given  by  this 
section  shall  not  be  exercised  by  an  officer 
holding  a  command  inferior  to  that  of  tbe 
authority  confirming  the  sentence,  unless  such 
officer  is  authorised  by  such  confirming  autho- 
rity or  other  superior  military  authority  to 
exercise  such  power. 

4.  An  authority  having  power  under  this 
section  to  mitigate,  remit,  or  commute  any 
punishment  may,  if  it  seem  fit,  do  all  or  any 
of  those  things  in  respect  of  a  person  sabject 
to  such  punisnment. 

5.  The  provisions  of  this  Act  with  rempeci 
to  an  original  sentence  of  penal  servitude  or 
imprisonment  shall  apply  to  a  sentence  of 
penal  servitude  or  imprisonment  imposed  by 
way  of  commutation. 
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58.  When  a  person  Btibject  to  military  law 
is  convicted  by  a  coort-martial,  whether  in 
the  United  Kingdom  or  elsewhere,  either 
within  or  without  Her  Majesty's  domiaionSy 
and  is  sentenced  to  penal  servitude,  such  con- 
viction and  sentence  shall  be  of  the  same 
effect  as  if  such  person  (in  this  Act  referred  to 
as  a  military  convict)  had  been  convicted  in 
the  United  Kingdom  of  an  offence  punishable 
by  penal  servitude  and  sentencea  to  penal 
servitude  by  a  competent  civil  court,  and  all 
enactments  relating  to  a  person  sentenced  to 
penal  servitude  by  a  competent  civil  court 
shall,  so  far  as  circimistances  admit,  apply 
accordingly. 

59.  (1.)  Where  a  sentence  of  penal  servitude 
is  passed  by  a  court-martial  m  the  United 
Kingdom,  the  military  convict  on  whom  such 
sentence  has  been  passed  shall,  as  soon  as 
practicable,  be  transferred  to  a  penal  servitude 
prison  to  undergo  his  sentence  according  to 
law,  and  until  so  transferred  shall  be  kept  in 
military  custody. 

(2.)  The  order  of  the  committing  authority 
(hereafter  in  this  section  mentioned)  shall  be 
a  sufficient  warrant  for  his  transfer  to  a  penal 
servitude  prison. 

(3.)  At  any  time  before  his  arrival  at  a 
pienal  servitude  prison,  the  discharging  autho- 
rity (hereafter  io  this  section  mentioned)  may 
by  order  discharge  the  military  convict. 

(4.)  Any  one  or  more  of  the  following 
officers  shall  be  the  committing  authority  for 
the  purposes  of  this  section,  namely, — 

(a.)  The  Commander-in-Chief, 

(ft.)  The  Adjutant-General, 

(c.)  The  commanding  officer  of  the  military 
convict,  and 

(d.)  Any  other  prescribed  officer. 

(5.)  Anyone  of  the  following  officers  Shall 
be  the  discharging  authority  for  the  purposes 
of  this  section,  namely, — 

{a.)  The  Oommander-in- Chief, 

(&.)  The  Adjutant-General,  and 

(c.)  Any  other  prescribed  officer. 

60.  (1.)  Where  a  sentence  of  penal  servitude 
is  passed  by  a  court-martial  in  India  or  any 
colony,  the  miHtaxy  convict  on  whom  such 
sentence  has  been  passed  shall,  as  soon  as 
practicable,  be  transferred  to  a  penal  servitude 
prison  to  undergo  his  sentence  according  to 
law. 

(2.)  The  order  of  the  committing  authority 
(hereafter  in  this  section  mentioned)  shall  be  a 
sufficient  warrant  for  his  transfer  to  a  penal 
servitude  prison. 

(3.)  The  military  convict  during  the  period 
which  intervenes  between  the  passing  of  his 
sentence  and  his  arrival  at  the  penal  servitude 


prison  (in  this  section  referred  to  as  the  term 
of  his  intermediate  custody)  shall  be  deemed 
to  be  in  legal  custody. 

(4.)  The  military  convict  during  his  term  of 
intermediate  custody  may  be  kept  in  military 
custody  or  in  civil  custody,  or  partly  in  one 
description  of  custody  and  partly  in  the  other, 
and  may  from  time  to  time  be  transferred 
from  military  custody  to  civil  custody  and 
from  civil  custody  to  military  custody  as 
occasion  may  require,  and  may,  during  his 
conveyance  from  place  to  place,  or  when  on 
board  ship  or  otherwise,  be  subjected  to  such 
restraint  as  is  necessary  for  his  detention  and 
removal. 

(6.)  "Civil  custody,"  for  the  purposes  of 
this  section  means  custody  in  any  authorised 
prison;  nevertheless,  where  it  is  not  prac- 
ticable to  place  the  military  convict  in  an 
authorised  prison,  he  may,  by  way  of  civil 
custody,  be  confined  temporarily  in  any  other 
prison  with  the  assent  of  the  authority  having 
jurisdiction  over  that  prison. 

(6.)  The  military  convict  whilst  in  any 
prison  in  which  he  may  legally  be  placed  may 
be  dealt  with,  in  respect  of  nard  labour  and 
otherwise,  according  to  the  rules  of  that 
prison. 

(7.)  An  order  of  the  removing  authority 
(hereafter  in  this  section  mentioned)  shall  be 
a  sufficient  authority  for  the  transfer  of  the 
military  convict  from  military  custody  to 
civil  custody  and  from  civil  custody  to  military 
custody,  and  his  removal  from  place  to  place, 
and  for  his  detention  in  civil  custody,  and 
generally  for  dealing  with  such  convict  in  such 
manner  as  may  be  thought  expedient  during 
the  term  of  his  intermediate  custody. 

(8.)  The  removing  authority  during  the  term 
of  the  intermediate  custody  of  the  military 
convict  may  from  time  to  time  by  order  pro- 
vide for  his  being  brought  before  a  court- 
martial,  or  any  civil  court,  either  as  a  witness 
or  for  trial  or  otherwise,  and  an  order  of  such 
authority  shall  be  a  sufficient  warrant  for 
tiie  delivering  him  into  military  custody,  and 
detaining  him  in  custody  until  he  can  be 
returned,  and  for  returning  him  to  the  place 
from  whence  he  is  brought,  or  to  such  other 
place  as  may  be  determined  by  the  removing 
authority. 

(9.)  Any  directions  of  the  removing  authority 
relating  to  the  mode  in  which  the  military 
convict  is  to  be  dealt  with  during  the  term  of 
his  intermediate  custody  may  be  contained  in 
the  same  order  or  in  several  orders ;  and  if  the 
orders  are  more  than  one,  they  may  be  by 
different  officers  and  at  different  times. 

(10.)  At  any  time  before  the  military  con- 
vict arrives  at  a  penal  servitude  prison  the 
discharging  authority  thereafter  in  this  secticm 
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mentioned)  may  by  order  discharge  the  military 
convict. 

(11.)  Any  one    or    more  of  the  following 
officers  shall  be  the  committing  authority  for 
the  purposes  of  this  section  ;  that  is  to  say, 
(a.)  In  India — 
(i.)  The  Commander-in-Chief  of  the  forces 

in  India ; 
(ii.)  The  Commander-in-Chief  of  the  forces 

in  any  presidency  in  India  ; 
(iii.)  The  Adjutant- General  in  India; 
(iv.)  The  Adjutant- General    in  any  pre- 
sidency in  India  *.  and 
(b,)  In  a  colony,  the  officer  commanding  the 

forces  in  that  colony ;  and 
(c.)  In  any  case,  whether  in  India  or  in  a 

colony,  the  prescribed  officer. 
(12.)  Any  one  or  more  of   the    following 
officers  bhall  be  the  removing  authority  for 
the  purposes  of  this  section ;  that  is  to  say, 
(a.)  Any  officer  in  this  section  named  as  the 

committing  authority ;  also 
(ft.)  The  officer  commanding    the  military 
district  or  station  where  the  military 
convict  may  for  the  time  being  be ;  also 
(c.)  Any  other  prescribed  officer. 
(13.)  Aiy  of  the  following  officers  shall  be 
the  discharging  authority  for  the  purposes  of 
this  section ;  that  is  to  say, 
(a.)  The  officer  who  confirmed  the  sentence ; 

also 
{h.)  Any  officer  in  this  section  named  as  the 

committing  authority ;  also 
(c.)  Any  other  prescribed  officer. 

61.  (1.)  Where  a  sentence  of  penal  servitude 
is  passed  by  a  court-martial  in  any  foreign 
country,  the  military  convict  on  whom  such 
sentence  has  been  passed  shall  as  soon  as 
practicable  be  transferred  to  a  penal  servitude 
prison  for  the  purpose  of  undergoing  his 
sentence  according  to  law,  and,  until  so  trans- 
ferred, may  be  kept  in  military  custody. 

(2.)  The  order  of  the  committing  authority 
(hereafter  in  this  section  mentioned)  shall  be 
a  sufficient  warrant  for  the  transfer  of  the 
military  convict  to  a  penal  servitude  prison. 

(3.)  If  at  any  time  oefore  his  arrival  in  the 
United  Kingdom  the  military  convict  is 
brought  into  India  or  any  colony,  he  may  be 
dealt  with  by  the  competent  military  authority 
in  India  or  such  colony  in  the  same  manner  in 
all  respects  as  if  he  had  been  there  sentenced 
by  court-martial  to  penal  servitude. 

(4.)  The  military  convict  may  at  any  time 
before  he  arrives  at  any  place  in  the  United 
Kingdom,  India,  or  any  colonv,  be  discharged 
by  the  discharging  authority  (nereafter  in  this 
section  mentioned)  having  jurisdiction  in  any 
place  where  the  military  convict  may  for  the 
time  being  be. 


(5.)  Any  one  or  more  of  the  following  officers 
shall  be  the  committing  authority  for  the 
purposes  of  this  section ;  that  is  to  say, 

(a.)  The  officer  commanding  the  army  or 

force  with  which  the  military  convict  was 

serving  at  the  time  of  his  being  sentenced; 

(h.)  The  officer  who  confirmed  the  sentence 

of  the  court ; 
(c.)  Any  other  prescribed  officer. 
(6.)  Any  committing  authority  under  this 
section  shall  also  be  the  discharging  authority 
for  the  purposes  of  this  section. 

62.  (1.)  A  penal  servitude  prison  for  the 
purposes  of  the  provisions  of  this  Act  relating 
to  penal  servitude  means  any  prison  or  place 
in  which  a  prisoner  sentenced  to  penal 
servitude  by  a  civil  court  in  the  United  King- 
dom can  for  the  time  being  be  confined,  either 
permanently  or  temporarily. 

(2.)  An  "authorised  prison"  for  the  pur- 
poses of  the  provisions  of  this  Act  relating  to 
penal  servitude  means  any  prison  in  India  or 
any  colony  which  the  Govemor-General  of 
India  or  the  governor  of  such  colony  may, 
with  the  concurrence  of  a  Secretary  of  State, 
have  appointed  as  a  prison  in  which  militai^ 
convicts  may,  during  the  period  of  their 
intermediate  custody,  be  confined. 

(3.)  After  a  military  convict  has  arrived  at 
the  penal  servitude  prison  to  undergo  his 
sentence,  he  shall  be  dealt  with  in  the  like 
manner  as  an  ordinary  civil  prisoner  under 
sentence  of  penal  servitude. 

63.  (1.)  Where  a  sentence  of  imprisonment 
is  passed  by  court-martial  or  a  commanding 
officer,  the  person  on  whom  such  sentence  haia 
been  passea  (in  the  provisions  of  this  Act 
relating  to  imprisonment  referred  to  as  a 
military  prisoner)  shall  undergo  the  term  of 
his  imprisonment  either  in  military  custody  or 
in  a  public  prison,  or  partly  in  one  way  and 
partly  in  the  other. 

(2.)  The  order  of  the  committing  authority 
hereafter  mentioned  shall  be  a  sufficient 
warrant  for  the  transfer  of  a  military  prisoner 
to  a  public  prison. 

(3.)  A  military  prisoner  while  in  a  public 
prison  shall  be  confined,  kept  to  hard  labour, 
and  otherwise  dealt  with  in  the  like  manner 
as  an  ordinary  prisoner  under  a  like  sentence 
of  imprisonment. 

(4.)  A  military  prisoner  during  his  convey- 
ance from  place  to  place,  or  when  on  board  ship 
or  otherwise,  may  be  subjected  to  such  restraint 
as  is  necessary  for  his  detention  and  removal. 

(5.)  The  discharging  authority  hereafter 
mentioned  may,  at  any  time  during  the  period 
of  a  military  prisoner  undergoing  hia  imprison- 
ment, by  order  discharge  the  prisoner. 
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(6.)  The  committing  authority  or  any  other 
prescribed  anthority  may  at  any  time  by  order 
remove  a  military  prisoner  from  one  public 
prison  to  another,  so  that  he  be  not  removed 
from  a  prison  in  the  United  Kingdom  to  a 
prison  elsewhere. 

(7.)  The  removing  authority  hereafter  men- 
tioned may,  at  any  time  during  the  period  of 
the  noiilitary  prisoner  undergoing  his  sentence 
in  a  public  nrison,  from  time  to  time  by  order, 
provide  for  his  being  brought  before  a  court- 
martial,  or  any  civil  court,  either  as  a  witness, 
or  for  trial  or  otherwise,  and  an  order  of  such 
authority  shall  be  a  sufficient  warrant  for 
delivering  him  into  military  custody  and 
detaining  him  in  custody  until  he  can  be 
returned  and  for  returning  him  to  the  place 
from  whence  he  is  brought,  or  to  such  other 
place  as  may  be  determined  by  the  removing 
authority. 

64.  Where  a  sentence  of  imprisonment  is 
passed  or  is  being  undergone  m  the  United 
Kingdom,   then  for  the  purposes  of  the  pro- 
visions of  this  Act  relating  to  imprisonment — 
(1.)  The  expression  **  public  prison  "  means 
any    prison  in  the  Unitea  Kingdom   in 
which  offenders  sentenced  by  a  civil  court 
to  imprisonment  can  for  the  time  being  be 
confined: 
(2.)  Any  one  or  more  of  the  following  officers 
shall  be  the  committing  authority : 
(a.)  The  Commander-in-Cbief ; 
(b.)  The  Adjutant-G-eneral ; 
(c.)  The     officer    who     confirmed    the 

sentence ; 
(d.)  The  commanding  officer  of  the  mili- 
tary prisoner ;  and 
(«.)  Any  other  prescribed  officer : 
(3.)  Any  one  of  the  following  officers  shall  be 
the  discharging  authority : 
(a.)  The  Commander-in-Chief ; 
(6.)  The  Adjutant-General ; 
(c.)  The  officer  commanding  the  military 
district  in  which  the  prisoner  may  be  ; 
(d.)  The  officer  who  confirmed  the  sen- 
tence; 
(e.)  Ajov  other  prescribed  officer ;  also, 
(/.)  Where  the  sentence  was  passed  by 
the  commanding  officer,  the  command- 
ing officer : 
(4.)  Any  one  or  more  of  the  following  officers 
shall  be  the  removing  authority : 
(a.)  The  Commander-in-Chief; 
(6.)  The  Adjutant-General ; 
(c.)  The  officer  commanding  the  military 
district  in  which  the  prisoner  may  be ; 
(d.)  Any  other  prescribed  officer ;  also, 
(e.)  Where  the  sentence  was  passed  by 
the  commanding  officer,  the  commana- 
ing  officer. 


65.  Where  a  sentence  of  imprisonment  is 
passed  or  being  undergone  in  India  or  any 
colony,  then,  for  the  purposes  of  the  provisions 
of  this  Act  relating  to  imprisonment— 

(1.)  The  expression  "public  prison*'  means 
any  of  tne  following  prisons;  that  is  to 
say-- 

(a.)  where  the  sentence  was   passed  in 
India,  any  authorised  prison  in  India  ; 
(&.)  where  the  sentence  was  passed  in  a 
colony,  any  authorised  prison  in  that 
colony ; 
(c.)  any  such  authorised  prison  in  any 
part  of  Her  Majesty's  dominions  other 
than  that  in  whicn  the  sentence  was 
passed  as  may  be  prescribed ;  and 
(d,)  any  public  prison  in    the    United 
Kingdom  as  above  defined    for    the 
purpose  of  the  provisions  of  this  Act 
relating  to  imprisonment  in  the  United 
Kingdom : 
(2.)  '*  Authorised  prison  "  means  any  prison 
in  India  or  any  colony  which  the  Governor- 
General  of  India  or  the  governor  of  such 
colony,  with  the  concurrence  of  the  Secre- 
tary of  State,  may  have  appointed  as  a 
prison  in  which  military  prisoners  may  be 
confined : 
(3.)  A  military  prisoner  may    temporarily 
be  confined  in  a  prison  not  a  public  prison, 
with  the  assent  of  the  authority  having 
jurisdiction  over  such  prison.    And  a  mili- 
tary prisoner,  who  is  to  undergo  his  sen- 
tence in  the  United  Kingdom  until  he 
reaches  a  prison  in  the  United  Kingdom, 
in  which  he  is  to  undergo  his  sentence,  may 
be  kept  in  military  custody  or  in  civil 
custoay,  and  partly  in  one  description  of 
custody  and  partly  in  the  other,  and  may 
from  time  to  time    be  transferred  from 
military  custody  to  civil  custody,  and  from 
civil  custody  to  military  custoay,  as  occa- 
sion may  require. 
(4.)  Any  one  or  more  of  the  following  officers 
shall  be  the  committing  authority ;  that  is 
to  say, 

(a.)  In  India — 
(i.)  The  Commander-in-Chief  of  the 

forces  in  India ; 
(ii.)  The  Commander-in-Chief  of  the 

forces  in  any  presidency  in  India ; 
(iii.)  The  Adjutant-General  in  India ; 

and 
(iv.)  The   Adjutant- Greneral    in   any 
presidency  in  India ; 
(b.)  In  a  colony,  the  officer  commanding 

the  forces  in  that  colony ;  and 
(c.)  In  any  case,  whether  in  India  or  in 
a  colony — 
(i.)  iTie  officer  who  confirmed  the 
sentence ; 
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(ii.)  The  commanding  officer  of  the 

military  prisoner ;  and 
(iii.)  Any  other  prescribed  officer : 
(5.)  Any  of  the  following  officers  shall  be  the 
discharging  authority : 

(a.)  The  officer  commanding  the  military 
district  or  station  in  which  the  prisoner 
may  be ; 
(b.)  Any  officer  in  this  section  named  as 
a    committing    authority,   with    this 
exception^  that  the  commanding  officer 
shall  only  be  a  discharging  authority 
where  the  sentence  was  passed  by  a 
commanding  officer ;  and 
(c.)  Any  other  prescribed  officer : 
(6.)  Any  one  or  more  of  the  following  officers 
shall  be  the  remoying  authority  : 
(a.)  Any  officer  in  this  section  named  as 

a  committing  authority ; 
(b.)  The  officer  commanding  the  military 
district  or  station  where  the  prisoner 
may  be,  and 
(c.)  -Ajiy  other  prescribed  officer. 

66.  Where  a  sentence  of  imprisonment  is 
passed  by  a  court-martial  or  commanding 
officer  in  any  foreign  country,  then  if  and  as 
soon  as  the  military  prisoner  on  whom  such 
sentence  has  been  passed  is  brought  into  the 
United  Kingdom  or  India,  or  any  colony,  the 
proyisions  of  this  Act  shall  apply  in  the  same 
manner  in  all  respects  as  if  the  sentence  of 
imprisonment  had  been  passed  in  the  United 
Kingdom,  India,  or  any  colony,  as  the  case 
may  be,  with  this  addition,  that  the  officer 
commanding  the  army  or  force  to  which  the 
military  prisoner  belonged  at  the  time  of  his 
being  sentenced  shall  also  be  deemed  to  be  a 
committing  authority. 

67.  (1.)  The  competent  military  authority 
(hereafter  in  this  section  mentioned)  may  give 
directions  for  the  delivery  into  military  cus- 
tody of  any  military  prisoner  for  the  time  beinff 
undergoing  his  sentence  of  imprisonment,  ana 
the  removal  of  such  prisoner,  whether  with 
his  corps  or  separately,  to  any  place  beyond 
the  seas  where  the  corps,  or  any  part  thereof, 
to  which  for  the  time  being  he  belongs,  is 
serving  or  under  orders  to  serve. 

(2.)  The  directions  of  such  competent  mili- 
tary authority,  or  an  order  of  the  removing 
autnoritv  issued  in  pursuance  of  such  direc- 
tions, snail  be  sufficient  authority  for  the 
removal  of  such  prisoner  from  the  prison  in 
which  he  is  confined,  and  for  his  conveyance 
in  military  custody  to  any  place  designated, 
and  for  his  intermediate  custody  during  such 
removal  and  conveyance. 

(3.)  The  competent  military  authority  may 
further  give  directions  for  tne  discharge  of 


the  prisoner  either  conditionally  or  nooon- 
ditionally  at  any  time  while  he  is  in  military 
custody  under  this  section. 

(4.)  FOT  the  purposes  of  this  section  any  one 
or  more  of  the  following  officers  shall  be  the 
competent  military  authority : 
(a)  In  the  United  Eongdom — 
(i.)  The  Commander-in-Chief; 
(ii.)  The  Adiutant- General;  and 
(iii.)  Any  other  prescribed  officer : 
(h.)  In  Ladia-- 

(i.)  The    Commander-in-Chief    of  the 

forces  in  India ; 
(iL)  The    Commander-in-Cliief    of  the 

forces  in  any  presidency  in  India ; 
(iii.)  The    Adjutant-Grenend  in    India; 

and 
(iv.)  The  Adjutant-General  in  any  presi- 
dency in  India ; 
(o.)  In  a  colony,  the  officer  commanding  the 

forces  in  that  colony ;  and 
{d.)  In  any  case,  whether  in  India  or  in  a 
colony,  the  prescribed  officer. 

68.  (1.)  The  term  of  penal  servitade  or  im- 
prisonment to  which  a  person  is  sentenced  by 
a  court-martial,  whether  the  sentence  has  been 
revised  or  not,  and  whether  the  prisoner  is 
already  undergoing  sentence  or  not,  shall  be 
reckoned  to  commence  on  the  day  on  which 
the  original  sentence  and  proceedings  were 
signed  by  the  president  of  the  court-martiaL 

(2.)  An  offender  under  this  Act  shall  not  be 
subject  to  imprisonment  for  more  than  two 
oonsecntive  years,  whether  under  one  or  more 
sentences. 

MiSGELLANSOUS. 

ArUolee  of  Wcvr  and  EuUm  of  Proeedwre, 

69.  It  shall  be  lawful  for  Her  Majesty  to 
make  Articles  of  War  for  the  better  goyern- 
ment  of  officers  and  soldiers,  and  snch  Articles 
shall  be  judicially  taken  notice  of  by  all  judges 
and  in  all  courts  whataoever:  Provided  th^t 
no  person  shall,  by  such  Articles  of  War,  be 
subject  to  suffer  any  punishment  extending  to 
life  or  limb,  or  to  be  kept  in  penal  serritade, 
except  for  crimes  which  are  oy  this  Act  ex- 
pressly made  liable  to  such  punishment  as 
aforesaid,  or  be  subiect,  with  reference  to  any 
crimes  made  punishable  by  this  Act,  to  be 
punished  in  any  manner  which  does  not  accord 
with  the  provisions  of  this  Act. 

70.  (I.)  Subject  to  the  provisions  of  this 
Act  Her  Majesty  may,  by  rules  to  be  signified 
under  the  hand  of  a  Secretary  of  State,  &om 
time  to  time  make,  and  when  made  repeal, 
alter,  or  add  to,  provisions  in  Teepect  of  the 
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following  matters  or  any  of  them  ;  that  is 
to  say, 

(a.)  The  assembly  and  procedure  of  conrts 
of  inquiry ; 

(h.)  The  convening  and  constituting  of 
courts-martial ; 

(c.)  The  adjournment,  dissolution,  and  sit- 
tings of  courts-martial ; 

(d)  The  procedure  to  be  observed  in  trials 
by  court-martial ; 

(e.)  The  confirmation  and  revision  of  the 
findings  and  sentences  of  courts-martial ; 

(/.)  The  carrying  into  effect  sentences  of 
courts-martial ; 

(g.)  The  forms  of  orders  to  be  made  under 
the  provisions  of  this  Act  relating  to 
courts-martial,  penal  servitude,  or  impri- 
sonment ; 

(&.)  Any  matter  in  this  Act  directed  to  be 

frescribed ; 
Any  other  matter  or  thing  expedient  or 
necessary  for    the    purpose  of  carrying 
this  Act  into  execution  so  far  as  relates  to 
the  investigation,  trial,  and  punishment  of 
offences  triable  or  punishable  by  military 
law: 
(2.)  Provided  always,  that   no    such   rule 
shall  contain  anything  contrary  to  or  inconsis- 
tent with  the  provisions  of  this  Act. 

(3.)  All  rules  made  in  pursuance  of  this 
section  shall  be  judicially  noticed. 

(4.)  All  rules  made  m  pursuance  of  this 
section  shall  be  laid  before  l^arliament  as  soon 
as  practicable  after  they  are  made,  if  Parlia- 
ment be  then  sitting,  and  if  Parliament  be  not 
then  sitting,  as  soon  as  practicable  after  the 
beginning  of  the  then  next  session  of  Parlia- 
ment. 

Command, 

71.  (1.)  For  the  purpose  of  removing  doubts 
as  to  the  powers  of  command  vested  or  to  be 
vested  in  officers  and  others  belonging  to  Her 
Majesty's  forces,  it  is  hereby  declared  that  Her 
Majesty  may,  in  such  manner  as  to  Her 
Maiesty  may  from  time  to  time  seem  meet, 
malce  regulations  as  to  the  persons  to  be 
invested  as  officers,  or  otherwise,  with  com- 
mand over  Her  Majesty's  forces,  or  any  part 
thereof,  or  any  pHerson  belonging  thereto,  and 
as  to  the  mode  in  which  such  command  is  to 
be  exercised;  provided  that  command  shall 
not  be  given  to  any  person  over  a  person 
superior  in  rank  to  himself. 

(2.)  Nothing  in  this  section  shall  be  deemed 
to  bo  in  derogation  of  any  power  otherwise 
vested  in  Her  Majesty. 

Inquiry  as  to  and  CoitfeBsion  of  Desertion, 

72.  (1.)  When  any  soldier  has  been  absent 
without  leave  from  his  duty  for  a  period  of 


twenty-one  days,  a  court  of  inquiry  may  as 
soon  as  practicable  bo  assembled,  and  inquire 
in  the  prescribed  maimer  on  oath  or  solemn 
declaration  (which  such  court  is  hereby  autho* 
rised  to  administer)  respecting  the  fact  of  such 
absence,  and  the  deficiency  (if  any)  in  the 
arms,  ammunition,  equipments,  instruments, 
regimental  necessaries,  or  clothing  of  the 
soldier,  and  if  satisfied  of  the  fact  of  such 
soldier  having  absented  himself  without  leave 
or  other  sufficient  cause,  the  court  shall 
declare  such  absence  and  the  period  thereof, 
and  the  said  deficiency,  if  any,  and  the  com- 
manding officer  of  the  absent  soldier  shall 
enter  in  the  regimental  books  a  record  of  the 
declaration  of  such  court. 

(2.)  If  the  absent  soldier  does  not  afterwards 
surrender  or  is  not  apprehended,  such  record 
shall  have  the  legal  effect  of  a  conviction  by 
court-martial  for  desertion. 

73.  (1.)  Where  a  soldier  signs  a  confession 
that  he  has  been  guilty  of  desertion  or  of 
fraudulent  enlistment,  a  competent  military 
authority  may,  by  the  order  oispensing  with 
his  trial  by  a  court-martial,  or  by  any  subee- 
auent  order,  award  the  same  forfeitures  and 
tne  same  deductions  from  pay  (if  any)  as  a 
court-martial  could  award  for  tne  said  offence, 
or  as  are  consequential  upon  conviction  by  a 
court-martial  for  the  said  offence,  except  such 
of  them  as  may  be  mentioned  in  the  oraer. 

(2.)  If  upon  any  such  confession,  evidence 
of  the  truth  or  falsehood  of  such  confession 
cannot  then  be  conveniently  obtained,  the 
record  of  such  confession,  countersigned  by 
the  commanding  officer  of  the  soldier,  shall  be 
entered  in  the  regimental  books,  and  such 
soldier  shall  continue  to  do  duty  in  the  corps 
in  which  he  may  then  be  serving,  or  in  any 
other  corps  to  which  he  may  be  transferred, 
until  he  is  discharged  or  transferred  to  the 
reserve,  or  until  legal  proof  can  be  obtained  of 
the  truth  or  falsehood  of  such  confession. 

(3.)  The  competent  military  authority  for 
the  purposes  of  this  section  means  the  Oom- 
mander-in  Chief  or  Adjutant-General,  or,  in 
the  case  of  India,  the  Uommander-in- Chief  of 
the  forces  in  India,  or  the  Commander-in- 
Chief  of  the  forces  of  any  presidency  in  India, 
and  in  the  case  of  a  colony  and  elsewhere  the 
general  or  other  officer  commanding  the 
forces,  subject  in  the  case  of  India,  or  a  colony, 
or  elsewhere,  to  any  directions  given  by  the 
Commander-in-Chief. 

Provost  Marshal, 

74.  (I.)  For  the  prompt  repression  of  all 
offences  which  may  be  committed  abroad,  pro- 
vost marshals  with  assistants  may  from  time 
to  time  bo  appointed  by  the  general  order  of 
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the    general    officer    commandiug  a  body  of 
forces. 

(2.)  A  provost  marshal  or  his  assistants  may 
at  any  time  arrest  and  detain  for  trial  ])er8ons 
subject  to  military  law  committing  offences 
and  may  also  carry  into  execution  any  punish- 
ments to  be  inflicted  in  pursuance  of  a  court- 
martial,  but  shall  not  inflict  any  punishment 
of  his  or  their  own  authority. 

BestUiUion  of  Stolen  Property. 

75.  (1.)  Where  a  person  has  been  convicted 
by  court-martial  of  having  stolen,  embezzled, 
received,  knowing  it  to  be  stolen,  or  otherwise 
unlawfully  obtained,  any  property,  and  the 
property  or  any  part  thereof  is  found  in  the 
possession  of  the  offender,  the  authority  con- 
firming the  finding  and  sentence  of  such 
court-martial  or  the  Commander-in-Chief, 
may  order  the  property  so  found  to  be 
restored  to  the  person  appearing  to  be  the 
lawful  owner  thereof. 

(2.)  A  like  order  may  be  made  with  respect 
to  any  property  found  in  the  possession  of 
such  offender,  which  appears  to  the  confirming 
authority  or  Commander-in-Chief  to  have 
been  obtained  by  the  conversion  or  exchange 
of  any  of  the  property  stolen,  embezzled, 
received,  or  unlawfully  obtained. 

(3.)  Moreover  where  it  appears  to  the  con- 
fii*ming  authority  or  Commander-in-Chief 
from  the  evidence  given  before  the  court- 
martial,  that  any  part  of  the  property  stolen, 
embezzled,  received,  or  unlawfully  obtained 
was  sold  to  or  pawned  with  any  person  with- 
out any  guilty  knowledge  on  the  part  of  the 
person  purchasing  or  taking  in  pawn  the 
property,  the  authority  or  Commander-in- 
Chief  may,  on  the  application  of  that  person, 
and  on  the  restitution  of  the  said  property  to 
the  owner  thereof,  order  that  oat  of  the 
money  (if  any)  found  in  the  possession  of  the 
offender,  a  sum  not  exceeding  the  amount  of 
the  proceeds  of  the  said  sale  or  pawning  shall 
be  paid  to  the  said  person  purchasing  or 
taking  in  pawn. 

(4.)  An  order  under  this  section  shall  not 
bar  the  right  of  any  person,  other  than  the 
offender,  or  any  one  claiming  through  him,  to 
recover  any  property  or  money  delivered  or 
paid  in  pursuance  of  an  order  under  this 
section  from  the  person  to  whom  the  same  is 
80  delivered  or  paid. 

PART  II. 


ENLISTMENT. 


Period  of  Service. 

76.  A  person  may  be  enlisted  to  serve  Her 
Majesty  as  a  soldier  of  the  regular  forces  for  a 


period  of  twelve  years,  or  for  such  less  period 
as  may  be  from  time  to  time  fixed  by  Her 
Majesty,  but  not  for  any  longer  period,  and 
the  period  for  which  a  person  enlists  is  in  this 
Act  referred  to  as  the  term  of  his  original 
enlistment. 

77.  The  original  enlistment  of  a  person 
under  this  Act  shall  be  as  follows,  either — 

(1.)  For  the  whole  of  the  term  of  hisorig^al 
enlistment  in  army  service ;  or 

(2.)  For  such  portion  of  the  term  of  his 
original  enlistment  as  may  be  from  time 
to  time  fixed  by  a  Secretary  of  State,  and 
specified  in  the  attestation  paper,  in  army 
service,  and  for  the  residue  of  the  said 
term  in  the  reserve. 

78.  (1.)  A  Secretary  of  State  may  from  time 
to  time,  by  general  or  special  regulations, 
vary  the  conditions  of  service,  so  as  to  permit 
a  soldier  of  the  regular  forces  in  army  service, 
with  his  assent,  either — 

(a.)  To  enter  the  reserve  at  once  for  the 

residue  unexpired  of   the  term    of   his 

original  enlistment ;  or 
(6.)  To  extend  his  army  service  for  all  or 

any  part  of  the  residue  unexpired  of  such 

term;  or 
(c.)  To  extend  the    term    of   his  original 

enlistment   up  to  the  period  of  twelve 

J  ears. 
A  Secretary  of  State  may  from  time 
to  time,  by  general  or  special  regula- 
tions, vary  the  conditions  of  service  so  as  to 
permit  a  man  in  the  reserve,  with  his  assent, 
to  re-enter  upon  army  service  for  all  or  any 

Eart  of  the  residue  unexpired  of  the  term  of 
is  original  enlistment,  or  for  any  period  of 
time  not  exceeding  twelve  years  in  the  whole 
from  the  date  of  his  original  enlistment. 

79.  In  reckoning  the  service  of  a  soldier  of 
the  regular  forces  for  the  purpose  of  discharge 
or  of  transfer  to  the  reserve — 

(1.)  The  service  shall  be^in  to  reckon  from 
the  dat«  of  his  attestation  ;  but 

(2.)  Where  a  soldier  of  the  reg^ar  forces 
has  been  guilty  of  any  of  the  following 
offences : 

(a.)  Desertion  from  Her  Jlajesty's  ser- 
vice, or 
(&.)  Fraudulent  enlistment, 
then  either  upon  his  conviction  by  court- 
martial  of  the  offence,  or  (if,  having  con- 
fessed the  offence,  he  is  liable  to  be  tried) 
upon  his  trial  being  dispensed  with  by 
order  of  the  competent  military  authority, 
the  whole  of  his  prior  service  shall  be 
forfeited,  and  he  snail  be  liable  to  serve 
as  a  soldier  of  the  regrular  foroes  for  the 
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term  of  his  original  enlistment,  reckoned 

from  the  date  of  such  conviction  or  snch 

order  dispensing  with  trial,  in  like  manner 

as  if  he  had  been  originally  attested  at 

that  date : 

Provided   that  a  Secretary  of  State  may 

restore  all  or  any  part  of  the  service  forfeited 

under  this  section  to  any  soldier  who  may 

perform  good  and  faithful  service,   or  may 

otherwise  be  deemed  by  such   Secretary  of 

State  to  merit  such  restoration  of  service,  or 

may  be  recommended  for  such  restoration  of 

service  by  a  court-martial. 

Proceedings  for  Enliitment. 

80.  (1.)^  Every  person  authorised  to  enlist 
recruits  in  the  regular  forces  (in  this  Act  re- 
ferred to  as  the  "recruiter")  shall  give  to 
every  person  offering  to  enlist  a  notice  in  the 
form  for  the  time  being  authorised  by  a  Secre- 
tary of  State,  stating  the  general  reG|aire- 
ments  of  attestation  and  the  general  conditions 
of  the  contract  to  be  entered  into  by  the 
recruit,  and  directing  such  person  to  appear 
before  a  justice  of  the  peace  at  the  time  and 
place  therein  mentioned. 

(2.)  Upon  the  appearance  before  a  justice  of 
the  peace  of  a  person  offering  to  enlist,  the 
justice  shall  ask  him  whether  no  assents  to  be 
enlisted,  and  shall  not  proceed  with  the  en- 
listment if  he  considers  the  recruit  under  the 
influence  of  liquor. 

(3.)  If  he  does  not  appear  before  a  justice, 
or  on  appearing  does  not  assent  to  be  enlisted, 
no  furtner  proceedings  shall  be  taken. 
(4.)  If  he  assents  to  be  enlisted — 
(a.)  The  justice,  after  cautioning  such  person 
that  if  he  makes  any  false  answer  to  the 
questions  read  to  him  he  will  be  liable  to 
be  punished  as  provided  by  this  Act,  shall 
read  or    cause  to  be  read   to    him  the 
questions  set  forth  in  the  attestation  paper 
for  the  time  being  authorised  by  a  Secre- 
tary of  State,  and  shall  take  care  that 
such  person  understands  each  question  so 
read,    and   after    ascertaining   that    the 
answer  of  such  person  to  each  question 
has  been  duly  recorded  opposite  the  same 
in  the  attestation  paper,  shall  require  him 
to  make  and  sign  the  declaration  as  to  the 
truth  of  those  answers  set  forth  in  the 
said  paper,  and  shall  then  administer  to 
him  the  oath  of  allegiance  contained  in 
the  said  paper : 
(&.)  Upon  signing  the  declaration  and  taking 
the  oath,  such  person  shall  be  deemed  to 
be  enlisted  as  a  soldier  of  Her  Majesty's 
r^ralar  forces : 
(e.)  The  justice  shall  attest  by  his  signature, 
in  manner  required  by  the  said  paper,  the 
fulfilment  of  the  requirements  as  to  at- 


testing a  recruit,  and  shall  deliver  the 
attestation    paper,    duly    dated,    to    the 
recruiter : 
(d.)  The  fee  for  the  attestation  of  a  recruit, 
and  for  all  acts   and    things    incidental 
thereto,  shall  be  one  shilling  and  no  more, 
and  shall  be  paid  to  the  clerk  of  the 
justice : 
(e.)  The  oflScer  who  finally  approves  of  a 
recruit  for  service  shall,  at  nis  request, 
furnish  him  with  a  certified  copy  of  his 
attestation  paper. 
(5.)  The  date  at  which  the  recmit  signs  the 
declaration  and  takes  the  oath  in  this  section 
in  that  behalf  mentioned  shall  be  deemed  to 
be  the  date  of  the  attestation  of  such  recruit. 

(6.)  The  competent  military  authority,  if 
satisfied  that  there  is  any  error  in  the  attes- 
tation paper  of  a  recruit,  may  cause  the  recruit 
to  attend  before  some  justice  of  the  peace,  and 
that  justice,  if  satisfied  that  snch  error  exists, 
and  is  not  so  material  as  to  render  it  just  that 
the  recruit  should  be  discharged,  may  amend 
the  error  in  the  attestation  paper,  and  the 
paper  as  amended  shall  thereupon  be  deemed 
as  valid  as  if  the  matter  of  the  amendment 
had  formed  part  of  the  original  matter  of  such 
paper. 

81.  If  a  recruit  within  three  months  after 
the  date  of  his  attestation  pays  for  the  use  of 
Her  Majesty  a  sum  not  exceemng  ten  pounds, 
he  shall  be  discharged  with  all  convenient 
speed,  unless  he  claims  such  discharge  during 
a  period  when  soldiers  in  army  service  who 
otherwise  would  be  transferred  to  the  reserve 
are  required  by  a  proclamation  of  Her  Majesty 
in  parsnance  of  this  Act  to  continue  in  army 
service,  in  which  case  he  may  be  retained  in 
Her  Majesty's  service  during  that  period,  and 
at  the  termination  thereof  shall,  if  he  so  require 
it,  on  the  payment  then  of  the  said  sum,  be 
discharged. 

Appointment  to  Corps  and  Transfers. 

82.  (1.)  Becruits  may,  in  pursuance  of  any 
general  or  special  regulations  from  time  to 
time  made  by  a  Secretary  of  State,  be  enlisted 
for  service  in  particular  corps  of  the  regular 
forces,  but  save  as  is  provided  by  such  regu- 
lations, if  any,  recruits  shall  be  enlisted  for 
general  service. 

(2.)  The  competent  military  authority  shall 
as  soon  as  practicable  appoint  a  recruit,  if 
enlisted  for  service  in  a  particular  corps,  to 
that  corps,  and  if  enlisted  for  general  service, 
to  some  corps  of  the  regular  forces. 

83.  A  soldier  of  the  regular  forces,  whether 
enlisted  for  general  service  or  not,  when  once 
appointed  to  a  corps,  shall  serve  in  that  corps 
for  the  period  of  his  army  service,  whether 
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dnriug  the  term  of  his  original  eulistment  or 
during  the  period  of  such  re-engagement  as  is 
in  this  Act  mentioned,  unless  transfen'ed 
under  the  following  provisions : 

(1.)  A  soldier  of  the  regular  forces  enlisted 
for  general  service  may  within  three  months 
after  the  date  of  his  attestation  be  transferred 
to  anv  corps  of  the  regular  forces  of  the  same 
arm  or  branch  of  the  service  by  order  of  the 
competent  military  authority. 

(2.)  A  soldier  of  the  regular  forces  may  at 
any  time  with  his  own  consent  be  transferred 
by  order  of  the  competent  military  authority 
to  any  corps  of  the  regular  forces. 

(3.)  Where  a  soldier  of  the  regular  forces  is 
in  pursuance  of  any  of  the  foregoing  provisions 
transferred  to  a  corps  in  an  arm  or  branch 
different  from  that  in  which  he  was  previously 
serving,  the  competent  military  authority 
may  by  order  vary  the  conditions  of  his 
service  so  as  to  correspond  with  the  general 
conditions  of  service  in  the  arm  or  branch  to 
which  he  is  transferred; 

(4.)  A  soldier  of  the  regular  forces  in  any 
branch  of  the  service  may  bo  transferred  by 
order  of  the  competent  military  authority  to 
any  corps  of  the  same  branch  which  is  serving 
in  the  United  Kingdom  in  either  of  the  follow- 
ing cases : 
(a,)  When    he    has    been    invalided    from 

service  beyond  the  seas ;  or 
(b.)  When,  in  the  case  of  his  corps  or  the 
part  thereof  in  which  he  is  servmg  being 
ordered  on  service  beyond  the  seas,  he  is 
either  unfit  for  such  service  by  reason  of 
his  health,  or  is  within  two  years  from 
the  end  either  of  the  period  of  his  army 
service  in  the  term  of  his  original  enlist- 
ment, or  of  such  re-engagement  as  is  in 
this  Act  mentioned* 

(5.)  Whore  a  soldier  of  the  regular  forces 
in  any  branch  of  the  service,  who  was  enlisted 
to  serve  part  of  the  term  of  his  original  enlist- 
ment in  the  reserve,  and  has  not  extended  his 
army  service  for  the  whole  of  that  time,  is  on 
service  beyond  the  seas,  and  at  the  time  of  his 
corps  or  the  part  thereof  in  which  he  is  serving 
being  ordered  to  another  station  or  to  return 
home,  has  more  than  two  years  of  his  army 
service  in  the  term  of  his  original  enlistment 
unexpired,  he  may  be  transferred  by  order  of 
the  competent  military  authority  to  any  corps 
of  the  same  branch  which  or  a  part  of  which 
is  on  service  beyond  the  seas. 

(6.)  Where  a  soldier  of  the  reg^ar  forces 
has  been  transferred  to  serve,  either  as  a 
warrant  officer  not  holding  an  honorary  com- 
mission»  or  in  the  corps  of  armourer  sergeants, 
or  in  the  army  hospital  corps,  or  in  the  army 
service  corps,  or  on  the  staff,  or  in  the  corps 
of  mounted  military  police,  or  in  any  corps 


not  being  a  corps  of  infantry,  cavalry,  artil- 
lery,  or  engineers,  he  may  by  order  of  the 
competent  military  authority,  either  during 
the  term  of  his  original  enlistment  or  daring 
the  period  of  his  re-engagement,  be  removed 
from  such  service  and  transferred  to  any  corps 
of  the  regular  forces  serving  in  the  United 
Kingdom,  or  to  any  corps  of  the  regular  forces 
serving  on  the  station   beyond  we  aeas  on 
which  he  is  serving  at  the  time  of  his  removal, 
or  to  the  corps  of  the  regular  forces  in  which 
he  was  serving  prior  to  such  first-mentioned 
transfer  either  in  the  rank  he  holds  at  the 
time  of  his  removal  or  any  lower  rank. 
(7.)  Where  a  soldier  of  the  regular  forces — 
(a.)  Has  been  guilty  of  the  ott'ence  of  deser- 
tion from    Her  Majesty's  service  or  of 
fraudulent  enlistment,  and  has  either  been 
convicted  of  the  same  by  a  court-martial, 
or,  having  confessed  the  ofience,  is  liable 
to  be  tried,  but  his  trial   has  been  dis- 
pensed with  by  order  of  the  competent 
military  authority ;  or 
ijb.)  Has  been  sentenced  by  a  court-martial 
for  any  ofience  to  a  punishment  not  Icsh 
than  imprisonment    for    a    term    of  six 
months, 
such  soldier  shall  be  liable,  in  commutation 
wholly  or   partly    of   other    punishment,  to 
general  service,  and  may  from  time  to  time  he 
transferred  to  such  corps  of  the  regular  forces 
as  the  competent  military  authority  may  from 
time  to  time  order. 

(8.)  A  soldier  of  the  regular  forces  delivered 
into  military  custody  or  committed  by  a  court 
of  summary  jurisdiction  in  any  part  of  Her 
Majesty's  dominions  as  a  deserter  shall  be 
liable  to  be  transferred  by  order  of  the  com- 
petent military  authority  to  any  corps  of  the 
regular  forces  near  to  the  place  where  he  is 
delivered  or  committed,  or  to  any  other  corps 
to  which  the  competent  military  authority 
think  it  desirable  to  transfer  him,  and  to  serve 
in  the  corps  to  which  he  is  so  transferred 
without  prejudice  to  his  subsequent  trial  and 
punishment. 

He-engagement  and  Prolongation  of  Service, 

84.  (1.)  Subject  to  any  general  or  special 
regulations  from  time  to  time  made  by  a 
Secretary  of  State,  a  soldier  of  the  regular 
forces  if  in  army  service  and  within  three 
years  of  the  completion  of  his  original  term  of 
enlistment  may  on  the  recommendalioD  of 
his  commanding  officer,  and  with  the  approval 
of  the  competent  military  authority,  be  re- 
engaged for  such  further  period  of  army  service 
as  wul  make  up  a  total  continuous  period  of 
twenty-one  years  of  army  servioe,  reckoned 
from  the  date  of  his  attestation,  and  inclosive 
of  any  period  previously  served  in  the  reserve. 
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(2.)  A  soldier  of  the  regalar  forces  during 
his  period  of  re-engagement  shall  be  liable  to 
forfeit  his  previous  service  during  such  period 
of  re-engagement  in  like  manner  as  he  is 
liable  under  this  nart  of  this  Act  during  the 
term  of  his  original  enlistment. 

(3.)  A  soldier  of  the  regular  forces  who  so 
re-engages  shall  make  before  his  commanding 
officer  a  declaration  in  accordance  with  the 
said  regulations. 

85.  A  soldier  of  the  regular  forces  who  has 
completed,  or  will  within  one  year  complete, 
a  total  period  of  twenty-one  years  service, 
inclusive  of  any  period  served  in  the  reserve, 
may  give  notice  to  his  commanding  officer  of 
his  desire  to  continue  in  Her  Majesty's  service 
in  the  regular  forces;  and  if  the  competent 
military  authority  approve  he  may  be  con- 
tinued as  a  soldier  of  the  regular  forces  in  the 
same  manner  in  all  respects  as  if  his  term  of 
service  were  still  unexpired,  except  that  he 
may  claim  his  discharge  at  the  expiration  of 
any  period  of  three  months  after  he  has  given 
notice  to  his  commanding  officer  of  his  wish  to 
be  discharged. 

86.  The  regulations  from  time  to  time  made 
in  pursuance  of  this  part  of  this  Act  may,  if  it 
seems  expedient,  provide  that  a  non-commis- 
sioned omcer  of  the  regular  forces  who  extends 
his  army  service  for  the  residue  unexpired  of 
his  original  term  of  enlistment  shall  have  the 
right  at  his  option  to  re-engage,  under  section 
eighty-four,  and  to  continue  Ms  service,  under 
section  eighty-five  of  this  Act,  or  to  do 
either  of  such  things,  subject,  nevertheless,  to 
the  veto  of  the  Secretary  of  State  or  other 
authority  mentioned  in  the  regulations,  and 
to  such  other  conditions  as  are  specified  in  the 
regulations. 

87.  (1.)  Where  the  time  at  which  a  soldier 
of  the  regular  forces  would  otherwise  be  entitled 
to  be  discharged  occurs  while  a  state  of  war 
exists  between  Her  Majesty  and  any  foreign 
power,  or  while  such  soldier  is  on  service 
beyond  the  seas,  or  while  soldiers  in  the 
reserve  are  required  by  a  proclamation,  in 
pursuance  of  this  Act,  to  continue  in  or  re- 
enter upon  arm^  service,  the  soldier  may  be 
detained,  and  his  service  may  be  prolonged 
for  such  further  period,  not  exceeding  twelve 
months,  as  the  competent  militai^  authority 
may  order;  but  at  the  expiration  of  that 
period,  or  an^  earlier  period  at  whioh  the 
competent  military  autnority  considers  his 
services  can  be  dispensed  with,  the  soldier 
shall,  as  provided  by  this  Act,  be  discharged 
with  all  convenient  speed. 


(2.)  Where  the  time  at  which  a  soldier  of 
the  regular  forces  would  otherwise  be  entitled 
to  be  transferred  to  the  reserve  occurs  while 
a  state  of  war  exists  between  Her  Majesty  and 
any  foreign  power,  the  soldier  may  be  detained 
in  army  service  for  such  further  period,  not 
exceeding  twelve  months,  as  the  competent 
military  authority  may  order,  but  at  the  ex- 
piration of  that  period,  or  any  earlier  period 
at  which  the  competent  military  authority  con- 
siders his  services  can  be  dispensed  with,  the 
soldier  shall  with  all  convenient  speed  be  sent 
to  the  United  Kingdom  for  the  purpose  of 
being  transferred  to  the  reserve. 

(3.)  If  a  soldier  required  under  this  section 
to  be  discharged  or  sent  to  the  United  Kingdom 
desires,  while  a  state  of  war  exists  between 
Her  Majesty  and  any  foreign  power,  to  con- 
tinue in  Her  Majesty's  service,  and  the  com- 
petent military  autnority  approve,  he  may 
agree  to  continue  as  a  soldier  of  the  regular 
forces  in  the  same  manner  in  all  respects  as  if 
his  term  of  service  were  still  unexpired,  except 
that  he  may  claim  his  discharge  at  the  end  of 
such  state  of  war,  or,  if  it  is  so  provided  by 
such  agreement,  at  the  expiration  of  any  period 
of  three  months  after  he  has  given  notice 
to  his  commanding  officer  of  his  wish  to  be 
discharged. 

(4.)  A  soldier  who  so  agrees  to  continue 
shall  make  before  his  commanding  officer  a 
declaration  in  accordance  with  any  general  or 
special  regulations  from  time  to  time  made  by 
a  Secretary  of  State. 

88.  (1.)  It  shall  be  lawful  for  Her  Majesty  in 
Council  in  case  of  imminent  national  danger  or 
of  great  emergency,  by  proclamation,  the  occa- 
sion being  first  commumcated  to  Parliament,  if 
Parliament  be  then  sitting,  or  if  Parliament 
be  not  then  sitting,  declared  by  the  pro- 
clamation, to  direct  from  time  to  time  that 
all  or  any  persons  who  would  otherwise  be 
entitled  in  pursuance  of  the  terms  of  their 
enlistment  to  be  transferred  to  the  reserve 
shall  continue  in  army  service,  and  such  per- 
sons shall  accordingly  continue  to  serve  in 
army  service,  for  the  same  period  for  which 
they  might  be  required  to  serve,  if  they  had 
been  transferrred  to  the  reserve  and  called  out 
for  permanent  service  by  a  proclamation  of 
Her  Majesty  under  the  enactments  relating  to 
the  reserve. 

(2.)  Any  man  who  has  entered  the  reserve  in 
pursuance  of  the  terms  of  his  enlistment 
may  be  called  out  for  permanent  service  by 
a  proclamation  of  Her  Majesty  under  the 
enactments  relating  to  the  calling  out  of  the 
reserve  on  permanent  service. 
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Discharge,  and  Transfer  to  Reserve  Force, 

89.  In  the  following  cases ;  that  is  to  say, 
(1.)  Where  a  soldier  of  the  regular  forces 

has  been  invalided  from  service  beyond 
the  seas ;  or 
(2.)  Where  a  corps  to  which  a  soldier  of  the 
regular  forces  oelongs,  or  the  part  thereof 
in  which  he  is  serving,  is  ordered  on  ser- 
vice beyond  the  seas,  and  the  soldier  is 
either  unfit  for  such  service  by  reason  of 
his  health,  or  is  within  two  years  of  the 
end  of  the  period  of  his  army  service   in 
the  term  of  his  original  enlistment, 
the  competent  military  authority  may  by  order 
transfer  him  to  the  reserve  in  like  manner  as 
if  the  period  of  his  actual  service  were  speci- 
fied in  his  attestation  paper  as  the  portion  of 
the  term  of  his  original  enlistment  which  was 
to  be  spent  in  army  service. 

90.  (1.)  Save  as  otherwise  provided  by  this 
Act  or  the  Acts  relating  to  the  reserve  forces, 
every  soldier  of  the  regular  forces  upon  the 
completion  of  the  term  of  his  original  enlist- 
ment, or  of  the  period  of  his  re-engagement, 
shall  be  discharged  with  all  convenient  speed, 
but  until  so  discharged  shall  be  subject  to  this 
Act  as  a  soldier  of  the  regular  forces. 

(2.)  Where  a  soldier  of  the  regular  forces 
enlisted  in  the  United  Kingdom  is,  when  en- 
titled to  be  discharged,  serving  beyond  the 
seas,  he  shall,  if  he  so  requires,  ne  sent  to  the 
United  Kingdom,  and  in  such  case  shall,  with 
all  convenient  speed,  be  sent  there  free  of  ex- 
pense, and  on  his  arrival  be  discharged.  If 
such  soldier  is  permitted,  at  his  request,  to 
stay  at  the  place  where  he  is  serving,  he  shall 
not  afterwards  have  any  claim  to  be  sent  at 
the  public  expense  to  the  United  Kingdom  or 
elsewhere. 

(3.)  Every  soldier  of  the  regular  forces  upon 
the  completion  of  the  period  of  his  arm^  ser- 
vice, if  shorter  than  the  term  of  his  original 
enlistment,  shall  be  transferred  to  the  reserve, 
but  until  BO  transferred  shall  be  subject  to  this 
Act  as  a  soldier  of  the  regular  forces. 

(4.)  Where  a  soldier  of  the  regular  forces, 
when  entitled  to  be  transferred  to  the  reserve, 
is  serving  beyond  the  seas,  he  shall  be  sent  to 
the  United  Kingdom  free  of  expense  with  all 
convenient  speed,  and  on  his  arrival  shall  be 
transferred  to  the  reserve. 

(5.)  A  soldier  of  the  regular  forces  who  is 
discharged  on  the  completion  of  th^  term  of 
his  original  enlistment  or  his  re-engagement 
or  is  transferred  to  the  reserve  shall  be  entitled 
to  be  conveyed  free  of  cost  from  the  place  in 
the  United  Kingdom  where  he  is  discharged 
or  transferred  to  the  place  in  which  he  appears 
from  his  attestation  paper  to  have  been  at- 


tested, or  to  anv  place  at  which  he  may  at  the 
time  of  his  discharge  or  transfer  decide  to  take 
up  his  residence,  and  to  which  he  can  be  con- 
veyed without  greater  cost. 

91.  (1.)  A  Secretary  of  State  may,  if  he 
think  proper,  on  account  of  a  soldier's  lunacy, 
cause  any  soldier  of  the  regular  forces  on  his 
discharge,  and  his  wife  and  child,  or  any  of 
them,  to  be  sent  to  the  parish  or  union  to 
which  under  the  statutes  for  the  time  being 
in  force  he  appears,  from  the  statements  made 
in  his  attestifttion  paper  and  other  available 
information,  to  be  chargeable ;  and  such 
soldier,  wife,  or  child,  if  delivered  after  reason- 
able notice,  in  England  or  Ireland  at  the  work- 
house in  which  persons  settled  in  such  parish 
or  union  are  received,  and  in  Scotland  to  the 
inspector  of  poor  of  such  parish,  shall  be  re- 
ceived by  the  master  or  other  proper  officer  of 
such  workhouse  or  such  inspector  of  poor,  as 
the  case  may  be  : 

(2.)  Provided  that  a  Secretary  of  State, 
where  it  appears  to  him  that  any  such  soldier 
is  a  dangerous  lunatic,  and  is  in  such  a  state 
of  health  as  not  to  be  liable  to  suffer  bodily 
or  mental  injury  by  his  removal,  may,  by  order 
signified  under  his  hand  or  under  the  hand  of 
an  under-secretary,  send  such  lunatic  direct 
to  an  asylum,  registered  hospital,  licensed 
house,  or  other  place  in  which  pauper  lunatics 
can  Icgallv  be  confined,  and  for  tne  purpose 
of  the  saia  order  the  above-mentioned  parish 
or  union  shall  be  deemed  to  be  the  parish  or 
union  from  which  such  lunatic  is  sent. 

(3.)  In  England  the  lunatic  shall  be  sent  to 
the  asjlum,  hospital,  house,  or  place  to  which 
a  person  in  the  workhouse  aforesaid,  on  be- 
coming a  dangerous  lunatic,  can  by  law  be 
removed,  and  an  order  of  the  Secretary  of 
State  under  this  section  shall  be  of  tiie  same 
effect  as  an  order  by  a  justice  within  the  mean- 
ing of  section  seventy-two  of  the  Act  of  the 
session  of  the  sixteenth  and  seventeenth  years 
of  the  reign  of  Her  present  Majesty,  chapter 
ninety-seven,  intituled  **  An  Act  to  consoli- 
"  date  and  amend  the  laws  for  the  provision 
'  *  and  regulation  of  lunatic  asylums  for  counties 
"  and  boroughs,  and  for  the  maintenance  and 
"  care  of  pauper  lunatics  in  England,"  and 
shalj  be  subject  accordingly  to  the  provisions 
of  that  section. 

(4.)  The  Secretary  of  State,  before  making 
the  said  order  in  respect  of  a  lunatic  who  is 
liable  to  be  delivered  to  the  inspector  of  poor 
of  a  parish  in  Scotland,  may  require  the 
inspector  of  poor  of  that  pariah  to  specify  the 
asylum  to  which  such  lunatic  if  in  the  parish 
would  be  sent,  and  it  shall  be  the  duty  of  sach 
inspector  forthwith  to  specify  such  asylum, 
and  thereupon  the  Secretary  of  State  nxay 
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make  the  sftid  order  for  sending  the  lunatic  to 
that  asylnm,  and  snch  order  Bh.&\\  be  of  the 
same  effect  as  an  order  bj  the  sheriff  within 
the  meaning  of  section  eighty-five  of  the  Act 
of  the  session  of  the  twentieth  and  twent;^- first 
years  of  the  reign  of  Her  present  Majesty, 
chapter  seventy-one,  intituled  **  An  Act  for  the 
*'  regulation  of,  and  care  and  treatment  of 
"  lunatics,  and  for  the  provision,  maintenance, 
"  and  regulation  of  lunatic  asylums  in  Scot- 
'*  land,"  and  shall  be  subject  accordingly  to 
the  provisions  of  that  section. 

(5.)  In  the  case  of  any  such  lunatic,  who  is 
liable  to  be  delivered  at  a  workhouse  in  Ire- 
land, at  which  persons  settled  in  the  said  union 
are  received,  a  Secretary  of  State  may,  by 
order  under  his  hand,  send  such  soldier  to  the 
asylum  of  the  district  in  which  such  union  is 
situate,  and  such  order  shall  be  of  the  same 
effect  as  a  warrant  under  the  hands  and  seals 
of  two  justices  given  under  the  provisions  of 
the  tenth  section  of  the  Act  of  the  session  of 
the  thirtieth  and  thirty-first  years  of  the  reign 
of  Her  present  Majesty,  chapter  one  hundred 
and  eignteen,  intituled  "  An  Act  to  provide  for 
"  the  appointment  of  the  officers  and  servants 
*'  of  district  lunatic  asylums  in  Ireland,  and 
"  to  alter  and  amend  the  law  relating  to  the 
"  custody  of  dangerous  lunatics  and  dangerous 
"  idiots  m  Ireland.*' 

92.  (1.)  A  soldier  of  the  regular  forces  shall 
not  be  discharged  from  those  forces,  unless  by 
sentence  of  court-martial  with  ignominy,  or 
by  order  of  the  competent  military  authority, 
or  by  authority  direct  from  Her  Majesty,  and 
until  duly  discharged  in  manner  provided  by 
this  Act  and  by  regulations  of  the  Secretary  of 
State  under  this  Act  shall  be  subject  to  this  Act. 

(2.)  To  every  soldier  of  the  regular  forces 
who  is  discharged,  for  whatever  reason  he  is 
discharged,  there  shall  be  given  a  certificate  of 
discharge,  stating  his  service,  conduct,  and 
character,  and  the  cause  of  his  discharge. 

Authorities  to  enlist  and  attest  Becruits. 

93.  A  Secretary  of  State  may  from  time  to 
time  make  and  when  made  revoke  and  alter  a 
general  or  special  order  making  such  regula- 
tions, giving  such  directions,  and  issuing  such 
forms  as  he  may  think  necessary  or  expedient 
respecting  the  persons  authorised  to  enlist 
recruits  for  Her  Majesty *s  regular  forces,  and 
for  the  purpose  of  such  enlistment,  and  gene- 
rally for  carrying  this  part  of  this  Act  into 
effect ;  and  any  such  order  shall  be  of  the  same 
effect  as  if  enacted  in  this  Act. 

94.  (1.)  For  the  purposes  of  the  attestation 
of  soldiers  in  pursuance  of  this  part  of  this 
Act— 


Every  person  exercising  the  office  of  a  magis- 
trate in  India  or  a  colony,  and  also  each 
of  the  following  persons,  shall  have  the 
authority  of  a  justice  of  the  peace,  and  be 
deemed  to  be  included  in  the  expression 
**  justice  of  the  peace  '*  wherever  used  in 
this  part  of  this  Act  in  relation  to  the 
attestation  of  soldiers ;  that  is  to  say, 
In  India,  any  person  duly  authorised  in 
that  behalf  by  the  Governor  General ; 
and  in  the  territories  of  any  native 
state  in  India,  the  person  performing 
the  duties  of   the    office  of   British 
resident  or  political  agent  therein,  or 
anv  other  person  authorised  in  that 
behalf  by  the   Governor  General  of 
India;  and 
In  a  colony,  any  person  duly  authorised 
in  that  behalf  by  the  governor  of  the 
colony;  and 
Beyond  the  limits  of  the  United  King- 
dom, India,  and  a  colony,  any  British 
consul  general,  consul,  or  vice-consul, 
or  person  duly  exercising  the  autho- 
rity of  a  British  consul. 
(2.)  An  officer  while  subject  to  military  law 
shall  not  act  as  a  justice  of  the  peace  for  the 
purpose  of  the  attestation  of  soldiers,  in  pursu- 
ance of  this  part  of  this  Act,  except  militia 
officers  while  not  embodied. 

Special  Provisions  as  to  Persons  to  be  enlisted. 

95.  (1.)  Any  person  who  is  for  the  time  being 
an  alien  may,  if  Her  Majesty  think  fit  to 
signify  her  consent  through  a  Secretary  of 
State,  be  enlisted  in  Her  Majesty*s  regular 
forces,  so  however  that  the  number  of  aliens 
serving  together  at  any  one  time  in  any  corps 
of  the  regular  forces  shall  not  exceed  the 
proportion  of  one  alien  to  eveiy  fifty  British 
subjects,  and  that  an  alien  so  enlisted  shall  not 
be  capable  of  holding  any  higher  rank  in  Her 
Majesty's  regular  forces  than  that  of  a  warrant 
officer  or  non-commissioned  officer : 

(2.)  Provided  that  notwithstanding  the  above 
provisions  of  this  section  any  negro  or  person 
of  colour,  although  an  alien,  may  voluntarily 
enlist  in  pursuance  of  this  part  of  this  Act,  and 
when  so  enlisted  shall  while  serving  in  Her 
Majesty's  regular  forces  be  deemed  to  be 
entitled  to  all  the  privileges  of  a  natural-born 
British  subject. 

96.  The  master  of  an  apprentice  in  the 
United  Kingdom  who  has  been  attested  as  a 
soldier  of  the  regular  forces  may  claim  him 
while  under  the  age  of  twenty-one  years  as 
follows,  and  not  otherwise : 

(1.)  The  master,  within  one  month  after  the 
apprentice  left  his  service,  must  take 
l)efore  a  justice  of  the  peace  the  oath  in 


238 


STATUTES  OF  THE  REALM. 


[chap.  58. 


that  behalf  specified  in  the  First  Schedule 
to  this  Act,  and  obtain  from  the  justice  a 
certificate  of  haying  taken  such  oath,  which 
certificate  the  justice  shall  give  in  the  form 
in  the  said  schedule,  or  to  the  like  effect : 

(2.)  A  court  of  summary  jurisdiction  within 
whose  jurisdiction  the  apprentice  may  be, 
if  satisfied  on  complaint  by  the  master 
that  he  is  entitled  to  have  the  apprentice 
delivered  up  to  him,  may  order  the  officer 
under  whose  command  the  apprentice  is 
to  deliver  him  to  the  master,  but  if  satisfied 
that  the  apprentice  stated  on  his  attesta- 
tion that  he  was  not  an  apprentice  may, 
and  if  required  by  or  on  behalf  of  the  said 
commanding  officer  shall,  try  the  appren- 
tice for  the  offence  of  making  such  false 
statement,  and  if  need  be  may  adjourn  the 
case  for  the  purpose : 

(3.)  Except  in  pursuance  of  an  order  of  a 
court  of  nummary  jurisdiction,  an  appren- 
tice shall  not  be  taken  from  Her  Majesty's 
service: 

(4.)  An  apprentice  shall  not  be  claimed  in 
pursuance  of  this  section  unless  he  was 
bound  for  at  least  four  years  by  a  regular 
indenture,  and  was  under  the  age  of  six- 
teen years  when  so  bound : 

(5.)  A  master  who  gives  up  the  indenture  of 
his  apprentice  within  one  month  after  the 
attestation  of  such  apprentice  shall  be 
entitled  to  receive  to  his  own  use  so  much 
of  the  bounty  (if  any)  payable  to  such 
apprentice  on  enlistment  as  has  not  been 
paid  to  the  apprentice  before  notice  was 
given  of  his  being  an  apprentice. 

97.  The  provisions  of  this  part  of  this  Act 
with  respect  to  apprentices  shall  apply  to  a 
person  who  at  the  time  of  his  attestation  ia  an 
indentured  labourer  in  a  colony,  with  these 
qualifications,  that  such  indentured  labourer, 
if  imported  at  the  expense  of  the  employer  or 
of  the  colony  in  oonsiaeration  of  the  indenture 
under  which  he  is  eervinff,  may  be  claimed 
although  above  the  age  of  twenty-one  years, 
and  though  bound  for  a  less  period  or  at  an 
older  age  than  is  above  specified. 

Offences  as  to  EnUaimetU, 

98.  If  a  person  without  due  authority — 
(1.)  Publishes    or    causes    to    be  published 

notices  or  advertisements  for  the  purpose 

of  procuring  recruits  for  Her   Majesty's 

regular  forces,  or  in  relation  to  recruits 

for  such  forces ;  or 
(2.)  OueuB   or   keeps   any  house,    place  of 

rendezvous,  or  office  as  connected  with  the 

recruiting  of  such  forces ;  or 
(3.)  Receives  any  jierson   nnder  any  such 

advertisement  as  aforesaid  ;  or 


(4.)  Directly  or  indirectly  interferes  with  the 
recruiting  service  of  such  forces, 
he  shall  be  liable  on  summary  conviction  to  a 
fine  not  exceeding  twenty  pounds. 

99.  (1.)  If  a  person  knowingly  makes  a  false 
answer  to  any  question  contained  in  the  attes- 
tation paper,  which  has  been  put  to  him  by  or 
by  direction  of  the  justice  before  whom  he 
appears  for  the  purpose  of  being  attested,  he 
shall  be  liable  on  sununary  conviction  to  be 
imprisoned  with  or  without  hard  labour  for 
any  period  not  exceeding  three  months. 

(2.)  If  a  person  guiliy  of  an  offence  under 
this  section  has  been  attested  as  a  soldier  of 
the  regular  forces,  he  shall  be  liable,  at  the 
discretion  of  the  competent  military  authority, 
to  be  proceeded  against  before  a  court  of  smn- 
mary  iurisdiction,  or  to  be  tried  by  ooort- 
martial  for  the  offence. 


MiaceUanecme  aa  to  EniistmeiU, 

100.  (1.)  Wher6  a  person  after  his  attestation 
on  his  enlistment,  or  the  making  of  his  declara- 
tion on  re-engagement,  has  received  pay  as  a 
soldier  of  the  regular  forces  during  three 
months,  he  shall  be  deemed  to  have  been  duly 
attested  and  enlisted  or  dulv  re-engaged,  as  the 
case  may  be,  and  shall  not  be  entitled  to  claim 
his  discnarge  on  the  ground  of  any  eiror  or 
illegality  in  his  enlistment,  attestation,  or  re- 
engagement,  or  on  any  other  ground  whatso- 
ever, save  as  authorised  by  this  Act,  and,  if 
within  the  said  three  months  such  person 
claims  his  discharge,  any  such  error  or  ille- 
gality or  other  ground  shall  not  until  such 
person  is  discharged  in  pursuance  of  his  daim 
affect  his  position  as  a  soldier  in  Her  Majesty's 
service,  or  invalidate  any  proceedings,  act,  or 
thing  taken  or  done  prior  to  such  discharge. 

(2.)  Where  a  person  is  in  pay  as  a  soldier  in 
any  corps  of  Her  Majesty's  regular  forces,  such 
person  shall  be  deemed  for  all  the  purposes  of 
this  Act  to  be  a  soldier  of  the  regular  forces, 
with  this  Qualification,  that  he  may  at  anytime 
claim  his  aischarge,  but  until  he  so  claims  and 
is  discharged  in  pursuance  of  that  claim  he 
shall  be  subject  to  this  Act  as  a  soldier  of  the 
regular  forces  legally  enlisted  and  duly  attested 
under  this  Act. 

(3.)  Where  a  person  claims  his  discharge  on 
the  ground  that  he  has  not  been  attested  or 
re-engagod,  or  not  duly  attested  or  re-engaged, 
hiis  commanding  officer  shall  forthwith  forward 
such  claim  to  the  competent  militarr  authority, 
who  shall  as  soon  as  practicable  submit  it  to  a 
Secretary  of  State,  and  if  the  claim  appears 
well  grounded  the  claimant  shall  be  discharged 
with  all  convenient  speed. 
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101.  (1.)  Any  Act  or  thing  authorised  or 
required  by  this  part  of  this  Act  to  be  done  by, 
to,  or  before  the  competent  military  authority 
may  be  done  by,  to,  or  before  the  commander- 
in-chief  or  the  adjutant-general,  or  any  officer 
prescribed  in  that  behalf. 

(2.)  For  the  purposes  of  this  part  of  this  Act 
the  expression  ^*  reserve  **  means  the  first  class 
of  the  army  reserve  force. 


PAET  III. 


BILLETINa  AND  IMPRESSMENT  OF 

OABBIAGES. 


Billeting  of  Officers  and  Soldiers. 

102.  During  the  continuance  in  force  of  this 
Act,  so  much  of  any  law  as  prohibits,  restricts, 
or  regulates  the  quartering  or  billeting  of 
officers  and  soldiers  on  any  inhabitant  of  this 
realm  without  his  consent  is  hereby  suspended, 
so  far  as  such  quartering  or  billeting  is  autho- 
rised by  this  Act. 

103.  (1.)  Every  constable  for  the  time  being 
in  charge  at  any  place  in  the  United  Kingdom 
mentioned  in  the  route  issued  to  the  com- 
manding officer  of  any  portion  of  Her  Majesty's 
regular  forces  shall^  on  the  demand  of  such 
commanding  officer,  or  of  an  officer  or  soldier 
authorised  by  him,  and  on  production  of  such 
route,  billet  on  the  occupiers  of  victualling 
houses  and  other  premises  sjieciiied  in  this  Act 
as  victualling  houses  in  that  place  such  number 
of  officers,  soldiers,  and  horses  entitled  under 
this  Act  to  be  billeted  as  are  mentioned  in  the 
route  and  stated  to  require  quarters. 

(2.)  A  route  for  the  purposes  of  this  part  of 
this  Act  shall  be  issued  under  the  authority  of 
Her  Majesty,  signified  through  a  Secretary  of 
State,  and  shall  state  the  forces  to  be  moved 
in  pursuance  of  the  route,  and  that  statement 
shall  be  signed  by  such  officer  as  the  com- 
mander-in-chief may  from  time  to  time  order 
in  that  behalf. 

(3.)  A  route  purporting  to  be  issued  and 
signed  as  required  by  this  section  shall  be 
evidence  until  the  contrary  is  proved  of  its 
having  been  duly  issued  and  signed  in  pur- 
suance of  this  Act,  and  if  delivered  to  an  officer 
or  soldier  by  his  commanding  officer  shall  be  a 
sufficient  authority  to  such  officer  or  soldier  to 
demand  billets,  and  when  produced  by  an 
officer  or  soldier  to  a  constable  shall  bo  con- 
clusive evidence  to  such  constable  of  the  autho- 
rity of  the  officer  or  soldier  producing  the  same 
to  demand  billets  in  accordance  with  such 
route. 


104.  (1.)  The  provisions  of  this  part  of  this 
Act  with  respect  to  victualling  houses  shall 
extend  to  all  inns,  hotels,  livery  stables,  or 
alehouses,  also  to  the  houses  of  sellers  of  wine  by 
retail,  whether  Britisher  foreign,  to  be  drunk 
in  their  own  houses  or  places  thereunto  beloDg- 
ing,  and  to  all  houses  of  per  sons  selling  brandy, 
spirits,  strong  waters,  cider,  or  metheglin 
by  retail;  and  the  occupier  of  a  victualling 
house,  inn,  hotel,  livery  stable,  alehouse,  or 
any  such  house  as  aforesaid  shall  be  subiect  to 
billets  under  this  Act,  and  is  in  this  Act  in- 
cluded under  the  expression  "  keeper  of  a 
''  victualling  house,"  and  the  inn,  hotel,  house, 
stables,  and  premises  of  such  occupier  are  in 
this  Act  included  under  the  expression  "vic- 
tualling house." 

(2.)  Provided  that  an  officer  or  soldier  shall 
not  be  billeted — 

(a.)  In  any  j>rivate  house ;  nor 
(&.)  In  any  canteen  held  or  occupied  under 
the  authority  of  a  Secretary  of  State  ;  nor 
(c.)  On  persons  who  keep  taverns  only,  being 
vintners  of  the  City  of  London  admitted  to 
their  freedom  of  the  said  company  in  right 
of  patrimony  or  apprenticeship,  notwith- 
standing the  persons  who  keep  such  taverns 
have  taken  out  licenses  for  the  sale  of  any 
intoxicating  liquor ;  nor 
(d.)  In  the  house  of  any  distiller  kept  for 
distilling  brandy  and  strong  waters,  so  as 
such  distiller  does  not  permit  tippling  in 
such  house ;  nor 
(e.)  In  the  house  of  any  shopkeeper  whoso 
principal  dealing  is  more  in  other  goods 
and  merchandise  than  in  brandy  and  strong 
waters,  so  as  such  shopkeeper  does  not 
permit  tippling  in  such  house ;  nor 
(/.)  In  a  house  of  a  person  licensed  only  to 
sell  beer  or  cider  not  to  be  consumea  on 
the  premises ;  nor 
ig.)  In  the  house  of  residence  of  any  foreign 
consul  duly  accredited  as  such. 

105.  (1.)  All  officers   and  soldiers  of  Her 
Majesty's  regular  forces ;  and 

(2.)  All  horses  belonging  to  Her  Majesty's 
regular  forces ;  and 

(3.)  All  horses  belonging  to  the  officers  of 
such  forces  for  which  forage  is  for  the  time 
being  allowed  by  Her  Majesty's  regula- 
tions, 
shall  be  entitled  to  be  billeted. 

106.  (1.)  The  keeper  of  a  victualling  house 
upon  whom  any  officer,  soldier,  or  horse  is 
billeted  shall  receive  such  officer,  soldier,  or 
horse  in  his  victualling  house,  andfdmish  there 
the  accommodation  following ;  that  is  to  say, 
lodging  and  attendance  for  the  officer;  and 
loc^ng,  attendance,  and  food  for  the  soldier ; 
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nnd  stable  room  and  forap:e  for  the  horse,  in 
accordanco  with  the  provisions  of  the  Second 
Schedule  to  this  Act. 

(2.)  Where  the  keeper  of  a  victualling  house 
on  whom  any  officer,  soldier,  or  horse  is  billeted 
desires,  by  reason  of  his  want  of  accommoda- 
tion or  of  his  victualling  house  being  full  or 
otherwise,  to  be  relieved  from  the  liability  to 
receive  such  officer,  soldier,  or  horse  in  his 
victualling  house,  and  provides  for  such  officer, 
soldier,  or  horse  in  the  immediate  neighbour- 
hood such  good  and  sufficient  accommodation 
as  he  is  reouired  by  this  Act  to  provide,  and  as 
is  approvea  bv  the  constable  issuing  the  billets, 
he  shall  be  relieved  from  providing  the  same 
in  his  victualling  house. 

(3.)  There  shall  be  paid  to  the  keeper  of  a 
victualling  house  for  the  accommodation  fur- 
nished by  him  in  pursuance  of  this  Act  the 
prices  for  the  time  being  authorised  in  this 
behalf  by  Parliament. 

(4.)  An  officer  or  soldier  demanding  billets 
in  pursuance  of  this  Act  shall,  before  he  de- 
parts, and  if  he  remains  longer  than  four  days, 
at  least  once  in  every  four  days,  pay  the  just 
demands  of  every  keeper  of  a  victualling  house 
on  whom  he  and  any  officers  and  soldiers 
under  his  command,  and  his  or  their  horses 
(if  any)  have  been  billeted. 

(5.)  If  by  reason  of  a  sudden  order  to  march, 
or  otherwise,  an  officer  or  soldier  is  notable  to 
make  such  payment  to  any  keeper  of  a  vic- 
tualling house  as  is  above  required,  he  shall 
before  he  departs  make  up  with  such  keeper 
of  a  victualling  house  an  account  of  the  amount 
due  to  him,  and  sign  the  same,  and  forthwith 
transmit  the  account  so  signed  to  a  Secretary 
of  State,  who  shall  forthwith  cause  the  amount 
named  in  such  account  as  due  to  be  paid. 

107.  (1.)  The  police  authority  for  any  place 
may  cause  annually  a  list  to  be  made  out  of 
all  keepers  of  victualling  houses  within  the 
meaning  of  this  Act  in  such  place,  or  any  par- 
ticular part  thereof,  liable  to  billets  under  this 
Act,  specifying  the  situation  and  character  of 
each  victualling  house,  and  the  number  of 
soldiers  and  horses  who  may  be  billeted  on  the 
keeper  thereof. 

(2.)  The  police  authority  shall  cause  such 
list  to  be  kept  at  some  convenient  place  open 
for  inspection  at  all  reasonable  times  by  per- 
sons interested,  and  any  person  who  feels 
aggrieved  either  by  being  entered  in  such  list, 
or  by  being  entered  to  receive  an  undue  pro- 
portion of  officers,  soldiers,  or  horses,  may 
complain  to  a  court  of  summary  jurisdiction, 
and  the  court,  after  such  notice  as  the  court 
think  necessary  to  persons  interested,  may 
order  the  list  to  be  amended  in  such  manner 
AS  the  court  may  think  just. 


108.  The  following  regulations  shall  be  ob- 
served with  respect  to  billeting  in  pursuance 
of  this  Act ;  that  is  to  say, 

(1.)  No  more  billets  shall  at  any  time  be 
ordered  than  there  are  effective  officers, 
soldiers,  and  horses  present  to  be  bil- 
leted: 

(2.)  All  billets,  when  made  out  by  the  con- 
stable, shall  be  delivered  into  the  bands 
of  the  commanding  officer  or  non-com- 
missioned officer  who  demanded  the  billets, 
or  of  some  officer  authorised  by  such  com- 
manding officer : 

(3.)  If  a  keeper  of  a  victualling  house  feels 
aggrieved  by  having  an  undue  proportion 
of  officers,  soldiers,  or  horses  billeted  on 
him,  he  may  apply  to  a  justice  of  the 
peace,  or  if  the  billets  have  been  made 
out  by  a  justice  may  complain  to  a  court 
of  summary  jurisdiction,  and  the  justice 
or  court  may  order  such  of  the  officers, 
soldiers,  or  horses  to  be  removed  and  to 
be  billeted  elsewhere  as  may  seem  just : 

(4.)  A  constable  having,  authority  in  a  place 
mentioned  in  the  route  may  act  for  the 
purposes  of  billeting  in  any  locality  within 
one  mile  from  such  place,  unless  some 
constable  ordinarily  having  authority  in 
such  locality  is  present  and  undertakes  to 
billet  therein  the  due  proportion  of  officers, 
soldiers,  and  horses : 

(5.)  The  regulations  with  respect  to  billets 
contained  in  the  Second  Schedule  to  this 
Act  shall  be  duly  observed  by  the  con- 
stable : 

(6.)  A  justice  of  the  peace,  on  the  request  of 
em  officer  or  non-commiraioned  officer 
authorised  to  demand  billets,  may  vary  a 
route  by  adding  any  place  or  omitting 
any  ])lace,  and  also  may  direct  billets  to 
be  given  above  one  mile  from  a  place 
mentioned  in  the  route : 

(7.)  A  justice  of  the  peace  may  require  a 
constable  to  give  an  account  in  writing 
of  the  number  of  officers,  soldiers,  and 
horses  billeted  by  such  constable,  together 
with  the  names  of  the  keepers  of  vic- 
tualling houses  on  whom  such  officers, 
soldiers,  and  hoi'ses  are  billeted,  and  the 
locality  of  such  victualling  houses. 

Offences  in  relation  to  Billeting. 

109.  If  a  constable  commits  any  of  the 
offences  following ;  that  is  to  say, 

(1.)  Billets  any  officer,  soldier,  or  horse,  or 
any  person  not  liable  to  billets  without 
the  consent  of  such  person ;  or 

(2.)  Receives,  demands,  or  agrees  for  any 
money  or  reward  whatsoever  to  excnae  or 
relieve  a  person  from  being  entered  in  a 
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list  as  liable  or  from  his  liability  to  billets, 
or  from  any  part  of  such  liability ;  or 
(3.)  Billets  or  quarters  on  any  person  or 
premises,  without  the  consent  of  such  per- 
son or  the  occupier  of  such  premises,  any 
person  or  horse  not  entitled  to  be  billeted ; 
or 
(4.)  Neglects  or  refuses  after  sufficient  notice 
is  given  to  give  billets  demanded  for  any 
officer,   soldier,  or  horse  entitled  to  be 
billeted ; 
he  shall,  on  summary  conviction,  be  liable  to 
a  fine  of  not  less  than  forty  shillings  and  not 
exceeding  ten  pounds. 

110.  If  a  keeper  of  a  victualling  house  com- 
mits any  of  the  offences  following ;  that  is  to 
Bay, 

(1.)  Refuses  or  neglects  to  receive  any  officer, 
soldier,  or  horse  billeted  upon  him  in  pur- 
suance of  this  Act,  or  to  furnish  such 
accommodation  as  is  required  by  this  Act ; 
or 
(2.)  Gives  or  agrees  to  give  any  money  or 
reward  to  a  constable  to  excuse  or  relieve 
him  from  being  entered  in  a  list  as  liable 
or  from  his  liability  to  billets,  or  any  part 
of  such  liability ;  or 
(3.)  Gives  or  agrees  to  give  to  any  officer  or 
soldier  billeted  upon  him  in  pursuance 
of  this  Act  any  money  or  reward  in  lieu  of 
receiving  an  officer,  soldier,  or  horse,  or 
furnishing  the  said  accommodation  ; 
he  shall,  on  summary  conviction,  be  liable  to  a 
fine  of  not  less  than  forty  shillings  and  not 
exceeding  five  pounds. 

111.  (1.)  K  any  officer  quarters  or  causes  to 
lie  billeted  any  officer,  soldier,  or  horse  other- 
wise  than  is  allowed  by  this  Act  upon  any 
person  he  shall  be  guilty  of  a  misdemeanor. 

(2.)  If  any  officer  or  soldier  commits  any 
offence  in  relation  to  billeting  for  which  he 
is  liable  to  be  punished  under  Part  One  of 
this  Act,  other  than  an  offence  in  respect  of 
which  any  other  remedy  is  given  by  this  part 
of  this  Act  to  the  person  aggrieved,  he  shall, 
upon  summary  conviction,  be  liable  to  a  fine 
not  exceeding  fifty  pounds. 

(3.)  A  certificate  of  a  conviction  for  an  offence 
under  this  section  shall  be  transmitted  by  the 
court  making  such  conviction  to  a  Secretary  of 
State. 

Impressment  of  Carriages. 

112.  (1.)  Every  justice  of  the  peace  in 
the  United  Kingdom  having  jurisdiction  in 
any  place  mentioned  in  a  route  issued  to  the 
commanding  officer  of  any  portion  of  Her 
Majesty's  regular  forces  shall,  on  the  demand 
of  such  commanding  officer,  or  of  an  officer  or 
non-commissioned  officer  authorised  by  him, 
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and  on  production  of  such  route,  issue  his 
warrant  requiring  some  constable  or  constables 
having  authoritv  in  such  place  to  provide, 
within  a  reasonable  time  to  be  namea  in  the 
warrant,  such  carriages,  animals,  and  drivers 
as  are  stated  to  be  required  for  the  purpose  of 
moving  the  regimental  baggage  and  regimental 
stores  of  the  forces  mentioned  in  the  route  in 
accordance  with  the  route  ;  and  the  constable 
or  constables  shall  execute  such  warrant,  and 
persons  having  carriages  and  animals  suitable 
for  the  said  purpose  shall,  when  ordered 
by  a  constable  m  pursuance  of  such  warrant, 
furnish  the  same  in  a  state  fit  for  use  for  the 
aforesaid  purpose. 

(2.)  The  route  for  the  purpose  of  this  section 
shall  be  such  route  as  is  mentioned  in  the 
foregoing  provisions  of  this  part  of  this  Act 
with  respect  to  billeting. 

(3.)  A  route  purporting  to  be  issued  and 
signed  as  required  by  those  provisions,  if 
delivered  to  an  officer  or  non-commissioned 
officer  by  his  commanding  officer,  shall  be  a 
sufficient  authority  to  such  officer  or  non- 
commissioned officer  to  demand  carriages  and 
animals  in  pursuance  of  this  Act,  and  when 
produced  by  an  officer  or  non-commissioned 
officer  shall  oe  conclusive  evidence  to  a  justice 
and  constable  of  the  authority  of  the  officer  or 
non-commissioned  officer  producing  the  same 
to  demand  carriages  ana  animals  in  accor- 
dance with  such  route. 

(4.)  The  warrant  ordering  carriages,  ani- 
mals and  drivers  to  be  provided  shall  specify 
the  number  and  description  of  the  carnages, 
and  also  the  places  from  and  to  which  the 
same  are  to  travel,  and  the  distances  between 
such  places. 

(5.)  When  sufficient  carriages  or  animals 
cannot  be  procured  within  the  jurisdiction  of 
the  said  justice,  any  justice  naving  juris- 
diction in  the  next  adjoining  place  shall, 
by  a  like  course  of  proceeding,  supply  the 
deficiency. 

(6.)  A  fee  of  one  shilling  and  no  more  shall 
be  paid  for  the  warrant  by  the  officer  or  non- 
commissioned officer  applying  for  the  same 
and  shall  be  paid  to  the  clerk  of  the  justice. 

113.  (1.)  There  shall  be  paid  in  respect  of 
the  carriages  and  animals  furnished  m  pur- 
suance of  this  part  of  this  Act  the  rates 
specified  in  the  Third  Schedule  to  this  Act, 
and  the  regulations  contained  in  that  schedule 
with  respect  to  the  carriages  and  animals 
furnished  shall  be  duly  observed. 

(2.)  The  following  authorities;  that  is  to  say, 
(a.)  In  England  the  court  of   general  or 
quarter    sessions   of   a    county  or    of  a 
borough  subject  to  the  Municipal  Corpo- 
rations Act,  1835 ;  and 
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(6.)  In  Scotland,  the  commissioners  of 
supply  of  a  county,  or  the  magistrates  of 
a  Boyal  or  Parliamentary  burgh ;  and 

(c.)  In  Ireland  the  gi'and  jury  for  a  county, 

a  county  of  a  city,  a  county  of  a  town  and 

city,  or  a  city  or  town  and  county,  also 

any  council  of  any  such  county,  town  or 

city  having  by  law  the  fiscal  powers  of  a 

grand  jury, 

may  from  time  to  time,   as  respects  places 

within  their  jurisdiction,  by  order  increase  the 

the  rates  authorised  in  the  said  schedule  by 

such  amount    in  respect  of    each    rate,   not 

exceeding  one  third,  as  may  seem  reasonable, 

and    the  amount  of  such  increase  shall    be 

notified  in  writing  by  the  justice  granting  a 

warrant  in  pursuance  of  this  Act  to  the  person 

demanding  the  warrant. 

(3.)  The  order  shall  specify  the  average 
price  of  hay  and  oats  at  the  nearest  market 
town  at  the  time  of  fixing  such  increased  rates, 
and  the  order  shall  not  be  in  force  for  more 
than  ten  days  beyond  the  next  meeting  of  such 
authority,  but  may  be  renewed  from  time  to 
time  by  a  fresh  order  or  orders,  and  while  in 
force  snail  have  effect  as  part  of  the  said 
schedule. 

(4.)  A  copy  of  every  such  order,  duly 
authenticated,  shall  be  transmitted  to  a 
Secretary  of  State  within  three  days  after  the 
making  thereof. 

(5.)  The  officer  or  non-commissioned  officer 
who  demands  carriages,  or  animals  in  pursu- 
ance of  this  part  of  this  Act  shall  pay  the 
sums  due  in  respect  of  the  same  to  the  owners 
or  drivers  of  the  carriages  or  animals,  and  one 
third  part  of  such  payment  shall  in  each  case, 
if  recmired,  be  made  before  the  carriage  is 
loaded ;  and  such  payments  shall  be  made,  if 
required,  in  the  presence  of  a  justice  or 
constable. 

(6.)  If  an  officer  or  non-commissioned  officer 
is  from  any  cause  unable  to  pay  the  amount 
due  to  the  owner  or  driver  of  any  carriage  or 
animal,  he  shall  make  up  with  such  owner  or 
driver  and  sign  an  account  of  the  amount  due 
to  him,  and  forthwith  transmit  the  account  so 
signed  to  a  Secretary  of  State,  who  shall 
forthwith  cause  the  amount  named  therein  to 
be  paid  to  such  owner  or  driver. 

114.  (1.)  The  police  authority  for  any  place 
may  cause  annually  a  list  to  be  made  out  of  all 
persons  in  such  place,  or  any  particular  part 
thereof,  liable  to  fbrnish  carriages  and  animals 
under  this  Act,  and  of  the  number  and  des- 
cription of  the  carriages  and  animals  of  such 
persons;  and  where  a  list  is  so  made,  any 
justice  may  by  warrant  require  onj  constable 
or  constables  having  authority  within  such 
place  to  give  from  time  to  time,  on  demand  by 


an  officer  or  non-commissioned  officer  under 
this  Act,  orders  to  famish  carriages  and 
animals,  and  such  warrant  shall  be  executed 
as  if  it  were  a  special  warrant  isBned  in 
pursuance  of  this  Act  on  snoh  demand,  and 
the  orders  shall  specify  the  like  particTdars  as 
such  special  warrant. 

(2.)  The  police  authority  shall  cause  such 
list  to  be  kept  at  some  convenient  place  open 
for  inspection  at  all  reasonable  times  by 
persons  interested,  and  any  person  who  feels 
aggrieved  either  by  being  entered  in  such  list, 
or  by  being  entered  to  furnish  any  number  or 
description  of  carriages  or  animi&s  which  he 
is  not  liable  to  furnish,  may  complain  to  a 
court  of  summary  jurisdiction,  and  the  court, 
after  such  notice  as  the  court  think  necessaiy 
to  persons  interested,  may  order  the  list  to  be 
amended  in  such  manner  as  the  court  may 
think  just. 

(3.)  All  orders  given  by  constables  for 
furnishing  carriages  and  animals  shall,  as  far 
as  possible,  be  mBde  from  such  list  in  regular 
roitttion. 

115.  (1.)  Her  Majesty  by  order,  distinctly 
stating  that  a  case  of  emergency  exists,  and 
signified  by  a  Secretary  of  State,  and  also  in 
Ireland  the  Lord  Lieutenant  by  a  Uke  order, 
signified  by  the  Chief  Secretary  or  Under 
Secretary,  may  authorise  any  general  or  field 
officer  commanding  Her  Majesty's  regular 
forces  in  any  military  district  or  place  in  the 
United  Eangdom  to  issue  a  requisition  under 
this  section  (herein-after  referred  to  as  a 
requisition  of  emergency). 

(2.)  The  officer  so  authorised  may  issue  a 
requisition  of  emergency  under  his  hand, 
reciting  the  said  order,  and  requiring  justices 
of  the  peace  to  issue  their  warrants  for  the 
provision,  for  the  purpose  mentioned  in  the 
requisition,  of  such  carriages  and  animals  as 
may  be  provided  under  the  foregoing  provi- 
sions, and  also  of  carriages  of  every  descrip- 
tion, and  of  horses  of  every  description, 
whether  kept  for  saddle  or  dnuight,  ana  also 
of  vessels  (whether  boats,  barges,  or  otho*) 
used  for  the  transport  of  any  commodities 
whatsoever  upon  any  canal  or  navigable  river. 

(3.)  A  justice  of  the  peace,  on  demand  by  an 
officer  of  the  portion  of  Her  Majesty's  forces 
mentioned  in  a  requisition  of  emergency,  or 
by  an  officer  of  a  Secretary  of  State  authorised 
in  this  behalf,  and  on  production  of  the  requi- 
sition,  shall  issue  his  warrant  for  the  provision 
of  such  carriages,  animals,  and  vessels  as  are 
stated  by  the  officer  producing  the  requisition 
of  emergency  to  be  required  for  the  purpose 
mentioned  in  the  requisition ;  the  warrant 
shall  be  executed  in  the  like  manner,  and  ail 
the  provisions  of  this  Act  as  to  the  provision 
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or  furniBhing  of  carriages  and  anixnalsi  includ- 
ing those  respecting  fines  on  officers,  non-com- 
missioned officers,  justices,  constables,  or 
owners  of  carriages  or  animals,  shall  ai)ply  in 
like  manner  as  in  the  case  where  a  jastice 
issues,  in  pnrsnance  of  the  foregoing  provi- 
sions of  this  Act,  a  warrant  for  tne  provision 
of  carriages  and  animals,  and  shall  apply  to 
vessels  as  if  the  expression  carriages  included 
vessels. 

(4.)  A  Secretary  of  State  shall  cause  due 
payment  to  be  made  for  carriages,  animals, 
and  vessels  furnished  in  pursuance  of  this 
section,  and  any  difference  respecting  the 
amount  of  payment  for  any  carriage,  animal, 
or  vessel  shall  be  determinea  by  a  county  court 
ju<U^e  having  jurisdiction  in  any  place  in  which 
Bucn  carriage,  animal,  or  vessel  was  furnished 
or  through  which  it  travelled  in  pursuance  of 
the  requisition. 

(5.)  Canal,  river,  or  lock  tolls  are  hereby 
declared  not  to  be  demandable  for  vessels 
while  employed  in  any  service  in  pursuance  of 
this  section  or  returning  therefrom.  And  any 
toll  collector  who  demands  or  receives  toll 
in  contravention  of  this  exemption  shall,  on 
Bonunary  conviction,  be  liable  to  a  fine  not 
exceeding  five  pounds  nor  less  than  ten 
shillings. 

(6.)  A  requisition  of  emergency,  purporting 
to  be  issued  in  pursuance  of  tnis  section  and  to 
be  signed  by  an  officer  therein  stated  to  be 
authorised  in  accordance  with  this  section, 
shall  be  evidence  until  the  contrary  is  proved, 
of  its  being  duly  issued  and  signed  in 
pursuance  of  this  Act,  and  if  delivered  to  an 
officer  of  Her  Majesty's  forces  or  of  a  Secretary 
of  State  shall  be  a  sufficient  authority  to  such 
officer  to  demand  carriages,  animals,  and 
vessels  in  pursuance  of  this  section,  and  when 
produced  by  such  officer  shall  be  conclusive 
evidence  to  a  justice  and  constable  of  the 
authority  of  such  officer  to  demand  carriages, 
animals,  and  vessels  in  accordance  with  such 
requisition ;  and  it  shall  be  lawful  to  convey 
on  such  carriages,  animals,  and  vessels,  not 
only  the  baggage,  provisions,  and  military 
stores  of  the  troops  mentioned  in  the  requisition 
of  emergency,  out  also  the  officer,  soldiers, 
servants,  women,  children,  and  other  persons 
of  and  belonging  to  the  same. 

Offm\M»  in  rdaiion  to  the  ImpreBament  of 

Oamagea. 

116.  Any  constable  who — 

11.)  Neglects  or  refuses  to  execute  any 
warrant  of  a  justice  requiring  him  to 
provide  carriages,  animals,  or  vessels ;  or 

02.)  Beceives,  demands,  or  agrees  for  any 
money  or  reward  whatsoever  to  excuse  or 
relieve  any  person  from  being  entored  in 


a  list  as  liable  to  furnish,  or  from  being 
required  to  furnish,  or  from  furnishing 
any  carriage,  animal,  or  vessel ;  or 
(3.)  Orders  any  carriage,  animal,  or  vessel 
to  be  furnished  for  any  person  or  purpose 
or  on  any  occasion  for  and  on  which  it  is 
not  required  by  this  Act  to  be  furnished, 
shall,  on  summary  conviction,  be  liable  to  a 
fine  of  not  less  than  twenty  shillings  nor  more 
than  twenty  pounds. 

117.  A  person  ordered  by  any  constable  in 
pursuance  of  this  Act  to  mmish  a  carriage, 
animal,  or  vessel  who — 

(1.)  Befuses  or  neglects  to  furnish  the  same 
according  to  the  orders  of  such  constable 
and  this  Act ;  or 
(2.)  Grives  or  agrees  to  give  to  a  constable  or 
to  any  officer  or  non-commissioned  officer 
any  money  or  reward  whatsoever  to  be 
excused  from  being  entered  in  a  list  as 
liable  to  furnish,  or  from  being  rec^uired 
to  furnish,  or  from  furnishing,  or  in  lien 
of  f^unishing,  any  carriage,  animal,  or 
vessel  in  pursuance  of  this  Act ;  or 
(3.)  Does  any  Act  or  thing  by  which  the 
execution  of  any  warrant  or  order   for 
providing  or  furnishing  carriages,  animals, 
or  vessels  is  hindered, 
shall,  on  summary  conviction,  be  liable  to  pay 
a  fine  of  not  less  than  forty  shillings  nor  more 
than  ton  pounds. 

118.  (1.)  Any  officer  or  soldier  who  commits 
any  offence  in  relation  to  the  impressment  of 
carriages  for  which  he  is  liable  to  be  punished 
under  Part  One  of  this  Act,  other  than  an 
offence  in  respect  of  which  any  other  remedy 
is  given  by  tiiis  part  of  this  Act  to  the  person 
aggrieved,  shaD,  on  summary  conviction,  be 
liable  to  a  fine  not  exceeding  fifty  pounds  nor 
less  than  forty  shillings. 

(2.)  A  certificate  of  a  conviction  for  an 
offence  under  this  section  shall  be  transmitted 
by  the  court  making  such  conviction  to  a 
JMcretary  of  State. 

Svpplementdl  Provinone  as  to  BiUeUng  and 
Impressment  of  Carriages, 

119.  (1.)  The  following  persons;  that  is  to 
say, 

(a.)  If  any  officer  or  soldier  fails  to  comply 
with  the  provisions  of  this  part  of  this  Act 
with  respect  to  the  payment  of  a  sum  due 
to  a  keeper  of  a  victualling  house  or  in 
respect  of  carriages  or  animals,  or  to  the 
making  up  of  an  account  of  the  sum  due, 
the  xierson  to  whom  the  sum  is  due ;  or 

(&.)  If  a  keeper  of  a  victualling  house  suffers 
any  ill-treatment  by  violence,  extortion, 
or  making  disturbance  in  billets  from  any 
officer  or  soldier  billeted  upon  him,  or  if 
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the  owner    or    driver    of   any    carriage, 
animal,  or  vessel  famished  in  pursuance 
of  this  part  of  this  Act  suffers  any  ill- 
treatment  from  any  officer  or  soldier,  the 
person  suffering  such  ill-treatment,  but, 
when  there  is  an  officer  commanding  such 
officer  or  soldier  present  at  the  place  only 
after  first  making  due  complaint,  if  prac- 
ticable to  such  commanding  officer, 
may  apply  to  a  court  of  summary  jurisdiction, 
and  such  court,  if  satisfied  on  oath  of  such 
failure    or    such    ill-treatment,    and    of    the 
amount  fairly  due  to  the  applicant,  including 
the  costs  of  his  application  to  the  court  of 
summary  jurisdiction,  shall  certify  the  same  to 
a  Secretoiy  of  State,  who  shall  forthwith  cause 
the  amount  due  to  be  paid. 

(2.)  Provided  that  tne  Secretary  of  State,  if 
it  appear  to  him  that  the  amount  named  in 
such  certificate  is  not  justly  due,  or  is  in 
excess  of  the  amount  justly  due,  may  direct  a 
complaint  to  be  made  to  a  court  of  summary 
jurisdiction  for  the  county,  borough,  or  place 
for  which  the  court  giving  the  certificate  acted, 
and  the  court  after  hearing  the  case  may  by 
order  confirm  the  said  certificate,  or  vary  it  in 
such  manner  as  to  the  court  seems  just. 

120.  (1.)  A  constable  shall  observe  the 
directions  given  to  him  for  the  due  execution 
of  this  part  of  this  Act  by  the  police  authority ; 
and  the  police  authority,  or  any  member 
thereof,  and  every  justice  of  the  peace  may,  if 
it  seem  necessary,  and  in  the  absence  of  a 
constable  shall,  themselves  or  himself  exercise 
the  powers  and  perform  the  duties  by  this 
part  of  this  Act  vested  in  or  imposed  on  a 
constable,  and  in  such  case  every  such  person 
is  in  iJiis  part  of  this  Act  included  m  the 
expression  "  constable." 

(2.)  A  person  having  or  executing  any 
military  office  or  commission  in  any  part  of 
the  United  Kingdom  shall  not,  directly  or 
indirectly,  be  concerned,  as  a  justice  or 
constable,  in  the  billeting  of  or  appointing 
Quarters  for  any  officer  or  soldier  or  norse  of 
tne  corps,  or  pi^  of  a  corps,  under  his  imme- 
diate command,  and  all  warrants,  acts,  and 
things  made,  done,  and  appointed  by  such 
person  for  or  concerning  the  same  shall  be 
void. 

121.  If  any  person — 

(1.)  Forges  or  counterfeits  any  route  or 
requisition  of  emergency,  or  knowingly 
produces  to  a  justice  or  constable  any 
route  or  reouisition  of  emergency  so  forged 
or  counterfeited ;  or 

(2.)  Personates  or  represents  himself  to  be 
an  officer  or  soldier  authorised  to  demand 
any  billet,  or  any  carriage,  animal,  or 


vessel,  or  to  be  entitled  to  be  billeted,  or 
to  have  his  horse  billeted ;  or 
(3.)  Produces  to  a   justice  or  constable  a 
route  or  requisition  which  he  is  not  autho- 
rised to  produce,  or  a  document  falsely 
purporting  to  be  a  route  or  requisition, 
he  shall  be  liable,  on  summary  conviction,  to 
imprisonment  for  a  period  not  exceeding  three 
months,  with  or  without  hard  labour,  or  to  a 
fine  not  less  than  twenty  shillings  and  not  more 
than  five  pounds. 


PART  IV. 


GENERAL  PROVISIONS, 


Supplemental  Provisums  as  to  Cattrts-marUdl. 

122.  (1.)  Her  Majesty  may,  subject  to  the 
provisions  of  this  Act,  by  any  warrant  or 
warrants  under  Her  Sign  Manual,  in  such 
form  as  Her  Majesty  may  from  time  to  time 
direct,  from  time  to  time — 

(a.)  Convene  or  authorise  any  qualified 
officer  to  convene  a  general  court-martial 
for  the  trial  under  this  Act  of  any  person 
subject  to  military  law ;  and 

(&.)  Give  a  general  authority  to  any  qualified 
officer  to  convene  general  courts-martial 
for  the  trial,  under  this  Act,  of  such  per- 
sons subject  to  military  law  as  may  for 
the  time  being  be  unaer  or  within  the 
territorial  limits  of  his  command ;  and 

(c.)  Empower  any  qualified  officer  to  dele- 
gate, to  any  officer  under  his  command 
not  below  the  degree  of  field  officer,  a 
general  authority  to  convene  general 
courts-martial  for  the  trial,  under  this 
Act,  of  such  persons  subject  to  military 
law,  as  are  for  the  time  being  under  or 
within  the  territorial  limits  of  his  com- 
mand; and 

(d.)  Reserve  for  confirmation  by  Her  Migesty, 
or  empower  any  qualified  officer  to  con- 
firm, tne  findings  and  sentences  of  general 
courts-martial;  and 

(6.)  Empower  any  officer  for  the  time  being 
authorised  to  confirm  the  findings  ana 
sentences  of  general  courts-martial  to 
reserve  for  confirmatiou  findings  or  sen- 
tences of  general  courts-martial,  or  to 
delegate  a  power  of  confirming  such  find- 
ings or  sentences  to  any  officer  under  his 
command  not  below  the  degree  of  field 
officer;  and 

(/.)  Revoke  any  warrant  for  the  time  being 
in  force,  or  any  part  of  any  warrant, 
leaving  the  remainaer  in  full  force : 

Provided   that    where  it  appears   to   Her 
Majesty  that  in  any  place  out  of  the  United 
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Kingdom,  where  no  field  officer  is  for  the  time 
being  in  command,  hardship  would  be  inflicted 
on  persons  accased  of  ofiences  by  reason  of 
there  being  no  means  of  speedily  trying  such 
persons  for  offences,  a  warrant  under  this 
section  may  empower  an  officer  to  delegate  to 
an  oflBoer  not  below  the  degree  of  captain  any 
authority  and  power  authorised  under  this 
section  to  be  delegated  to  a  field  officer. 

(2.)  The  same  officer  may  or  may  not  be 
appointed  convening  and  confirming  officer. 

(3.)  The  power  of  convening  general  courts- 
martial,  and  of  confirming  the  findings  and 
sentences  of  general  courts-martial,  or  either 
of  such  powers,  may  be  granted  subject  to 
such  restrictions,  reservations,  exceptions,  and 
conditions  as  to  Her  Majesty  may  seem  meet, 
and  when  delegated  by  any  officer  empowered 
in  that  behalf  may,  subject  to  the  provisions  of 
any  warrant  granting  him  such  power,  be 
delegated  subject  to  such  restrictions,  reserva- 
tions, exceptions,  and  conditions  as  to  such 
officer  may  seem  fit. 

(4.)  Warrants  under  this  section  may  be 
addressed  to  officers  by  name  or  by  designation 
of  their  offices,  or  partly  in  one  way  and  partly 
in  the  other,  and  any  warrant  may  or  may  not, 
according  to  the  terms  of  such  warrant  and 
the  mode  in  which  the  same  is  addressed,  be 
limited  to  an  officer  named,  or  be  extended  to 
a  person  for  the  time  being  performing  the 
duties  of  the  office  named,  or  be  extended  to 
the  successors  in  command  of  an  officer. 

(5.)  Any  warrant  of  Her  Majesty  issued  in 
pursuance  of  this  section  shall  be  of  the  same 
force  as  if  the  provisions  thereof  were  enacted 
by  this  Act. 

(6.)  *  *  Qualified  officer  "  for  the  purposes  of 
this  Act,  in  so  far  as  it  relates  to  convening 
or  confirming  the  findings  and  sentences  of 
general  courts-martial,  means  the  Commauder- 
m- Chief  and  any  officer  not  below  the  rank  of 
a  field  officer  commanding  for  the  time  being 
any  body  of  the  regular  forces  either  within 
or  without  Her  Majesty's  dominions ;  it  also 
includes  the  Lord  Lieutenant  of  Ireland,  the 
Govemor-Greneral  of  India,  and  a  Grovemor  of 
any  colony  on  whom  the  command  of  any  body 
of  regular  forces  may  be  conferred  by  Her 
Majesty. 

123.  (1.)  Any  officer  or  person  authorised  to 
convene  general  courts-martial  may — 

(a.)  Convene  a  district  courts-martial  for 
the  trial  under  this  Act  of  any  person 
under  his  command  who  is  subject  to 
military  law ;  and 

(6.)  Emjwwer  any  person  under  his  command 
not  below  the  rank  of  captain  to  convene 
a  district  court-martial  for  the  trial  under 


this  Act  of  any  person  under  the  command 
of  such  last-mentioned  officer  who  is  sub- 
ject to  military  law ;  and 
(c.)  Confirm  the  finding  and  sentence  of  any 
district    court-martial,   or  empower   any 
officer  whom  he  has  power  to  authorise  to 
convene  district  courts-martial  to  confirm 
the  finding  and  sentence  of  any  district 
court-martial. 
(2.)  The  same  officer  may  or  may  not  bo 
appointed    convening  and   confirming  officer 
under  this  section. 

(3.)  The  power  of  convening,  and  of  con- 
firming the  findings  and  sentences  of,  district 
courts- martial,  or  either  of  such  powers,  may 
be  granted  under  this  section,  subject  to  such 
restrictions,  reservations,  exceptions,  and  con- 
ditions as  to  the  officer  granting  such  power 
may  seem  meet. 

(4.)  Any  authority  under  this  section  for 
convening  district  courts-martial  may  be 
addressed  to  an  officer  by  name  or  by  designa- 
tion of  his  office,  or  partly  in  one  way  and 
partly  in  the  other,  and  may  or  may  not, 
according  to  the  terms  thereof  and  the  mode 
in  which  the  same  is  addressed,  be  limited  to 
an  officer  named,  or  be  extended  to  a  person 
holding  for  the  time  being  or  performing  the 
duties  of  the  office,  or  be  extended  to  the 
successors  in  command  of  such  officer. 

124.  Any  person  tried  by  a  court-martial 
shall  be  entitled,  on  demand,  at  any  time  in 
the  case  of  a  general  court-martial  witnin  seven 
years,  and  in  the  case  of  any  other  court- 
martial  within  three  years  after  the  confirma- 
tion of  the  finding  and  sentence  of  the  court, 
to  obtain  from  the  officer  or  person  having  the 
custody  of  proceedings  of  such  court  a  copy 
thereof,  including  the  proceedings  with  respect 
to  the  revision  and  confirmation  thereof,  upon 
payment  for  the  same  at  the  prescribed  rate, 
not  exceeding  twopence  for  every  folio  of 
seventy- two  words,  and  for  the  purposes  of  this 
section  the  proceedings  of  courts-martial  shall 
be  preserved  in  the  prescribed  manner. 

125.  (1.)  Every  person  required  to  give  evi- 
dence before  a  coui^t-martial  may  be  summoned 
or  ordered  to  attend  in  the  prescribed  manner. 

(2.)  Every  person  attendm^  in  pursuance  of 
such  summons  or  order  as  a  witness  before  any 
court-martial  shall,  during  his  necessary  atten- 
dance in  or  on  such  court,  and  in  going  to  and 
returning  from  the  same,  have  the  same  pri- 
vilege from  arrest  as  he  would  have  if  he 
were  a  witness  before  a  superior  court  of  civil 
jurisdiction. 

126.  (1.)  Where  any  person  who  is  not  subject 
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to  military  law  commits  any  of  the  following 
offences ;  that  is  to  say, 
(a.)  On  being  dnly  summoned  as  a  witness 
before  a  conrt-martial,  and  after  payment 
or  tender  of  the  reasonable  expenses  of  his 
attendance,  makes  default  in  attending; 
or 
(5.)  Being  in  attendance  as  a  witness — 

(i.)  Eefuses  to    take    an    oath    legally 
required   by  a  court-martial  to    bo 
taken ;  or 
(ii.)  Eefuses  to  produce  any  document 
in  his  power  or  control  legally  re- 
quired by  a  court-martial  to  be  pro- 
duced by  him ;  or 
(iii.)  Refuses  to  answer  any  question  to 
which  a  court-martial  may  legally 
require  an  answer, 
the  president  of  the  court-martial  may  certify 
the  offence  of  such  person  under  his  hand  to 
any  court  of  law  in  the  part  of  Her  Majesty's 
dominions  where    the  offence  is  committed 
which  has  power  to  punish  witnesses  if  guilty 
of  like  offences  in  that  court,  and  that  court 
may   thereupon    inquire    into    such    alleged 
offence,  and  after  examination  of  any  witnesses 
that   may  be    produced    against  or   for  the 
person  so  accused,  and  after  hearing  any  state- 
ment that  majr  be  offered  in  defence,   if  it 
seem  just,  punish  such  witness  in  like  manner 
as  if  he  had  committed  such  offence  in  a 
proceeding  in  that  court. 

(2.)  Where  a  person  not  subject  to  military 
law  when  examined  on  oath  or  solemn  decla- 
ration before  a  court-martial  wilfully  gives 
false  evidence,  he  shall  be  liable  on  indict- 
ment or  information  to  be  convicted  of  and 
punished  for  the  offence  of  periury,  or  the 
offence  by  whatever  name  called  in  the  part 
of  Her  Majesty's  dominions  in  which  the 
offence  is  tried  which,  if  committed  in  England, 
would  be  perjury. 

(3.)  Where  a  person  not  subject  to  military 
law  is  guilty  of  any  contempt  towards  a  court- 
martial,  by  using  insulting  or  threatening 
language,  or  b^  causing  any  interruption  or 
disturbance  in  its  proceedings,  or  by  printing 
observations  or  using  words  calculated  to 
influence  the  members  of  or  witnesses  before 
such  court,  or  to  bring  such  court  into  dis- 
repute, the  president  of  the  court-martial 
may  certify  the  offence  of  such  person,  under 
bis  hand,  to  any  court  of  law  in  the  part  of 
Her  Majesty's  dominions  where  the  offence  is 
committed  which  has  power  to  commit  for 
contempt,  and  that  court  may  thereupon 
inquire  into  such  alleged  offence,  and  after 
hearing  any  witnesses  that  may  be  produced 
against  or  on  behalf  of  the  person  so  accused, 
and  after  hearing  any  statement  that  may  be 
offered  in  defence,  punish  or  take  steps  for 


the  punishment  of  such  person  in  like  manner 
as  if  he  had  been  guilty  of  contempt  of  that 
court. 

127.  A  court-martial  under  this  Act  shall 
not,  as  respects  the  conduct  of  its  proceedings, 
or  the  reception  or  rejection  of  evidence,  or 
as  respects  any  other  matter  or  thing  whatso- 
ever, be  subject  to  the  provisions  of  the 
Indian  Evidence  Act,  1872,  or  to  any  Act, 
law,  or  ordinance,  of  any  legislature  whatso- 
ever other  than  the  Parliament  of  the  United 
Kingdom. 

128.  The  rules  of  evidence  to  be  adopted  in 
proceedings  before  courts-martial  shall  bo  the 
same  as  those  which  are  followed  in  civil 
courts  in  England,  and  no  person  shall  be 
required  to  answer  any  question  or  to  produce 
any  document  which  ne  could  not  be  required 
to  answer  or  produce  in  similar  proceedings 
before  a  civil  court. 

129.  Whereas  it  is  expedient  to  make  pro- 
vision respecting  the  conduct  of  counsel  when 
appearing  on  behalf  of  the  prosecution  or 
defence  at  general  courts-martial  in  pursuance 
of  rules  under  this  Act,  be  it  therefore  enacted 
as  follows : 

(1.)  Any  conduct  of  a  counsel  which  would 
be  liable  to  censure,  or  a  contempt  of  court, 
if  it  took  place  before  Her  MiM'esty's  High 
Court  of  Justice  in  England,  shall  likewise  be 
deemed  liable  to  censure,  or  a  contemnt  of 
court,  in  the  case  of  a  court-martial ;  and  the 
rules  laid  down  for  the  practice  of  courts- 
martial  and  the  guidance  of  counsel  shall  be 
binding  on  counsel  appearing  before  such 
courts-martial,  and  any  wilful  disobedience 
of  such  rules  shall  be  professional  misconduct, 
and,  if  persevered  in,  be  deemed  a  contempt  of 
court. 

(2.)  Where  a  counsel  la  guilty  of  conduct 
liable  to  censure,  or  a  contempt  of  court, 
such  offence  shall  be  deemed  to  be  an  offence 
within  the  meaning  of  section  one  hundred 
and  twenty-six  of  this  Act,  and  the  president 
of  the  court-martial  may  certify  the  same  to  a 
court  of  law  accordingly;  and  the  court  of 
law  to  which  the  same  is  certified  shall  deal 
with  such  offence  in  the  same  manner  as  if  it 
had  been  committed  in  a  proceeding  before 
that  court. 

(3.)  A  court-martial  may,  by  order  under 
the  hand  of  the  president,  cause  a  counsel  to 
be  removed  from  the  court  who  is  Jgoilty  of 
such  an  offence  as  may,  in  the  opinion  of  the 
court-martial,  require  his  removal  from  court, 
but  in  every  such  case  the  president  fihall 
certify  the  offence  committed  to  a  court  of 
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law  in  manner  proyided  bj  the  above-men- 
tioned section. 

130.  (1.)  Where  it  appears  on  the  trial  by 
court-martial  of  a  person  charged  with  an 
offence  that  snch  person  is  by  reason  of  in- 
sanity nnfit  to  take  his  trial,  the  conrt  shall 
find  specially  that  fact ;  and  snch  person  shall 
be  kept  in  cnstody  in  the  prescribed  manner 
nntil  the  directions  of  Her  Majesty  thereon 
are  known,  or  nntil  any  earlier  time  at  which 
snch  person  is  fit  to  take  his  trial. 

(2.)  Where  on  the  trial  by  conrt-martial  of 
a  person  charged  with  an  offence  it  appears 
that  snch  (person  committed  the  offence,  bat 
that  be  was  insane  at  the  time  of  the  com^ 
mission  thereof,  the  court  shall  find  specially 
the  fact  of  his  insanity,  and  such  person  shall 
be  kept  in  cnstody  in  the  prescribed  manner 
until  the  directions  of  Her  Majesty  thereon 
are  known. 

(3.)  In  either  of  the  above  cases  Her  Ma- 
jesty may  give  orders  for  the  safe  custody  of 
such  person  during  her  pleasure,  in  such 
place  and  in  such  manner  as  Her  Majesty 
thinks  fit. 

(4.)  A  finding  under  this  section  shall  be 
subject  to  confirmation  in  like  manner  as  any 
other  finding. 

(5.)  If  a  person  imprisoned  by  virtue  of  this 
Act  becomes  insane,  then,  without  prejudice 
to  any  other  provision  for  dealing  with  such 
insane  prisoner,  a  Secretary  of  State  in  any 
case,  and  in  the  case  of  a  prisoner  confined  in 
India  the  Governor-General  of  India,  or  the 
Gx>vemor  of  any  presidency  in  which  the 
person  is  confined,  and  in  the  case  of  a  pri- 
soner confined  in  a  colony  the  Governor  of 
that  colony,  may,  upon  a  certificate  of  such 
insanity  by  two  qualined  medical  practitioners, 
order  the  removal  of  such  prisoner  to  an 
asylum  or  other  proper  place  for  the  reception 
of  insane  persons  in  tne  United  Kingdom, 
India,  or  the  colony,  according  as  the  prisoner 
is  confined  in  the  United  Kingdom,  India,  or 
the  colony,  there  to  remain  for  the  unexpired 
term  of  his  imprisonment,  and,  upon  such 
person  being  certified  in  the  like  manner  to  be 
again  of  sound  mind,  may  order  his  removal 
to  any  prison  in  which  ho  might  have  been 
confined  if  he  had  not  become  insane,  there  to 
undei^  the  remainder  of  such  punishment. 

Oeneral  Provisiona  as  to  Prieons, 

131.  (1.)  A  Secretary  of  State  ma^  from 
time  to  time  make  arrangements  with  the 
Governor-General  of  India  or  the  Governor  of 
a  colony  for  the  reception  in  any  prison  in 
India  or  in  such  colony  of  prisoners  under  this 
Act,  and  of  deserters  or  absentees  without 
leave  from  Her  Majesty's  service,  on  payment 


of  such  sums  as  are  provided  by  the  arrange- 
ment, and  the  governor  of  any  prison  to 
which  any  such  arrangement  relates  shall  be 
under  the  same  obligation  as  the  governor  of 
a  prison  in  the  Unit-ed  Kingdom  to  receive 
and  detain  such  prisoners,  deserters,  and 
absentees  without  leave : 

(2.)  Provided  that  where  a  prisoner  has  been 
sentenced  in  India  or  in  a  colony  to  a  term  of 
imprisonment  exceeding  twelve  months  or  to  a 
term  of  penal  servitude,  he  shall  be  transferred 
as  soon  as  practicable  to  a  prison  or  convict 
establishment  within  the  United  Kingdom, 
unless  in  the  case  of  imprisonment  the  court 
shall  for  special  reasons  otherwise  order,  there 
to  undergo  his  sentence ;  or  unless  he  belongs 
to  a  class  with  respect  to  which  a  Secretary  of 
State  has  declared  that,  by  reason  of  the  climate 
or  place  of  his  birth  or  the  place  of  his  enlist- 
ment, or  otherwise,  it  is  not  beneficial  to  the 
prisoner  to  transfer  him  to  the  United  King- 
dom; every  such  declaration  shall  be  laid 
before  both  Houses  of  Parliament. 

(3.)  Any  order  which  can  be  made  under 
this  section  by  the  court  may  be  made  by  the 
confirming  authority  in  confirming  the  finding 
and  sentence,  and  in  the  case  of  any  com- 
mutation or  remission  of  sentence,  may  be 
made  by  the  authority  commuting  or  remitting 
the  sentence. 

132.  (1.)  The  governor  of  every  prison  in 
the  United  Kingdom,  and  tiie  governor  of 
every  prison  in  India  or  a  colony  who  is  under 
the  same  obligation  as  the  governor  of  a  prison 
in  the  United  Elingdom,  shall  receive  and  con- 
fine, until  discharged  or  delivered  over  in  due 
course  of  law,  all  prisoners  sent  to  snch  prison 
in  pursuance  of  this  Act,  and  every  person 
delivered  into  his  custody  as  a  deserter  or 
absentee  without  leave  by  any  person  con- 
veying him  under  legal  authority,  on  pro- 
duction of  the  warrant  of  a  conrt  of  summary 
jurisdiction  on  which  such  deserter  or  absentee 
without  leave  has  been  taken  or  committed,  or 
of  some  order  from  a  Secretary  of  State,  or 
from  the  Governor-General  of  India,  or  the 
governor  of  a  colony,  which  order  shiall  con- 
tinue in  force  until  the  deserter  or  absentee 
without  leave  has  arrived  at  his  destination. 

(2.)  Every  such  governor  shall  also  receive 
into  his  custody  for  a  period  not  exceeding 
seven  days,  any  soldier  in  military  custody 
upon  delivery  to  him  of  a  written  order  pur- 
porting to  be  signed  by  the  commanding  officer 
of  such  soldier. 

(3.)  The  provisions  of  this  section  with  respect 
to  the  governor  of  a  prison  in  the  Umted 
Kingdom  shall  apply  to  a  person  having  charge 
of  any  police  station  or  other  place  in  which 
prisoners  may  legally  be  confined. 
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Military  Prisons. 

133.  (1.)  It  shall  be  lawfnl  for  a  Secretary 
of  State,  and  in  India  for  the  G-ovemor- General, 
to  set  apart  any  building  or  part  of  a  building 
under  the  control  of  the  Secretary  of  State  or 
Governor-General  as  a  military  prison,  or  as  a 
public  prison  for  the  imprisonment  of  military 
prisoners,  and  to  declare  that  any  such  building 
or  part  of  a  building  shall  be  a  military  prison, 
or  a  public  prison,  as  the  case  may  be,  and 
every  military  prison  so  declared  shall  be 
deemed  to  be  a  public  prison  within  the 
meaning  of  the  provisions  of  this  Act  relating 
to  imprisonment,  and  if  such  prison  is  in  India 
shall  be  deemed  to  be  an  authorised  prison. 

(2.)  It  shall  be  lawful  for  a  Secretary  of 
State,  and  in  India  for  the  Governor- General, 
from  time  to  time  to  make,  alter,  and  repeal 
rules  for  the  government,  management,  and 
regulation  of  military  prisons,'  and  for  the 
appointment  and  removal  and  powers  of  in- 
spectors, visitors,  governors,  and  oflBcers 
thereof,  and  for  the  labour  of  military  prisoners 
therein,  and  for  the  safe  custody  of  such 
prisoners,  and  for  the  maintenance  of  dis- 
cipline among  them,  and  for  the  punishment 
by  personal  correction,  not  exceeding  twenty- 
five  lashes  in  the  case  of  corporal  punishment, 
restraint,  or  otherwise  of  offences  committed 
by  such  prisoners,  so,  however,  that  such  rules 
shall  not  authorise  corporal  pimishment  to  be 
inflicted  for  any  offence  in  addition  to  the 
offences  for  which  such  punishment  can  be 
inflicted  in  pursuance  of  the  Prison  Act,  1865, 
and  the  Prison  Act,  1877,  nor  render  the 
imprisonment  more  severe  than  it  is  under 
the  law  in  force  for  the  time  being  in  any 
public  prison  in  England,  subject  to  the  Prison 
Act,  1§77,  and  provided  that  all  the  regu- 
lations in  the  Prison  Act,  1865,  and  in  the 
Prison  Act,  1877,  as  to  the  duties  of  gaolers, 
medical  officers,  and  coroners  shall  be  con- 
tained in  such  ^les,  so  far  as  the  same  can  be 
made  applicable. 

(3.)  On  all  occasions  of  death  by  violence  or 
attended  with  suspicious  circumstances  in  any 
military  prison  in  India  an  inquest  is  to  be 
held,  to  make  inquiry  into  the  cause  of  death. 
Tlie  commanding  officer  shall  cause  notice  to 
be  given  to  the  nearest  magistrate,  duly  autho- 
rised to  hold  inquests,  and  such  magistrate 
shall  hold  an  inquest  into  the  cause  of  any 
such  death,  in  the  manner  and  with  the  powers 
provided  in  the  case  of  similar  inquiries  held 
under  the  law  for  the  time  being  in  force  in 
India  for  regulating  criminal  procedure. 

(4.)  Where  from  any  cause  there  is  no  com- 
petent civil  authority  available,  the  com- 
manding officer  shall  convene  a  court  of 
inquest.    Such  court  shall  be  convened  and 


shall  hold  the  inquest  in  such  manner  as  may 
be  prescribed. 

(5.)  Such  rules  may  apply  to  such  prisons 
any  enactments  of  the  IVison  Act,  1865,  im- 
posing punishments  on  any  persons  not 
prisoners. 

(6.)  All  rules  made  b^  a  Secretary  of  State 
in  pursuance  of  this  section  shall  be  laid  before 
Parliament  as  soon  as  practicable  after  they 
are  made,  if  Parliament  be  then  sitting,  and  if 
not,  as  soon  as  practicable  after  the  commence- 
ment of  the  then  next  session  of  Parliament. 

134.  (1.)  No  soldiers  shall  be  confined,  longer 
than  is  absolutely  necessary,  in  prisons  other 
than  military  prisons  in  India  ana  the  colonies 
where  the  rules  for  the  government  and 
management  of  such  prisons  differ  from  those 
made  by  the  Governor- General  of  India  and  a 
Secretary  of  State  in  the  case  of  India  and  tho 
colonies  respectively. 

135.  Whereas  it  is  expedient  that  a  clear 
difference  should  be  made  between  the  treat- 
ment of  prisoners  convicted  of  breaches  of 
discipline  and  the  treatment  of  prisoners  con- 
victed of  offences  of  an  immoral,  dishonest, 
shameful,  or  criminal  character,  a  Secretary 
of  State  shall  from  time  to  time  make  rales 
for  the  classification  and  treatment  of  such 
prisoners. 

Pay. 

136.  The  pay  of  an  officer  or  soldier  of  Her 
Majesty's  regular  forces  shall  be  paid  without 
any  deduction  other  than  the  deductions  autho- 
rised by  this  or  any  other  Act  or  by  any  royal 
warrant  for  the  time  being. 

137.  The  following  penal  deductions  may  be 
made  from  the  ordinary  pay  due  to  an  officer 
of  the  regular  forces : 

(1.)  AU  ordinary  pajr  due  to  an  officer  who 
absents  himself  without  leave  or  overstays 
the  period  for  which  leave  of  absence  has 
been  granted  him,  unless  a  satisfactorj 
explanation  has  been  given  through  the 
commanding  officer  of  such  officer,  and 
has  been  notified  as  satisfactory  by  the 
Commander-in-Chief  to  a  Secretary  of 
State: 

(2.)  The  sum  required  to  make  good  sack 
compensation  for  any  expenses,  loss, 
damage,  or  destruction  occasioned  by  the 
commission  of  any  offence  as  may  be 
awarded  by  the  court-martial  by  whom  be 
is  convicted  of  such  offence : 

(3.)  The  sum  required  to  make  good  the  pay 
of  any  officer  or  soldier  which  he  has  un- 
lawfully retained  or  unlawfully  refused  to 
pay. 
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138.  The  following  penal  dednctionB  may  be 
made  from  the  ordinary  pay  dae  to  a  soldier 
of  the  regular  forces : 

(1.)  All  ordinary  pay  for  every  day  of  absence 
either  on  desertion  or  without  leave,  or  as 
prisoner  of  war,  and  for  every  day  of  im- 
prisonment either  under  sentence  for  an 
offence  awarded  by  a  civil  court  or  court- 
martial,  or  by  his  commanding  officer,  or 
if  he  is  on  board  one  of  Her  Majesty's 
ships  by  the  commanding  officer  of  that 
ship,  or  under  detention  on  the  charge  for 
an  offence  of  which  he  is  afterwards  con- 
victed by  a  civil  court  or  court-martial,  or 
under  detention  on  the  charge  for  absence 
without  leave  for  which  he  is  afterwards 
awarded  imprisonment  by  his  commanding 
officer ; 

(2.)  All  ordinary  pay  for  every  day  on  which 
ho  is  in  hospital  on  account  of  sickness 
certified  by  the  proper  medical  officer 
attending  on  him  at  the  hospital  to  have 
been  caused  by  an  offence  under  this  Act 
committed  by  him ; 

(3.)  The  sum  required  to  make  good  such 
compensation  for  any  expenses,  loss,  da- 
mage, or  destruction  occasioned  by  the 
commission  of  any  offence  as  may  be 
awarded  by  the  court-martial  by  whom  he 
is  convicted  of  such  offence,  or  if  he  is  on 
board  of  one  of  Her  Majesty's  ships  by 
the  commanding  officer  of  that  ship,  or 
where  he  has  confessed  the  offence  and  his 
trial  is  dispensed  with  by  order  under 
section  seventy-one  of  this  Act,  as  may  be 
awarded  by  that  order  or  by  any  other 
order  of  a  competent  military  authority 
under  that  section ; 

(4.)  The  sum  reouired  to  make  good  such 
compensation  lor  any  expenses  caused  by 
•him,  or  for  any  loss  of  or  damage  or 
destruction  done  by  him  to  any  arms, 
ammunition,  equipment,  clothing,  instru- 
montB,  or  regimental  necessaries  or  military 
decoration,  or  to  any  buildings  or  property, 
as  may  be  awarded  by  his  commanding 
officer,  or,  in  case  he  requires  to  be  tried  by 
a  court-martial,  by  that  court-martial,  or 
if  he  is  on  board  one  of  Her  Majesty's  ships, 
by  the  commanding  officer  of  that  ship ; 

(5.)  Where  a  soldier  at  the  time  of  his  enlist- 
ment belonged  to  any  part  of  the  auxiliary 
forces,  the  sum  required  to  make  good  any 
compensation  for  which  at  the  time  of  his 
enlistment  he  was  under  stoppage  of  pay 
as  a  member  of  the  auxiliary  forces,  and 
any  sum  which  he  is  liable  to  pay  by  reason 
of  his  quitting  the  said  part  of  the  auxiliary 
forces  upon  his  enlistment ; 

(6.)  Where  a  soldier's  liquor  ration  is  stopped 
by  his  commanding  officer  on  board  any 


ship,  whether  commissioned  by  Her  Ma- 
jesty or  not,  the  sum  equivalent  to  such 
ration,  whether  previously  drawn  by  the 
soldier  or  not,  not  exceeding  one  penny  a 
day  for  twenty-eight  days  ; 
(7.)  The  sum  requii'ed  to  pay  a  fine  awarded 
by  a  court-martial,  his  commanding  officer, 
or  a  civil  court ;  and 
(8.)  The  sum  required  to  pay  any  sum  ordered 
by  a  Secretary  of  State  to  be  paid  as  men- 
tioned in  this  Act  for  the  maintenance  of 
his  wife  or  child,  or  of  any  bastard  child, 
or  towards  the  cost  of  any  relief  given  by 
way  of  loan  to  his  wife  or  child : 
Provided  that — 

(a.)  the  total  amount  of  deductions  from  the 
ordinary  pay  due  to  a  soldier  in  respect  of  the 
sums  required  to  pay  any  compensation,  fine, 
or  sum  awarded  or  ordered  to  be  paid  as  afore- 
said by  a  court-martial,  commanding  officer, 
or  Secretary  of  State  shall  not  exceed  such  sum 
as  will  leave  to  the  soldier,  after  paying  for  his 
messing  and  washing,  less  than  one  penny  a 
day;  and 

(h.)  a  person  shall  not  be  subjected  in  respect 
of  any  compensation,  fine,  or  sum  awarded  or 
ordered  to  be  paid  as  aforesaid  to  any  deduc- 
tions greater  than  is  sufficient  to  make  good 
the  expenses,  loss,  damage,  or  destruction  for 
which  such  compensation  is  awarded,  or  to  pay 
the  said  sum. 

139.  Any  deduction  of  pay  authorised  by  this 
Act  may  be  remitted  in  such  manner  and  by 
such  authority  as  may  be  from  time  to  time 
provided  by  Royal  Warrant,  and  subject  to  the 

E revisions  of  any  such  warrant  may  be  remitted 
y  the  Secretary  of  State. 

140.  (1.)  Any  sum  authorised  by  this  Act  to 
be  deducted  from  the  ordinary  pay  of  an  officer 
or  soldier  may,  without  prejudice  to  any  other 
mode  of  recovering  the  same,  be  deducted  from 
the  ordinary  pay  or  from  any  sums  due  to  such 
officer  or  soldier,  in  such  manner,  and  when 
deducted  or  recovered  may  be  appropriated  in 
such  manner,  as  may  be  from  time  to  time 
directed  by  any  regulation  or  order  of  the 
Secretary  of  State. 

(2.)  And  any  such  regulation  or  order  may 
from  time  to  time  declare  what  shall  be  deemed 
for  the  purposes  of  the  provisions  of  this  Act 
relating  to  deductions  from  pay  to  constitute  a 
day  of  absence  or  a  day  of  imprisonment,  so, 
however,  that  no  time  shall  be  so  reckoned  as 
a  day  unless  the  absence  or  imprisonment  has 
lasted  for  six  hours  or  upwards,  whether  wholly 
in  one  day  or  partly  in  one  day  and  partly  in 
another,  or  unless  such  absence  prevented  the 
absentee  from  fulfilling  any  military  duty 
which  was  thereby  thrown  upon  some  other 
person. 
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(3.)  In  caees  of  doubt  as  to  the  proper  issne 
of  pay  or  the  proper  dednction  from  pay  due 
to  any  officer  or  soldier,  the  pay  may  be  with- 
held until  Her  Majesty's  order  respecting  it 
has  been  signified  through  a  Secretary  of  State, 
which  order  shall  be  final. 

141.  Every  assignment  of,  and  every  charge 
on,  and  every  agreement  to  assign  or  charge 
any  deferred  pay,  or  military  reward  payable 
to  any  officer  or  soldier  of  any  of  Her  Majesty's 
forces,  or  any  pension,  allowance,  or  relief 
payable  to  any  such  officer  or  soldier,  or  his 
widow,  child,  or  other  relative,  or  to  anv 
person  in  respect  of  any  military  service,  shall, 
except  so  far  as  the  same  is  made  in  pursuance 
of  a  Eoyal  Warrant  for  the  benefit  of  the 
family  of  the  person  entitled  thereto,  or  as 
may  be  authorised  bv  any  Act  for  the  time 
being  in  force,  be  void. 

142.  (1.)  Where  any  regulations  made  by 
the  Secretary  of  State  or  the  Commissioners 
of  Her  Majesty's  Treasury,  with  respect  to  the 
payment  of  any  military  reward,  pension,  or 
allowance,  or  any  sum  payable  in  respect  of 
military  service,  or  with  respect  to  the  payment 
of  money  or  delivery  of  property  in  the 
possession  of  the  military  authorities,  provide 
for  proving,  whether  on  oath  or  by  statutory 
declaration,  the  identity  of  the  recipient  or 
any  other  matter  in  connexion  with  such  pay- 
ment, such  oath  may  be  administered  and  de- 
claration taken  by  the  persons  specified  in  the 
regulations,  and  any  person  who  in  such  oath 
or  declaration  wilfully  makes  any  false  state- 
ment shall  be  liable  to  the  punishment  of 
perjury. 

(2.)  Any  person  who  falsely  represents  him- 
self to  any  military,  naval,  or  civil  aailiority 
to  belong  to  or  to  be  a  particular  man  in  the 
regular  reserve  or  auxiliary  forces  shall  be 
deemed  to  be  guilty  of  personation. 

(3.)  Any  person  who  is  guilty  of  an  ofience 
under  the  False  Personation  Act,  1874,  in 
relation  to  any  military  pay,  reward,  pension, 
or  allowance,  or  to  any  sum  payable  in  respect 
of  military  service,  or  to  any  money  or  pro- 
perty in  the  possession  of  the  miiitaoy  autho- 
rities, or  is  guilty  of  personation  under  this 
section,  shall  be  liable,  on  summary  convic- 
tion, to  imprisonment,  with  or  without  hard 
labour,  for  a  term  not  exceeding  three  months, 
or  to  a  fine  not  exceeding  twenty-five  pounds. 

(4.)  Provided  that  nothing  in  this  section 
shall  prevent  any  person  from  being  proceeded 
against  and  punished  under  any  other  enact- 
ment or  at  common  law  in  respect  of  any 
offence,  so  that  he  be  not  punished  twice  for 
the  same  offence. 


Exempiions  of  Ojficers  and  Soldiers, 

143.  (1.)  All  officers  and  soldiers  of  Her 
Majesty's  regular  forces  on  duty  or  on  the 
march ;  and 

Their  horses  and  baggage ;  and 
All  prisoners  under  military  escort ;  and 
All  carriages  and  horses  belonging  to  Her 
Majesty  or  employed  in  her  military  ser- 
vice, when  conveying  any  such  persons  as 
above  in  this  section  mentioned,  or  baggage 
or  stores,  or  returning  from  conveying 
the  same 
shall  be  exempted  from  payment  of  any  duties 
or  tolls  on  embarking  or  disembarking  from 
or  upon  any  pier,  wharf,   quay,  or  landing- 
place,  or  in  passing  along  or  over  any  turn- 
pike or  other  road  or  bridge,  otherwise  de- 
mandable  by  virtue  of  any  Act  of  Parliament 
already  passed  or  hereafter  to  be  passed,  or  by 
virtue  of  any  Act,  Ordinance,  order,  or  direc- 
tion of  the  legislature  or  other  authority  in 
India  or  any  colony : 

Provided  that  nothing  in  this  section  shall 
exempt  any  boats,  barges,  or  other  vessels 
employed  in  conveying  the  said  persons, 
horses,  baggage,  or  stores  along  any  canal 
from  payment  of  tolls  in  like  manner  as  other 
boats,  barges,  and  vessels. 

(2.)  When  any  soldiers  have  occasion  in  their 
march  by  route  to  pass  regular  ferries  in  Scot- 
land, the  officer  commanding  may,  at  his 
option,  pass  over  with  his  soldiers  as  passengers, 
and  shall  pay  for  himself  and  each  soldier  one 
half  only  of  the  ordinary  rate  payable  by  single 
persons,  or  may  hire  the  ferry  boat  for  himself 
and  his  party,  debarring  others  for  that  time, 
and  shall  in  all  such  cases  pay  only  half  the 
ordinary  rate  for  such  boat. 

(3.)  Any  person  who  demands  and  receives 
any  duty,  toll,  or  rate  in  contravention  of  this 
section  shall,  on  summary  conviction,  be  liable 
to  a  fine  not  exceeding  five  pounds  nor  less 
than  ten  shillings. 

144.  (1.)  A  soldier  of  Her  Maiesty's  regular 
forces  shall  not  be  liable  to  be  taken  out  of  Her 
Majesty's  service  by  any  process,  execution,  or 
order  of  any  court  of  law  or  otherwise,  or  to 
be  compelled  to  appear  in  person  before  any 
court  of  law,  except  in  respect  of  the  following 
matters,  or  one  of  them ;  that  is  to  say, 

(a.)  On  account  of  a  charge  of  or  conviction 

for  crime ;  or 
(&.)  On  account  of  any  debt,  damages,  or  sum 

of  money,  when  the  amount  exooeds  thirty 

rounds  over  and  above  all  oosta  of  suit. 
For  the  purposes  of  this  section  a  crime 
shall  mean  a  felony,  miBdemeanor,  or  other 
crime  or  offence  punishaUe,  aoooiTUng  to  the 
law  in  force  in  tiiat  part  of  Her  Majesiy's 
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dozainions  in  which  such  soldier  is,  with  fine 
or  imprisonment  or  some  greater  punishment, 
and  snail  not  include  the  offence  of  a  person 
absenting  himself  from  his  service,  or  neglect- 
ing to  fulfil  his  contract,  or  otherwise  miscon- 
ducting himself  respecting  his  conduct. 

(3.)  For  the  purposes  of  this  section  a  court 
of  law  shall  be  deemed  to  include  a  court  of 
summary  jurisdiction  and  any  magistrate. 

(4.)  The  amount  of  the  debt,  damages,  or 
sum  shall  be  proved  for  the  purpose  of  any 
process  issued  before  the  court  has  adjudicated 
on  the  case  by  an  affidavit  of  the  person  seeking 
to  recover  the  same  or  of  some  one  on  his  be- 
Imlf,  and  such  affidavit  shall  be  sworn,  without 
payment  of  any  fee,  in  the  manner  in  which 
affidavits  are  sworn  in  the  court  in  which  pro- 
ceedings are  taken  for  the  recovery  of  the  sum, 
and  a  memorandum  of  such  affidavit  shall, 
without  fee,  be  indorsed  upon  any  process  or 
order  issued  against  a  soldier. 

(5.)  All  proceedings  and  documents  in  or 
incidental  to  a  process,  execution,  or  order  in 
contravention  of  this  section  shall  be  void; 
and  where  complaint  is  made  by  a  soldier  or 
his  commanding  officer  that  such  soldier  is 
dealt  with  in  contravention  of  this  section  by 
any  process,  execution,  or  order  issued  out  of 
any  court,  and  is  made  to  that  court  or  to  any 
court  superior  to  it,  the  court  or  some  judge 
thereof  shall  examine  into  the  complaint,  and 
shall,  if  necessary,  discharge  such  soldier  with- 
out fee,  and  may  award  reasonable  costs  to  the 
complainant,  which  may  be  recovered  as  if 
costs  had  been  awarded  in  his  favour  in  any 
action  or  other  proceeding  in  such  court. 
Provided  that — 

(1.)  Any  person  having  cause  of  action  or 
suit  against  a  soldier  of  the  regular  forces 
may,  notwithstanding  anything  in  this 
section,  after  due  notice  in  writmg  given 
to  the  soldier,  or  left  at  his  last  quarters, 
proceed  in  such  action  or  suit  to  judgment, 
and  have  execution  other  than  against  the 
person,  pay,  arms,  ammunition,  equip- 
ments, regimental  necessaries,  or  cloihing 
of  such  soldier ;  and 
(2.)  This  section  shall  not  prevent  such  pro- 
ceeding with  respect  to  apprentices  and 
indentured  labourers  as  is  authorised  by 
this  Act. 

145.  (1.)  A  soldier  of  the  regular  forces  shall 
be  liable  to  contribute  to  the  maintenance  of 
his  wife  and  of  his  children,  and  also  to  the 
maintenance  of  any  bastard  child  of  which  he 
may  be  proved  to  be  the  father,  to  the  same 
extent  as  if  he  were  not  a  soldier  ;  but  execution 
in  respect  of  any  such  liability  or  of  any  order 
or  decree  in  respect  of  such  maintenance 
shall  not  issue  against  his  person,  pay,  arms, 


ammunition,  ecjuipments,  instruments,  regi- 
mental  necessaries,  or  clothing ;  nor  shaU  hcl)e 
liable  to  be  pimished  for  the  offence  of  deserting 
or  neglecting  to  maintain  his  wife  or  family,  or 
any  member  thereof,  or  of  leaving  her  or  them 
cmirgeable  to  any  union,  parish,  or  place. 

(2.)  When  any  order  decree  is  made  under 
any  Act  or  at  common  law  for  payment  by  a 
soldier  of  the  regular  forces  either  of  the  cost 
of  the  maintenance  of  his  wife  or  child,  or  of 
any  bastard  child  of  whom  he  is  the  putative 
fa&er,  or  of  the  cost  of  any  relief  given  to  his 
wife  or  child  by  way  of  loan,  a  copy  of  such 
order  or  decree  shall  be  sent  to  a  Secretary  of 
State,  and  in  the  case — 
(a.)  Of  such  order  or  decree  being  so  sent ;  or 
{h.)  Of  it  appearing  to  the  satisfaction  of  a 
Secretary  of  State  that  a  soldier  of  the 
regular  forces  has  deserted  or  left  in  desti- 
tute   circumstances,    without    reasonable 
cause,  his  wife  or  any  of  his  legitimate 
children  under  fourteen  years  of  age, 
the  Secretary  of  State  may  order  a  portion  not 
exceeding  sixpence  of  the  daily  pay  of  a  non- 
commissioned officer  who  is  not  below  the  rank 
of  sergeant,  and  not  exceeding  threepence  of 
the    daily    pay  of   any  other  soldier,  to  bo 
deducted  from  such  daily  pay,  and  to  be  ap- 
propriated, in  the  first  case,  in  liquidation  of 
the  sum  adjudged  to  be  paid  by  such  order  or 
decree,  and  in  the  second  case,  towards  the 
maintenance  of  such  wife  or  children,  in  such 
manner  as  the  Secretary  of  State  thinks  fit. 

(3.)  Where  a  proceeding  is  instituted  against 
a  soldier  of  the  regular  forces  under  any  Act, 
or  at  common  law,  for  the  purpose  of  enforcing 
against  him  any  such  liabuitv  as  above  in  this 
section  mentioned,  and  such  soldier  is  quar- 
tered out  of  the  jurisdiction  of  the  court,  or,  if 
the  proceeding  is  before  a  court  of  summary 
jurisdiction,  out  of  the  petty  sessional  division 
in  which  the  proceeding  is  instituted,  the  pro- 
cess shall  be  served  on  the  commanding  officer 
of  such  soldier,  and  such  service  shall  not  be 
valid  unless  there  be  left  therewith,  in  the 
hands  of  the  commanding  officer^  a  sum  of 
money  (to  be  adjudged  as  costs  incurred  in 
obtaining  the  order  or  decree,  if  made  against 
the  soldier)  sufficient  to  enable  him  to  attend 
the  hearing  of  the  case  and  return  to  his  quar- 
ters, and  such  sum  may  be  expended  by  the 
commanding  officer  for  that  purpose ;  and  no 
process  whatever  under  any  Act  or  at  common 
law  in  any  proceeding  in  this  section  mentioned 
shall  be  valid  against  a  soldier  of  the  regular 
forces  if  served  after  such  soldier  is  under 
orders  for  service  beyond  the  seas. 

146.  A  person  who  is  commissioned  and  in 
full  pay  as  an  officer  in  Her  Muesty's  regular 
forces  shall  not  be  capable  of  bemg  nominated 


252 


STATUTES  OF  THE  REALM. 


[chap.  68. 


or  elected  to  be  sheriff  of  any  county,  borough, 
or  other  place,  or  to  be  mayor  or  alderman  of, 
or  to  hold  any  office  in,  any  municipal  corpora- 
tion in  any  city,  borough,  or  place  in  the 
United  Kingdom. 

147.  Every  soldier  in  Her  Majesty's  regular 
forces  shall  be  exempt  from  serving  on  any 
j«ry. 

Court  of  Bequests  hi  India. 

148.  Where  any  part  of  Her  Majesty's  regular 
forces  is  serving  in  India,  beyond  the  jurisdic- 
tion of  any  court  of  small  causes  established 
by  or  under  the  authority  of  the  Governor- 
General  of  India  in  Council,  actions  of  debt 
and  personal  actions  against  officers  and  other 
persons  subject  to  military  law,  vnth  the 
exception  of  persons  being  soldiers  of  the 
regular  forces,  which  would  be  cognizable  by 
such  court  of  small  causes  if  the  said  part  of 
Her  Majesty's  regular  forces  were  within  the 
jurisdiction  of  the  court,  shall  be  cognizable 
before  a  court  of  requests  composed  of  officers, 
and  not  elsewhere ;  provided  tnat — 

(a.)  The  value  in  question  does  not  exceed 

four  hundred  rupees  ;  and 
(6.)  The  defendant  was  a  person  of  the  above 
description  when  the  cause  of  action  arose ; 
and 
(c.)  Nothing    in  this  Act  shall  enable    an 
action  to  be  brought  in  a  military  court  of 
requests  by  an  officer  or  soldier  of  the 
regular  forces   against  an  officer  of  the 
regular  forces. 
(2.)  The   commanding  officer  of  any  camp, 
garrison,    cantonment,    or     military    post    is 
hereby  empowered  to  convene  any  such  Court. 
(3.)  Whenever,  owing  to  paucity  of  officers, 
or  to  any  other  cause,  a  court  of  requests  can- 
not conveniently  be  held  at  the  place  where 
the  defendant  may  be,  the  officer  commanding 
the  division  or  district  may  authorise  a  court 
to  be  convened  by  the  officer  commanding  at 
the  nearest  place  where  such  court  can  be 
formed. 

149.  (1.)  Courts  of  request  under  this  Act 
shall  in  all  practicable  cases  consist  of  five 
officers,  and  in  no  instance  of  less  than  three. 

(2.)  The  president  thereof  shall  in  all  prac- 
ticable cases  be  a  field  officer,  and  in  no  case 
be  under  the  rank  of  a  captain. 

(3.)  Every  member  shall  have  served  not 
less  than  five  years  as  a  commissioned  officer. 

(4.)  Before  any  proceedings  are  had  before 
such  court  the  president  and  members  shall 
take  the  following  oath,  which  oath  shall  be 
administered  by  the  president  of  the  court  to 
the  other  memoers  thereof,  and  to  the  presi- 
dent by  any  sworn  member ;  (that  is  to  say,) 


*  You  swear,  that  you  will 

*  duly    administer  justice    according  to    the 
^  evidence  in  the  matters  brought  before  yoa. 

•  So  help  you  GK)D.' 
(5.)  All  witnesses  before  any  such  court  shall 
be  sworn  and  examined  in  the  Ukc  manner  as 
in  the  case  of  a  trial  by  court-martial,  and 
shall  be  liable  to  the  same  punishment  for 
giving  false  evidence. 

(6.)  The  provisions  of  this  Act  with  respect 
to  the  substitution  of  a  solemn  declaration  for 
an  oath  in  the  case  of  a  court-martial,  shall 
apply  as  if  they  were  enacted  in  this  section, 
and  in  terms  made  applicable  thereto. 

150.  (1.)  A  miKtary  court  of  requests  held 
in  India  under  the  authority  of  this  Act,  on 
adjudging  payment  of  any  sum  by  any  person 
subject  to  military  law  (in  this  section  referred 
to  as  the  debtor),  may  either  award  execution 
thereof  generally,  or  direct  specially  that  the 
amount  named  in  the  direction,  being  the 
whole  or  any  part  of  the  said  sum,  shall  be  paid 
by  instalments  or  otherwise  out  of  any  pay  or 
other  public  money  payable  to  the  debtcn*,  and 
the  amount  named,  in  the  direction,  not  exceed- 
ing one  half  of  such  jwiy  and  public  money, 
shall,  while  the  debtor  is  in  India,  be  stopped 
and  paid  in  conformity  witli  the  direction. 

(2.)  Where  execution  is  awarded  generally 
by  a  military  court  of  requests,  the  sum,  if  not 
paid  forthwith,  shall  be  levied  by  seizure  and 
public  sale  of  such  of  the  property  of  the  debtor 
as  may  be  found  within  the  camp,  garrison, 
cantonment,  or  roilitaiy  post  to  which  the 
debtor  belongs,  and,  if  tne  proceeds  are  insuffi- 
cient to  pay  the  said  sum,  as  may  be  found 
within  the  limits  of  a  camp,  garrison,  canton- 
ment, or  military  post  in  India  to  which  the 
debtor  may  belong  at  any  subsequent  time. 

(3.)  The  levy  and  seizure  shall  be  made  under 
a  written  order  of  the  commanding  officer  of 
such  camp,  garrison,  cantonment,  or  military 
post,  grounded  on  the  judgment  of  the  court. 

(4.)  The  arms  and  equipment  of  a  debtor 
shall  not  be  liable  to  be  seued  or  sold  under 
this  section. 

(5.)  All  orders  of  the  commanding  officer  as 
to  the  manner  of  such  sale,  or  the  person  bj 
whom  the  same  shall  be  made,  or  otherwise 
respecting  the  same,  shall  be  duly  obserred ; 
ana  if  any  question  arises  whether  any  such 
property  is  liable  to  be  seized  or  sold  as  afore- 
said, the  decision  of  the  said  commanding 
officer  thereon  shall  be  final. 

(6.)  If  sufficient  property  is  not  found  within 
the  limits  of  the  camp,  garrison,  cantonment, 
or  military  post,  then  any  pay  or  public  money 
(not  exceeding  one  half)  accruing  to  the  debtcBr 
shall,  while  the  debtor  is  in  India,  be  stopped, 
in  liquidation  of  the  said  sum. 
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(7.)  If  the  debtor  does  not  receive  pay  as  an 
officer  or  from  any  public  department,  he  may 
be  arrested  by  order  of  the  commanding  officer 
of  the  camp,  garrison,  cantonment,  or  miUtary 
post,  and  imprisoned  in  some  convenient  place 
within  the  camp,  garrison,  cantonment,  or 
military  post,  for  any  period  not  exceeding 
two  months,  nnless  the  said  sum  be  sooner 
paid. 

(8.)  The  commanding  officer  shall  not,  nor 
shall  any  person  acting  on  his  orders  in  respect 
of  the  matters  aforesaid,  incur  any  liability  to 
any  person  whomsoever  for  any  act  done  by 
him  m  execution  or  intended  execution  of  the 
provisions  of  this  section. 

151.  (1.)  In  India  all  actions  of  debt  and 
personal  actions  against  persons  subject  to 
military  law,  other  than  soldiers  of  the  regular 
forces,  within  the  jurisdiction  of  any  court  of 
small  causes,  shall  be  cognisable  by  such  court 
to  the  extent  of  its  powers. 

(2.)  All  such  actions  where  the  amount  sued 
for  exceeds  four  hundred  rupees  shall  be 
cognisable  by  a  civil  court  or  court  of  small 
causes  only. 

^3.)  A  civil  court  or  court  of  small  causes,  upon 
adjudging  payment  of  any  sum  by  any  person 
subject  to  military  law  other  than  a  soldier  of 
the  regular  forces,  may  either  award  execution 
thereof  generally,  or  may  direct  specially  that 
the  amount  named  in  the  direction,  being  the 
whole  or  any  part  of  the  said  sum,  shall  be  paid 
by  instalments  or  otherwise  out  of  any  pay  or 
other  public  money  payable  to  the  debtor,  and 
the  amount  named  in  the  direction,  not  exceed- 
ing one  half  of  such  pay  and  public  money, 
shall,  while  the  debtor  is  in  India,  be  stopped 
and  paid  in  conformity  with  the  direction. 

(4.)  In  regard  to  award  of  execution  generally, 
a  civil  court  or  court  of  small  causes  shall 
proceed  in  accordance  with  the  rules  of  pro- 
cedure of  such  court  in  India. 

L^al  PenaUies  in  Mattera  respecting  Forces, 

152.  Any  person  who  falsely  represents 
himself  to  any  military,  naval,  or  civil  autho- 
rity to  be  a  deserter  from  Her  Migesty's 
regular  forces  shall  on  summary  conviction  be 
sentenced  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  period  not  exceeding  three 
months. 

153.  Any  person  who  in  the  United  Kingdom 
or  elsewhere  by  any  means  whatsoever — 

(1.)  Procures  or  persuades  any  soldier  to 
desert,  or  attempts  to  procure  or  persuade 
any  soldier  to  desert ;  or 

(2.)  Knowing  that  a  soldier  is  about  to  desert, 
aids  or  assists  him  in  deserting ;  or 


(3.)  Knowing  any  soldier  to  be  a  deserter, 

conceals  such  soldier,  or  aids  or  assists 

him  in  concealing  himself,  or  aids  or  assists 

in  his  rescue, 

shall  be  liable  on  summary  conviction  to  be 

imprisoned,  with  or  without  hard  labour,  for  a 

term  not  exceeding  six  months. 

154.  With  respect  to  deserters  the  following 
provisions  shall  have  effect : 

(1.)  Upon  reasonable  suspicion  that  a  person 
is  a  deserter,  it  shall  be  lawful  for  any 
constable,  or  if  no  constable  can  be  imme- 
diately met  with,  then  for  any  officer  or 
soldier  or  other  person,  to  apprehend  such 
suspected  person,  and  forthwith  to  bring 
him  before  a  court  of  summary  jurisdic- 
tion: 

(2.)  Where  a  person  is  brought  before  a  court 
of  summary  jurisdiction  charged  with  being 
a  deserter  under  this  Act,  such  court  may 
deal  with  the  case  in  like  manner  as  if 
such  person  were  brought  before  the  court 
charged  with  an  indictable  offence,  or  in 
ScotUnd  an  offence : 

(3.)  The  court,  if  satisfied  either  by  evidence 
on  oath  or  by  the  confession  of  such  person 
that  he  is  a  deserter,  shall  forthwith,  as  it 
may  seem  to  the  court  most  expedient  with 
regard  to  his  safe  custody,  cause  him  either 
to  be  delivered  into  military  custody  in 
such  manner  as  the  court  may  deem  most 
expedient,  or,  until  he  can  be  so  delivered, 
to  be  committed  to  some  prison,  police 
station,  or  other  place  legally  provided 
for  the  confinement  of  persons  in  custody, 
for  such  reasonable  time  as  appears  to  the 
court  reasonably  necessary  for  the  purpose 
of  delivering  him  into  military  custody : 

(4.)  Where  the  person  confessed  himself  to 
be  a  deserter,  and  evidence  of  the  truth  or 
falsehood  of  such  confession  is  not  then 
forthcoming,  the  court  shall  remand  such 
person  for  the  purpose  of  obtaining  infor- 
mation as  to  the  truth  or  falsehood  of  the 
said  confession,  and  for  that  purpose  the 
court  shall  transmit,  if  sitting  in  the 
United  Kingdom  to  a  Secretary  of  State, 
and  if  in  India  to  the  general  or  other 
officer  commanding  the  forces  in  the 
military  district  or  station  where  the  court 
sits,  and  if  in  a  colony  to  the  general  or 
other  officer  commanding  the  forces  in 
that  colony,  a  return  (in  this  Act  referred 
to  as  a  descriptive  return)  containing  sach 
particulars  and  being  in  such  form  as  is 
specified  in  the  Fourth  Schedule  to  this 
Act,  or  as  may  be  ft*om  time  to  time 
directed  by  a  Secretary  of  State  : 

(5.)  The  court  may  from  time  to  time  remand 
the  said  i)er8on  for  a  period  not  exceeding 
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eight  days  in  each  instance  and  not  ex- 
ceeding in  the  whole  such  period  as  appears 
to  the  court  reasonably  necessary  for  the 
purpose  of  obtaining  the  said  information : 

(6.)  Where  the  court  cause  a  person  either  to 
be  delivered  into  military  custody  or  to  be 
committed  as  a  deserter,  the  court  shall 
send,  if  in  the  United  Kingdom  to  a 
Secretary  of  State,  and  if  in  India  or  a 
colony  to  the  general  or  other  officer  com- 
manding as  aforesaid,  a  descriptive  return 
in  relation  to  such  deserter,  for  which  the 
clerk  of  the  court  shall  be  entitled  to  a  fee 
of  two  shillings : 

(7.)  A  Secretary  of  State  shall  direct  payment 
of  the  said  fee. 

155.  Every  person  (except  the  Army  Purchase 
Commissioners,  and  persons  acting  under  their 
authority  by  virtue  of  the  Begulation  of  the 
Forces  Act,  1871,)  who  negotiates,  acts  as  agent 
for,  or  otherwise  aids  or  connives  at — 

(1.)  The  sale  or  purchase  of  any  commission 

in  Her  Majesty's  regular  forces ;  or 
(2.)  The  giving  or  receiving  of  any  valuable 
consideration  in  respect  of  any  promotion 
in  or  retirement  from  such  forces,  or  any 
employment  therein ;  or 
(3.)  Any  exchange  which  is  made  in  manner 
not  authorised  by  reflations    made  in 
pursuance  of  the  Begmiental  Exchanges 
Act,  1875,  and  in  respect  of  which  an^ 
sum  of  money  or  other  consideration  is 
given  or  received, 
shall  bo  liable  on  conviction  on  indictment  or 
information  to  a  fine  of  one  hundred  pounds, 
or  to  imprisonment  for  any  period  not  exceed- 
ing six  months,  and  if  an  officer,  on  conviction 
by  court-martial,  to  be  dismissed  the  service. 

156.  (1.)  Every  person  who — 

(a.)  Buys,  exchanges,  takes  in  pawn,  detains, 

or  receives  from  a  soldier,  or  any  x>erson 

acting  on   his  behalf,  on   any   pretence 

whatsoever;  or 

(&.)  Solicits  or  entices  any  soldier  to  sell, 

exchange,  pawn,  or  give  away ;  or 

(e.)  Assists  or  acts  for  a  soldier  in  selling, 

exchanging,  pawning,  or   making  away 

with, 

any  of  the  property  following;  namely,  any 

arms,  ammunition,  equipments,  instruments, 

regimental   necessaries,  or  clothing,  or  any 

military  decorations  of  an  officer  or  soldier, 

or  any  furniture,  bedding,  blankets,   sheets, 

utensils,  and  stores  in  regimental  charge,  or 

any  provisions  or  forage  issued  for  the  use  of 

an  officer  or  soldier,  or  his  horse,  or  of  any 

horse  employed   in   Her   Majesty's    service, 

shall,  unless  ho  proves  either  that  he  acted  in 

ignorance  of  the  same  being  such  property  as 


aforesaid,  or  of  the  person  with  whom  he  dealt 
being  or  acting  for  a  soldier,  or  that  the  same 
was  sold  by  order  of  a  Secretary  of  State  or 
some  competent  military  authority,  be  liable 
on  summary  conviction,  m  the  case  of  the  first 
offence,  to  a  fine  not  exceeding  twenty  pounds, 
together  with  treble  the  value  of  any  property 
of  which  such  offender  has  become  poesessed 
by  means  of  his  offence ;  and  in  the  case  of  a 
second  offence,  to  a  fine  not  less  than  five 
pounds,  and  not  exceeding  twenty  pounds, 
together  with  treble  the  value  of  any  property 
of  which  such  offender  has  become  possessed 
by  means  of  his  offence,  or  to  imprisonment, 
with  or  without  hard  labour,  for  a  term  not 
exceeding  six  months. 

(2.)  Where  any  such  property  as  above  in 
this  section  mentioned  is  founa  in  the  posses- 
sion or  keeping  of  any  person,  such  person 
may  be  taken  or  summoned  before  a  court  of 
summary  jurisdiction,  and  if  such  court  have 
reasonable  ground  to  believe  that  the  property 
so  found  was  stolen,  or  was  bought,  exchanged, 
taken  in  pawn,  obtained  or  received  in  con- 
travention of  this  section,  then  if  such  person 
does  not  satisfy  the  court  that  he  came  by  the 
property  so  found  lawfully  and  without  any 
contravention  of  this  Act,  ne  shall  be  liable  on 
summary  conviction  to  a  penalty  not  exceeding 
five  pounds. 

(3.)  A  person  charged  with  an  offbnce  against 
this  section,  and  the  wife  or  husband  of  such 
person,  may,  if  he  or  she  think  fit,  be  sworn 
and  examined  as  an  ordinary  witness  in  the 
case. 

(4.)  A  person  found  committing  an  offence 
a^inst  this  section  may  be  apprehended 
without  warrant,  and  taken,  together  with  the 
property  which  is  the  subject  of  the  offence, 
before  a  court  of  summary  jurisdiction;  and 
any  person  to  whom  any  such  prooerty  as  above 
mentioned  is  offbred  to  be  solo,  pawned,  or 
delivered,  who  has  reasonable  cause  to  suppose 
that  the  same  is  offered  in  contravention  of 
this  section,  may,  and  if  he  has  the  power 
shall,  apprehend  the  person  offering  such  pro- 
perty, and  forthwith  take  him,  together  with 
such  property,  before  a  court  of  summary 
jurisdiction. 

(5.)  A  court  of  summary  jurisdiction,  if 
satisfied  on  oath  that  there  is  reasonable  cause 
to  suspect  that  any  person  has  in  his  possession, 
or  on  his  premises,  any  property  on  or  with 
respect  to  which  any  offence  in  this  section 
mentioned  has  been  committed,  may  grant 
a  warrant  to  searoh  for  such  property,  as  in  the 
case  of  stolen  goods ;  and  any  property  found 
on  such  search  shall  be  seized  by  the  officer 
charged  with  the  execution  of  such  warnunt, 
who  shall  bring  the  person  in  whose  possession 
the    same   is    found   before   some    court    of 
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summoiy  jurisdiction  to  be  dealt  with  according 
to  law. 

(6.)  For  the  purposes  of  this  section  property 
shall  be  deemed  to  be  in  the  possession  or 
keeping  of  a  person  if  he  knowingly  has  it  in 
the  actual  possession  or  keeping  of  any  other 
person,  or  in  any  house,  building,  lodging, 
apartment,  field,  or  place,  open  or  inclosed, 
whether  occupied  by  himself  or  not,  and 
whether  the  same  is  so  had  for  his  own  use  or 
benefit,  or  for  the  use  or  benefit  of  another. 

(7.)  Articles  which  are  public  stores  within 
the  meaning  of  the  Pubhc  Stores  Act,  1875, 
and  are  not  mcluded  in  the  foregoing  descrip- 
tion, shall  not  be  deemed  to  be  stores  issued 
as  regimental  necessaries  or  otherwise  within 
the  meaning  of  section  thirteen  of  that  Act. 

(8.)  It  smdl  be  lawful  for  the  Govern or- 
Gteneral  of  India  or  for  the  legislature  of 
any  colony,  on  the  recommendation  of  the 
governor  thereof,  but  not  otherwise,  by  any 
law  or  ordinance  to  reduce  a  minimum  fine 
under  this  section  to  such  amount  as  may  to 
such  Q-ovemor-General  or  legislature  api)ear 
to  be  better  adapted  to  the  pecuniary  means  of 
the  inhabitants. 

Jtn'iadiction. 

157.  Where  a  person  subject  to  militai^  law 
has  been  acquitted  or  convicted  of  an  offence 
by  a  court-martial,  he  shall  not  be  liable  to  be 
tried  again  by  a  court-martial  in  respect  of 
that  oflSnce. 

158.  (1.)  Where  an  offence  under  this  Act 
has  been  committed  by  any  person  while  sub- 
ject to  military  law,  such  person  maybe  taken 
into  and  kept  in  military  custody,  and  tried 
and  punishea  for  such  offence,  although  he,  or 
the  corps  or  battalion  to  which  he  belongs,  has 
ceased  to  be  subject  to  military  law,  in  like 
manner  as  he  might  have  been  taken  into  and 
kept  in  military  custody,  tried  or  punished,  if 
he  or  such  corps  or  battalion  had  continued  so 
subject : 

IVovided  that  where  a  person  has  since  the 
commission  of  an  offence  ceased  to  be  subject 
to  military  law,  he  shall  not  be  tried  for  such 
offence,  except  in  the  case  of  the  offence  of 
mutiny,  desertion,  or  fraudulent  enlistment, 
unless  his  trial  commences  within  three 
months  after  he  has  ceased  to  be  subject  to 
military  law ;  but  this  section  shall  not  affect 
the  jurisdiction  of  a  civil  court  in  the  case  of 
any  offence  triable  by  such  court  as  well  as  by 
court-martial. 

(2.)  Where  a  person  subject  to  military  law 
is  sentenced  by  court-martial  to  penal  servi- 
tude or  imprisonment,  this  Act  shall  apply  to 
him  during  the  term  of  his  sentence,  notwith- 
standing uiat  he  is  discharged  or  dismissed 


from  Her  Majesty's  service,  or  has  otherwise 
ceased  to  be  subject  to  military  law,  and 
he  may  be  kept,  removed,  imprisoned,  and 
punished  accordingly  as  if  he  continued  to  be 
subject  to  military  law. 

159.  Any  person  subject  to  military  law  who 
within  or  without  Her  Majesty's  dominions 
commits  any  offence  for  which  he  is  liable  to 
be  tried  by  court-martial  may  l^e  tried  and 
punished  for  such  offence  at  any  place  (either 
within  or  without  Her  Majesty's  dominions) 
which  is  within  the  jurisdiction  of  an  officer 
authorised  to  convene  general  courts-martial, 
and  in  which  the  offender  may  for  the  time 
being  be,  in  the  same  manner  as  if  the  offence 
had  been  committed  where  the  trial  by  court- 
martial  takes  place,  and  the  offender  were 
under  the  command  of  the  officer  convening 
such  court-martial. 

160.  No  person  shall  be  subject  to  any 
punishment  or  penalties  under  the  provisions 
of  this  Act  other  than  those  which  could  have 
been  inflicted  if  he  had  been  tried  in  the  place 
where  the  offence  was  committed. 

161.  A  person  shall  not  in  pursuance  of  this 
Act  be  tried  or  punished  for  any  offence  triable 
by  court-martial  committed  more  thim  three 
years  before  the  date  at  which  his  trial  begins, 
except  in  the  case  of  the  offence  of  mutiny, 
desertion,  or  fraudulent  enlistment ;  but  this 
section  shall  not  affect  the  jurisdiction  of  a 
civil  court  in  the  case  of  any  offence  triable  by 
such  court,  as  well  as  by  court-martial ;  and 
where  a  soldier  has  served  continuously  in  an 
exemplary  manner  for  not  less  than  three 
years  in  any  corps  of  Her  Majesty's  regular 
forces  he  shall  not  be  'tried  for  any  such 
offence  of  desertion  (other  than  desertion  on 
active  service),  or  of  fraudulent  enlistment,  as 
was  committed  before  the  commencement  of 
such  three  years,  but  where  such  offence  was 
fraudulent  enlistment  all  service  prior  to  such 
enlistment  shall  be  forfeited. 

162.  (1.)  If  a  person  sentenced  by  a  court- 
martial  in  pursuance  of  this  Act  to  punish- 
ment for  an  offence  is  afterwards  tried  by  a 
civil  court  for  the  same  offence,  that  court 
shall,  in  awarding  punishment,  have  regard  to 
the  military  punishment  he  may  have  already 
undergone. 

(2.)  Save  as  aforesaid,  nothing  in  this  Act 
shall  exempt  an  officer  or  soldier  from  being 

E'oceeded  against  by  the  ordinary  course  of 
w,  when  accused  or  convicted  of  any  offence, 
except  such  an  offence  as  is  declared  not  to  be 
a  crime  for  the  purpose  of  the  provisions  of 
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this  Act  relating  to  taking  a  soldier  out  of  Her 
Majesty's  service. 

(3.)  If  an  oflRcer — 

(a.)  Neglects  or  refuses  on  application  to 
deliver  over  to  the  civil  magistrate  anv 
officer  or  soldier  under  his  commana, 
who  is  so  accused  or  convicted  as  afore- 
said; or 

(6.)  Wilfully  obstructs  or  neglects  or  refuses 

to  assist  constables  or  other  ministers  of 

justice  in  apprehending  any  such  officer 

or  soldier, 

such  commanding  officer  shall,  on  conviction 

in  any  of  Her  Majesty's  superior  courts  in  the 

United  Kingdom,  or  in  a  supreme  court  in 

India,  be  guilty  of  a  misdemeanor. 

(4.)  A  certificate  of  a  conviction  of  an  officer 
under  this  section,  with  the  judgment  of  the 
court  thereon  in  such  form  as  may  bo  directed 
by  a  Secretary  of  State,  shall  be  transmitted 
to  such  Secretary  of  State. 

(5.)  Any  offence  committed  by  any  such 
commanding  officer  out  of  the  United  King- 
dom shall  for  the  purpose  of  the  apprehension, 
trial  and  punishment  of  the  offender  be  deemed 
to  have  been  committed  within  the  jurisdiction 
of  Her  Majesty's  High  Court  of  Justice  in 
England ;  and  such  court  shall  have  jurisdic- 
tion as  if  the  place  where  the  offence  was  com- 
mitted or  the  offender  may  for  the  time  being 
be  were  in  England. 

(6.)  Where  a  person  subject  to  military  law 
has  been  acquitted  or  convicted  of  an  offence 
by  a  competent  civil  court,  ho  shall  not  be 
liable  to  be  tried  in  respect  of  that  offence 
under  this  Act. 

Evidence. 

163.  (1.)  The  following  enactment  shall  be 
made  with  respect  to  evidence  in  proceedings 
under  this  Act,  whether  before  a  civil  court  or 
a  court-martial ;  that  is  to  say, 
{a.)  The  attestation  paper  purporting  to  be 
signed  by  a  person  on  his  being  attested 
as  a  soldier,  or  the  declaration  purporting 
to  be  made  by  any  person  upon  his  re- 
engagement    in    any    of   Her    Majesty's 
regular  forces,  or  upon  any  enrolment  in 
any    branch  of  Her    Majesty's    service, 
shall  be  evidence  of  such  person  having 
given  the  answers  to  questions  which  he  is 
therein  represented  as  having  given : 

The  enlistment  of  a  person  in  Her 
Majesty's  service  may  be  proved  by  the 
production  of  a  copy  of  his  attestation 
paper  purporting  to  be  certified  to  be  a 
true  copy  by  the  officer  having  the  custody 
of  the  attestation  paper  without  proof  of 
the  handwriting  of  such  officer,  or  of  his 
having  the  custody  of  the  paper : 
(h.)  A   letter,  return,  or  other   document 


respecting  the  service  of  any  person  in  or 
the  discharge  of  any  person  from  any 
portion  of  Her  Majesty's  forces,  or  respec- 
ting a  person  not  having  served  in  or 
belongea  to  any  portion  of  Her  Majesty's 
forces,  if  purporting  to  be  signed  by  or  on 
behalf  of  a  Secretary  of  State,  or  of  the 
Commissioners  of  the  Admiralty,  or  by 
the  commanding  officer  of  any  portion  of 
Her  Majesty's  forces,  or  of  any  of  Her 
Majesty's  ships,  to  which  such  person 
appears  to  have  belonged,  or  alleges  that 
he  belongs  or  had  belonged,  shall  be 
evidence  of  the  facts  stated  m  such  letter, 
return,  or  other  document : 

(c.)  Copies  purporting  to  be  printed  by  a 
Grovemment  printer  of  Queen's  regulations, 
of  royal  warrants,  of  army  circulars,  and 
of  rules  made  by  Her  Majesty,  or  a  Secre- 
tary of  State,  m  pursuance  of  this  Act, 
shall  be  evidence  of  such  regulations,  royal 
warrants,  army  circulars,  and  rules : 

{d,)  An  army  list  or  gazette  purporting  to  be 
published  by  authority,  and  either  to  be 
printed  by  a  Grovernment  printer  or  to  be 
issued,  if  in  the  United  Kingdom,  by  Her 
Majesty's  Stationery  Office,  and  if  in  India, 
by  some  office  under  the  Grovemor-Greneral 
of  India  or  the  Governor  of  any  presidency 
in  India,  shall  be  evidence  of  the  status 
and  rank  of  the  officers  therein  mentioned, 
and  of  any  appointment  held  by  such 
officers,  and  of  the  corps  or  battalion  or 
arm  or  branch  of  the  service  to  which  such 
officers  belong: 

(e.)  Any  warrants  or  orders  made  in  pur- 
suance of  this  Act  by  any  military  autho- 
rity shall  be  deemed  to  be  evidence  of  the 
matters  and  things  therein  directed  to  be 
stated  by  or  in  pursuance  of  this  Act,  and 
any  copies  of  such  warrants  or  orders  pur- 
porting to  be  certified  to  be  true  copies  by 
the  officer  therein  alleged  to  be  authorised 
by  a  Secretary  of  State  or  Commander-in- 
Chief  to  certify  the  same  shall  be  admissible 
in  evidence : 

(/.)  Evidence  of  the  delivery  at  the  then  last 
registered  place  of  abode  of  a  man  enrolled 
in  the  Army  Beserve  of  a  notice  issued  by 
the  .proper  officer  under  the  direction  of  a 
Secretary  of  State  or  of  the  delivery  of  a 
letter  containing  such  notice  addressed  to 
the  said  place  of  abode,  shall  be  evidence 
that  such  notice  was  brought  to  the  know- 
ledge of  such  man : 

(g.)  Where  a  record  is  made  in  one  of  the 
regimental  books  in  pursuance  of  any  Act 
or  of  the  Queen's  regulations,  or  other- 
wise in  pursuance  of  military  duty,  and 
purports  to  be  signed  by  the  commandixig 
officer  or  by  the  officer  whose  duty  it  is  to 
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make  such  record,  each  record  shall  be 
evidence  of  the  facts  thereby  stated : 
(h.)  A  copy  of  any  record  in  one  of  the  said 
regimental  booKS  purporting  to  be  certified 
to  be  a  true  copy  by  Uie  officer  having  the 
custody  of  sucn  book  shall  be  evidence  of 
such  record : 
(i.)  A  descriptive  return  within  the  meaning 
of  this  Act.  purporting  to  be  signed  by  a 
justice  of  the  peace,  shall  be  evidence  of 
the  matters  therein  stated. 
(2.)  For  the  purposes  of  this  Act  the  expres- 
sion **  Government  printer  "  means  any  printer 
to  Her  Majesty,  ana  in  India  any  Government 
press. 

164.  Whenever  any  person  subject  to  mili- 
tary law  has  been  triea  bv  any  civil  court,  the 
clerk  of  such  court,  or  his  deputy,  or  other 
officer  having  the  custody  of  the  records  of 
such  court,  shall,  if  required  by  the  command- 
ing officer  of  such  person,  or  by  any  other 
officer,  transmit  to  him  a  certificate  setting 
forth  the  offence  for  which  the  person  was 
tried,  together  with  the  judgment  of  the  court 
thereon  if  he  was  convicted,  and  the  acquittal 
if  he  was  acquitted,  and  shall  be  allowed  for 
such  certificate  a  fee  of  three  shillings.  Any 
snch  certificate  shall  be  sufficient  evidence  of 
the  conviction  and  sentence  or  of  the  acquittal 
of  the  prisoner,  as  the  case  may  be. 

165.  The  original  proceedings  of  a  court- 
martial,  purporting  to  be  signed  by  the  presi- 
dent thereof  and  being  in  the  custody  of  the 
Judge  Advocate  General,  or  of  the  officer 
having  the  lawful  custody  thereof,  shall  be 
deemed  to  be  of  snch  a  public  nature  as  to  be 
admissible  in  evidence  on  their  mere  produc- 
tion from  such  custody ;  and  any  copy  pur- 
porting to  be  certified  by  such  Judge  Advocate 
General  or  his  deputy  authorised  in  that  behalf, 
or  by  the  officer  having  such  custody  as  afore- 
said, to  be  a  true  copy  of  such  proceedings  or 
of  any  part  thereof,  shall  be  admissible  in 
evidence  without  proof  of  the  signature  of  such 
Judge  Advocate  General,  deputy,  or  officer; 
and  a  Secretary  of  State,  upon  production  of 
any  such  proceedings  or  certified  copy,  may, 
by  warrant  under  his  hand,  authonso  the 
otfender  appearing  therefrom  to  have  been  con- 
victed and  sentenced  to  any  punishment,  to  be 
imprisoned  and  otherwise  dealt  with  in  accor- 
dance with  the  sentence  in  the  proceedings  or 
certified  copy  mentioned. 

Summary  and  other  Legal  Proceedings. 

166.  (1.)  A  court  of  summary  jurisdiction 
having  jurisdiction  in  the  place  where  the 
offence  was  committed  or  in  the  place  where 
tlic  offender  may  for  the  time  being  be  shall 
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have  jurisdiction  over  all  ofiences  triable  in  a 
civil  court  under  this  Act,  except  any  such 
ofience  as  is  declared  by  this  Act  to  be  a  mis- 
demeanor,  or  to  be  punishable  on  indictment; 
and  any  ofience  within  the  jurisdiction  of  a 
court  of  summary  jurisdiction  may  be  prose- 
cuted, and  the  fine  and  forfeiture  in  respect 
thereof  may  be  recovered  on  summary  convic- 
tion, in  manner  provided  by  the  Summary 
Jurisdiction  Acts. 

(2.)  Any  proceedings  taken  before  a  court  of 
summary  jurisdiction  in  pursuance  of  this  Act 
shall  be  taken  in  accordance  with  the  Summary 
Jurisdiction  Acts  so  far  as  applicable. 

(3.)  A  court  of  summaiy  jurisdiction  im- 
posing a  fine  in  pursuance  of  this  Act  may,  if 
it  seem  fit,  order  a  portion  of  such  fine  not 
exceeding  one  half  to  be  paid  to  the  informer. 

(4.)  Where  the  maximum  fine  or  imprison- 
ment which  a  court  of  summary  jurisdiction  in 
England,  when  sitting  in  an  occasional  court- 
house, is  authorised  by  law  to  impose  is  less 
than  the  minimum  fine  or  imprisonment  fixed 
by  this  Act,  the  court  may  impose  the  maxi- 
mum fine  or  imprisonment  which  such  couH 
is  authorised  by  law  to  impose,  but  if  required 
by  either  party,  shall  adjourn  the  case  to  the 
next  practicable  petty  sessional  court. 

(5.)  The  court  of  summary  jurisdiction  in 
Ireland,  when  hearing  and  determining  a  caso 
arising  under  this  Act,  shall  be  constituted 
either  of  two  or  more  justices  of  the  peace  sit- 
ting at  some  court  or  public  place  at  which 
justices  are  for  the  time  being  accustomed  to 
assemble  for  the  purpose  of  holding  petty  ses- 
sions, or  of  some  magistrate  or  officer  sitting 
alone  or  with  others  at  some  court  or  other 
place  appointed  for  the  public  administration 
of  justice  and  for  the  time  being  empowered  by 
law  to  do  alone  any  act  authorised  to  be  done 
by  more  than  one  justice  of  the  pence. 

(6.)  Subject  to  the  provisions  of  this  Act 
with  regard  to  the  payment  to  the  informer, 
fines  and  other  sums  recovered  before  a  conrt 
of  summary  jurisdiction  in  pursuance  of  this 
Act  shall,  notwithstanding  anything  contained 
in  any  other  Act,  if  recovered  in  England,  be 

faid  into  the  Exchequer,  and  if  recovered  in 
reland,  shall  be  applied  in  manner  directed 
by  the  Fines  Act  (Ireland),  1851,  and  any  Acts 
amending  the  same. 

167.  (1.)  In  Scotland,  offences  and  fines 
which  may  be  prosecuted  and  recovered  on 
summary  conviction  may  be  prosecuted  and 
recovered  and  proceedings  under  this  Act  may 
be  taken  at  the  instance  of  the  procurator  fiscal 
of  the  court,  or  of  any  person  in  that  behalf 
authorised  by  a  Secretary  of  State  or  the  Com- 
mander-in-Chief, or  of  any  person  authorised 
by  this  Act  to  complain. 
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(*2 )  All  fines  under  this  Act  in  default  of 
payment,  and  all  orders  made  under  this  Act 
failing  compliance,  may  bo  enforced  by  im- 
l)ris()nment  for  a  term  to  be  specified  in  the 
order  or  conviction,  but  not  exceeding  three 
months,  and  the  conviction  and  warrant  may 
be  in  the  form  number  three  of  Schedule  K. 
of  the  Summary  Procedure  Act,  1864. 

(3.)  All  fines  and  other  sums  recovered 
under  this  Act  ])eforo  a  court  of  summary 
jurisdiction,  subject  to  any  payment  made  to 
the  informer,  shall  be  paid  to  the  Queen's  and 
Lord  Treasurer's  Remembrancer,  on  behalf  of 
Her  Majesty. 

(4.)  It  shall  be  no  objection  to  the  com- 
petency of  a  person  to  give  evidence  as  a 
witness  in  any  prosecution  for  offences  under 
this  Act,  that  such  prosecution  is  brought  at 
the  instance  of  such  person. 

(5.)  Every  person  convicted  of  an  offence 
under  this  Act  shall  be  liable  in  the  reason- 
able costs  and  charges  of  such  conviction. 

(6.)  All  jurisdictions,  powers,  and  authorities 
necessary  for  the  purposes  of  this  Act  are  con- 
ferred on  the  sheriffs  and  their  substitutes  and 
on  justices  of  the  peace. 

(7.)  The  court  may  make,  and  may  also  from 
time  to  time  alter  or  vary,  summary  orders 
under  this  Act  on  petition  by  the  procurator 
fiscal  of  the  court,  or  such  person  as  aforesaid, 
presented  in  common  form. 

168.  All  oflences  under  this  Act  which  may 
bo  prosecuted,  and  all  fines  under  this  Act 
which  may  be  recovered  on  summary  convic- 
tion, and  all  proceedings  imder  this  Act  which 
mav  be  taken  before  a  court  of  summary 
jurisdiction,  may  be  prosecuted  and  recovered 
and  taken  in  the  Isle  of  Man,  Channel  Islands, 
India,  and  any  colony  in  such  courts  and  in 
such  manner  as  may  be  from  time  to  time  pro- 
vided therein  by  law,  or  if  no  express  provision 
is  made,  then  in  and  before  the  courts  and  in 
the  manner  in  which  the  like  offences  and 
fines  may  be  prosecuted  and  recovered  and 
proceedings  taken  therein  by  law,  or  as  near 
thereto  as  circumstances  admit. 

169.  It  shall  be  lawful  for  the  Governor- 
General  of  India,  and  for  the  legislature  of  any 
colony,  to  provide  by  law  for  reducing  any 
fine  directed  by  this  Act  to  be  recovered  on 
summary  conviction  to  such  amount  as  may 
appear  to  the  Governor- General  or  legislature 
to  DC  better  adapted  to  the  pecuniary  means 
of  the  inhabitants,  and  also  to  declare  the 
amount  of  the  local  currency  which  is  to  be 
deemed  for  the  purposes  oi  this  Act  to  be 
equivalent  to  any  sum  of  British  currency 
mentioned  in  this  Act. 


170.  (1.)  Any  action,  prosecution,  or  pro- 
ceeding  against  any  person  for  any  act  done 
in  pursuance  or  execution  or  intended  execu- 
tion of  this  Act,  or  in  respect  of  any  alleged 
neglect  or  default  in  the  execution  of  this  Act. 
shall  not  lie  or  be  instituted  unless  it  is  com- 
menced within  twelve  months  next  aft^r  the 
act,  neglect,  or  default  complained  of,  or,  in 
case  of  a  continuance  of  injury  or  damage, 
within  twelve  months  next  after  the  ceasing 
thereof. 

(2.)  In  any  such  action  tender  of  amends 
before  the  action  was  commenced  may,  in  lien 
of  or  in  addition  to  any  other  plea,  be  pleaded. 
If  the  action  was  commenced  after  such  tender, 
or  is  proceeded  with  after  payment  into  court 
of  any  money  in  satisfaction  of  the  plaintiff's 
claim,  and  the  plaintiff  does  not  recover  more 
than  the  sum  tendered  or  paid,  he  shall  not 
recover  any  costs  incurred  after  such  tender  or 
payment,  and  the  defendants  shall  be  entitled 
to  costs,  to  be  taxed  as  between  solicitor  and 
client,  as  from  the  time  of  such  tender  or  pay- 
ment ;  but  this  provision  shall  not  affect  costs 
on  any  injunction  in  the  action. 

(3.)  Every  such  action,  and  also  every  action 
against  a  member  or  minister  of  a  court- 
martial  in  respect  of  a  sentence  of  such  court, 
or  of  anything  done  bv  virtue  or  in  pursuance 
of  such  sentence,  shall  be  brought  in  one  of 
Her  Majesty's  superior  courts  in  the  United 
Kingdom  (which  courts  shall  have  jurisdiction 
to  try  the  same  wherever  the  matter  com- 
plained of  occurred)  or  in  a  supreme  court  in 
India,  or  in  any  Colonial  court  of  superior 
jurisdiction,  provided  the  matter  complained 
of  occurred  within  the  jurisdiction  of  such 
Indian  or  Colonial  court  respectively,  and  in 
no  other  court  whatsoever. 

MiscelUmeoiLs, 

171.  Any  power  or  jurisdiction  given  to,  and 
any  act  or  thing  to  be  done  by,  to,  or  before 
any  person  holding  any  military  office  may  be 
exercised  by,  or  done  by,  to,  or  before  any 
other  person  for  the  time  being  authorised  in 
that  behalf  according  to  the  custom  of  the 
service. 

172.  (1.)  Where  any  order  is  authorised  hf 
this  Act  to  be  made  by  the  Commander-in- 
Chief  or  the  Adjutant-General,  or  by  the  Com- 
mander-in-Chief x)r  Adjutant-General  of  the 
forces  in  India  or  in  any  presidency  in  India, 
or  by  any  general  or  other  officer  commanding, 
such  order  may  be  signified  by  an  order, 
instruction,  or  letter  under  the  hand  of  any 
officer  authorised  to  issue  orders  on  behalf  of 
such  Commander-in-Chief,  Adjutant-General, 
or  general  or  other  officer  conunanding,  and 
an  order,  instruction,  or  letter  purporting  to 
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bo  signed  by  any  officer  appearing  therein  to 
be  so  authorised  shall  bo  eyidence  of  his  being 
so  authorised. 

(2.)  An  order  issued  in  pursuance  of  this  Act 
in  relation  to  a  military  convict  or  military 
prisoner  shall  not  be  held  void  by  reason  of 
the  death  or  removal  from  office  of  the  officer 
issuing  the  samo,  or  by  reason  of  any  defect  in 
such  order,  if  it  be  alleged  in  such  order  that 
the  convict  or  prisoner  has  been  convicted,  and 
there  is  a  good  and  valid  conviction  to  sustain 
the  order. 

(3.)  An  order  in  any  case  if  issued  in  the 
prescribed  form  shall  be  valid,  but  an  order 
deviating  from  the  prescribed  form  if  other- 
wise valid  shall  not  be  rendered  invalid  by 
reason  only  of  such  deviation. 

(4.)  Where  any  military  convict  or  military 
prisoner  is  for  the  time  being  in  custody, 
whether  military  or  civil,  in  any  place  or 
manner  in  which  he  might  legally  bo  kept  in 
pursuance  of  this  Act,  the  custody  of  such 
convict  or  prisoner  shall  not  be  deemed  to  be 
illegal  only  by  reason  of  any  informality  or 
error  in  or  as  respects  the  order,  warrant,  or 
other  document,  or  the  authority  by  or  in  pur- 
suance whereof  such  convict  or  prisoner  was 
brought  into  or  is  ^detained  in  such  custody, 
and  any  such  order,  warrant,  or  document  may 
be  amended  accordingly. 

173.  If  any  soldier  on  furlough  is  detained 
by  sickness  or  other  casualty  rendering 
necessary  any  extension  of  such  furlough  in 
any  place,  and  there  is  not  any  officer  in  the 
performance  of  military  duty  of  the  rank  of 
captain,  or  of  higher  rank,  within  convenient 
distance  of  the  place,  any  justice  of  the  peace 
who  is  satisfied  of  such  necessity  may  grant  an 
extension  of  furlough  for  a  period  not  exceed- 
ing one  month ;  ana  the  said  justice  shall  by 
letter  immediately  certify  such  extension  and 
the  cause  thereof  to  the  commanding  officer 
of  such  soldier,  if  known,  and  if  not,  then  to 
a  Secretary  of  State.  The  soldier  may  be 
recalled  to  duty  by  his  commanding  officer  or 
other  competent  military  authority,  and  the 
furlough  snail  not  be  deemed  to  be  extended 
after  such  recall ;  but,  save  as  aforesaid,  the 
soldier  shall  not  in  respect  of  the  period  of 
such  extension  of  furlough,  bo  liable  to  be 
treated  as  a  deserter,  or  as  absent  without 
leave. 

174.  (1.)  When  a  person  holds  a  canteen 
under  the  authority  of  a  Secretary  of  State  or 
the  Admiralty,  it  shall  be  lawfnl  for  any  two 
justices  within  their  respective  jurisdictions  to 
grant,  transfer,  or  renew  any  license  for  the 
time  being  required  to  enable  such  person  to 
obtain  or  hold  any  excise  license  for  the  sale  of 
any  intoxicating  liquor,  without  regard  to  the 


time  of  year,  and  without  regard  to  the  require- 
ments as  to  notices,  certificates,  or  otherwise, 
of  any  Acts  for  the  time  being  in  force  afifect- 
ing  such  licenses  ;  and  excise  licenses  may  be 
granted  to  such  persons  accordingly. 

(2.)  For  the  purjioses  of  this  section  the 
expression  license  includes  any  license  or 
certificate  for  the  time  being  required  by  law 
to  be  granted,  renewed,  or  transferred  by  any 
justices  of  the  peace,  in  order  to  enable  any 
person  to  obtain  or  hold  any  excise  license  for 
the  sale  of  any  intoxicating  liquor. 


PART  V. 

APPLICATION  OF  MILITARY  LAW, 
SAVING  PROVISIONS,  AND  DEFI- 
NITIONS. 


Fersons  subject  to  Military  Law* 

175.  The  persons  in  this  section  mentioned 
are  persons  subject  to  military  law  as  officers, 
and  this  Act  shall  apply  accordingly  to  all 
the  persons  so  specified;  that  is  to  say, 

(1.)  Officers  of  the  regular  forces  on  full  pay, 
and,  if  not  otherwise  subject  to  military 
law,  officers  of  the  staff  of  the  j^my,  and 
officers  employed  on  military  seiVice  under 
the  orders  of  an  officer  ot  the  regular 

.    forces: 

(2.)  Officers  who  are  members  of  the  perma- 
nent staffs  of  any  of  tUe  auxiliary  forces, 
and  are  not  otherwise  aibject  to  military 
law :  y 

(3.)  Officers  of  the  militia  other  than  mem- 
bers of  the  permanent  staff  : 

(4.)  All  such  persons  not  otherwise  subject  to 
military  law  as  may  be  serving  in  the 
position  of  officers  of  any  troops  or  portion 
of  troops  raised  by  order  of  Her  M^esty 
beyond  the  limits  of  the  United  Kingdom 
and  of  India,  and  serving  under  the  com- 
mand of  an  officer  of  the  regular  forces : 

Provided  that  nothing  in  this  Act  shall 
affect  the  application  to  such  persons  of  any 
Act  passed  by  the  legislature  of  a  colony  : 

(5.)  Officers  of  the  yeomanry,  and  officers  of 
the  volunteers,  whenever  in  actual  com- 
mand of  men  who  are  in  pursuance  of  this 
Act  subject  to  military  law,  or  when  their 
corps  is  on  actual  mihtary  service : 

(6.)  Any  officer  of  the  yeomanry  or  volun- 
teers, whether  in  receipt  of  pay  or  other- 
wise, during  and  in  respect  of  the  time 
when  with  his  own  consent  he  is  attached 
to  or  doing  dutj  with  any  body  of  troops 
for  the  time  bemg  subject  to  military  law, 
whether  of  the  regular  or  auxdlianr  forces, 
or,  with  his  own  consent,  is  ordered  on 
duty  by  the  military  authorities  : 
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(7.)  Every  person  not  otherwise  snbject  to 
military  law  who  under  the  general  or 
special  orders  of  a  Secretary  of  State  or  of 
tne  Governor-General  of  India  accompa- 
nies in  an  official  capacity  equivalent  to 
that  of  officer  any  of  Ilcr  Majesty's  troops 
on  active  service  in  any  place  beyond  the 
seas,  subject  to  this  qualification,  that 
where  such  person  is  a  native  of  India  he 
shall  be  subject  to  that  law  as  an  officer : 

(8.)  Any  person,  not  otherwise  subject  to 
military  law,  accompanying  a  force  on 
active  service,  who  shall  hold  from  the 
commanding  officer  of  such  force  a  pass, 
revocable  at  the  pleasure  of  such  com- 
manding officer,  entitling  such  person  to 
be  treated  on  the  footing  of  an  officer. 

176.  The  persons  in  this  section  mentioned 
are  persons  subject  to  military  law  as  soldiers, 
and  this  Act  shall  apply  accordingly  to  all  the 
persons  so  specified ;  that  is  to  say, 

(1.)  All  soldiere  of  the  regular  forces  : 

(2.)  All  non-commissioned  officers  and  men 
of  the  permanent  staft'  of  any  of  the 
auxiliary  forces  who  are  not  otherwise 
subject  to  military  law  : 

(3.)  All  non-commissioned  officers  and  men 
serving  in  a  force  raised  by  order  of  Her 
Majesty  beyond  the  limits  of  the  United 
Kingdom  and  of  India,  and  serving  under 
the  command  of  an  officer  of  the  regular 
forces : 

Provided  that  nothing  in  this  Act  shall 
affect  the  application  to  such  non-com- 
missioned officers  and  men  of  any  Act 
passed  by  the  legislature  of  a  colony : 

(4.)  All  pensioners  not  otherwise  subject  to 
military  law  who  are  employed  in  military 
service  under  the  orders  of  an  officer  of 
the  regular  forces : 

(5.)  All  non-commissioned  officers  and  men 
belonging  to  the  army  reserve  force  or  the. 
militia  reserve  force, — 

(a.)  When  called  out  for  training  and 

exercise ;  and 
(&.)  When  called  out  for  duty  in  aid  of  the 

civil  power ;  and 
(e.)  When  called  out  on  permanent  ser- 
vice under  Her  Majesty's  proclama- 
tion: 
(6.)  All  non-commissioned  officers  and  men 
in  the  militia  of  the  United  Kingdom, — 
(a.)  During  their  preliminary  training ; 

and 
(6.)  When  they  or  the  body  of  militia  to 
which  they  belong  are  being  trained 
or  exercised  either  alone  or  with  any 
portion  of  the  regular  forces  or  other- 
wise*^ and 


(c.)  When  attached  to  or  otherwise 
acting  as  part  of  or  with  any  regular 
forces ;  and 

(d.)  When  embodied : 
(7.)  All  non-commissioned  officers  and  men 
belonging  to  the  yeomanry  force  of  the 
United  Kingdom,— 

(a.)  When  they  or  their  corps  are  being 
trained  or  exercised,  either  alone  or 
with  any  portion  of  regular  forces,  or 
with  any  poi*tion  of  the  militia  when 
subject  to  military  law ;  and 

(6.)  When  they  are  attached  to  or  other- 
wise  acting  as  part  of  or  with  any 
regular  forces ;  and 

(c.)  When  their  corps  is  on  actual  mili- 
tary service ;  and 

(d.)  when  serving   in  aid  of  the  civil 

r)wer : 
non-commissioned  officers  and  men 
belonging  to  the  volunteer  forces  of  the 
United  Kingdom, — 

(a.)  When  they  are  being  trained   or 
exercised    with  any    portion    of  the 
regular  forces   or  with  any   portion 
of  the  militia  when  subject  to  military 
law;  and 
(&.)  When  they  are  attached  to  or  other- 
wise acting  as  part  of  or  with  any 
regular  forces ;  and 
(c.)  When  their  corps  is  on  actual  mili- 
tary service : 
Provided  that  it  shall  be  the  duty  of  the 
commanding  officer  of  anjr  part  of  the  volun- 
teer force  not  in  actual  military  service,  when 
he  knows  that  any  non-commissioned  officers 
or  men  belonging  to  that  force  are  about  to 
enter  upon  any  service  which  will  render  them 
subject  to  military  law,  to  provide  for  their 
being  informed  that  they  will  become  so  sub- 
ject, and  for  their  having  an  opportunity  of 
abstaining  from  entering  on  that  service. 
(9.)  All  persons  who  are  employed  by  or  arc 
in  the  s'ervice  of  any  of  Her  Mjyesty'n 
troops  when   employed  on  active  service 
beyond  the  seas,  and  who  are  not  under  the 
former  provisions  of  this  Act  subject  to 
military  law : 
(10.)  All  persons  not  otherwise  subject  to 
military    law  who    are    followers   of  or 
accompany  Her  Majesty's  troops,  or  Miy 
portion  thereof,  when  employea  on  active 
service  beyond  the  seas ;  subject  to  this 
qualification  that,  where  any  such  persons 
are  employed  by  or  are  followers  of,  or 
accompany  any  portion  of.  Her  Mf^esty'd 
forces,  consisting  partly  of  Her  Majesty *3 
Indian  forces  subject  to  Indian  milittuy 
law,  and  such  persons  are  natives  of  India, 
they  shall  be  subject  to  Indian  military 
law. 
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177.  "Where  any  force  of  volunteers,  or  of 
militia,  or  any  other  force,  is  raised  in  India, 
or  in  a  colony,  any  law  of  India  or  the  colony 
may  extend  to  the  officers,  non-commissioned 
officers    and  men  belonging    to    such  force, 
whether  within  or  without  tne  limits  of  India 
or  the  colony;  and  where  any  such  force  is 
serving  with  part  of  Her  Majesty's  regular 
forces,  then  so  far  as  the  law  of  India  or  the 
colony  has  not  provided  for  the  government 
and  iSscipline  of  such  force,  this  Act  and  any 
other  Act  for  the  time  being  amending  the 
same   shall,  subject  to  such  exceptions  and 
modifications   as    may    be    specified    in    the 
general  orders  of  the  general  officer  command- 
ing   Her  Majesty's  forces  with    which  such 
force   is  servmg,  apply  to  the  officers,  non- 
commissioned officers,  and  men  of  such  force, 
ill  like  manner  as  they  apply  to  the  officers, 
non-commissioned  officers,  and   men  respec- 
tively mentioned  in  the  two  preceding  sections 
of  this  Act. 

178.  When  officers,  non-commissioned  offi- 
cers, and  men  belonging  to  the  auxiliary 
forces,  or  any  pensioners,  are  subject  to  mili- 
tary law  in  pursuance  of  this  Act,  such 
officers,  non-commissioned  officers,  men  and 
pensioners  shall  be  subject  to  this  Act  in  all 
respects  as  if  they  were  part  of  the  regular 
forces,  and  the  provisions  of  this  Act  shall  be 
construed  as  if  such  officers,  non-commissioned 
officers,  men  and  pensioners  were  included  in 
the  expression  "regular  forces":  Provided 
that  nothing  in  this  section  contained  shall 
affect  the  conditions  of  service  of  any  officer, 
non-commissioned  officer,  or  man  belonging 
to  such  auxiliary  forces,  or  of  any  pensioner. 

179.  In  the  application  of  this  Act  to  Her 
Majesty's  Koyal  Marines  the  following  modi- 
fications Bhall  be  made : 

(1.)  Nothing  in  this  Act  shall  prejudice  any 
power  of  the  Admiralty  to  make  Articles 
of  War  for  the  Koyal  Marines  or  otherwise 
prejudice  the  authority  of  the  Admiralty 
over  the  Boyal  Marines  or  confer  on  any 
officers  who  are  not  officers  of  the  Koyal 
Marines  any  greater  authority  to  command 
the  Royal  Marines  than  they  have  hereto- 
fore used ;  and  a  general  court-martial  for 
the  trial  of  an  officer  or  man  in  the  Koyal 
Marines  shall  not  bo  convened  except  by  an 
officer  authorised  by  a  wairant  I'rom  the 
Admiralty  in  pursuance  of  this  section, 
and  except  that,  where  such  officer  or  man 
while  subject  to  this  Act  is  serving  beyond 
the  seas  with  any  other  portion  of  the 
regular  forces,  and  in  the  opinion  of  the 
general  or  other  officer  commanding  those 
K)rces  (such  opinion  to  be  stated  iu  the 


order  convening  the  court  and  to  be  con- 
clusive), there  is  not  present  any  officer 
authorised  by  warrant  from  the  Admiralty 
to  convene  a  general  court-martial,  a 
general  court-martial  convened  by  such 
general  or  other  officer,  if  authorised  to 
convene  general  courts-martial,  may  try 
such  officer  or  man. 

(2.)  A  district  court-martial  for  the  trial  of  a 
man  in  the  Koyal  Marines  may  be  con- 
vened by  any  officer  having  authority  to 
convene  a  district  court-martial  for  the 
trial  of  any  soldier  of  any  other  portion  of 
the  regular  forces. 

(3.)  Any  power  in  relation  to  the  convening 
of  courts-martial,  or  of  authorising  an 
officer  to  convene  courts-martial,  or  to 
delegate  the  powers  of  convening  courts- 
martial,  or  of  confirming  the  findings  and 
sentences  of  courts-martial,  or  otherwise 
in  relation  to  courts-martial,  which  under 
this  Act  Her  Majesty  may  exercise  by  any 
warrant  or  warrants,  may  be  exercised  in 
Her  Majesty's  name  by  a  warrant  or 
warrants  from  the  Admiralty;  and  any 
such  warrant  may  be  addressed  to  any 
officer  to  whom  any  warrant  of  Her 
Majesty  can  be  addressed. 

(4.)  Any  power  vested  by  this  Act  in  Her 
Majesty  in  relation  to  the  confirmation 
of  the  findings  and  sentences  of  courts- 
martial,  or  otherwise  in  relation  to  courts- 
martial,  may  be  exercised  by  the  Ad- 
miralty. 

(5.)  Witnout  prejudice  to  any  power  of  con- 
firmation, the  findings  and  sentences  of 
any  general  or  district  court-martial  on  an 
officer  or  man  of  the  Koyal  Marines  may 
be  confirmed  by  an  officer  authorised 
under  this  section  to  convene  the  same,  or 
by  any  officer  otherwise  authorised  under 
this  Act  to  confirm  the  findings  and 
sentences  of  general  or  district  courts- 
martial,  as  the  case  may  be,  for  the  trial  of 
any  soldier  of  any  other  portion  of  the 
regular  forces. 

(6.)  Anv  power  vested  in  Her  Majesty  by 
this  Act  in  relation  to  the  making  of  rules, 
or  to  any  order  with  respect  to  pay,  or  to 
any  complaint  in  respect  of  an  officer  who 
thinks  himself  wronged,  shall  be  vested 
in  and  exercised  by  the  Admiralty,  and 
the  provisions  of  this  Act  respectively 
relating  to  such  rules,  ordere,  and  com- 
plaints shall  be  construed,  so  far  as 
respects  the  Koyal  Marines,  as  if  **tho 
Admiralty"  were  substituted  for  Her 
Majesty,  as  well  as  for  the  Secretary  of 
State. 

(7.)  Anything  required  or  authorised  by  this 
Act  to  be  done  by,  to,  or  before  a  Secre- 
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tary  of  State,  the  Commander-in-Chief, 
Adjntant-General,  or  Judge  Advocate 
General,  may,  as  regards  the  Royal 
Marines,  be  done  by,  to,  or  before  the 
Admiralty ;  and  the  provisions  of  this  Act 
shall  be  construed,  so  far  as  respects  the 
Boyal  Marines,  as  if  **  the  Admiralty " 
were  substituted  for  *'  Secretary  of  State," 
**  Commander  -  in  -  Chief,"  **  Adjutant- 
General,"  and  **  Judge  Advocate  General," 
wherever  those  words  occur. 
(8.)  Anything  required  or  authorised  by  this 
Act  to  be  done  by,  to,  or  before  the  Com- 
mander-in-Chief of  the  forces  in  India,  or 
of  any  presidency  in  India,  or  the  general 
or  otner  officer  commanding  the  forces  in 
any  colony  or  elsewhere,  may,  as  regards 
the  Royal  Marines,  be  done  by,  to,  or 
before  such  officer  as  the  Admiralty  may 
by  warrant  from  time  to  time  appoint  in 
that  behalf,  and,  if  no  such  appointment  is 
made,  by    such   Commander-in-Chief  or 

feneral  or  other  officer. 
Anything  authorised  by  this  Act  to  be 
done  by  Royal  warrant  may  be  done,  as 
regards  the  Royal  Marines,  by  warrant  of 
the  Admiralty,  and  the  provisions  of  this 
Act  with  respect  to  Royal  warrants  printed 
by  the  Government  printer  shall  apply  to 
any  warrants  of  the  Admiralty  under  this 
Act. 

(10.)  Anything  authorised  to  be  done  by  the 
deputy  of  the  Judge  Advocate  General  may 
be  done  by  any  one  of  the  Commissioners 
for  executing  the  office  of  Lord  High 
Admiral,  or  by  a  secretary  of  the  Admiralty, 

(11.)  In  the  provisions  of  this  Act  with 
respect  to  evidence,  the  expression 
**  Queen's  Regulations  "  shall  be  deemed 
to  include  Admiralty  Regulations. 

(12.)  Nothing  in  the  provisions  of  this  Act 
relating  to  the  term  of  enlistment,  to  the 
conditions  of  service,  to  appointment  or 
transfer,  to  transfer  to  the  reserve,  to  the 
re-engagement  or  prolongation  of  service 
or  to  forfeiture  of  service  of  a  soldier  of 
the  regular  forces,  or  to  the  rules  for 
reckoning  service  for  discharge  or  transfer 
to  the  reserve,  shall  apply  to  the  Royal 
Marines. 

(13.)  A  marine  on  his  re-engagement  shall 
make  a  declaration,  either  before  a  justice 
of  the  peace  or  person  having  under  this 
Act  the  same  authority  as  a  justice  of  the 
peace,  for  the  purposes  of  enlistment,  or 
before  a  naval  officer  commanding  any 
ship  commissioned  by  Her  Majesty,  or 
before  the  commanding  officer  of  any 
battalion  or  detachment  of  Royal  Marines, 
in  the  form  from  time  to  time  directed  by 
the  Admiralty. 


(14.)  A  man  in  the  Royal  Marines  shall 
forfeit  his  service  for  fraudulent  enlistment 
and  absence  withoiit  leave  in  like  manner 
as  he  forfeits  it  for  desertion  under  the 
Acts  relating  to  the  Royal  Marines. 

(15.)  Officers  and  men  of  the  Royal  Marines, 
during  the  time  that  they  are  borne  on 
the  books  of  anv  ship  commissioned  by 
Her  Majesty  (otherwise  than  for  service 
on  shore),  shall  be  subject  to  the  Naval 
Discipline  Act,  1866,  and  to  the  laws  for 
the  government  of  officers  and  seamen  in 
the  Royal  Navy,  and  to  the  rules  for  the 
discipline  of  the  Royal  Navy  for  the  time 
being,  and  shall  be  tried  and  punished  for 
any  offience  in  the  same  manner  as  officers 
and  seamen  in  the  Royal  Navy : 

Provided  that — 

(a.)  The  last-mentioned  provision  shall 
not  prevent  the  application  of  this  Act  to 
any  person  dealing  with  or  having  any 
relations  with  any  such  officer  or  man  of 
the  Royal  Marines  or  to  any  such  officer 
or  man  if  found  on  shore  as  a  deserter  or 
absentee  without  leave  ;  and 

(h.)  If  any  such  officers  or  men  of  the 
Royal  Marines  are  employed  on  land,  the 
senior  naval  officer  present  may,  if  it  seems 
to  him  expedient,  order  that  they  shall, 
during  such  employment,  be  subiect  to 
military  law  under  this  Act,  and  while  such 
order  is  in  force  they  shall  be  subject  to 
military  law  under  this  Act  accordingly. 

(16.)  If  any  officer  or  man  of  the  Royal 
Marines  who  is  borne  on  the  books  of  any 
ship  commissioned  by  Her  Majesty  com- 
mits an  offence  for  which  he  is  not  amen- 
able to  a  naval  court-martial,  but  for 
which  he  can  be  punished  under  this  Act, 
ho  may  be  triea  and  punished  for  sach 
offence  under  this  Act. 

(17.)  The  Admiralty  may  direct  that  an 
officer  or  man  of  the  Royal  Marines  may 
be  tried  under  this  Act  for  any  offence 
committed  by  him  on  shore,  whether  he 
be  or  be  not  amenable  to  a  naval  court- 
martial  for  such  offence,  or  be  or  be  not 
borne  on  the  books  of  any  ship  commis- 
sioned by  Her  Majesty. 

(18.)  Where  any  officer  or  man  of  the  Royal 
Marines  is  on  board  any  ship  commis- 
sioned by  Her  Majesty,  but  is  borne  on 
the  books  thereof  for  service  on  shore,  he 
shall  be  subject  to  the  Naval  Discipline 
Act,  1866,  to  such  extent  and  under  such 
regulations  as  Her  Majesty  by  Order  in 
Council  from  time  to  time  directs,  ami 
so  far  as  she  does  not  so  direct,  as  is  for 
the  time  being  directed  by  Order  in 
Council  with  respect  to  the  other  ropfular 
forces. 
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(19.)  Any  naval  prison  within  the  meaning 
of  the  Naval  Discipline  Act,  1866,  shall 
be  deemed  to  be  included  in  the  definition 
of  a  public  prison  for  the  purposes  of  this 
Acty  and  the  Admiralty  shall  not  have 
any  authority  to  establish  any  military 
prison  under  this  Act. 

(20.)  In  this  section  the  expression  '^  Ad- 
miralty "  means  the  Lord  High  Admiral 
or  the  Commissioners  for  executing  the 
office  of  the  Lord  High  Admiral  for  the 
time  being,  or  any  two  of  them. 

(21.)  The  expression  "  man  of  the  Royal 
Marines''  includes  a  non-commissioned 
officer  of  the  Eoyal  Marines. 

180.  (1.)  In  the  application  of  this  Act  to 
Her  Majesty's  forces  when  serving  in  India 
the  following  medication  shall  be  made : 

A  court-martial  may  take  the  same  pro- 
ceedings for  the  punishment  of  a  person 
not  subject  to  military  law  who,  in  any 
part  of  India,  commits  any  offence  as  a 
witness  before  a  court-martial,  or  is  guilty 
of  a  contempt  of  a  court-martial,  as 
might  bo  taken  by  any  civil  court  in  that 
part  of  India  in  the  case  of  the  like  offence 
in  that  court,  and  any  court  in  which  such 
proceedings  are  taken  shall  have  juris- 
diction to  punish  such  person  accordingly. 

(2).  In  the  application  of  this  Act  to  Her 
Majesty's  Indian  forces  the  following  modifi- 
cations shall  be  made : 

(a.)  Nothing  in  this  Act  shall  prejudice  or 
affect  the  Indian  military  law  respecting 
officers  or  soldiers  or  followers  m  Her 
Majesty's  Indian  forces,  being  natives  of 
India;  and  on  the  trial  of  all  offences 
committed  by  any  such  native  officer, 
soldier,  or  follower,  reference  shall  be 
had  to  the  Indian  military  law  for  such 
native  officers,  soldiers,  or  followers,  and 
to  the  established  usages  of  the  service, 
but  courts-martial  for  such  trials  may  be 
convened  in  pursuance  of  this  Act. 

(b.)  For  the  purposes  of  this  Act  the  expres- 
sion "Indian  military  law"  means  the 
Articles  of  War  or  other  matters  made, 
enacted,  or  in  force,  or  which  may  here- 
after be  made,  enacted,  or  in  force  under 
the  authority  of  the  Government  of  India ; 
and  such  articles  or  other  matters  shall 
extend  to  such  native  officers,  soldiers, 
and  followers  wherever  they  are  serving. 

(c.)  The  Governor  of  any  presidency  in 
India  may  suspend  the  proceedings  of 
any  court-martial  held  in  India  on  an 
officer  or  soldier  belonging  to  Her  Majesty's 
Indian  forces  within  such  presidency. 

(d.)  An  officer  belonging  to  Her  Majesty's 
Indian  forces  who  thinks  himself  wronged 


by  his  commanding  officer,  and  on  duo 
application  made  to  him  does  not  receive 
the  redress  to  which  ho  may  consider 
himself  entitled,  may  complain  to  the 
Commander-in-Chief  in  the  presidency  to 
which  such  officer  belongs,  who  shall 
cause  his  complaint  to  bo  inquired  into, 
and  thereupon  report  to  the  Governor 
of  such  presidency  m  order  to  receive  the 
further  directions  of  that  Governor. 

(e.)  A  court-martial  may  sentence  an  officer 
of  the  Indian  staff  corps  to  forfeit  all  or 
any  part  of  his  ai'my  or  staff  service,  or  all 
or  any  part  of  both. 

(/.)  The  Governor  of  any  of  the  presidencies 
in  India  may  reduce  any  warrant  officer 
not  holding  an  honorary  commission,  who 
is  serving  in  or  belonging  to  such  presi- 
dency, to  a  lower  grade  of  warrant  rank, 
or  may  remand  any  such  warrant  officer 
to  regimental  duty  in  the  regimental  rank 
held  by  him  immediately  previous  to  his 
appointment  to  be  a  warrant  officer. 

(g.)  The  provisions  of  this  Act  relating  to 
warrant  officers  not  holding  honorary 
commissions  shall  apply  to  hospital  ap- 
prentices in  India  although  not  appointed 
by  warrant. 

(h.)  Part  two  of  this  Act  shall  not  apply  to 
Her  Majesty's  Indian  forces,  but  persons 
may  be  enlisted  and  attested  in  India  for 
medical  service  or  for  other  special  service 
in  Her  Majesty's  Indian  forces  for  such 
periods,  by  such  persons,  and  in  such 
manner  as  may  be  from  time  to  time  autho- 
rised by  the  Governor-General  of  India. 

(3.)  In  this  Act,  so  far  as  regards  India,  any 
reference  to  an  indictable  offence,  or  an 
oflence  punishable  on  indictment,  shall  be 
deemed  to  refer  to  an  offence  punishable  with 
rigorous  imprisonment. 

r  181.  (1.)  The  provisions  of   this  Act  with 
respect  to  enlistment  shall  not  apply  to  a 

Serson  enlisted  or  enrolled  in  any  of  Her 
[aiesty's  auxiliary  forces,  except  so  far  as 
Bucn  person  enlists  or  attempts  to  enlist  in  the 
regular  forces,  and  except  so  far  as  the  said 
provisions  may  be  applied  by  any  other  Act. 

(2.)  The  provisions  of  this  Act  shall  apply 
to  the  permanent  staff  of  the  auxiliary  forces 
who  are  not  otherwise  part  of  the  regular 
forces,  in  like  manner  as  if  such  permanent 
staff  were  part  of  the  regular  forces. 

(3.)  The  provisions  of  this  Act  with  respect 
to  billeting  and  impressment  of  carriages 
shall  apply  to  Her  Majesty' *s  auxiliary  forces 
when  subject  to  military  law,  in  like  manner 
as  if  they  were  part  of  the  regular  forces, 
subject  to  the  following  modification : 
(4.)  An  order  issued  and  signed  as  a  route 
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or  an  order  signed  by  the  officer  commanding 
the  battalion  of  militia,  or  the  battalion  or 
corps  of  yeomanry,  or  volunteers,  shall  be 
substituted  for  a  route, — 

(a.)  In  the  case  of  any  militiaman  attending 

for  his  preliminary  training ;  and 
{!).)  In  the  case  of  any  militia  officer,  non- 
commissioned officer,  or  man,  assembled 
for  training  and  exercise  at  the  place  in 
the  United  Kingdom  appointed  by  Her 
Majesty  in  that  behalf ;  and 
(c.)  In  the  case  of  auy  militia  officer,  non- 
commissioned officer,  or  man,  embodied 
under  an  order  of  Her  Majesty,  who  has 
joined  his  corps  at  the  place  appointed  for 
his  assembling ;  and 
(d.)  In  the  case  of  any  officer,  non-commis- 
sioned officer,  or  man,  of  the  yeomanry, 
or  volunteers  attending  at  the  place  at 
which  his  corps  is  required  to  assemble ; 
and  an  order  to  billet  such  officer,  non-com- 
missioned officer,  or  man,  purporting   to  be 
signed  in  manner  required  by  this  Act  in  the 
case  of  a  route  or  by  the  officer  commanding  a 
battalion  of  militia,  or  a  battalion  or  corps  of 
yeomanry,  or  volunteers,  as  the  case  may  be, 
shall  be  evidence,  until  the  contrary  is  proved, 
of  the  order  being  issued  in  accordance  with 
this  Act,   and  when  delivered  to  an  officer, 
non-commissioned     officer,     or    man    of    the 
militia,  yeomanry,  or  volunteers,  shall  be  a 
sufficient  authority  to  such  officer,   non-com- 
missioned officer,  or  man,  to  demand  billets, 
and  when  produced  by  an  officer,  non-com- 
missioned officer,  or  man  to  a  constable  shall 
be  conclusive  evidence  to  such  constable  of 
the  authority  of  the  officer,  non-commissioned 
officer,  or  man  producing  the  same  to  demand 
billets  in  accoraance  with  the  order. 

(5.)  The  competence  or  liability  of  an  officer 
of  the  auxiliary  forces  to  be  nominated  or 
elected  to,  or  to  hold  the  office  of  sheriff',  mayor, 
or  alderman,  or  an  office  in  a  municipal  corpo- 
ration, shall  not  be  affected  by  reason  of  the 
battalion  or  corps  to  which  he  belongs  being 
assembled  for  annual  training  at  the  time  of 
such  nomination  or  election,  or  during  the 
time  of  his  tenure  of  office. 

(6.)  When  amember  of  the  volunteers,  being 
a  non-commissioned  officer  or  private,  is  subject 
to  military  law,  dismissal  may  be  awarded  to 
him  as  a  punishment,  in  the  event  of  his  com- 
mitting any  offence  triable  by  court-martial  or 
punishable  by  a  commanding  officer  under  this 
Act. 

182.  The  provisions  of  this  Act  shall  apply 
to  a  warrant  officer  not  holding  an  honorary 
commission  in  like  manner  as  if  he  were  a  non- 
commisioned  officer,  subject  nevertheless  (in 
addition  to  the  modifications  for  a  non-com- 


missioued  officer)  to  the  following  modifica- 
tions : 

(1.)  He  shall  not  be  punished  by  his  com- 
manding officer  nor  tried  by  regimental 
court-martial,  nor  sentenced  by  a  district 
court-martial  to  any  punishment  not  in 
this  section  mentioned ;  and 

(2.)  Without  preiudice  to  any  other  power  of 
a  court-martial  he  may  be  sentenced  by  a 
court-martial  other  than  a  regimental 
court-martial  to  be  dismissed  from  the 
service  or  to  be  suspended  from  rank,  and 
pay,  and  allowances,  or  any  of  them,  for 
any  period  stated  by  the  court-martial,  or 
to  be  reduced  to  the  bottom  or  any  other 
place  in  the  list  of  the  rank  which  he  holds, 
or  to  be  reduced  to  an  inferior  class  of 
warrant  officer  (if  any),  or  if  he  was  origi- 
nally enlisted  as  a  soldier  and  transferred 
to  serve  as  a  warrant  officer,  but  not  other* 
wise,  to  be  reduced  to  a  lower  grade  or  to 
the  ranks  or  to  be  transferred  to  a  corps  in 
the  same  arm  or  branch  of  the  service  and 
and  in  the  same  regimental  rank  as  that 
in  which  he  served  immediately  before  his 
transfer  to  be  warrant  officer ; 

(3.)  A  warrant  officer  reduced  to  the  ranks 
or  remanded  to  regimental  dnty  in  the 
rank  of  private  shall  not  be  required  to 
serve  in  the  ranks  as  a  soldier ; 

(4.)  The  president  of  a  court-martial  for  the 
trial  of  a  warrant  officer  shall  in  no  case 
be  under  the  rank  of  captain. 

183.  In  the  application  of  this  Act  to  a 
non-commissioned  officer  the  following  modi- 
fications shall  apply : 

(1.)  The  obligation  on  a  commanding  officer 
to  deal  summarily  with  a  soldier  charged 
with  drunkenness  shall  not  apply  to  a 
non-commissioned  officer  charged  with 
drunkenness : 

(2.)  The  Commander-in-Chief,  and  in  India 
the  Commander-in-Chief  of  the  forces  in 
India,  and  also  the  Commander-in-Chief 
of  the  forces  in  any  presidency  in  India, 
may  reduce  any  non-commissioned  officer 
to  any  lower  grade  or  to  the  ranks : 

(3.)  A  non-commissioned  officer  may  be 
reduced  by  the  sentence  of  a  court-martial 
to  any  lower  grade  or  to  the  ranks,  either 
in  addition  to  or  without  any  other 
punishment,  in  respect  of  an  offence : 

(4.)  A  non-commissioned  officer   sentenced 
by    court-martial   to  penal  servitude  or 
imprisonment  shall  be  deemed  to  be  re- 
duced to  the  ranks. 
Provided  that — 

(a.)  An  army  schoolmaster  shall  not  be 
liable  to  be  reduced  to  the  ranks,  but  may 
nevertheless  be  senteivped    by   a   court- 


CHAP«  68.] 


44  &  46  VICTORIA,  1881. 


265 


martial  to  penal  scrvituds  or  imprison- 
ment, or  to  a  lower  grade  of  pay,  or  to 
be  dismissed,  and  if  sentenced  to  penal 
seryitude  or  imprisonment,  shall  be 
deemed  to  be  dismissed ;  but 

(b,)  The  Conmiandcr-in-Chief,  and  in  India 
the  Commander-in-Chief  of  the  forces  in 
India,  and  also  the  Commander-in-Chief 
of  the  forces  of  any  presidency  in  India, 
may  dismiss  an  army  schoolmaster. 

(c.)  A  soldier  being  an  acting  non-commis- 
sioned officer  by  virtue  of  his  employment 
either  in  a  superior  rank  or  in  an  appoint- 
ment may  be  ordered  hy  his  commanding 
officer  either  for  an  offence  or  otherwise 
to' revert  to  his  permanent  grade  as  a 
non-conunissioned  officer,  or  if  he  has  no 
permanent  grade  above  the  ranks,  to  the 
ranks. 


184.  In  the  application  of  this  Act  to  per- 
sona who  do  not  belong  to  Her  Majesty's 
forces,  the  following  modifications  shall  be 
made : — 

(1.)  Where  an  offence  has  been  committed 
by  any  pei-son  subject  to  military  law  who 
does  not  belong  to  Her  Majesty's  forces,  such 
person  may  be  tried  by  any  description  of 
court-martial  other  than  a  regimental  court- 
martial,  convened  by  an  officer  authorised  to 
convene  such  description  of  court-martial, 
within  the  limits  of  whose  command  the 
offender  may  for  the  time  being  be,  and  may 
be  tried  and  on  conviction  dealt  with  and 
punished  accordingly. 

(2.)  Any  person  subject  to  military  law  who 
does  not  belong  to  Her  Majesty's  forces  shall, 
for  the  purposes  of  this  Act  relating  to  offences, 
be  deemed  to  be  under  the  command  of  the 
commanding  officer  of  the  corps  or  portion  of 
a  corps  (if  any)  to  which  he  is  attached,  and  if 
he  is  not  attached  to  any  corps  or  portion  of  a 
corps  under  the  command  of  any  officer  who 
may  from  the  time  being  bo  named  as  his 
commanding  officer  by  the  general  or  other 
officer  commanding  the  force  with  which  such 
person  may  for  the  time  being  be,  or  of  any 
other  prescribed  officer,  or,  if  no  such  officer 
is  named  or  prescribed,  under  the  command  of 
the  said  general  or  other  officer  commanding, 
but  such  person  shall  not  be  liable  to  be 
punished  iby  a  commanding  officer  or  by  a 
regimental  court-martial. 

Provided  that  a  general  or  other  officer 
commanding  shall  not  place  a  person  under 
the  command  of  an  officer  of  rank  inferior  to 
the  official  rank  of  such  pei'son  if  there  is 
present,  at  the  place  where  such  person  is,  any 
officer  of  higher  rank  under  whose  command 
he  can  Ije  placed. 


Saving  Provisions, 

185.  All  jurisdiction  and  powers  of  a  Secre- 
tary of  State  under  this  Act  with  respect  to 
military  convicts  or  military  prisoners,  or  to 

firisons  other  than  military  prisons,  shall  in 
reland  be  vested  in  the  General  Prisons 
Board,  and  shall  be  exorcised  by  that  board 
in  the  manner  and  subject  to  the  regula- 
tions in  and  under  which  the  jurisdiction 
and  powers  of  that  board  are  exercised 
under  the  General  Prisons  (Ireland)  Act, 
1877,  and  the  provisions  of  this  Act  with 
respect  to  the  orders  and  regulations  of  the 
Secretary  of  State  shall  apply  to  the  orders 
and  regulations  of  such  board. 

186.  !N'othing  in  this  Act  shall  affect  the 
application  of  the  Naval  Discipline  Act,  1866, 
or  any  Order  in  Council  made  thereunder,  to 
any  of  Her  Majesty's  forces  when  embarked 
on  board  any  ship  commissioned  by  Her 
Majesty,  and  the  auxiliary  forces  shall  be 
deemed  to  be  part  of  Her  Majesty's  forces 
within  the  meaning  of  that  Act. 

Definitions. 

187.  This  Act  shall  apply  to  the  Channel 
Islands  and  the  Isle  of  Man  in  like  manner  as 
if  they  were  part  of  the  United  Kingdom, 
subject  to  the  following  modifications  : 

(1.)  The  provisions  of  this  Act  relating  to 
billeting  and  the  impressment  of  carriages 
shall  not  extend  to  the  Channel  Islands 
and  the  Isle  of  Man : 

(2.)  For  the  purposes  of  the  provisions  of 
this  Act  relating  to  the  execution  of 
sentences  of  penal  servitude  or  imprison- 
ment, and  to  prisons,  the  Channel  Islands 
and  the  Isle  of  Man  shall  be  deemed  to 
be  colonies,  and  any  sentence  of  penal 
servitude  or  imprisonment  passed  in  any 
of  those  islands  shall  be  deemed  to  have 
been  passed  in  a  colony : 

(3.)  For  the  purposes  of  the  provisions  of  this 
Act  relatmg  to  the  auxiliary  forces  the 
Channel  Islands  shall  be  deemed  to  bo 
colonies : 

(4.)  For  the  purposes  of  the  provisions  of  this 
Act  relating  to  the  militia  the  Isle  of  Man 
shall  be  deemed  to  be  a  colony. 

188.  Whore  a  person  subject  to  military  law 
is  on  board  a  ship,  this  Act  shall  apply  until 
he  arrives  at  the  port  of  disembarkation  in  like 
manner  as  if  he  and  the  officers  in  command  of 
him  were  on  land  at  the  place  at  which  he  em- 
barked on  board  the  said  ship,  subject  to  this 
proviso,  that,  if  he  is  tried  and  sentenced 
while  so  on    board    ship,   any    finding    and 
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sentence,  so  far  as  not  confirmed  and  executed 
on  board  ship,  may  be  confirmed  and  executed 
in  like  manner  as  if  such  person  had  been 
tried  at  the  port  of  disembarkation. 

189.  (1.)  In  this  Act,  if  not  inconsistent  with 
the  context,  the  expression  "  on  active  service  " 
as  applied  to  a  person  subject  to  military  law 
means  whenever  he  is  attached  4k)  or  forms 
part  of  a  force  which  is  engaged  in  operations 
against  the  enemy  or  is  engaged  in  military 
operations  in  a  country  or  place  wholly  or 
partly  occupied  by  an  enemy,  or  is  in  military 
occupation  of  any  foreign  country. 

(2.)  Where  the  governor  of  a  colony  in 
which  any  of  Her  Majesty's  forces  are  serving, 
or  if  the  forces  are  serving  out  of  Her  Majesty  s 
dominions,  the  general  ofi[icer  commanding 
such  forces,  declares  at  any  time  or  times 
that,  by  reason  of  the  imminence  of  active 
service  or  of  the  recent  existence  of  active 
service,  it  is  necessary  for  the  public  service 
that  the  forces  in  the  colony  or  under  his 
command,  as  the  case  may  be,  should  be 
temporarily  subject  to  this  Act,  as  if  they 
were  on  active  service,  then,  on  the  publication 
in  general  orders  of  any  such  declaration,  the 
forces  to  which  the  declaration  applies  shall  be 
deemed  to  be  on  active  service  for  the  period 
mentioned  in  the  declaration,  so  that  the 
period  mentioned  in  any  one  declaration  do 
not  exceed  three  months  from  the  date  thereof. 

(3.)  If  at  any  time  during  the  said  period  the 
governor  or  general  officer  for  the  time  being 
is  of  opinion  that  the  necessity  continues  he 
may  from  time  to  time  renew  such  declaration 
for  another  period  not  exceeding  three  months, 
and  such  renewal  shall  be  published  and  have 
efiect  as  the  original  declaration,  and  if  he  is 
of  opinion  that  the  said  necessity  has  ceased, 
he  shall  state  such  opinion,  and  on  the  publica- 
tion in  general  orders  of  such  statement,  the 
forces  to  which  the  declaration  applies  shall 
cease  to  be  deemed  to  be  on  active  service. 

(4.)  Every  such  declaration,  renewal  of 
declaration,  and  statement  by  the  governor  of 
a  colony  shall  be  made  by  proclamation  pub- 
lished in  the  official  gazette  of  the  colony,  and 
it  shall  be  the  duty  of  every  governor  or 
general  officer  making  a  declaration  or  renewal 
of  a  declaration  under  this  section,  if  he  has 
the  means  of  direct  telegraphic  communication 
with  a  Secretary  of  State,  to  obtain  the  previous 
consent  of  the  Secretary  of  State  to  such 
declaration  or  renewal,  and  in  any  other  case 
to  report  the  same  with  the  utmost  practicable 
speed  to  the  Secretary  of  State. 

(5.)  The  Secretary  of  State  may,  if  he  thinks 
fit,  annul  a  declaration  or  renewal  purporting 
to  be  made  in  pursuance  of  this  section,  with- 


out prejudice  to  anything  done  by  virtue 
thereof  before  the  date  at  which  the  annulment 
takes  effect,  and  until  that  date  any  such 
declaration  or  renewal  shall  be  deemed  to  have 
been  dulv  made  in  accordance  with  this  section, 
and  shall  have  full  effect. 

190.  In  this  Act,  if  not  inconsistent  with  the 
context,  the  following  expressions  have  the 
meanings  herein-after  respectively  assigned 
to  them ;  that  is  to  say, 

(1.)  The  expression  "Secretary  of  State" 
means  one  of  Her  Majesty's  Principal 
Secretaries  of  State : 

(2.)  The  expression  "  Lord  Lieutenant  of 
Ireland"  includes  the  lords  justices  or 
other  chief  governor  or  governors  of 
Ireland : 

(3.)  The  expression  "  Commander-in-Chief" 
means  tne  field-marshal  or  other  officer 
commanding  in  chief  Her  Majesty's  forces 
for  the  time  being : 

(4)  The  expression  "officer'*  means  an 
officer  commissioned  or  in  pay  as  an  officer 
in  Her  Majesty's  forces,  or  any  arm, 
branch,  or  part  thereof ;  it  also  includes  a 
person  who,  by  virtue  of  his  commission, 
IS  appointed  to  any  department  or  corps 
of  Her  Majesty's  forces,  or  of  any  arm, 
branch,  or  part  thereof;  it  also  includes  a 
person,  whether  retired  or  not,  who,  by 
virtue  of  his  commission  or  otherwise,  is 
legally  entitled  to  the  style  and  rank  of  an 
officer  of  Her  Majesty's  said  forces,  or  of 
any  arm,  branch,  or  part  thereof: 

Warrant  and  other  officers  holding  honorary 
commissions  are  officers  within  the  mean- 
ing of  this  Act,  subject  to  the  exceptions 
in  this  Act  mentioned : 

(5.)  The  expression  '*  non-commissioned  offi- 
cer" includes  an  acting  non-commissioned 
officer,  and  includes  an  army  schoolmaster 
when  not  a  warrant  officer,  but  save  as  is 
in  this  Act  mentioned  does  not  include  a 
warrant  officer  not  holding  an  honorary 
commission : 

(6.)  The  expression  "  soldier "  does  not 
include  an  officer  as  defined  by  this  Act, 
but,  with  the  modifications  in  this  Act 
contained  in  relation  to  warrant  ofiScers 
and  non-commissioned  officers,  does  in- 
clude a  warrant  officer  not  having  an 
honoraiy  commission  and  a  non-commis- 
sioned officer,  and  every  person  subject  to 
military  law  during  the  time  that  he  is  so 
subject : 

(7.)  The  expression  **  superior  officer,"  when 
used  in  relation  to  a  soldier,  includes  a 
waiTant  officer  not  holding  an  honorary 
commission,  and  also  includes  a  non-com- 
missioned officer  as  above  defined: 
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(8.)  The  expresBions  "regular  forces"  and 
"  Her  Majesty's  regular  forces "  mean 
officers  and  soldiers  who  by  their  commis- 
sion, t^rms  of  enlistment,  or  otherwise, 
are  liable  to  render  continuously  for  a 
term  military  service  to  Her  Majesty  in 
any  jwirt  of  the  world,  including,  subject 
to  the  modifications  in  this  Act  mentioned, 
the  Royal  Marines  and  Her  Majesty's 
Indian  forces,  and  the  Royal  Malta 
Fencible  Artillery,  and  subject  to  this 
qualification  that  when  the  reserve  forces 
are  subject  to  military  law  such  forces 
become  daring  the  period  of  their  being 
so  subject  part  of  the  regular  forces : 

(9.)  The  expression  "  reserve  forces  **  means 
the  army  reserve  force  and  the  militia 
reserve  force : 

(10.)  The  expression  '*  the  army  reserve 
force  "  means  the  reserve  force  established 
under  the  Reserve  Force  Act,  1867,  and 
any  Act  amending  the  same : 

(11.)  The  expression  "  the  militia  reserve 
force  "  means  the  men  enlisted  from  time 
to  time  under  the  Militia  Reserve  Act, 
1867,  and  any  Act  amending  the  same : 

(12.)  The  expression  "auxiliary  forces" 
means  the  militia,  the  yeomanry,  and  the 
volunteers : 

(13.)  The  expression  *' militia"  includes  the 
general  and  the  local  militia : 

(14.)  The  expression  "volunteers  and  volun- 
teer forces"  includes  the  Honourable 
Artillery  Company  of  London : 

(15.)  The  expression  **  corps" — 

(A.)  In  the  case  of  Her  Majesty's  regular 
forces — 

(i.)  Means  any  such  military  body,  whether 
known  as  a  territorial  regiment  or  by  any 
dificrent  name,  as  may  be  from  time  to 
time  declared  by  Royal  warrant  to  be  a 
corps  for  the  purpose  of  this  Act,  and  is  a 
Ixxfy  formed  by  Her  Majesty,  and  either 
consisting  of  associated  battalions  of  the 
regular  and  auxiliary  forces,  or  consisting 
wholly  of  a  battalion  or  battalions  of  the 
regular  forces,  and  in  either  case  vrith  or 
without  the  whole  or  any  part  of  the 
permanent  stafi*  of  any  of  tne  auxiliary 
forces  not  included  in  such  military  body; 
and 

(ii.)  Means  the  Royal  Marine  forces,  in  this 
Act  referred  to  as  the  Royal  Marines ;  and 
also 

(iii.)  Means  the  Army  Service  Corps,  the 
Army  Hospital  Corps,  and  any  other 
portion  of  Ilcr  Majesty's  regular  forces,  by 
whatever  name  called,  which  is  declared 
by  Royal  warrant  to  be  a  corps  for  the 
purposes  of  this  Act ;  and  also 

(iv.)  Means     any    other     portion    of     Her 


Majesty's  regular  forces  employed  on  any 
service  and  not  attached  to  any  corps  as 
above  defined ; 

(v.)  and  any  reference  in  Part  II.  of  this 
Act  to  a  corps  of  the  regular  forces  shall 
be  deemed  to  refer  to  any  such  military 
body  as  is  herein-bofore  defined  to  form  a 
corps;  and 

(B.)  In  the  case  of  Her  Majesty's  auxiliary 
forces — 

(i.)  Means  any  such  military  body,  whether 
known  as  a  territorial  regiment  or  by  any 
different  name,  as  may  be  from  time  to 
time  declared  by  Royal  warrant  to  be  a 
corps  for  the  purposes  of  this  Act,  and  is 
a  body  formed  by  Her  Majesty,  and  either 
consisting  of  associated  battalions  of  the 
regular  and  auxiliary  forces,  or  consisting 
wholly  of  a  battalion  or  battalions  of  the 
auxiliary  forces,  and  either  inclusive  or 
exclusive  of  the  whole  or  any  part  of  the 
permanent  staff  of  any  part  of  the  auxiliary 
forces;  and 

(ii.)  Means  any  other  portion  of  Her 
Majesty's  auxiliary  forces  employed  in  any 
service,  and  not  attached  to  any  corps  as 
above  defined : 

(16.)  The  expression  "battalion"  in  the 
application  of  this  Act  to  cavalry,  artil- 
lery, or  engineers  shall  be  construed  to 
mean  regiment,  brigade,  or  other  body 
into  which  Her  Majesty  may  have  been 
pleased  to  divide  such  cavalry,  artillery  or 
engineers. 

(17.)  The  expression  "regimental"  means 
connected  with  a  corps,  or  with  any 
battalion  or  other  subdivision  of  a  corps  : 

(18;)  The  expression  "military  decoration'* 
means  any  medal,  clasp,  good-conduct 
badge,  or  decoration : 

(19.)  The  expression  "military  reward" 
means  any  gratuity  or  annuity  for  long 
service  or  good  conduct ;  it  also  includes 
any  good-conduct  pay  or  pension  and 
any  ottier  military  pecuniary  reward : 

(20.)  The  expression  "enemy"  includes  all 
armed  mutineers,  armed  rebels,  armed 
rioters,  and  pirates : 

(21.)  The  expression  "India"  means  any 
territories  the  government  of  which  is 
vested  in  Her  Majesty  by  or  in  pursuance 
of  the  Act  of  the  session  of  the  twenty- 
first  and  twenty-second  years  of  the  reign 
of  Her  present  Majesty,  chapter  one 
hundred  and  six,  intituled  "  An  Act  for 
the  better  government  of  India,"  and  the 
Acts  amending  the  same,  and  also  any 
territories  in  India  under  the  dominion  of 
any  native  prince  or  princess : 

(22.)  The  expression  "  native  of  India " 
means  a  person  triable  and    punishable 
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under  Indian  military  law  as  defined  by 
this  Act : 

(23.)  The  expression  "colony"  means  for  the 
purposes  of  this  Act  Cyprus  and  any  part 
of  Ilcr  Majesty's  dominions,  exclusire  of 
the  United  Kingdom,  the  Channel  Islands, 
and  the  Isle  of  Man,  and  India,  and  all 
territories  and  places  being  part  of  Her 
Majesty's  dominions  whicli  are  under 
one  legislature  shall  be  deemed  for  the 
purposes  of  tliis  Act  to  constitute  one 
colony ;  and  where  there  are  local  legis- 
latures as  well  as  a  central  legislature 
the  expression  "legislature"  means  the 
central  legislature  only : 

(24.)  The  expression  "  foreign  country  '* 
means  any  place  which  is  not  situate  in 
the  United  Kingdom,  a  colony,  or  India, 
as  aboye  defined  and  is  not  on  the  high 
seas: 

(25.)  The  expression  "beyond  the  seas" 
means  out  of  the  United  Kingdom,  the 
Channel  Islands,  and  Isle  of  Man ;  and 
the  expression  "  station  beyond  the  seas" 
includes  any  place  where  any  of  Her 
Majesty's  forces  are  serving  out  of  the 
United  Kingdom,  the  Channel  Islands, 
and  Isle  of  Man : 

(26.)  The  expression  "governor-general" 
in  its  application  to  India  means  the 
Governor- General  of  India  in  Council : 

(27.)  The  expression  **  governor  "  as  respects 
"  the  presidency  of  Bengal "  means  the 
Governor- General  of  India  in  Council,  and 
as  respects  the  presidencies  of  Madras  and 
Bombay  means  the  Governor  in  Council 
of  the  presidency,  and  in  its  application 
to  a  colony  includes  the  lieutenant-gover- 
nor or  other  officer  administering  the 
government  of  the  colony  : 

(28.)  The  expression  "  oath '^  and  "  swear," 
and  other  expressions  relating  thereto,  in- 
clude affirmation  or  declaration,  affirm  or 
declare,  and  expressions  relating  thereto, 
in  cases  where  an  affirmation  or  declaration 
is  by  law  allowed  instead  of  an  oath  : 

(29.)  The  expression  "  superior  court,"  in 
the  United  Kingdom,  means  Her  Majesty's 
High  Court  of  Justice  in  England,  the 
Court  of  Session  in  Scotland,  and  Her 
Majesty's  High  Court  of  Justice  at 
Dublin  : 

(30.)  The  expression  "  supreme  court"  means, 
as  regards  India,  any  high  court  or  any 
chief  court ;  and  the  expression  "  court  of 
superior  jurisdiction,"  as  regards  a  colony, 
means  a  court  exercising  in  that  colony 
the  like  authority  as  the  High  Court  of 
Justice  in  England : 

(31.)  The  expression  "civil  court"  means, 
with  respect  to  auy  crime  or  offence,  a 


court   of  ordinary  criminal  jurisdiction, 
and  includes  a  court  of  summary  juris- 
diction : 
(32.)  The   expression   "prescribed"    means 
prescribed  by  any  rules  of  procedure  made 
m  pursuance  of  this  Act : 
(33.)  The  expression  "  misdemeanor,"  as  far 
as  regards  Scotland,  means  a  crime  or 
ofl'ence,  and  so  far  as  regards  India,  means 
a  crime  punishable  by  fine  and  rigorous 
or  simple  imprisonment  at  the  discretion 
of  the  court : 
(34.)  The  expression  "  Summary  Jurisdiction 
Acts  "— 

(a.)  As  regards  England,  has  the  same 
meaning  as  in  the   Summary  Juris- 
diction Act,  1879 ; 
(b.)  As    regards    Scotland,  means    the 
Summary  Procedure  Act,  1864,  and 
any  Acts  amending  the  same ;  and 
(c.)  As  regards  Ireland,   means  within 
the  police  district  of  Dublin  metro- 
polis, the  Acts  regulating  the  powers 
and  duties  of  justices  of  the  peace  for 
such  district,  or  of  the  police  of  such 
district;    and  elsewhere  in  Ireland, 
the  Petty  Sessions  (Ireland)  Act,  18ol, 
and  any  Act  amending  the  same : 
(35.)  The  expression    *' court    of  summary 
jurisdiction  " — 

(a.)  As  regards  England  has  the  same 
meaning  as  in  the  Sunmiary  Juris- 
diction Acts,  1879 ;  and 
(&.)  As  regards  Ireland  means  any  justice 
or  justices  of  the  peace,  police  magis- 
trate, stipendiary  or  other  magistrate, 
or  officer,  by  whatever  name  called, 
to  whom  jurisdiction  is  given  by  the 
Summary  Jurisdiction  Acts  or  any 
Acts  therein  referred  to ;  and 
(c.)  As    regards    Scotland,  means    the 
sheriff  or  sheriff  substitute,  or  any  two 
justices  of  the  peace  sitting  in  open 
court;  or  any  magistrate  or  magis- 
trates to  whom  jurisdiction  is  given 
by  the  Summary  Procedure  (Scotland) 
Act,  1864 ;  and 
(d.)  As  regards  India,    a   colony,    the 
Channel    Islands  and  Isle  of  Man, 
means  the  court,  justices,  or  ma^s- 
trates  who  exercise  jurisdiction  in  the 
like  cases  to  those  in  which  the  Sum- 
mary Jurisdiction  Acts  are  applicable: 
(36.)  The  expression  "  court  of  law  "  includes 

a  court  of  summary  jurisdiction : 
(37.)  The  expression  **  county  court  judge  " 
includes — 
(a.)  In  the  case  of  Scotland,  the  sheriff 

or  sheriff  substitute ;  and 
(h.)  In  the  case  of  Ireland,  the  judge  of 
the  Civil  Bill  Court : 


CHAP,  58.] 


44  &  45  VICTORIA.  1881. 


269 


(38.)  The  expression  "constable "  includes  a 
high  constable  and  a  commissioner,  in- 
spector, or  other  officer  of  police  : 

(39.)  The  expression  "police  authority" 
means  the  commissioner,  commissioners, 
justices,  watch  committee,  or  other  autho- 
rity having  the  control  of  a  police  force : 

(40.)  The  expression  "horse"  includes  a 
mule,  and  the  provisions  of  this  Act  shall 
apply  to  any  beast  of  whatever  description, 
used  for  burden  or  draught  or  for  carrying 
persons  in  like  manner  as  if  such  beast 
were  included  in  the  expression  "  horse.'* 


PART  VI. 


COMMENCEMENT  AND  APPLICATION 
OF  ACT  AND  EBPEAL. 


191.  (1.)  This  Act  shall  come  into  force  in 
every  place  on  the  day  fixed  for  the  com- 
mencement in  that  place  of  the  Regulation  of 
the  Forces  Act,  1881,  and  shall  continue  in 
force  as  if  a  reference  to  this  Act  were  sub- 
stituted for  the  reference  to  the  Army  Disci- 
pline and  Regulation  Act,  1879,  in  the  Army 
Discipline  and  Regulation  (Annual)  Act,  1881, 
and  tnat  Act  shall  bo  construed  accordingly. 

(2.)  Any  warrant,  order,  rule,  or  regulation 
under  this  Act,  may  be  made  at  any  time 
after  the  passing  thereof,  so  that  the  same 
do  not  take  efiect  until  the  commencement 
thereof. 

(3.)  Any  reference  in  any  Act,  regulation, 
rule,  order,  warrant,  charge,  or  document,  to 
the  Army  Discipline  and  Regulation  Act, 
1879,  or  any  enactment  repealed  by  this  Act, 
shall  be  construed  to  refer  to  this  Act  and  to 
the  corresponding  enactment  of  this  Act. 

192.  This  Act,  whDe  in  force,  shall  apply  to 
all  soldiers  whether  enlisted  before  or  after 
the  commencement  of  this  Act,  in  like  manner 
as  if  they  were  enlisted  under  this  Act,  subject 
08  follows : 

(1.)  A  soldier  enlisted  before  the  commence- 
ment of  this  Act  may,  when  on  service 
beyond  the  seas,  be  detained  in  army 
service  after  the  time  at  which  he  would 
otherwise  be  entitled  to  bo  transferred  to 
the  reserve  by  the  same  authoritv  and  for 
the  same  period  by  and  for  which  he  may 
be  detained  under  this  Act  while  a  state 
of  war  exists. 

(2.)  In  the  case  of  soldiers  enlisted  or  re- 
engaged before  the  commencement  of  the 
Army  Discipline  and  Regulation  Act, 
1879,  who   have   not   consented  to   the 


application  to  them  of  the  provisions  of 
Part  Two  of  that  Act,  Part  Two  of  this 
Act  shall  nevertheless,  so  far  as  is  con- 
sistent with  the  tenor  thereof,  apply  to 
such  soldiers  (in  this  section  referred  to  as 
old  soldiers)  but  subject  to  the  exceptions 
provided  by  this  section. 
(3).  The  following  provisions,  namely, — 
(a.)  The  whole    of  section    seventy -nine 
(which  section  relates  to  reckoning  and 
forfeiture  of  service) ; 
(b,)  So  much  of  section  eighty-seven  as 
allows  a  soldier  to  be  detained  in  service 
otherwise  than  while  a  state    of  war 
exists  or  while  he  is  on  service  beyond 
the  seas ; 
(c.)  So  much  of  section  eighty-eight  as 
relates  to  any  person  continuing  in  army 
service  for  a  period  during  which  his 
service  may  be  prolonged ;  and 
(d.)  The    whole    of    section    eighty-nine 
(which  section  relates  to  the  power  to 
transfer  a  soldier  to  the  reserve  before 
the  expiration    of  his    term  of   army 
service), 
shall  not  apply  without  his  consent  to  any 
such  old  soldier. 
(4.)  Any  re-engagement  entered  into  by  a 
soldier  at  any  time  since  the  commence- 
ment of  the  Army  Discipline  and  Regu- 
lation Act,  1879,  shall  be  deemed  to  be  a 
consent  by  him  to  the  application  to  him 
of  the  above-named  provisions ;  and  any 
old  soldier  who,  after  the  commencement 
of  this  Act,  extends  his  army  service  for 
all  or  any  part  of  the  residue  of  the  unex- 
pired term  of  his  original  enlistment,  or 
gives  notice  to  his  commanding  officer  of 
his  desire  to  continue  in  Her  Majesty's 
service,  shall  be  deemed  to  have  consented 
to  the  application  to  him  of  the  above- 
named  provisions. 
(5.)  For  the    purpose  of  discharge    or    of 
transfer  to  tne  reserve,  the  service  of  any 
old  soldier,  to  whom  section  seventy-nine 
of   this    Act    does    not    apply,   shall  be 
reckoned  in  accordance  with  the  enact- 
ments in  accordance  with  which  it  would 
have  been  reckoned  if  the  Army  Acts, 
1879  and    1881,  and   this   Act  had  not 
passed ; 

Provided  that  such  service  may  with 
the  consent  of  the  soldier  and  the  ap- 
proval of  the  competent  military  authority, 
as  defined  by  Part  Two  of  this  Act  be 
reckoned  from  the  date  of  his  attestation 
without  any  deduction  on  account  of  age, 
imprisonment,  desertion,  absence  without 
leave,  or  otherwise,  or  without  deduction 
on  account  of  any  one  or  more  of  such 
matters. 
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(6.)  Any  old  soldier  shall  not  be  liable  to  be 
detained  in  service,  or  have  his  service 
prolonged  without  his  consent,  further  or 
otherwise  than  he  would  have  been  liable 
to  if  the  Regulation  of  the  Forces  Act, 
1881,  and  this  Act  had  not  passed. 

(7.)  Nothing  in  sub-sections  four  and  five  of 
section  eighty-three  of  this  Act,  shall 
extend  without  his  consent  to  any  soldier 
who  enlisted  on  or  after  the  twentieth  day 
of  June  one  thousand  eight  hundred  and 
sixty-seven,  and  before  the  ninth  day  of 
August  one  thousand  eight  hundred  and 
seventy,  and  who  has  not  re-engaged. 

(8.)  Where  a  man  was  enlisted  before  the 
commencement  of  this  Act,  nothing  in 
this  Act  shall  recjuire  him,  without  his 
consent,  to  serve  in  or  to  be  appointed, 
transferred,  posted,  or  attachea  to  any 
military  body  otherwise  than  he  might 
have  been  if  this  Act  had  not  passed,  or  to 
serve  for  any  longer  period  than  that 
for  which  he  was,  before  the  commence- 
ment of  this  Act,  liable  to  serve. 

193.  The  Acts  specified  in  the  Fifth  Schedule 
to  this  Act  are  hereby  repealed  as  from  the 
commencement  of  that  Act  to  the  extent  in 
the  third  column  of  that  Schedule  mentioned. 

Provided  that — 

(a.)  The  said  repeal  shall  not  afi*ect  anything 
done  or  sufi'ered,  or  any  rights  or  liabilities 
acqnired  or  accrued  before  the  commence- 
ment of  this  Act,  and  any  proceedings  for 
carrying  into  eff'ect  anything  commenced 
or  done  before  the  commencement  of  this 


Act  may  bo  carried  on  and  completed  as 
if  this  Act  had  not  passed. 

(b.)  All  rules,  regulations,  warrants,  orders, 
and  documents  made  or  issued  in  pur- 
suance or  for  the  purposes  of  the  Acta 
repealed  shall  continue  as  if  made  or 
issued  in  pursuance  or  for  the  purposes  of 
this  Act. 

(c.)  Where  in  any  place  before  the  com- 
mencement of  this  Act,  a  court-martial 
has  been  convened  for  the  trial  of  an 
offender  such  trial  may  be  carried  on, 
and  the  offender  may  be  sentenced  and 
punished,  in  the  same  manner  in  all 
respects  as  if  this  Act  had  not  passed. 

{d.)  Subject  as  aforesaid,  every  offence 
committed  against  the  Army  Discipline 
and  Regulation  Act,  1879,  may  be  tried 
and  punished  in  like  manner  as  if  it  had 
been  committed  against  this  Act;  bo, 
however,  that  a  person  shall  not  be  sub- 
ject to  any  greater  punishment  for  snch 
ofi*ence  than  he  is  subject  to  before  the 
commencement  of  this  Act. 

(e.)  Subject  as  aforesaid,  this  Act  shall  apply 
to  the  conviction  of  a  person  tried  nnder 
any  Act  hereby  repealea  as  if  he  had  been 
convicted  unaer  this  Act,  and  every 
sentence  imposed  nnder  any  Act  hereby 
repealed  may,  afber  the  commencement 
of  this  Act,  be  carried  into  effect  in  the 
same  manner  in  all  respects  as  if  it  had 
been  imposed  under  this  Act. 

(/.)  So  much  of  the  Army  Discipline  and 
Begalation  Act,  1879,  as  is  unrepealed, 
shall  continue  in  force  and  be  constmed 
as  if  it  were  part  of  this  Act. 


-oo^\c 


FiHST  Schedule. 


Form  of  Oath  to  he  taken  hy  a  Master  wTiose  Apprentice  has  ahsconded,  and  of  Justice's  CertifieaU 

annexed, 

1  A,B.,  of  do  make  oath,  that  I  am  by  trade  a  ,  and  that 

was  bound  to  serve  as  an  apprentice  to  me  in  the  said  trade,  by  indenture  dated  the 
day  of  for  the  term  of  years ;  and  that  the  said  did  on  or 

about  the  dav  of  abscond  and  quit  my  service  withont  my  consent; 

and  that  to  the  best  of  my  knowledge  and  belief  the  said  is  aged  about 

years.    Witness  my  hand  at  the  day  of  one  thousand  eight 

hundred  and  • 

(Signed)       A,B. 


1  hereby  certify  that  the  foregoing  affidavit  was  sworn  To-       j         i-i  -n 
before  me  at^  this  day  of  I  Signed        O.D, 

one  thousand  eight  hundred  and  •  J       J^icoofthe 


Peace  for 
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Fomi  of  OcUh  to  he  idk^in  by  a  Master  whose  indentured  Labourer  in  India  or  a  Colony  has 

ahscmvded^  and  of  Justice's  Certificate  annexed. 

I  of  do  make  oath,  that  was  bound  to  mo  to  serve  as 

an  indentured  labourer  by  indenture  dated  the  day  of  for  the  term 

of  years,  and  that  the  said  did  on  or  about  the  day  of 

abscond    and  quit  my  service  without    my  consent.    Witness    my  hand  at  the 

day  of  one  thousand  eight  hundred  and 

(Signed)        A.B. 
I  hereby  certify,  ^c.  [as  for  apprentice]. 


Second  Schedule. 


BILLETING. 


PART  I. 


Accommodation  to  he  fv/mislied  hy  Keeper  of 
Victualling  House. 

A  keeper  of  a  victualling  house  on  whom 
any  officer,  soldier,. or  horse  is  billeted — 

(1.)  ShaU  furnish  the  offitfer  and  Soldier  with 
lodging  and  attendance  ;  and 

(2.)  Shall,  if  required  by  the  soldier,  furnish 
him  for  every  day  of  the  march  and  for 
not  more  than  two  days,  if  the  soldier  is 
halted  at  an  intermediate  place  on  the 
march  for  more  than  two  days,  and  on  the 
day  of  arrival  at  the  place  of  final  destina- 
tion, with  one  hot  meal  on  each  day,  the 
meal  to  consist  of  such  quantities  of  diet 
and  small  beer  as  may  be  from  time  to 
time  fixed  by  Her  Majesty's  regulations, 
not  exceeding  one  pound  and  a  quarter  of 
meat  previous  to  being  dressed,  one  pound 
of  bread,  one  pound  of  potatoes  or  other 
vegetables,  and  two  pints  of  small  beer, 
and  vinegar,  salt,  and  pepper ;  and 

(3.)  When  the  soldier  is  not  so  entitled  to  be 
furnished  with  a  hot  meal,  shall  furnish 
the  soldier  with  candles,  vinegar,  and  salt, 
and  allow  him  the  use  of  fire,  and  the 
necessary  utensils  for  dressing  and  eating 
his  meat;  and 

(4.)  Shall  furnish  stable  room  and  ten  pounds 
of  oats,  twelve  pounds  of  hay,  ana  eight 
pounds  of  straw  on  every  day  for  each 
norse. 


PART  II. 

Regulations  as  to  Billets. 

(1.)  When  the  troops  are  on  the  march  the 
billets  given  shall,  except  in  case  of  neces- 
sity or  of  an  order  of  a  justice  of  the  peace, 
be  upon  victualling  houses  in  or  within 


one  mile  from  the  place  mentioned  in  the 
route : 

(2.)  Care  shall  always  be  taken  that  the 
billets  be  made  out  to  the  less  distant 
victualling  houses  in  which  suitable  ac- 
commodation can  be  found  before  billets 
are  made  out  for  the  more  distant  victual- 
ling houses : 

(3.)  Except  in  case  of  necessity,  where  horses 
are  billeted  each  man  and  his  horse  shall 
be  billeted  on  the  same  victualling 
house: 

(4.)  Except  in  case  of  necessity,  one  soldier 
at  least  shall  be  billeted  where  there  are  one 
or  two  horses,  and  two  soldiers  at  least 
where  there  are  four  horses,  and  so  in 
proportion  for  a  greater  number : 

(5.)  Except  in  case  of  necessity  a  soldier  and 
his  horse  shall  not  be  billeted  at  a  greater 
distance  from  each  other  than  one  hundred 
yards : 

(6.)  When  any  soldiers  with  their  horses 
are  billeted  upon  the  keeper  of  a  victual- 
ling house  wno  has  no  stables,  on  the 
written  requisition  of  the  commanding 
officer  present  the  constable  shall  billet 
the  solmers  and  their  horses,  or  the  horses 
only,  on  the  keeper  of  some  other  victual- 
ling house  who  has  stables,  and  a  court  of 
summary  jurisdiction  upon  complaint  by 
the  keeper  of  the  last-mentioned  victual- 
ling house  may  order  a  proper  allowance 
to  be  paid  to  him  by  the  Keeper  of  the 
victualling  house  relieved : 

(7.)  An  officer  demanding  billets  may  allot 
the  billets  among  the  soldiers  under  his 
command  and  their  horses  as  he  thinks 
most  expedient  for  the  public  service,  and 
may  from  time  to  time  vary  such  allot- 
ment: 

(8.)  The  commanding  officer  may,  where  it  is 
practicable,  require  that  not  less  than  two 
men  shall  be  billeted  in  one  house. 
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Thibj)  Schedule. 


Impbessment  of  Cajlriaoes. 


Table  of  Rates  of  Payment  for  Cahriages  and  Andcals. 


Carriages  and  Auimals. 


Rate  per  Mile. 


In  Qreai  Briiain. 

A  waggon  with  four  or  more  horses,  or  a  wain  with  six  oxen,  or  four 

oxen,  and  two  horses. 
A  waggon  with  narrow  wheels,  or  a  cart  with  four  horses,  carrying 

not  less  than  fifteen  hundredweight. 
Any  other  cart  or  carriage,  with  less  than  four  horses,  and  not 

carrying  fifteen  hundredweight. 

In  Irelcmd. 
For  every  hundredweight  loaded  on  any  wheeled  vehicle        • 


One  shUling. 

Ninepence. 

Sixpence. 


One  halfpenny. 


The  mileage  when  reckoned  for  the  purposes  of  payment  shall  include  the  distance  from  home 
to  the  place  of  starting,  and  the  distance  home  from  the  place  of  discharge. 


Regulations  as  to  Cabbiaoes  and  Animals. 


(1.)  Where  the  whole  distance  for  which  a 
carriage  is  furnished  is  under  one  mile  the 
]:ayment  shall  he  for  a  full  mile. 

(2.)  In  Ireland,  the  minimum  sum  payahle 
for  a  car  shall  be  threepence,  and  for  a  dray, 
sixpence  per  mile. 

(3.)  In  Great  Britain,  when  the  day's  march 
exceeds  fifteen  miles,  the  justice  granting  his 
warrant  may  fix  a  further  reasonable  compen- 
sation for  every  mile  travelled  not  exceeding, 
in  respect  of  each  mile,  the  rate  of  hire  autho- 
rised to  be  charged  by  this  Act ;  when  any 
RTich  additional  compensation  is  granted,  the 
justice  shall  insert  in  his  own  hand  in  the 
warrant  the  amount  thereof. 

(4.)  In  Ireland  the  payment  shall  be  at  the 
Fame  rate  for  each  hundredweight  in  excess  of 
the  amount  which  the  carriage  is  liable  under 
this  schedule  to  carry. 


(5.)  A  carriage  shall  not  be  required  to  travel 
more  than  twenty-five  miles. 

(6.)  A  carriage  shall  not,  except  in  case  of 
pressing  emergency,  be  required  to  travel  moit» 
than  one  day's  march  prescribed  in  the  route. 

(7.)  In  Great  Britain  a  carriage  shall  not  be 
required  to  carry  more  than  thirty  hundred- 
weight. 

(8.)  In  Ireland  a  carriage  shall  not  be  required 
to  carry,  if  a  car,  more  than  six  hundredweight, 
and  if  a  dray  more  than  twelve  hundred- 
weight. 

(9.)  The  load  for  each  carriage  shall,  if 
required,  at  the  expense  of  the  owner  of  the 
carriage,  and  if  the  same  can  be  done  within 
a  reasonable  time  without  hindrance  to  Her 
Majesty's  service,  be  weighed  before  it  is  placed 
in  the  carriage. 
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FOUBTH  SCHEDULE. 


FoBU  OP  Deschiptive  Beturn. 

Descriptive  Retuhn  of  who*  at  on  the 

of  ,  and  was  committed  to  confinement  at  on  the 

of  as  a  deserter  [or  absentee  without  leave]  from  the 

Regiment  of 


day 

day 

Bn.  of  the 


*  After  the  word  "  who/'  to  be  inserted  either  the  words  "  was  apprehended,"  or  **  surreDdered  himself,"  as  the  case 

may  be. 


Age 


Height    - 


Feet.       Inches. 


Complexion 


Hair 


Eyes 


Marks    - 


In  uniform  or  plain  clothes 


Probable  date  and  place  of  attestation 


Probable  date  of  desertion  or  beginning  of  absence,  and  from  what 
place. 

Name,  occupation,  and  address  of  the  person  by  whom  or  through 
whose  means  the  deserter  [or  absentee  without  leave]  was  appre- 
hended and  secured,  t 


Particulars  in  the  evidence  on  which  the  prisoner  is  committed,  and 
showing  whether  he  surrendered  or  was  apprehended,  and  in  what 
manner  and  upon  what  grounds.  The  fullest  possible  details  to 
be  given. 


I  do  hereby  certify,  that  the  prisoner  has 
been  dulv  examined  before  me  as  to  the  circum- 
stances herein  stated,  and  as  declared  in  my 
presence  that  het 

the  before-mentioned  corps, 
and  I  recommend  §  for  a  reward 

of  8, 


Signature  l  of  cam- 
Residence  >  miUing 
Post  Tovmj  magistrate. 

Signature  of  prisoner. 
Signature  of  ii^formant. 


t  Itis  important  for  the  public  service,  and  for  the  interest  of  the  deserter  or  absentee  without  leave,  that  this  part 
of  the  return  should  be  accurately  filled  up,  and  the  details  should  be  inserted  by  the  Justice  in  his  own  handnrritinff. 
or,  under  his  direction,  hj  his  clerk. 

I  Insert  if  or  m  not  a  de»ertsr  or  abutUee  tnthout  leave,  from  or  belongs  or  doen  not  belong  to,  as  the  case  may  be. 

§  The  justice  will  insert  the  name  of  the  person  to  whom  the  reward  is  due,  and  the  amount  [&».,  10«.,  159.,  or  SOs^]  which, 
in  his  opinion,  should  be  grauted  in  this  particular  case. 
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Or  where  the  prisoner  confessed,  and  evidence  of  the  truth  or  falsehood  of  such  confessioii  is 
not  then  forthcoming : 


I  hereby  certify  that  the  above-named  prisoner 
confessed  to  the  circumstances  above  stated, 
but  that  evidence  of  the  truth  or  falsehood  of 
such  confession  is  not  forthcoming,  and  that 
the  case  was  adjourned  until  the  day 

of  for  the  purpose  of  obtaining  such 

evidence  from  a  Secretary  of  State. 


SigncUure. 


Betidence, 


Post  Town. 


FIFTH  SCHEDULE. 


Acts  repealed. 


Section  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


47  Geo.  3.  sess.  2.  c.  25. 


42  <fe  43  Yict.  c.  32. 


42  &  43  Vict.  c.  33. 


44  &  45  Vict.  c.  9.     "    - 
44  &  45  Vict.  c.  57. 


An  Act  for  the  more  convenient 
payment  of  half  pay  and  pen- 
sions and  other  allowances  to 
officers  and  widows  of  officers, 
and  the  persons  uix)n  the  Com- 
passionate List. 

The  Army  Discipline  and  Begu- 
lation  (Commencement)  Act, 
1879. 

The  Army  Discipline  and  Eegu- 
lation  Act,  1879. 

The  Army  Discipline  and  Regu- 
lation (Annual)  Act,  1881. 

The  Regalation  of  the  Forces 
Act,  1881. 


So  much  as  is  unrepealed. 


Section     three,     section 
section  eight,  and  the  schedule. 

The  whole  Act,  with  the  exception 
of  section  one  hundred  and 
seventy-seven. 

Sections  four  to  seven,  both 
inclusive. 

Fart  II.,  with  the  exception  of  so 
much  of  sections  thirtj-^Eght 
and  thirty-nine  as  relates  to  tlie 
auxiliary  forces,  and  of  seotioii 
forty-five.  In  Part  IIL  section 
fifty. 


Chap,  59. 
Statute  Law  Revision  and  Civil  Procedure  Acty  1881. 


▲BSTBACT  OF  THE  ENACTMENTS. 

1.  Short  tide, 

2.  Extent, 

3.  Repeal  of  enactments  in  schedule, 

4.  Savings  as  to  repealed  enactments. 

5.  Abolished  procedure,  ^c.  not  revived. 

6.  Extension  of  powers  m  Judicature  Acts  to  males  rules  of  court. 

Schedule. 
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An  Act  for  promoting  the  revision  of 
the  Statute  Law  by  repealing  various 
enactments  chiefly  relating  to  Civil 
Procedure  or  matters  connected  there- 
with, and  for  amending  in  some 
respects  the  law  relating  to  Civil 
Procedure.  (27th  August  1881.) 

Whe&eas  with  a  view  to  the  revision  of  the 
statute  law  it  is  expedient  that  various  enact- 
ments (mentioned  m  the  schedule  to  this  Act) 
which  chiefly  relate  to  civil  procedure  or 
matters  connected  therewith,  and  which  may 
be  regarded  as  spent,  or  have  ceased  to  be  in 
force  otherwise  than  by  express  and  specific 
repeal  by  Parliament,  or  have,  by  lapse  of 
time  and  change  of  circumstances,  become 
unnecessary,  or  the  subject-matter  whereof  is 
provided  for  by  or  under  the  Supreme  Court 
of  Judicature  Act,  1873,  and  the  Acts  amend- 
ing it,  or  for  other  reasons  may  properly  be 
repealed,  be  now  expressly  and  specifically 
repealed : 

And  whereas  it  is  expedient  that  in  some 
respects  the  law  relating  to  civil  procedure  be 
amended : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Statute  Law 
Revision  and  Civil  Procedure  Act,  1881. 

2.  This  Act  does  not  extend  to  Scotland  or 
Ireland. 

3.  The  enactments  described  in  the  schedule 
to  this  Act  are  hereby  repealed,  subject  to  the 
exceptions  and  qualifications  mentioned  in  this 
Act  and  in  that  schedule. 

4.  The  repeal  efi*ected  by  this  Act  shall  not 
afiect — 

(a.)  Anything  done  or  sufi'ered  before  the 


passing  of  this  Act  under  any  enactm  ent 
repealed  b^  this  Act ;  or 

(6.)  Any  jurisdiction  or  principle  or  rule  of 
law  or  equity  established  or  confirmed,  or 
right  or  privilege  acquired,  or  duty  or 
liability  imposed  or  incurred,  or  compen- 
sation secured  by  or  under  any  enactment 
repealed  by  this  Act ;  or 

(c.)  In  particular,  any  power  to  issue  com- 
missions of  assize,  oyer  and  terminer,  or 
gaol  delivery,  or  other  like  commissions, 
or  any  jurisdiction  or  power  under  or 
incidental  to  any  such  commission,  or  any 
jurisdiction  or  power  of  the  Supreme 
Court  of  Judicature  in  England,  or  of  any 
iudge  thereof;  or 

(d)  Any  right  to  any  hereditary  revenues 
of  the  Crown,  or  any  charges  thereon ;  or 

(e.)  The  right  of  any  existing  officer  or  per- 
son to  any  salary,  stipend,  emolument,  or- 
pension ;  or 

(/.)  The  repeal,  confirmation,  revival,  or  per- 
petuation by  any  enactment  repealea  by 
this  Act  of  any  enactment  not  repealea 
by  this  Act ;  or 

ig.)  The  application  or  incorporation  of  any 
enactment  repealed  by  this  Act  by  or 
under  any  enactment  not  repealed  by  this^ 
Act;  or 

{h.)  The  extension  to  any  court  bv  Order  in 
Council  of  any  enactment  repealed  by  this 
Act. 

5.  This  Act  shall  not  be  deemed  to  revive 
or  restore  any  jurisdiction,  office,  duty,  draw- 
back, fee,  payment,  franchise,  liberty,  custom, 
right,  title,  pnvilege,  restriction,  exemption, 
usage,  practice,  procedure,  or  other  matter  or 
thing  not  existing  or  in  force  at  the  passing  of 
this  Act. 

6.  The  enactments  relating  to  the  making 
of  rules  of  court  contained  in  the  Supreme 
Court  of  Judicature  Act,  1875,  and  the  Acts 
amending  it,  shall  extend  and  apply  to  all 
matters  with  respect  to  which  rmes  of  pro- 
cedure or  general  orders  might  have  been 
made  under  any  enactment  repealed  by  this 
Act,  and  to  all  proceedings  by  or  against  the 
Crown. 


>:*so^ 
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Schedule. 


Enactments  bepealsd. 

This  Schedule  is  to  be  read  as  referring  to  the  Revised  Edition  of  the  Statutes  prepared 
under  the  direction  of  the  Statute  Law  Committee,  in  all  cases  of  statutes  included  in  that 
edition. 

The  chapters  of  the  statutes  (before  the  diyision  into  separate  Acts)  are  described  bj  the 
marginal  abstracts  given  in  that  edition. 

The  repeal  by  the  present  Act  of  a  part  of  a  statute  set  out  or  referred  to  in  terms  of  the 
translation  given  in  that  edition  is  to  operate  on  the  ori^nal  Latin  or  Norman  French,  of 
which  the  translation  is  set  out  or  referred  to,  as  if  the  original  itself  were  in  like  nuinner  set 
out  or  referred  to. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of  the  words,  section,  or  other 
part  first  or  last  mentioned,  or  otherwise  referred  to  as  forming  the  beginning  or  forming  the 
end  of  the  portion  comprised  in  the  description  or  citation. 


20  Hen.  3.  c.  1. 
52  Hen.  3.  c.  3. 
52  Hen.  3.  c.  5. 
52  Hen.  3.  c.  9. 


52  Hen.  3.  c.  10. 

52  Hen.  3.  c.  21. 

52  Hen.  3.  c.  23. 
in  part. 


3  Edw.  1.  c.  19. 


13  Edw.  1.  c.  2. 


13  Edw.  1.  c.  30. 


13  Edw.  1.  c.  31. 

21  Edw.  1. 

27  Edw.  1. 

28  Edw.  1.  c.  16. 
9  Edw.  2.  Stat.  2. 

in  part. 


The  Provisions  of  Merton.    Chapter  one.    Damages  to  widows  on 

a  writ  of  dower. 
The  Statute  of  Marlborough.    Chapter  three.     Of  resisting  the 

King's  officers  in  replevins.    Distresses  for  services  not  due. 
The  Statute  of  Marlborough.    Chapter  five.    Confirmation  of  tho 

Great  Charter.    Charter  of  the  Forest. 
The  Statute  of  Marlborouffh.    Chapter  nine.    Who  shall  do  suits 

of  Court.    Suits  of  Court  by  parceners,  &c.    The  tenant's  remedy 

against  the  lord,  distraining  for  suits  not  due.    The  lord's  remedy 

ag^nst  the  tenants,  withholding  their  due  suits. 
The  Statute  of  Marlborough.    Chapter  ten.      Exemptions   from 

attending  the  sheriffs  turns. 
The  Statute  of  Marlborough.    Chapter  twenty-one.    Sheriff,  upon 

plaint,  shall  make  replevins. 
The  Statute  of  Marlborough.    Chapter   tweniy-three.     Bemedy 

against  accountants.     Farmers   shall   do  no  waste.     Bemedy 

thereon, 
in  part;  namely, — 
iTom  '*  and  it  is  provided  "  to  "  make  their  account.*' 
The  Statutes  of  Westminster ;  the  First.     Sherifis,  Ac,  receiving 

the  Eling's  debts  shall  acquit  the  debtor.     Penaliy.     Tallies  of 

payment.     Shewing  of  summons. 
The  Statutes  of  Westminster ;  the  Second.    Chapter  two.    Mischiefs 

to  lords  distraining  their  tenants  by  replevins.     A  recordare  to 

remove  the  plaint  out  of  the  county  courts.    Pledges  to  prosecute 

a  replevin.     Beplevin  of  distress  after  judgment  for  return. 

Writ  of  second  deliverance.    Distress  irrepleviable. 
The  Statutes    of    Westminster;    ^e    Second.      Chapter  thirty. 

Assignment  of  justices  of  nisi  prius.    Adjournment  of  assises. 

Inqmsitions  of  trespass,  dbc.  may  be  determined  before  justices 

of  nisi  prius.    The  writ  of  nisi  prius.    Proceedings  after  verdict. 

Assises  of  darrein  presentment  and  quare  impedit  shall  be  ended 

in  their  proper  counties.    Justices  shall  have  their  own  clerks. 

Special  verdicts.    None  shall  be  put  in  juries  unless  summoned. 
The  Statutes  of  Westminster;    the  Second.    Chapter  thirty-one. 

Proceedings  on  bills  of  exceptions. 
Statute  of  the  Justices  of  Assise. 
The  Statute  of  Fines  levied. 

Articles  upon  the  Charters.    Chapter  sixteen.    False  returns. 
The  Statute  of  Sheriffs, 
in  part;  namely, — 
from ''  and  that  the  execution  of  writs  "  to  end  of  Statute. 
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12  Edw.  2. 

Statutes  of   uncertain 

date. 
1  Edw.  3.  Stat.  1. 
2Edw.  3.  c.  2.   - 

4  Edw.  3.  - 
in  part. 

14 Edw. 3. Stat.  I.e.  16. 


18  Edw.  3.  Stat.  3.  c.  5. 
20  Edw.  3. 
8  Bic.  2.    - 

11  Rio.  2.  - 

12  Bic.  2.  c.  10.- 
in  part. 


13  Bic.  2.  Stat  1. 
in  part. 

7  Hen.  4.  c.  3.   - 


34&35Hen.8.c.  26. 
in  part. 


23  Eli2.  c.  3.      - 
17  Chas.  2.  c.  7. 

29  Chas.  2.  c.  3. 
in  part. 

12  A  13  Will.  3.  c.  2. 
in  part. 


9  Anne  c.  25. 
in  part. 


The  Statute  of  York. 

The  Statutes  of  the  Exchequer,  from  "And  the  treasurer  and 

harons  "  to  **  the  King's  own  debt." 
Statute  the  First. 
Statute  made  at  Northampton.     Chapter  two.    Pardons  for  felony. 

Justices  of  assise  and  gaol  deliveiy.    Oyers  and  terminers. 
Statute  made  at  Westminster : 

Except  chapter  seven. 

Statute  the  First.  Chapter  sixteen.  Nbi  prius  may  be  granted 
before  a  justice  of  Common  Pleas  in  a  suit  m  King's  Bench.  Nisi 
prius  may  be  granted  before  a  justice  of  King*s  Bench  in  a  suit  in 
Common  Pleas ;  or  before  the  Chief  Baron  of  Exchequer  if  a 
man  of  the  law ;  or  before  justices  of  assise,  and  King*3  serjeanta. 
Justices  of  nisi  prius  may  give  judgement  in  quare  impedit  and 
darrain  presentment. 

Statute  the  Third.    Chapter  five.^  Prohibitions. 

Ordinance  for  the  Justices. 

Statute  made  at  Westminster  in  the  Eighth  Year. 

The  Statute  made  at  Westminster  in  the  Eleventh  year. 

Statute  made  at  Cambridge  in  the  Twelfth  year.    Chapter  ten.     Six 
justices  of  the  peace  m  each  county ;    Quarterly  sessions,  dbc. 
Wages  of  justices  and  their  clerk.     No  steward,  &c,  shall  be 
assigned.     Judges,  &c.,  need  not  attend  the  sessions  regularly ; 
in  part ;  namely, — 
the  words, ' '  and  that  no  steward  of  any  lord  shall  be  assigned 
"  in  any  of  the  said  Commissions." 
Statute  of  the  Thirteenth  Year : 
Except  chapter  one. 

Statute  of  the  Seventh  Year.    Chapter  three..    The  rolls  of  estreats 
of  issues,  fines,  dbc,  shall  contain  particulars  of  the  cause  of 
forfeiture,  &c.    The  Statute  42  Edw.  3.  c.  9.,  touching  gathering 
of  Green  Wax,  confirmed. 
An  Act  for   certain  Ordinances    in  the  King's  Dominions  and 
Principality  of  Wales, 
in  part;  namely, — 
Sections  five  to  twenty-two,  twenty-nine  to  fifty-two,  seventy* 
three  to  sovent;^-seven,  seventy-nine,  eighty- three,  eighty- 
eight,  eighty-nine,  ninety-six,  ninety-nine,  one  hundred 
and  three,  one  hundred  and  thirteen,  one  hundred  and 
fourteen,  and  one  hundred  and  fifteen. 
An  Act  for  the  reformation  of  errors  in  fines  and  recoveries. 
An  Act  for  a  more  speedy  and  effectnall  proceeding  upon  distresses 

and  avowrves  for  rents. 
An  Act  for  Prevention  of  Frauds  and  Peijuryes ; 
in  i^ ;  namely,— 
Section   ten,   to  ''execution  shall  be  sued,"  and  Section 
seventeen. 
An  Act  for  the  further  Limitation  of  the  Crown,  and  better  securing 
the  rights  and  liberties  of  the  Subject ; 
in  Twrt;  namely, — 

Section  three,  from  "  That  after  the  said  limitation  shall  take 
'*  effect  as  aforesaid,  judges  commissions"  to  "remove 
them. ' 
An   Act    the  HUe  whereof  he^tu  wUh  the   words  —  "  An  Act   for 
rendering"  —  cmd  ends  vnth  ihe  words  —  "in  corporations  and 
boroughs  " ; 
injpart;  namely, — 
Section  seven. 
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5  Geo.  2.  c.  27. 


11  Geo.  2.  c.  19. 
in  part. 


12  Geo.  2.  c.  27. 


43  Geo.  3.  c.  161. 
in  part. 


52  Geo.  3.  c.  101. 
in  part. 


I  Will.  4.  c.  7.  - 
in  part. 


1  Will.  4.  c.  21. 
in  part. 

2  &  3  Will.  4.  c.  33. 
in  part. 


3  &  4  Will.  4.  c.  42. 
in  part. 


5  Yict.  c.  5. 
in  part. 

5  &  6  Yict.  c.  54. 
in  part. 

6  &  7  Viet.  c.  67. 
in  part. 


12  &  13  Yict.  c.  96. 
in  part, 


An  Act  to  explain,  amend,  and  render  more  effectnal  an  Act  made 
in  the  twelfth  year  of  the  reign  of  His  late  Majesty  Eang  George 
the  First  [intituled  an  Act  to  prevent  frivolous  and  vexations 
Arrests]. 

An  Act  for  the  more  effectual  securing  the  payment  of  Bents  and 
preventing  Frauds  by  Tenants ; 
in  part;  namely, — 
Section  twenty-three. 

An  Act  the  title  whereof  begins  with  the  words, — An  Act  for  explaining 
and  amending, — and  ends  with  the  words, — Justice  of  Assize  in  his 
own  country,  &c. 

An  Act  the  title  whereof  begins  vnth  the  words, — ^An  Act  for  repealing, 
— and  ends  with  the  words, — on  Commission; 
in  part;  namely, — 

Section  ten,  from  **  and  where  any  such  dwelling-house  "  to 
end  of  section. 

Aji  Act  to  provide  a  sumnjary  remedy  in  cases  of  abuses  of  trasts 
created  tor  charitable  purposes  ; 
in  part;  namely, — 
Section  one,  from  "  and  such  order  shall  be  final  and  con- 
"  elusive  unless  "  to  end  of  section. 

An  Act  the  title  whereof  begins  with  the  words, — ^An  Act  for  the  more 
speedy  judgment, — and  ends  vnth  the  words, — in  cases  of  bank- 
ruptcy; 

mpart;  namely, — 

Sections  four,  eight,  and  nine. 

An  Act  to  improve  the  proceedings  in  Prohibition  and  on  Writs  of 
Mandamus ; 
in  part;  namely, — 
Section  six. 
An  Act  to  effectuate  the  service  of  process  issuing  from  the  Courts 
of  Chancery  and  Exchequer  in  England  and  Ireland  respectively ; 
in  part;  namely, — 

Section  one,  and  the  words  "  of  England  and,"  "  England  or," 
and  "respectively"  irl  Section  three. 
An  Act  for  the  further  amendment  of  the  Law  and  the  better 
advancement  of  Justice ; 
in  part;  namely,— 

Sections  twenty-three,  twenty-four,  and  twenty-five,  except  as 
far  as  those  sections  may  be  in  force  as  regards  any  court 
other  than  the  Supreme  Court  of  Judicature  in  England. 
An  Act  to  make  further  provisions  for  the  administration  of  Justice ; 
in  part ;  namely, — 
In  section  five  the  words  **  in  the  form  set  out  in  the  first  sche- 
**  dule  to  this  Act,"  section  six,  and  the  first  schedule. 
An  Act  the  title  whereof  begins  with  the  words, — An  Act  to  amend, — 
and  ends  with  the  words, — time  to  be  limited; 
in  part ;  namely, — 
Section  eighteen. 
Aji  Act  to  enable  parties  to  sue  out  and  prosecute  Writs  of  Error 
in  certain  cases  upon  the  proceedings  on  Writs  of  Mandamus; 
in  part;  namely, — 

Section  one,  from  "  and  it  shall  be  lawful,"  to  end  of  section, 
and  section  two. 
The  Admiralty  Offences  Colonial  Act,  1849 ; 
in  part;  namely, — 
Section  five,  from  "and  the  word  'governor'  "  to  end  of 
section. 
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13  &  14  Vict.  c.  35. 
.    in  part. 

15  &  16  Vict.  c.  80. 
in  part. 


15  &  16  Vict.  c.  86. 
in  part. 


15  &  16  Vict.  c.  87. 
in  part. 

17  &  18  Vict.  c.  78. 
in  part. 


17  &  18  Vict.  c.  82. 
in  part. 

18  &  19  Vict.  c.  45. 


18  &  19  Vict.  c.  90. 
in  part. 


19  &  20  Vict.  c.  86. 
19  &  20  Vict.  c.  113. 
in  part. 


20  &  21  Vict.  c.  77. 
in  part. 


21  &  22  Vict.  c.  27. 
in  part. 


21  &  22  Vict.  c.  95. 
in  part. 


22  &  23  Vict.  0.  6. 


An  Act  to  diminish  the  delay  and  expense  of  proceedings  in  the 
High  Court  of  Chancery  in  England : 
Except  sections  nineteen  to  twenty-five. 
An  Act  to  abolish  the  office  of  Master  in  Ordinary  of  the  High 
Court  of  Chancery,  and  to  make  provision  for  the  more  speedy 
and  efficient  despatch  of  business  in  the  said  Court ; 
in  part;  namely, — 
In  section  fifteen  the  words  ''and  enrolled,"  section  twenty- 
one  from  "  but  subject,"  and  sections  fifly-three  and  fifty- 


six. 


An  Act  to  amend  the  practice  and  course  of  proceeding  in  the  High 
Court  of  Chancery ; 
in  part;  namely, — 
Sections  one  to  ten,  twelve  to  twenty-one,  twenty-six  to  thirty, 
thirty-six,  thirty-seven,  forty-nine,  fif^-one,  fifty-two,  and 
fifty-three,  fifty-eight  to  sixty>two,  and  schedule. 
An  Act  for  the  relief  of  the  suitors  of  the  High  Court  of  Chancery ; 
in  part;  namely, — 
Section  five. 
An  Act  to  appoint  persons  to  administer  oaths,  and  to  substitute 
stamps  in  lieu  of  fees,  and  for  other  purposes,  in  the  High  Court 
of  Aamiralty  of  England ; 
in  part ;  namely,— 
Section  five. 
An  Act  further  to  improve  the  administration  of  justice  in  the  Court 
of  Chancery  of  the  County  Palatine  of  Lancaster; 
in  part ;  namely, — 
Sections  two  to  five. 
An  Act  for  farther  assimilating  the  practice  in  the  County  Palatine 
of  Lancaster  to  that  of  other  counties  with  respect  to  me  trial  of 
issues  from  the  Superior  Courts  at  Westminster. 
A71  Act  the  title  whereof  hegina  with  the  words ^  "  An  Act  for  the  pay- 
''  ment  of  costs/'  and  ends  with  the  words,  "  Court  of  Exchequer;" 
in  part;  namely, — 

In  section  three  the  words  ''  for  the  Barons  of  Her  Majesty's 
"  Court  of  Exchequer  in  England,  or  any  three  of  them, 
"  and  also." 
Aji  Act  to  abolish  the  office  of  Cursitor  Baron  of  the  Exchequer. 
An  Act  to  provide  for  taking  evidence  in  Her  Majesty's  Dominions 
in  relation  to  civil  and  commercial  matters  pending  before  foreign 
tribunals ; 

in  part ;  namely, — 
Section  six,  from  **  Provided  "  to  the  end  of  the  section. 
An  Act  to  amend  the  law  relating  to  probates  and  letters  of  admi- 
nistration in  England ; 
in  part;  namely, — 
Sections  five,  six,  nine,  twelve,  twenty-five,  forty,  forty-one, 
and  forty-five. 
An  Act  to  amend  the  course  of  procedure  in  the  High  Court  of 
Chancery,  the  Court  of  Chancery  in  Ireland,  and  tne  Court  of 
Chancery  of  the  County  Palatine  of  Lancaster ; 
in  part;  namely, — 

Sections  three,  four,  six,  and  seven. 
An  Act  to  amend  the  Act  of  the  twentieth  and  twenty-first  Vic- 
toria, chapter  seventy-seven; 
in  part;  namely, — 
Sections  one  and  two,  section  six  from  "  and  from  and  after," 
to  end  of  section,  section  thirty-six,  and  Schedule. 
An  Act  to  enable    Serjeants,    Barristers-at-Law,  Attorneys,    and 
Solicitors  to  practise  in  the  High  Court  of  Admiralty. 
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22  &  23  Vict.  c.  21, 

in  part. 


22  &  23  Vict,  c  59. 
in  part. 

23  &  24  Vict.  c.  34. 
in  part. 

23  &  24  Vict.  c.  54. 


23  &  24  Vict.  c.  127. 
in  part. 

24  &  25  Vict.  c.  10. 
in  part. 

25  &  26  Vict.  c.  42. 
in  part. 

25  &  26  Vict.  c.  67. 
in  part. 


25  &  26  Vict.  c.  89. 


26  &  27  Vict.  c.  122. 
in  part. 

28&29Vict.  c.  104. 
in  part. 


30  &  31  Vict.  c.  64. 

30  &  31  Vict.  c.  68. 

80  &  31  Vict.  c.  87. 
in  part. 

80  &  31  Vict.  c.  131. 
in  part. 


An  Act  to  regulate  the  office  of  Qneen'a  Bemembrancer,  and  to 
amend  the  practice  and  procedure  on  the  Bevenuo  side  of  the  Court 
of  Exchequer ; 
in  part;  namely, — 

Sections  nine,  ten,  eleven,  eighteen,  nineteen,  twenty,  twenty- 
two,  twenty-six,  and  twenty-seven. 
Railway  Companies  Arbitration  Act,  1859 ; 
in  part;  namely, — 
In  section  twenty -six  the  words,  "  and  where  requbite  frame 
**  for  the  purpose." 
The  Petitions  of  Right  Act,  1860 ; 
in  part ;  namely, — 
Section  fifteen. 
An  Act  to  amend  an  Act  for  abolishing  certain  offices  on  the  Crown 
side  of  the  Court  of  Queen's  Bench,  and  for  regulating  the  Crown 
Office. 
An  Act  to  amend  the  laws  relating  to  Attorneys,  Solicitors,  Proctors, 
and  Certificated  Conveyancers ; 
in  part ;  namely, — 
Section  twenty-five. 
The  Admiralty  Court  Act,  1861 ; 
in  part;  namely, — 

Sections  fourteen,  fifteen,  seventeen,  nineteen,  twenty,  twenty- 
two,  and  thirty-twa 
The  Chancery  Regulation  Act,  1862  ; 
Except  as  far  as  it  may  be  in  force  with  respect  to  the  Conrt  of 
Chancery  of  the  County  Palatine  of  Lancaster. 
The  Declaration  of  Title  Act,  1862 ; 
in  part;  namely, — 

Sections  forty  and  forty-one,  section  forty-two,  from  *'  and  eveiy 
such  "  to  end  of  section,  and  the  words  *'  all  general  rules 
"  and  orders  made  as  aforesaid  including"  in  section  forty- 
three. 
The  Companies  Act,  1862 ; 
in  part;  nameljr, — 
In  section  thirty-five,  the  words  "  if  a  court  of  common  law," 
and  the  words  "  and  a  writ  of  error  or  appeal  in  the  manner 
*'  directed  by  '  The  Common  Law  Procedure  Act,  1854,'  shall 
"  lie"; 

Section  one  hundred  and  seventy. 
An  Act  to  enable  Her  Majesty  in  Council  to  make  alterations  in  the 
Circuits  of  the  Judges ; 
in  part ;  namely, — 
Section  three. 
The  Crown  Suits,  &c.  Act,  1865 ; 
in  part;  namely. 

Sections  twenty-six,  twenty-ei^ht,  and  thirty,  section  fifty- 
eight,  from  *'  and  on  such  judgment "  to  end  of  section, 
sections  sixty  and  sixty-two,  and  section  sixty-three  finom 
**  but  general  rules  "  to  end  of  section. 
An  Act  to  make  further  provision  for  the  dispatch  of  Bnsiness  in 

the  Court  of  Appeal  in  Chancery. 
An  Act  to  provide  for  the  better  despatch  of  Business  in  the 
Chambers  of  the  Judges  of  the  Superior  Courts  of  Common  Law. 
The  Court  of  Chancery  (Officers)  Act,  1867 ; 
in  Dart;  namely, — 
Sections  four  and  ^yb. 
The  Companies  Act,  1867; 
in  part;  namely, — 
In  section  twenty,  the  words  "  one  hundred  and  seventieth." 
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31  &  32  Vict  c.  11. 

31  &  32  Vict.  c.  40. 
in  part. 

31  &  32  Vict.  c.  54. 
in  part. 

33  &  34  Vict.  c.  6. 

39  &  40  Vict.  c.  66. 
43  &  44  Vict.  c.  19. 
in  part. 


An  Act  to  amend  an  Act  to  make  further  provision  for  the  despatch 

of  Business  in  the  Court  of  Appeal  in  Chancery. 
The  Partition  Act,  1868 ; 
in  part;  namely, — 
Section  eleven. 
The  Judgments  Extension  Act,  1868 ; 
in  part ;  namely, — 
in  section  seven,  the  words  **  Westminster  and,"  and  **  England 
and,"  and  the  word  "  respectively*'  wherever  it  occurs. 
An  Act  to  extend  the  jurisdiction  of  the  Judges  of  the  Superior 

Courts  of  Common  Law  at  Westminster. 
The  Legal  Practitioners  Act,  1876. 
The  Taxes  &f  anagement  Act,  1880 ; 
in  part  ;  namclv, — 
In  section  fifty-nine,  subsection  (2)  (6.),  the  words  "  and  all 
*'  such  orders  shall  be  final  and  conclusive  on  all  parties ;" 
in  subsection  (2)  (d.)  of  the  same  section,  the  words   **  of 
•'  the  High  Court"  after  the  word  **  orders ;"  subsection  (2) 
(e.)  of  the  same  section ;  and  in  subsection  (4)  of  the  same 
section  the  words  '*  therein  referred  to." 
In  the  third  schedule,  containing  enactments  repealed,  in  the 
entry  of  43  Oteo.  3.  c.  161.,  the  word  "  sixty ;"  which  section 
sixtv  is  hereby  revived,  as  from  its  repeal  in  that  schedule, 
to  the  extent  to  which  it  was  in  force  at  that  repeal. 


Chap.  60. 
Newspaper  Libel  and  Registration  Acty  1881 


ABSTBACT  OF  THE  ENACTMENTS. 

1.  Inierprdation. 

2.  Newspaper  reports  of  certain  meetings  privileged, 

3.  No  prosecution  for  newspaper  libel  witlioutfiat  of  Attorney  General. 

4.  Inquiry  hy  court  of  sum/mary  jurisdiction  as  to  UbeL  being  for  public  benefit  or  being  true. 

5.  Provision  as  to  swinmary  conviction  for  libel. 

6.  22  ^  23  Vict.  c.  17.  made  apj^licable  to  ihis  Act. 

7.  Board  of  Trade  may  a/uthonse  registration  of  the  names  of  only  a  portion  of  the  proprietors  of  a 

newspaper. 

8.  Register  of  newspaver  proprietors  to  be  established. 

9.  Annual  returns  to  be  made. 

10.  Penalty  for  omission  to  make  annual  returns. 

11.  Potoor  to  party  to  make  return. 

12.  Penalty  for  wtlful  misrepresentation  in  or  omission  from  return. 

13.  Begis^r  to  enter  returns  in  register. 

14.  Fees  payable  for  registrar's  services. 

15.  Copies  of  entries  in  and  extracts  from  register  to  be  evidence. 

16.  Recovery  of  penalties  and  enforcement  of  orders. 

17.  Definitions. 

18.  Provisions  as  to  registration  of  newspaper  proprietors  not  to  apply  to  newspaper  belonging  to  a 

joint  stock  company. 

19.  Act  not  to  extend  to  Scotland. 

20.  Short  title. 

Schedules. 
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An  Act  to  amend  the  Law  of  Newspaper 
Libel,  and  to  provide  for  the  Regis- 
tration of  Newspaper  Proprietors. 

(27th  August  1881.) 

Whereas  it  is  expedient  to  amend  the  law 
affecting  civil  actions  and  criminal  prosecutions 
for  newspaper  libel : 

And  whereas  it  is  also  expedient  to  provide 
for  the  registration  of  newspaper  proprietors  : 

Be  it  enacted  by  the  Queen  s  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  In  the  construction  of  this  Act,  unless 
there  is  anything  in  the  subject  or  context 
repugnant  thereto,  the  several  words  and 
phrases  herein-aft;er  mentioned  shall  have  and 
include  the  meanings  following ;  (that  is  to  say,) 

The  word  ''registrar"  shall  mean  in  Eng- 
land the  registrar  for  the  time  being  of  joint 
stock  companies,  or  such  person  as  the  Board 
of  Trade  may  for  the  time  being  authorise  in 
that  behalf,  and  in  Ireland  the  assistant  regis- 
trar for  the  time  being  of  joint  stock  companies 
for  Ireland,  or  such  person  as  the  Board  of 
Trade  may  for  the  time  being  authorise  in  that 
behalf. 

The  phrase  ** registry  office"  shall  mean  the 
principal  office  for  the  time  being  of  the  regis- 
trar in  England  or  Ireland,  as  the  case  may  be, 
or  such  other  office  as  the  Board  of  Trade  may 
from  time  to  time  appoint. 

The  word  "newspaper"  shall  mean  any 
paper  containing  public  news,  intelligence,  or 
occurrences,  or  any  remarks  or  observations 
therein  printed  for  sale,  and  published  in  Eng- 
land or  Ireland  periodically,  or  in  parts  or 
numbers  at  intervals  not  exceeding  twenty-six 
days  between  the  publication  of  any  two  such 
papers,  parts,  or  numbers. 

Also  any  paper  printed  in  order  to  be  dis- 
persed, and  made  public  weekly  or  oftener,  or 
at  intervals  not  exceeding  twenty-six  days, 
containing  only  or  principally  advertisements. 

The  word  **  occupation "  when  applied  to 
any  person  shall  mean  his  trade  or  following, 
and  if  none,  then  his  rank  or  usual  title,  as 
esquire,  gentleman. 

The  phrase  "  place  of  residence  "  shall  in- 
clude the  street,  square,  or  place  where  the 
person  to  whom  it  refers  shall  reside,  and  the 
number  (if  any)  or  other  designation  of  the 
house  in  which  he  shall  so  reside. 

The  word  "  proprietor  "  shall  mean  and  in- 
clude as  well  the  sole  proprietor  of  any  news- 
paper, as  also  in  the  case  of  a  divided  proprie- 
torship the  persons  who,  as  partners  or  other- 


wise, represent  and  are  responsible  for  any 
share  or  interest  in  the  newspaper  as  betweea 
themselves  and  the  persons  in  like  maimer 
representlDg  or  responsible  for  the  other  shares 
or  interests  therein,  and  no  other  person. 

2.  Any  report  published  in  any  newspaper 
of  the  proceedings  of  a  public  meeting  shall 
be  privileged,  if  such  meeting  was  lawfully 
convened  for  a  lawful  purpose  and  open  to  the 
public,  and  if  such  report  was  fair  and  accu- 
rate, and  published  without  malice,  and  if  the 
publication  of  the  matter  complained  of  was 
for  the  public  benefit;  provided  always,  that 
the  protection  intended  to  be  afforded  by  this 
section  shall  not  be  available  as  a  defence  in 
any  proceeding,  if  the  plaintiff  or  prosecutor 
can  show  that  the  defendant  has  refused  to  in- 
sert in  the  newspaper  in  which  the  report 
containing  the  matter  complained  of  appeared 
a  reasonable  letter  or  statement  of  explanation 
or  contradiction  by  or  on  behalf  of  such  plaintiff 
or  prosecutor. 

3.  'No  criminal  prosecution  shall  be  com- 
menced against  any  proprietor,  publisher, 
editor,  or  any  person  responsible  for  the  pub- 
lication of  a  newspaper  for  any  libel  published 
therein,  without  tne  written  fiat  or  allowance 
of  the  Director  of  Public  Prosecutions  in  Eng- 
land or  Her  Majesty's  Attorney  Greneral  in 
Ireland  being  first  had  and  obtained. 

4.  A  court  of  summary  jurisdiction,  upon  the 
hearing  of  a  charge  against  a  proprietor,  pub- 
lisher, or  editor,  or  any  person  responsible  for 
the  publication  of  a  newspaper,  for  a  libel  pub- 
lished therein,  may  receive  evidence  as  to  the 
publication  being  for  the  public  benefit,  and  as 
to  the  matters  charged  in  the  libel  being  true, 
and  as  to  the  report  being  fair  and  accurate, 
and  published  without  malice,  and  as  to  any 
matter  which  under  this  or  any  other  Act,  or 
otherwise,  might  be  given  in  evidence  by  way 
of  defence  by  the  person  charged  on  his  trial 
on  indictment,  and  the  court,  if  of  opinion 
after  hearing  such  evidence  that  there  is  a 
strong  or  probable  presumption  that  the  jury 
on  the  trial  would  acquit  the  person  chai^ged, 
may  dismiss  the  case. 

5.  If  a  court  of  summary  jurisdiction  upon 
the  hearing  of  a  charge  against  a  proprietor, 
publisher,  editor,  or  any  person  responsible  for 
the  publication  of  a  newspaper  for  a  libel  pub- 
lished therein  is  of  opinion  that  though  the 
person  charged  is  shown  to  have  been  guilty 
the  libel  was  of  a  trivial  character,  and  that  the 
offence  may  be  adec][uately  punished  by  virtue 
of  the  powers  of  this  section,  the  coiurt  shall 
cause  the_  charge  to  be  reduced  into  writings 
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and  read  to  the  person  charged,  and  then 
address  a  question  to  him  to  the  following 
effect:  '*  Do  you  desire  to  be  tried  by  a  jury 
or  do  yon  consent  to  the  case  being  dealt  with 
snmmarily  ?  "  and,  if  such  person  assents  to 
the  case  bein^  dealt  with  summarily,  the  court 
may  summarily  convict  him  and  adjudge  him 
to  pay  a  fine  not  exceeding  fifty  pounds. 

Seotion  twenty-seren  of  the  Summary  Juris- 
diction Act,  1879,  shall,  so  far  as  is  consistent 
with  the  tenor  thereof,  apply  to  every  such 
proceeding  as  if  it  were  herein  enacted  and 
extended  to  Ireland,  and  as  if  the  Summary 
Jurisdiction  Acts  were  therein  referred  to 
instead  of  the  Summary  Jurisdiction  Act, 
xo4o. 

6.  Every  libel  or  alleged  libel,  and  every 
offence  under  this  Act,  shall  be  deemed  to  be 
an  offence  within  and  subject  to  the  provisions 
of  the  Act  of  the  session  of  the  twenty-second 
and  twenty-third  years  of  the  reign  of  Her 
present  Majesty,  chapter  seventeen,  intituled 
"  An  Act  to  prevent  vexatious  indictments  for 
"  certain  misdemeanors/' 

7.  Where,  in  the  opinion  of  the  Board  of 
Trade,  inconvenience  would  arise  or  be  caused 
in  any  case  from  the  registry  of  the  names  of 
all  the  proprietors  of  9ie  newspaper  (either 
owing  to  minority,  coverture,  absence  from 
the  United  Kingdom,  minute  subdivision  of 
shares,  or  other  special  circumstances),  it  shall 
be  lawful  for  the  Board  of  Trade  to  authorise 
the  registration  of  such  newspaper  in  the 
name  or  names  of  some  one  or  more  respon- 
sible '*  representative  proprietors." 

8.  A  register  of  the  proprietors  of  news- 
papers as  defined  by  this  Act  shall  be 
established  under  the  superintendence  of  the 
registrar. 

9.  It  shall  be  the  duty  of  the  printers  and 
publishers  for  the  time  being  of  every  news- 
paper to  make  or  cause  to  be  made  to  the 
Registry  Oflfice  on  or  before  the  thirty-first  of 
July  one  thousand  eight  hundred  and  eighty- 
one,  and  thereafter  annually  in  the  month  of 
July  in  every  year,  a  return  of  the  following 
particulars  according  to  the  Schedule  A.  here- 
unto annexed ;  that  is  to  say, 

(a.)  The  title  of  a  newspaper : 

(&.)  The  names  of  all  the  proprietors  of  such 
newspaper  together  with  their  respective 
occupations,  places  of  business  (it  any), 
and  places  of  residence. 

10.  If  within  the  further  period  of  one  month 
after  the  time  herein-before  appointed  for  the 
making  of  any  return  as  to  any  newspi^r 


such  return  be  not  made,  then  each  printer  and 
publisher  of  such  newspaper  shall,  on  convic- 
tion thereof,  be  liable  to  a  penalty  not  exceed- 
ing twenty-five  pounds,  and  also  to  be  directed 
by  a  summary  order  to  make  a  return  within 
a  specified  time. 

11.  Any  party  to  a  transfer  or  transmission 
of  or  dealing  with  any  share  of  or  interest  in 
any  newspaper  whereby  any  person  ceases  to 
be  a  proprietor  or  any  new  proprietor  is  intro- 
duced mav  at  any  time  make  or  cause  to  be 
made  to  the  Begistry  Office  a  return  according 
to  the  Schedule  B.  hereunto  annexed  and  con- 
taining the  particulars  therein  set  forth. 

12.  If  any  person  shall  knowingly  and  wil- 
fully make  or  cause  to  be  made  any  return  by 
this  Act  required  or  permitted  to  be  made  in 
which  shall  oe  inserted  or  set  forth  the  name 
of  any  person  as  a  proprietor  of  a  newspaper 
who  shall  not  be  a  proprietor  thereof,  or  in 
which  there  shall  be  any  misrepresentation,  or 
from  which  there  shall  be  any  omission  in 
respect  of  any  of  the  particulars  by  this  Act 
required  to  be  contained  therein  whereby  such 
return  shall  be  misleading,  or  if  any  proprietor 
of  a  newspaper  shall  knowingly  and  wilfully 

Eermit  any  such  return  to  be  made  which  shall 
e  misleading  as  to  any  of  the  particulars  with 
reference  to  his  own  name,  occupation,  place 
of  business  (if  any),  or  place  of  residence,  then 
and  iu  every  such  case  every  such  offender 
being  convicted  thereof  shall  be  liable  to  a 
penalty  not  exceeding  one  hundred  pounds. 

13.  It  shall  be  the  duty  of  the  registrar  and 
he  is  hereby  required  forthwith  to  register 
every  return  made  in  conformity  with  the  pro- 
visions of  this  Act  in  a  book  to  be  kept  for  that 
purpose  at  the  Begistry  Office  and  called  "  the 
*'  register  of  newspaper  proprietors,"  and  all 
persons  shall  be  at  liberty  to  search  and  inspect 
the  said  book  from  time  to  time  during  the 
hours  of  business  at  the  Begistry  Office,  and 
any  person  may  require  a  copy  of  any  entry  in 
or  an  extract  from  the  book  to  be  certified  by 
the  registrar  or  his  deputy  for  the  time  being 
or  under  the  official  seal  of  the  registrar. 

14.  There  shall  be  paid  in  respect  of  the  re- 
ceipt and  entry  of  returns  made  in  conformity 
with  the  provisions  of  this  Act,  and  for  the 
inspection  of  the  register  of  newspaper  pro- 
prietors, and  for  certified  copies  of  any  entry 
therein,  and  in  respect  of  any  other  services 
to  be  performed  by  the  registrar,  such  fees  (if 
any)  as  the  Board  of  Trade  with  the  approval 
of  the  Treasury  may  direct  and  as  they  shall 
deem  requisite  to  defray  as  well  the  additional 
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expenses  of  the  Registry  Office  caased  by  the 
provisions  of  this  Act,  as  also  the  further 
remunerations  and  salaries  (if  any)  of  the 
registrar,  and  of  any  other  persons  employed 
under  him  in  the  execution  of  this  Act,  and 
such  fees  shall  be  dealt  with  as  the  Treasury 
may  direct. 

15.  Every  copy  of  an  entry  in  or  extract 
from  the  register  of  newspaper  proprietors, 

Eurporting  to  be  certified  by  the  registrar  or 
is  deputy  for  the  time  being,  or  under  the 
official  seal  of  the  registrar,  shall  be  received 
as  conclusive  evidence  of  the  contents  of  the 
said  register  of  newspaper  proprietors,  so  far 
as  the  same  appear  m  such  copy  or  extract 
without  proof  of  the  signature  thereto  or  of 
the  seal  of  office  affixed  thereto,  and  every  such 
certified  copy  or  extract  sball  in  all  proceed- 
ings, civil  or  criminal,  be  accepted  as  sufficient 
prim&  facie  evidence  of  all  the  matters  and 
things  therebv  appearing,  unless  and  until 
the  contrary  thereof  be  shown. 

16.  All  penalties  under  this  Act  may  be  re- 
covered before  a  court  of  summary  jurisdiction 
in  manner  provided  by  the  Summary  Juris- 
diction Acts. 

Summary  orders  under  this  Act  may  be 
made  by  a  court  of  summary  jurisdiction,  and 
enforced  in  manner  providea  by  section  thirtv- 
four  of  the  Summary  Jurisdiction  Act,  1879 ; 
and,  for  the  purposes  of  this  Act,  that  section 
shall  be  deemed  to  apply  to  Ireland  in  the 


same  manner  as  if  it  were  re-enacted  in  this 
Act. 

17.  The  expression  "  a  court  of  summary 
jurisdiction"  has  in  England  the  xneaningB 
assigned  to  it  by  the  Summary  Jurisdiction 
Act,  1879;  and  in  Ireland  means  any  justice 
or  justices  of  the  peace,  stipendiary  or  other 
ms^istrate  or  magistrates,  having  jurisdiction 
under  the  Summary  Jurisdiction  Acts. 

The  expression  "  Summary  Jurisdiction 
Acts  **  has  as  regards  England  the  meanings 
assigned  to  it  by  the  Summary  Jurisdiction 
Act,  1879  ;  and  as  regards  Ireland,  m^eans 
within  the  police  district  of  Dublin  metropolis 
the  Acts  regulating  the  powers  and  duties  of 
justices  of  tne  peace  for  such  district,  or  of  the 
police  of  that  distriot,  and  elsewhere  in  Ireland 
the  Petty  Sessions  (Ireland)  Act,  1851,  and  any 
Act  amending  the  same. 

18.  The  provisions  as  to  the  re^tration  of 
newspaper  proprietors  contained  in  this  Act 
shall  not  apply  to  the  case  of  any  newspaper 

*which  belongs  to  a  joint  stock  company  duly 
incorporated  under  and  subject  to  the  pro- 
visions of  the  Companies  Acts,  1862  to  1879. 

19.  This  Act  shall  not  extend  to  Scotland. 

20.  This  Act  may  for  all  purposes  be  cited 
as  the  Newspaper  Libel  and  Begistration  Act, 
1881. 


^Jeic 


The  Schedules  to  which  this  Act  refers. 


Schedule  A. 


Return  made  pursuant  to  the  Newspaper  Libel  and  Registration  Act,  1881. 


Title  of  the  Newspaper. 


Names  of 

the 

Proprietors. 


Occnpations 

of  the 
Proprietors. 


Places  of 

business  (if  any) 

of  the 

Proprietors. 


Placet  of 
Residence  of 

the 
Proprietors. 
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Schedule  B. 


Be  turn  made  pursuant  to  the  Newspaper  Libel  and  Bcgistration  Act,  1881. 


Title  of 
Kewsptper. 


Names  of 
Persons  who 

cease  to  be 
Proprietors. 


Names  of 
Persons  who 

become 
Proprietors. 


Occupation 

of  new 
Proprietors. 


Places  of 

business  (if  any) 

of  new 

Proprietors. 


Places  of 
Residence  of 

new 
Proprietors. 


Chap.  61. 
Sunday  Closing  {Wales)  Act,  1881. 


ABSTRACT  OF  THE  ENACTHEKTS. 


1.  Fremises  wliere  iiUoxiccUitig  Itquore  sold  to  he  closed  on  Sundays  in  Wales, 

2.  Applieaiion  of  Licensing  Acts. 

3.  Commencement  of  Act. 

4.  Sale  of  intoxicating  liquors  at  railway  stations, 

5.  Short  title. 


An  Act  to  prohibit  the  Sale  of  Intoxi- 
cating Liquors  on  Sunday  in  Wales. 

(27th  August  1881.) 

Whereas  the  proviBions  in  force  against  the 
sale  of  fermented  and  distilled  liquors  during 
certain  hours  of  Sunday  have  been  found  to  be 
attended  with  great  public  benefits,  and  it  is 
expedient  and  tne  people  of  Wales  are  desirous 
that  in  the  principality  of  Wales  those  pro- 
yisions  be  extended  to  the  other  hours  of 
Sunday : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  liOrds  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  In  the  principality  of  Wales  all  premises 
in  which  intoxicatmg  liquors  are  sold  or  ex- 


posed for  sale  by  retail  shall  be  closed  during 
the  whole  of  Sunday. 

2.  The  Licensing  Acts,  1872-1874,  shall 
apply  in  the  case  ofany  premises  closed  under 
this  Act  as  if  they  had  been  closed  under  those 
Acts. 

3.  This  Act  shall  commence  and  come  into 
operation  with  respect  to  each  division  or  place 
in  "Wales  on  the  day  next  appointed  for  the 
holding  of  the  general  annual  licensing  meeting 
for  that  division  or  place. 

4.  Nothing  in  this  Act  contained  shall  pre- 
clude the  sale  at  any  time  at  a  railway  station 
of  intoxicating  liquors  to  persons  arriving  at  or 
departing  from  such  station  by  railway. 

5.  This  Act  may  be  cited  as  the  Sunday 
Closing  (Wales)  Act,  1881. 
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Chap.  62. 

Veterinary  Surgeons  Act,  1881. 


ABSTKACT  OP  THE  ENACTMENTS. 

1.  Sliort  title. 

2.  Interpretation. 

3.  Provisions  as  to  register  of  veterinary  surgeons. 

4.  Provision  for  examination  of  students  in  Scotland, 

5.  Correction  of  register. 

6.  Removal  of  name  from  register, 

7.  Bestoration  of  na)ne  fx)  register. 

8.  Proceedings  for  removal  or  restoration  of  name, 

9.  Evidence  of  registration. 

10.  Notice  of  death  of  practitioners. 

11.  Penalty  on  ohtaining  registration  hy  false  representation. 

12.  Penalty  for  wilful  falsification  of  register. 

13.  Registration  of  colonial  or  foreign  practition>er  with  recognised  diploma, 

14.  Confirmation  of  charters. 

15.  Title  of  existing  veterinary  practitioners  to  he  registered  in  College, 

16.  Penalty  on  false  representation  aslo  membership  of  college. 

17.  Penalty  on  misrepresentation  after  1883  as  to  gualifusation  to  practice  and  incapacity  to  recover 

fee,  Sfc. 

18.  Exercise  of  powers  of  Privy  Council. 

1 9.  Summary  proceedings  for  fines  and  imprisonment, 

20.  Savvng  rights  of  the  Royal  Veterinary  College, 


An  Act  to  amend  the  Law  relating  to 
Veterinaiy  Surgeons. 

(27th  August  1881.) 

Whebeas  it  is  expedient  that  provision  be 
made  to  enable  persons  requiring  the  aid  of  a 
veterinary  surgeon  for  the  cure  or  prevention 
of  diseases  in  or  injuries  to  horses  and  other 
animals,  to  distinguish  between  qualified  and 
unqualified  practitioners : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal 
and  Commons  in  this  present  Parliament 
assembled  and  by  the  authority  of  the  same 
as  follows : 

1.  This  Act  may  be  cited  as  the  Veterinary 
Surgeons  Act  1881. 

2.  In  this  Act — 

**  The  Eoyal  College  of  Veterinary  Surgeons'* 
means  tiie  Royal  College  of  Veterinary  Sur- 
geons incorporated  and  regulated  by  a  cnarter 
and  two  supplemental  charters  granted  by  Her 
Majesty  in  the  years  one  thousand  eight 
hundred  and  forty-four,  one  thousand  eight 
hundred  and  seventy -six  and  one  thousand 
ight  hundred  and  seventy -nine  respectively. 

'•  The  Registrar"  means  the  Registrar  for 
the  time  being  of  the  said  Royal  College. 

"Veterinary  surgery "  means  the  art  and 
science  of  veterinary  surgery  and  medicine. 


3.— (1.)  The  register  of  members  of  the 
Royal  College  of  Veterinary  Surgeons  directed 
by  Her  Majesty's  said  Royal  Charter  of  1876 
to  be  made  and  maintained,  shall  be  styled  the 
Register  of  Veterinary  Surgeons,  and  shall  be 
kept  as  accurately  as  possible  by  the  Registrar. 

(2.)  The  Council  of  that  College  shall  cause 
correct  copies  of  the  said  register  to  be  from 
time  to  time  and  at  least  once  a  year  printed 
under  their  direction  and  published  and  sold, 
and  such  copies  shall  be  admissible  in  evidence. 

4.  The  Royal  College  of  Veterinary  Surgeons 
shall  be  bound  to  make  provision  in  ihe  mannfir 
permitted  by  their  charters  for  the  examinadon 
m  England  of  the  students  attending  the 
Royal  V  eterinary  College,  and  in  Scotland  of 
the  students  attending  the  several  Scotdi 
Veterinary  Colleges,  and  in  Ireland  whenerer 
a  Veterinary  College  shall  be  established  in 
that  country,  and  to  admit  and  renter  sach 
students  as  have  passed  the  examination  as 
members  of  the  said  Royal  College  under  the 
provisions  of  such  charters  and  t£as  Act. 

5. — (1.)  The  Registrar  shall  from  time  to 
time  insert  in  the  register  of  veterinaiy 
surgeons,  any  alteration  which  may  come  to 
his  knowledge  in  the  name  or  address  of  any 
person  registered. 

(2.)  The  Registrar  shall  remove  from  the  said 
register  the  name  of  every  deceased  person. 
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(3.)  The  Begistrar  may  remoye  from  the 
said  register  the  name  of  a  person  who  has 
ceased  to  practise,  but  not  (saye  as  herein-after 
provided)  without  the  consent  of  that  person. 

(4.)  Where  the  Begistrar  has  reason  to  think 
that  any  person  registered  has  ceased  to 
practise,  the  Begistrar  may  send  by  post  to 
such  person  a  notice  inquirmg  whether  or  not 
he  has  ceased  to  practise  or  has  changed  his 
residence ;  and  if  tne  Begistrar  does  not  within 
three  months  after  sending  the  notice  receive 
any  answer  thereto  from  such  person,  the 
Begistrar  may  within  fourteen  days  after  the 
expiration  of  the  three  months  send  him  by 
poet  in  a  registered  letter  another  notice  re- 
ferring to  the  first  notice  and  stating  that 
no  answer  thereto  has  been  received,  and  if 
the  Begistrar  does  not  within  one  month 
afber  sending  the  second  notice  receive  any 
answer  thereto,  such  person  shall  for  the 
purpose  of  the  present  section  be  deemed  to 
nave  ceased  to  practise  and  his  name  may  be 
removed  accordingly. 

(5.)  In  the  execution  of  liis  duties  the 
Begistrar  shall  acton  such  evidence  as  in  each 
case  appears  sufficient. 

6.  The  power  conferred  by  the  said  Supple- 
mental Charter  of  1876  on  the  Council  of  the 
said  Boyal  College,  at  a  meeting  of  the  Council, 
at  which  not  less  than  two  thirds  of  the 
members  are  present,  and  with  the  consent  of 
three  fourths  of  the  members  so  present,  but  not 
otherwise,  to  remove  a  name  from  the  register 
of  Veterinary  Surgeons  may  be  exercised  in 
respect  of  any  person  who  is  at  the  passing  of 
this  Act  on  that  Begister,  or  who  is  after  the 
passing  of  this  Act  placed  thereon  under  the 
said  charters  or  this  Act,  but  in  the  following 
cases  only  (that  is  to  say),  at  the  request  or 
with  the  consent  of  the  person  whose  name  is 
to  be  removed,  or  where  a  name  has  been 
incorrectly  entered,  or  has  been  fraudulently 
entered  or  procured  to  be  entered,  or  where  a 
person  registered  has,  either  before  or  after 
the  passing  of  this  Act,  and  either  before  or 
after  his  registration,  been  convicted  either 
in  Her  Majesty's  dominions  or  elsewhere,  of 
an  offence  which,  if  committed  in  England, 
would  be  a  misdemeanour  or  higher  offence,  or 
where  a  person  registered  is  shown  to  have 
been  guilty,  either  before  or  after  the  passing 
of  this  Act,  and  either  before  or  after  his 
registration,  and  either  in  Her  Majesty's 
dominions  or  elsewhere,  of  any  conduct 
disgraceful  to  him  in  a  professional  respect. 

7. — (1.)  Where  the  Council  of  the  said  Boyal 
College  have  removed  the  name  of  any  person 
from  the  register  of  veterinary  surgeons,  the 


name  of  that  person  shall  not  be  again  entered 
in  the  register  except  by  a  resolution  of  the 
Council  passed  under  this  section,  or  by  order 
of  a  court  of  competent  jurisdiction. 

(2.)  The  Council  may  by  resolution  passed 
by  a  like  proportion  of  their  number  as  is  for 
the  time  being  reouired  for  the  removal  of  a 
name  from  the  saia  register,  direct  the  Begis- 
trar to  restore  to  the  register  any  name  re- 
moved therefrom,  either  without  fee  or  on 
payment  of  such  fee  not  exceeding  the  regisr 
tration  fee  as  the  Council  from  time  to  time 
fix,  and  the  Begistrar  shall  restore  the  same 
accordingly. 

(3.)  The  name  of  any  person  removed  from 
the  said  register  at  the  request  of  such  person 
or  with  his  consent  shall,  unless  it  might  if 
not  so  removed  have  been  removed  by  order 
of  the  Council,  be  restored  to  the  register,  on 
his  application  and  on  payment  of  such  foe  not 
exceeding  the  registration  fee  as  the  Council 
from  time  to  time  fix. 

8.— (1.)  The  Council  of  the  said  Boyal  Col- 
lege shall,  for  the  purpose  of  exercising  in  any 
case  the  power  of  removing  a  name  from  or  of 
restoring  a  name  to  the  register  of  veterinary 
surgeons,  ascertain  the  facts  of  the  case  by  a 
committee  of  the  Council,  the  powers  of  the 
committee  being  exerciseable  by  not  fewer  than 
three  members  of  the  committee ;  and  the  re- 
port of  the  committee,  after  hearing  the  person 
concerned,  if  he  so  desires,  shall  be  for  the 
purpose  aforesaid  conclusive  as  to  the  facts, 
but  so  that  the  Council  shall  form  their  own 
judgment  on  the  case  independently  of  any 
opinion  of  the  committee. 

(2.)  If  in  any  case  the  Council  determine  to 
remove  the  name  of  any  person  from  the 
register  of  veterinary  surgeons,  or  not  to 
restore  thereto  the  name  of  any  person,  the 
Council  shall,  if  required  by  him,  state  in 
writing  the  reason  for  that  determination,  and 
he  may  appeal  to  the  Privy  Council ;  and  the 
Privy  Council,  after  communication  with  the 
Council  of  the  said  Boyal  College  and  the 
appellant,  may  either  dismiss  the  appeal,  or 
order  that  Council  not  to  remove  the  name  of 
the  appellant,  or  to  restore  his  name,  as  the 
case  may  require. 

9.  A  copy  of  the  register  of  veterinary  sur- 
geons  for  the  time  being  purporting  to  be 
printed  and  published  in  pursuance  of  this  Act 
shall  be  evidence  in  all  cases  (until  the  contrary 
be  made  to  appear)  that  the  persons  therein 
named  are  on  the  register  of  V  eterinary  Sur- 
geons ;  and  the  absence  of  the  name  of  any 
person  from  such  copy  shall  be  evidence  (until 
the  contrary  be  made  to  appear)  that  such 
person  is  not  on  that  register :  Provided  that 
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in  the  case  of  any  person  whose  name  does 
not  appear  in  such  copy  a  certified  copy  under 
the  hand  of  the  Registrar  of  the  entry  of  the 
name  of  snoh  person  in  the  said  register  shall 
be  evidence  that  such  person  is  on  the  said 
register. 

10.  Every  registrar  of  deaths  in  the  United 
Kingdom  on  receiving  notice  of  the  death  of 
any  person  on  the  register  of  Veterinary  Sur- 
geons,  shall  forthwith  transmit  by  post  to  the 
Registrar  a  certificate  under  his  hand  of  such 
death,  with  the  particulars  of  time  and  place 
of  death ;  and  on  the  receipt  of  such  certincate 
the  Registrar  shall  erase  the  name  of  such 
person  from  the  register  of  Veterinary  Sur- 
geons, and  shall  transmit  to  the  said  registrar 
of  deaths  the  cost  of  such  certificate  and 
transmission. 

11.  Any  person  who  wilfully  procures  or 
attempts  to  procure  himself  to  be  placed  on  the 
register  of  veterinary  Surgeons  by  making  or 
producing  or  causing  to  to  made  or  produced 
any  false  or  fraudulent  declaration  certificate 
or  representation  either  in  writing  or  other- 
wise,  and  any  person  aiding  and  assisting  him 
therein,  shall  be  deemed  guilty  in  England  or 
in  Ireland  of  a  misdemeanour  and  in  Scotland 
of  a  crime  or  ofience  punishable  by  fine  or 
imprisonment,  and  shall  on  conviction  thereof 
be  liable  to  a  fine  not  exceeding  fifty  pounds 
or  to  be  imprisoned  with  or  without  hard 
labour  for  any  term  not  exceeding  twelve 
months. 

12.  If  the  Registrar  wilfully  makes  or  causes 
to  be  made  any  falsification  in  any  matter 
relatirg  to  the  register  of  veterinary  surgeons 
he  shall  be  deemed  guilty  of  a  misdemeanour, 
and  shall  be  liable  to  a  fine  not  exceeding  fifty 
pounds,  or  to  be  imprisoned  with  or  without 
nard  la1x>ur  for  any  term  not  exceeding  twelve 
months. 

13. — (1.)  Where  a  person  shows  that  he 
holds  some  recognised  veterinary  diploma 
granted  to  him  in  a  British  possession,  and 
either  that  the  grant  of  snch  diploma  occurred 
when  he  was  not  domiciled  in  the  United 
Kingdom,  or  in  the  course  of  a  period  of  not  less 
than  five  years  during  which  he  resided  out  of 
the  United  Kingdom,  or,  if  he  was  practising 
veterinary  surgery  in  the  United  Kingdom  at 
the  passing  of  this  Act,  that  he  has  practised 
veterinary  surgery  for  not  less  than  ten  years, 
cither  in  the  United  Kingdom  or  elsewhere,  he 
shall  upon  payment  of  the  registration  fee  be 
entitlect  without  examination  in  the  United 
Kingdom  to  be  registered  as  a  colonial  practi- 
tioner in  the  register  of  veterinary  surgeons 


and  to  become  to  all  intents  a  member  of  the 
said  Royal  College. 

(2.)  Where  a  person  shews  that  he  obtained 
some  recognised  veterinary  diploma  granted 
in  a  foreign  country,  and  either  that  he  is  not 
a  British  subject,  or,  that  if  a  British  subject 
he  has  practised  veterinary  surgery  for  more 
than  ten  years  elsewhere  than  in  the  United 
Kingdom,  or  if  he  was  practising  veterinary 
surgery  in  the  United  Kingdom  at  the  passing 
of  this  Act  for  not  less  than  ten  years,  either 
in  the  United  Kingdom  or  elsewhere,  and  either 
continues  to  hold  that  diploma  or  has  not  been 
deprived  thereof  for  any  cause  which  disquali- 
fies him  for  being  registered  under  this  Act, 
he  shall,  on  payment  of  the  registration  fee,  be 
entitled  witnout  examination  in  the  United 
Kingdom  to  be  registered  as  a  foreign  practi- 
tioner in  the  register  of  veterinary  surgeons, 
and  to  become  to  all  intents  a  member  of  the 
said  Roval  College. 

(3.)  For  the  purposes  of  this  section  a  vete- 
rinary diploma  is  any  diploma,  licence,  oertifi- 
oate,  or  other  document  granted  by  any  uni- 
versity, college,  corporation,  or  other  body  in 
respect  of  veterinary  surgery,  and  includes  a 
licence  or  authority  to  a  person  to  practise 
veterinary  surgery  gpranted  oy  any  department 
of  or  persons  acting  under  the  authority  of  the 
government  of  the  country  or  place  within  or 
without  Her  Majesty's  Dominions  wherein  the 
licence  or  authority  is  granted ;  and  a  British 
Possession  is  anv  part  of  Her  Majesty's  Domi- 
nions out  of  the  United  Kin^om;    and  a 
recognised  veterinary  diploma  is  a  veterinary 
diploma  recognised  for  the  time  being  by  the 
Council  of  the  said  Royal  College  as  furnishing 
a  sufficient  guaranty  of  the  possession  of  the 
requisite  knowledge  and  skill  for  the  efficient 
practice  of  veterinary  surgery,  and  as  entitling 
the  holder  thereof  to  practise  veterinary  sur- 
gery  in  the   British    rossession    or   foreign 
country  wherein  the  diploma  was  granted. 

(4.)  If  a  person  is  refused  registration  as  a 
colonial  practitioner,  or  as  a  foreign  practi- 
tioner, the  Council  of  the  said  Royal  College 
shall,  if  required  by  that  person,  state  in 
writing  the  reason  for  that  refusal,  and  if  Uiat 
reason  be  that  the  veterinary  diploma  held  or 
obtained  by  him  is  not  a  recognised  veterinary 
diploma,  that  person  may  appeal  to  the  Priry 
Council,  and  the  Privy  Council,  after  com- 
munication with  the  Council  of  the  said  Royal 
College  and  the  appellant,  may  either  dismiss 
the  appeal  or  order  that  Council  to  recognise 
that  veterinary  diploma. 

14.  The  said  charters  of  the  Royal  College 
of  Veterinary  Sargeons  are  hereby  confirmed, 
and  are  declared  to  be  and  shall  be  in  fall 
force  and  virtue,  except  as  far  as  the  same  are 
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hj  thifi  Act  altered,  or  as  the  'same  are  incon- 
sistent with  this  Act,  but  not  so  as  to  prevent 
the  making  of  any  amendment  thereof,  or 
addition  thereto,  by  any  supplemental  Boyal 
Charter  not  being  inconsistent  with  this  Act. 

15. — (1.)  Where  at  the  passing  of  this  Act 
any  person  practises  and  has  continuously  for 
not  less  than  five  years  next  before  the  passing 
of  this  Act  practised  veterinary  surgery  in  the 
United  Kingdom,  but  is  not  on  the  register  of 
veterinary  surgeons,  he  shall  be  entitled, 
subject  to  the  provisions  of  this  Act,  to  be 
placed  on  a  separate  register  under  the  heading 
of  **  Existing  Practitioners,"  without  exami- 
nation, on  such  terms  as  to  payment  of  fees, 
and  as  to  other  matters,  as  the  Council  of  the 
said  Boyal  College,  with  the  approval  of  the 
Privy  Council,  direct. 

(2.)  On  any  person  applying  for  registration 
under  this  section  within  one  year  after  the 
passing  of  this  Act,  and  thereupon,  or  within 
a  reasonable  time  thereafter,  producing  to  the 
Council  of  the  said  Boyal  College  evidence  of 
his  title  to  registration  by  statutory  decla- 
rations of  himself  and  of  other  persons  able  to 
testify  on  his  behalf,  or  such  other  evidence  as 
that  Council  reasonably  require,  he  shall  be 
registered  under  direction  of  that  Council 
accordingly. 

(3..)  If  a  person  is  refused  registration  under 
this  section  the  Council  of  the  said  Eoy^l 
College  shall,  if  required  by  him,  state  in 
writing  the  reason  for  that  refusal,  and  he 
may  appeal  to  the  Privy  Council;  and  the 
Privy  Council,  after  communication  with  the 
Council  of  the  said  Boyal  College  and  the 
appellant,  may  either  dismiss  the  appeal  or 
oraer  that  Council  to  register  the  appellant 
under  this  section. 

(4.)  No  person  registered  under  this  section 
shall  be  deemed  to  De  a  member  of  the  said 
Boyal  College  within  the  said  Charters  or  this 
Act. 

16.  Ji  after  the  passing  of  this  Act  any 
person  not  being  a  fellow  or  a  member  of  the 
Koyal  College  of  Veterinary  Surgeons  takes 
or  uses  any  name,  title,  addition,  or  descrip- 
tion, by  means  of  initials  or  letters  placed 
after  his  name,  or  otherwise,  stating  or  im- 
plying that  he  is  a  fellow  or  a  member  of  the 
Royal  College  of  Veterinary  Surgeons,  he 
shall  be  liable  to  a  fine  not  exceeding  twenty 
pounds. 

17.-«(1.)  If  after  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and 
eighty-three  any  person,  other  than  a  person 
who  for  the  time  being  is  on  the  register  of 
veterinary  surgeons,  or  who  at  the  time  of  the 
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passing  of  this  Act  held  the  veterinary  certifi- 
cate of  the  Highland  and  Agricultural  Society 
of  Scotland,  takes  or  uses  the  title  of  veteri- 
nary surgeon  or  veterinary  practitioner,  or 
any  name,  title,  addition,  or  description 
stating  that  he  is  a  veterinary  surgeon  or  a 

Eractitioner  of  veterinary  surgery  or  of  any 
ranch  thereof,  or  is  speciaUy  qualified  to 
practise  the  same,  he  shall  be  liable  to  a  fine 
not  exceeding  twenty  pounds. 

(2.)  From  and  after  the  same  day  a  person 
other  than  as  in  this  section  mentioned  shall 
not  be  entitled  to  recover  in  any  court  any  fee 
or  charge  for  performing  any  veterinary 
operation,  or  for  giving  any  veterinary  attend- 
ance or  advice,  or  for  acting  in  any  manner  as 
a  veterinary  surgeon  or  veterinary  practi- 
tioner, or  for  practising  in  any  case  veterinary 
surgery,  or  any  branch  thereof. 

18. — (1.)  All  powers  vested  in  the  Privy 
Council  by  this  Act  may  be  exercised  by  an 
Order  of  Council  made  by  two  or  more  of  the 
Lords  and  others  of  Her  Majesty's  Most 
Honourable  Privy  Council. 

(2.)  An  order  made  by  the  Privy  Council 
under  this  Act  may  be  made  conditionally  or 
unconditionally,  and  may  contain  such  terms 
and  directions  as  to  the  Privy  Council  seem 
just. 

(3.)  The  Council  of  the  said  Eoval  College 
shall  forthwith  obey  any  order  of  the  Privy 
Council  under  this  Act,  and  observe  and  fulfil 
all  conditions,  terms,  and  directions  therein 
contained. 

19.  Fines  and  imprisonment  nnder  l^is  Act 
may  be  recovered  and  imposed  summarily  that 
is  to  say — 
in  England  in    manner    provided    by  the 
Summary  Jurisdiction  Act  1848  and  the 
Sunmiary  Jurisdiction  Act  1879  and  any 
Act  amending  either  of  those  Acts  ; 
in    Scotland   before  the  sherifi*  or  sherifi*- 
substitute    or    two   justices    in    manner 
provided  by  the  Summary  Procedure  Act 
1864  and  any  Act  amending  the  same ; 
in  Ireland    within    the    police  district    of 
Dublin  metropolis  in  manner  directed  by 
the  Acts  regulating  the  powers  and  duties 
of  justices  of  the  peace  for  such  district 
or  of  the  police  of  such  district,  and  else- 
where in  Ireland    before    two  or   more 
justices  of  the  peace  in  manner  directed* 
by  the  Petty  Sessions  (Ireland)  Act  1851 
and  any  Act  amending  the  same. 
A    prosecution    under    this    Act    may    be 
instituted  by  the  Council  of  the  Eoyal  College 
of   Veterinary  Surgeons    but    shall    not    be 
instituted  by  a   private  person  without   the 
written  consent  of  the  said  Council. 
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20.  Nothing  in  this  Act  shall  affect  the 
charter  and  supplemental  charter  granted  by 
Her  Majesty  to  the  Royal  Veterinary  College 


in  the  years  1876  and  1877  respectively,  or 
any  of  the  property,  rights,  powers,  and 
privileges  of  that  College  thereunder. 


Chap.  63. 
India  Office  Auditor  Act,  1881. 


ABSTRACT  OF  THE  ENACTUEKTS. 

1.  Pension  rights  of  India  Office  auditor. 

2.  Short  tUU, 


An  Act  for  providing  a  Superannuation 
Allowance  for  the  Auditor  of  the 
Accounts  of  the  Secretary  of  State  for 
India  in  Council  and  his  Assistants. 

(27th  August  1881.) 

Whebeas  by  section  fifty-two  of  an  Act  of 
the  session  held  in  the  twenty-first  and  twenty- 
second  years  of  Her  Majesty,  chapter  one 
bnndred  and  six,  "  for  the  better  Government 
of  India,"  (herein-after  referred  to  as  the  Act 
of  1858,)  provision  is  made  for  the  appoint- 
ment, and  for  the  payment  out  of  the  revenues 
of  India,  of  an  auditor  of  the  accounts  of  the 
Secretary  of  State  for  India  in  Oouncil  and  his 
assistants : 

And  whereas  by  section  eighteen  of  the 
same  Act  provision  is  made  for  granting 
superannuation  allowances  to  secretaries,  offi- 
cers, and  servants  on  the  establishment  of  the 
Secretary  of  State  for  India  in  Oouncil,  but 
the  auditor  and  his  assistants  are  not  persons 
on  that  establishment,  and  no  provision  is 
made  by  the  Act  of  1858,  or  any  other  Act  for 
granting  superannuation  allowances  to  them, 
and  it  is  ei^)edient  that  the  law  be  in  this 
respect  amended : 

And  whereas  the  existing  auditor  was 
appointed  to  his  present  office  on  his  resigning 
a  situation  in  tne  permanent  Civil  Service 
entitling  him  to  superannuation  allowance 
under  the  Superannuation  Act,  1859,  and 
•doubts  have  been  entertained  whether  under 
these  circumstances  he  has  been  transferred 
from  his  previous  employment  to  his  present 
office  within  the  meaning  of  the  Act  twenty- 


three  and  twenty-four  Victoria,  chapter  eighty- 
nine,  and  it  is  expedient  that  such  doubts  be 
removed : 

And  whereas  some  of  the  assistants  of  the 
existing  auditor  have  been  appointed  without 
having  obtained  the  requisite  certificates  firom 
the  Civil  Service  Commissioners,  such  certifi- 
cates not  having  been  required  by  law  as  a 
condition  of  their  appointment,  and  their  right 
to  a  superannuation  allowance  ought  not  to  be 
prejudiced  by  this  circumstance : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  liords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  b^  the  authority  of  the  same, 
as  follows ;  (that  is  to  say,) 

1.  The  auditor  of  the  accounts  of  the  Secre- 
tary of  State  for  India  in  Council  and  his 
assistants,  including  the  persons  who  hold 
those  offices  at  the  time  of  the  passing  of  this 
Act,  notwithstanding  that  some  of  such  last- 
mentioned  persons  have  not  obtained  certifi- 
cates from  the  Civil  Service  Commissioners, 
shall,  for  the  purposes  of  superannuation 
allowance,  be  in  the  same  position  as  if  they 
were  secretaries,  officers,  or  servants  appointed 
on  the  establishment  of  the  Secretary  of  State 
for  India  in  Council  under  section  sixteen  of 
the  Act  of  1858 ;  and  for  the  above  purposes 
the  existing  auditor  shall  be  deemed  to  have 
been  transferred  to  his  present  office  from  the 
employment  previously  held  by  him. 

2.  This  Act  mi^  be  cited  as  the  India  Office 
Auditor  Act,  1881. 
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Chap.  64. 
Central  Criminal  Court  (^Prisons)  Aci^  1881. 


ABSTKACT  OP  THE  ENACTMENTS. 

1.  SharitUk, 

2.  Application  to  Central  Criminal  Court  district  of  rules  under  8,  24:,  of  4^  ^  41  Vict,  o.  21. 

3.  Jj^nitions. 

Schedule. 


An  Act  to  remove  certain  doubts  as  to 
the  application  of  section  twenty-four 
of  the  Prison  Act,  1877,  and  enact- 
ments amending  the  same,  to  the 
Central  Criminal  Court  district. 

(27th  August  1881.) 

Whereas  by  Bection  twenty-fonr  of  the 
Prison  Act,  1877,  it  is  enacted  as  foUowB : 

"  The  Secretary  of  State  may  from  time  to 
time  by  any  general  or  special  rule  appoint  in 
any  comity  a  convenient  prison  or  prisons  in 
which  prisoners  are  to  be  confined  before  and 
dnring  trial,  or  at  either  of  such  times,  and 
any  prisoner  who  might,  if  this  Act  had  not 
passed,  have  been  lawfully  confined  in  a  prison 
situate  within  the  area  of  such  comity  may  be 
lawfully  confined  in  any  prison  or  prisons  so 
appointed  :  Moreover,  the  Secretary  of  State 
may  by  any  general  or  special  rule  from  time 
to  time  apx)oint  any  convenient  prison  or 
prisons  in  any  adjoining  county  to  which 
prisoners  may  be  committed  for  trial,  safe 
custody,  or  otherwise,  and  any  prisoners  may 
be  committed  to  such  prison  accordingly  "  : 

And  whereas  by  section  three  of  the  Spring 
Assizes  Act,  1879,  the  Prison  Act,  1877,  was 
amended  so  far  as  regards  the  carrying  of  a 
judgment  into  execution  in  any  prison : 

And  whereas  the  Secretary  of  State,  in  pur- 
suance of  the  said  section  of  the  Prison  Act, 
1877,  has  made  divers  rules  relating  among 
others  to  persons  in  the  Central  Criminal 
Court  district,  and  such  rules  have  been  laid 
before  Parliament : 

And  whereas  doubts  have  arisen  with, 
respect  to  the  application  of  the  said  sections 
in  the  case  of  persons  committed  for  trial  at 
the  Central  Criminal  Court,  and  consequently 
as  to  the  validity  of  the  said  rules,  so  far  as 
relating  to  such  persons,  and  it  is  expedient 
to  remove  such  doubts  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  autiiority  of  the  same, 
as  follows : 


1.  This  Act  may  be  cited  as  the  Central 
Criminal  Court  (lYisons)  Act,  1881 ;  and  the 
Central  Criminal  Court  Act,  1834,  and  this 
Act  may  be  cited  together  as  the  Central 
Criminal  Court  Acts,  1834  and  1881. 

2.  (1.)  Any  rule  made  by  the  Secretary  of 
State  either  oefore  or  after  the  passing  of  this 
Act  in  pursuance  of  section  twenty- four  of  the 
Prison  Act,  1877,  and  of  any  enactment  amend* 
ing  the  Prison  Act,  1877  shall,  notwithstanding 
anything  in  the  Central  Criminal  Court  Act, 
1834,  apply,  save  as  otherwise  therein  men* 
tioned,  to  prisoners  committed  for  trial  or 
before  or  during  trial  at  the  Central  Criminal 
Court.  . 

(2.)  The  enactments  mentioned  in  the  Sche- 
dule to  this  Act,  and  any  other  enactment 
referring  to  the  gaol  of  Newgate,  shall,  save  aa 
may  be  prescribed,  be  construed  to  include, 
and  to  have  heretofore  inclnded,  the  prison  or 
prisons  for  the  time  being  appointed  by  a  rule 
of  the  Secretary  of  State  made  in  pursuance 
of  the  Prison  Act,  1877,  as  a  prison  or  prisons 
to  which  prisoners  who  might  otherwise  be 
committed  to  Newgate  may  be  committed,  or 
in  which  prisoners  triable  at  the  Central 
Criminal  Court  are  to  be  confined  before  and 
during  trial,  or  at  either  of  such  times;  and 
accorcfengly  any  commission  of  gaol  delivery 
under  the  Central  Criminal  Comrt  Act,  1834, 
may,  subject  to  any  exceptions  specified  in 
such  commission,  extend  to  any  prison  so 
appointed. 

(3.)  Any  justice  of  the  peace  or  coroner  who 
commits  any  person  charged  with  an  ofience 
cognisable  by  the  Central  Criminal  Court  may 
commit  such  person  to  the  gaol  of  Newgate  or 
to  any  prison  so  for  the  time  being  appointed 
as  aforesaid. 

(4.)  Every  prisoner  committed  for  trial  for 
any  offence  cognisable  by  the  Central  Criminal 
Court  shall  be  brought  up  for  trial  at  the  pre- 
scribed time  and  in  the  prescribed  manner, 
and,  so  far  as  is  not  prescribed,  at  the  next 
sitting  of  the  Central  Criminal  Court  in  manner 
provided  by  the  Prison  Act  1865  with  respect 
to  bringing  up  prisoners  for  trial ;  and  section 
ten   and  so  much  of  section  eleven    of  the 
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Central  Criminal  Court  Act  1834  as  relates  to 
the  removal  of  prisoners  from  the  gaol  of  the 
county  of  Surrey  for  trial  at  the  Central 
Criminal  Court,  are  hereby  repealed  without 
prejudice  to  anything  done  under  those  sections. 
(5.)  Where  judgment  of  death  is  passed  at 
the  Central  Criminal  Court  upon  a  person  con- 
victed of  any  offence,  the  judgment  may  be 
carried  into  execution  in  any  prison  in  the 
Central  Criminal  Court  district  or  in  the 
county,  if  any,  where  the  offence  was  com- 
mitted or  is  supposed  to  have  been  committed, 
which  the  justice  or  judge  of  the  said  court 
passing  sentence  or  any  other  justice  or  judge 
of  the  court  subsequently  may  order,  and  if  no 
order  is  made,  then  in  the  prison  in  which  the 
convict  is  for  the  time  being  confined;  and 
such  sheriff  as  is  ordered  by  any  justice  or 
judge  of  the  said  court,  or  if  no  order  is  made, 
the  sheriff  of  the  county  in  which  the  offence 
was  committed  or  is  supposed  to  have  been 
committed,  or  if  the  offence  was  committed  or 
is  supposed  to  have  been  committed  on  the 
high  seas,  or  if  the  county  in  which  the  offence 
was  committed  does  not  clearly  appear,  the 
sheriff  of  Middlesex,  shall  be  charged  with  the 
execution  of  the  judgment ;  and  the  sheriff 
charged  with  the  execution  of  the  judgment 
shall  for  that  purpose  have  the  same  jurisdic- 
tion and  powers  and  be  subject  to  the  same 
duties  in  the  prison  in  which  the  judgment  is 
to  be  carried  into  execution,  although  such 
prison  is  not  situate  within  his  county  as  he 
has  by  law  with  respect  to  the  common  gaol  of 
his  county  or  would  have  had  if  the  Prison 
Act,  1865,  and  the  Prison  Act,  1877,  had  not 
passed. 
14!  The  coroner  whose  duty  it  is  to  hold  an 


inquest  on  the  bodies  of  persons  dying  in 
any  prison,  shall  hold  an  inquest  in  accordance 
with  the  Capital  Punishment  Amendment  Act, 
1868,  on  the  body  of  any  convict  executed  in 
that  prison. 

So  much  of  section  nine  of  the  Central 
Criminal  Court  Act,  1834,  as  relat-es  to  a 
prisoner  who  has  been  convicted  or  attainted, 
and  also  section  nineteen  of  the  Act  of  the 
nineteenth  and  twentieth  years  of  the  reign  of 
Her  present  Majesty,  chapter  sixteen,  and 
section  eight  of  the  Jurisdiction  in  Homicides 
Act,  1862,  are  hereby  repealed  without  preju- 
dice to  anything  done  under  those  sections. 

(6.)  The  Secretary  of  State  may  from  time 
to  time,  by  any  general  or  special  rule  made 
in  pursuance  of  the  Prison  Act,  1877,  Drovide 
for  any  matter  directed  by  this  Act  to  be  pre- 
scribed, and  generally  for  carrying  thia  Act 
into  effect. 

3.  The  Act  of  the  session  of  the  fourth  and 
fifth  years  of  the  reign  of  King  William  the 
Fourth,  chapter  thirty-six,  intituled  **  An  Act 
**  for  establishing  a  new  Court  for  the  trial  of 
"  Offences  committed  in  the  Metropolis,  and 
"  parts  adjoining,"  is  in  this  Act  referred  to  and 
may  be  cited  as  the  Central  Criminal  Court 
Act,  1834. 

The  district  within  the  limits  of  the  Central 
Criminal  Court  Act,  1834,  is  in  this  Act 
referred  to,  and  may  in  any  Act,  indictment, 
or  document  whatsoever  be  referred  to,  as  the 
Central  Criminal  Court  district. 

The  expression  "  prescribed "  means  pre- 
scribed by  a  rule  made  hj  the  Secretary  of 
State  in  pursuance  of  the  Prison  Act.,  1877,  as 
amended  by  this  Act. 
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SCHEDULE. 


Enactments  keferred  to. 

Session  and  Chapter. 

Tide. 

4  &  6  Will.  4.  c.  36.     - 
19  &  20  Vict.  c.  16.     - 
25  &  26  Vict.  c.  65.      - 

An  Act  for  establishing  a  new  Court  for  the  trial  of  Offences  com- 
mitted in  the  Metropolis,  and  parts  adjoining. 

An  Act  to  empower  the  Court  of  Queen's  Bench  to  order  certain 
offenders  to  be  tried  at  the  Central  Criminal  Court. 

An  Act  for  the  more  speedy  trial  of  certain  homicides  committed  bv 
persons  subject  to  the  Mutiny  Act. 
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Chap.  65. 
Leases  for  Schools  {Ireland)  Act,  1881. 


ABSTKACT  OP  THE  ENACTMiaiTS. 

1.  Interpretation  of  terms, 

2.  Power  of  makirhg  hose. 

3.  Provision  in  case  of  disaMUty. 

4.  Limitation  of  lease, 

5.  Covenants  implied, 

6.  Fonn  of  lease, 

7.  Effect  of  lease, 

8.  Short  title. 


An  Act  to  facilitate  leases  of  land  for 
the  erection  thereon  of  Schools  and 
Buildings  for  the  promotion  of  Public 
Education  in  Ireland. 

(27th  August  1881.) 

Wheheas  it  is  expedient  to  proyide  greater 
facility  for  obtaining  leases  of  land  of  sufficient 
duration  to  enable  the  erection  of  schools  and 
teachers  residences  for  the  purposes  of  public 
education  in  Ireland : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  liords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  In  the  construction  of  this  Act  the  words 
"grantor,"  ** lessor,"  and  ** person"  shall 
^ctend  to  and  include  any  body  corporate. 

The  word  "entitled"  shall  mean  entitled 
either  legally  or  equitably. 

The  word  "settlement"  shall  mean  every 
assurance  or  connected  sot  of  assurances, 
whether  by  articles,  agreement,  deed,  will. 
Act  of  Parliament,  or  otherwise,  by  which 
lands  are  or  shall  be  limited  in  a  course  of 
settlement  or  be  agreed  so  to  be  settled. 

The  words  "  public  education  "  shall  include 
education  provided  in  return  for  periodical 
payments  as  well  as  purely  gratuitous  or  free 
education. 

2.  Every  person  herein-after  described  en- 
titled in  possession  to  any  estate  or  interest 
herein-after  specified  in  lands  in  Ireland,  or  to 
the  receipt  of  the  income  thereof,  whether  or 
not  such  estate  or  interest  shall  be  subject  to 
any  mortgage  or  other  incumbrance  (provided 
the  mortgagee  or  incumbrancer  shall  not  be  in 
possession),  shall  have  power  to  make  leases 
of  any  part  of  the  said  lands  (other  than 
the  mansion  house  and  demesne  or  pleasure 
grounds  usually  occupied  with  such  mansion 


house),  and  not  exceeding  in  the  whole  one 
statute  acre  for  the  purposes  and  periods  of 
time  and  subject  to  the  covenants  and  con- 
dition herein-after  provided  (that  is  to  say) : 

(a.)  Her  Majesty  the  Queen  and  her  suc- 
cessors and  the  Commissioners  of  Woods 
and  Forests : 

(&.)  Tenants  in  fee  simple  or  fee  farm,  or  in 
tail  general  or  special,  or  in  quasi  entail : 

(c.)  Tenants  for  their  own  lives  or  pur  autre 
vie: 

{d,)  Married  woman  entitled  to  any  estate 
above  described  under  letters  (a.),  (6.),  and 
(c.)  for  their  separate  use,  and  whether 
restrained  or  not  from  anticipation : 

(e.)  Tenants  by  the  courtesy  of  England : 

(/.)  Husbands  seized  in  right  of  their  wives 
or  by  entireties  with  their  wives,  provided 
every  such  wife  shall  be  a  concurring 
party  in  any  lease  under  their  act : 

((/.)  Corporations  lay,  eleemosynary,  and  col- 
legiate, whether  aggregate  or  sole : 

{h.)  Trustees  of  charities  or  for  public  pur- 
poses, provided  any  lease  to  be  made  by 
any  such  trustees  under  this  Act  shall  be 
approved  of  under  the  seal  of  the  Com- 
missioners of  Charitable  Donations  and 
Bequests  for  Ireland : 

(i.)  Trustees  under  any  will  or  settlement, 
provided  that  no  lease  to  be  made  under 
this  Act  by  any  such  trustees  shall  be 
valid  without  the  consent  in  writing  of 
any  person  whose  consent  may  be  requisite 
'  undef  such  will  or  settlement  to  the 
exercise  of  any  power  of  sale  or  exchange 
or  any  leasing  power  therein  contained. , 

3.  In  case  any  person  (not  being  a  trustee) 
who  would  be  entitled  to  make  a  lease  under 
this  Act  shall  happen  to  be  under  any  of  the 
disabilities  herein-after  mentioned,  the  power 
to  lease  under  this  Act  shall  be  exercised  in 
his  or  her  name  or  behalf  in  the  following 
manner ;  (that  is  to  say),  if  an  infant,  by  his 
or  her  guardian  or  guarcUans,  or  by  the  Lord 
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Chancellor  of  Ireland,  if  bucIl  person  have  no 
guardian  ;  if  lunatic  or  idiot  or  non  compos 
mentis,  then  by  the  committee  of  the  estate, 
and  if  there  shall  be  no  such  committee  then 
by  the  Lord  Chancellor  of  Ireland :  Provided 
always,  that  no  such  lease  of  land  belonging 
to  any  infant,  lunatic,  idiot,  or  person  non 
compos  mentis  shall  be  valid  without  the  con- 
sent of  the  Lord  Chancellor  of  Ireland  obtained 
by  a  summary  petition  to  him  by  some  person 
interested. 

4.  A  lease  under  this  Act  may  be  made  of 
any  quantity  of  land  not  exceeding  one  acre 
statute  measure  for  a  site  for  a  school  or 
schools  and  playground,  or  other  accommoda- 
tion in  connexion  therewith,  or  for  teachers 
residences,  for  any  term  not  exceeding  nine 
hundred  jears,  nor  less  than  ninety-nine  years, 
at  a  nominal  rent. 

5.  Every  such  lease  shall  imply  the  following 
covenants,  conditions,  and  agreements  as  fully 
as  if  they  were  therein  expressly  inserted  on 
the  part  of  the  lessees  or  grantees  in  such 
lease  and  their  successors,  or,  as  the  case  may 
be,  their  heirs,  executors,  administrators,  or 
assigns,  that  is  to  say : 

(1.)  Covenant  to  expend  upon  the  premises 
demised  the  sum  agreea  on  as  the  con- 
sideration for  the  lease  within  a  period  to 
be  specified  in  such  lease  commencing 
from  the  date  thereon : 

(2.)  To  pay  the  rent,  and  all  taxes  and  impo- 
sitions payable  on  the  tenant's  part : 

(3.)  To  repair,  maintain,  and  keep  the  de- 
mised premises  and  all  improvements 
thereon  in  good  repair  during  the  term  : 

(4.)  That  the  said  premises  shall  not  be  used 
or  applied  for  any  other  purposes  than 
those  to  be  expressed  in  the  lease : 


Conditions  (5)  that  if  the  demised  premises 
shall  for  a  period  of  three  years  con- 
tinuously cease  to  be  used  for  any  of  the 
said  expressed  purposes,  it  shall  be  lawful 
for  the  lessor,  or  his,  her,  or  their  succes- 
sors in  estate,  to  re-enter;  and  (6)  that  it 
shall  also  be  lawful  for  the  said  lessor,  his, 
her,  or  their  successors  in  estate,  at  all 
times  to  enter  and  inspect  the  premises 
(and  all  such  implied  covenants  and  con- 
ditions shall  enure  for  the  benefit  of  the 
persons  who  would,  if  no  such  lease  had 
been  made,  have  been  entitled  for  the 
time  being  to  the  possession  of  the  lands 
therein  comprised,  or  the  receipt  of  any 
rents  thereof. 

6.  Everv  lease  made  under  this  Act  shall 
be  by  inaenture  sealed  and  delivered  in  the 
presence  of  at  least  one  witness,  and  a  counter- 
part of  such  lease  shall  be  executed  by  the 
grantees  or  lessees  therein  named,  and  de- 
livered to  the  lessor  or  grantor. 

7.  Every  lease  made  pursuant  to  this  Act 
shall  be  effectual  to  bind  the  lessor  or  grantor 
and  his,  her,  and  their  successors,  heirs, 
executors,  and  administrators  and  assigns,  and 
all  persons  deriving  under  the  same  title  or 
settlement  as  the  said  lessor  or  grantor,  and 
notwithstanding  any  entail,  law,  or  custom  to 
the  contrary,  and  whether  or  not  there  shall 
be  any  leasing  power  contained  in  any  snch 
settlement  by  deed  or  will,  or  belonging  or 
annexed  to  the  estate  of  such  grantor  or  lessor, 
but  so  as  not  to  prejudice  or  interfere  with 
any  such  other  power. 

8.  This  Act  may  be  cited  as  the  Leases  for 

Schools  (Ireland)  Act,  1881. 


Chap.  6Q. 
Pollen  Fishing  {Ireland)  Act,  1881, 

ABSTEACT  OF  THE  ENACTMENTS. 

1 .  Extensimi  of  open  season, 

2.  Sluyrt  title. 


An  Act  to  amend  the  Law  regulating 
the  Close  Season  for  fishing  for  Pollen 
in  Ireland.  (27th  August  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
MajesW,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 


1.  S^om  and  after  the  passing  of  this  Act, 
the  season  during  which  it  shall  not  be  lawful 
to  take  pollen  shall  be  from  the  first  day  of 
November  in  each  year  to  the  thirty.first  day 
of  Januaiy  in  the  following  year,  both  days 
inclusive. 

During  the  open  season  of  the  year  one 
thonsand  eight  nundred  and  eighty-one,  in 
Lough  Keagh  i)ollen  shall  not  be  fished  for  or 
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taken  except  by  snch  trammel  or  set-nets  as 
are  specified  in  the  byelaw  made  and  published 
by  the  Inspectors  of  Irish  Fisheries  regulating 
pollen  fishing  in  Longh  Neagh,  and  dated  the 
twenty-seventh  day  of  April  one  thousand 
eight  hundred  and  eighty. 

The  Inspectors  of  Irish  Fisheries  may  annu- 
ally, or  at  such  other  intervals  as  they  think 
fit,  from  time  to  time  extend  the  close  season 
fixed  by  this  Act  during  which  pollen  may  not 
be  lawfully  taken.  The  provisions  of  the 
Fisheries  (Ireland)  Act,  1869,  and  the  Acts 
incorporated  therewith,  relative  to  the  powers 


of  the  said  Inspectors  to  regulate  the  season 
for  the  taking  of  any  species  of  fish,  shall  be 
taken  to  empower  the  inspectors  at  any  time, 
and  notwithstanding  any  enactment  to  the 
contrary,  from  time  to  time  to  alter  such  close 
season,  but  not  so  as  to  make  it  shorter  than 
the  period  fixed  by  this  Act  in  that  behalf, 
and  the  said  provisions  shall  apply  to  the 
purposes  of  this  Act  accordingly. 

2.  This  Act  shall  extend  to  Ireland  only, 
and  may  be  cited  as  the  Pollen  Fishing 
(Ireland)  Act,  1881. 


Chap.  67. 
Petroleum  (Hawkers)  Act^  1881. 


ABSTRACT  OP  THE  ENACTMBNT8. 

1.  Poicer  to  hawh  petroleum. 

2.  Regulations  for  MivTcing  petroleum, 

3.  Modification  of  conditions  of  license  und^'  34  ^  35  Vict  c.  105. 

4.  Power  of  constable  as  to  ]^evention  of  offences, 

5.  Saving  of  rights  of  municipal  boroughs. 

6.  Definitions. 

7.  Short  title  and  coTwtruction  of  Act. 


An  Act  to  regulate  the  hawking  of 
Petroleum  and  other  substances  of  a 
like  nature.  (27th  August  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  Any  person  who  is  licensed  in  pursuance 
of  the  Petroleum  Act,  1871,  to  keep  petroleum 
to  which  that  Act  applies  may,  subject  to  the 
enactments  for  the  time  being  in  force  with 
respect  to  hawkers  and  pedlars,  hawk  such 
petroleum  by  himself  or  his  servants. 

2.  With  respect  to  the  hawking  of  petroleum 
to  which  the  Petroleum  Act,  1871,  applies,  the 
following  regulations  shall  be  observed : 

(1.)  The  amount  of  petroleum  conveyed  at 
one  time  in  any  one  carriage  shall  not 
exceed  twenty  gallons : 

(2i)  The  petroleum  shall  be  conveyed  in  a 
dosed  vessel  so  constructed  as  to  be  firee 
from  leakage : 

(3.)  The  carnage  in  which  the  vessels  con- 
taining the  petroleum  are  conveyed  shall 
be  so  ventilated  as  to  prevent  any  evapora- 


tion from  the  x)etroleum  mixing  with  the 
air  in  or  about  the  carriage  in  such  pro- 
portion as  to  produce  or  be  liable  to  pro- 
duce an  explosive  mixture : 

(4.)  Any  fire  or  light  or  any  article  of  an 
explosive  or  highly  inflammable  nature 
shall  not  be  brought  into  or  dangerously 
near  to  the  carriage  in  which  the  vessels 
containing  the  petroleum  are  conveyed : 

(5.)  The  carriage  in  which  the  vessels  con- 
taining  the  petroleum  are  conveyed  shall 
be  so  constructed  or  fitted  that  the  petro- 
leum cannot  escape  therefrom  in  the  form 
of  liquid,  whether  ignited  or  otherwise : 

(6.)  Proper  care  shall  be  taken  to  prevent 
any  petroleum  escaping  into  any  part  of  a 
house  or  building,  or  of  the  curtilage 
thereof,  or  into  a  drain  or  sewer : 

(7.)  The  petroleum  shall  be  stored  in  some 
premises  licensed  for  keeping  of  petroleum 
and  in  accordance  with  the  license  for 
such  premises  both  every  night  and  also 
when  the  petroleum  is  not  in  the  course  of 
being  hawked : 

(8.)  All  due  precautions  shall  be  taken  for 
the  prevention  of  accidents  by  fire  or 
explosion,  and  for  preventing  unauthorised 
persons  having  access  to  the  vessels  con- 
taining the  petroleum,  and  every  person 
concerned  in  hawking  the  petorolenm  shall 
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abstain    from    any    act  whateyer  which 
tends  to  cause  fire  or  explosion,  and  is  not 
reasonably  necessary  for  the   purpose  of 
Bucli  hawking : 
(9.)  Xo  article  or  substance  of  an  explosive 
or  inflammable  character  other  than  petro- 
leum, nor    any  article  liable  to  cause  or 
communicate  fire  or  explosion,  shall  be  in 
the  carriage  while  such  carriage  is  being 
used  for  the  purpose  of  hawking  petro- 
leum : 
In  the  erent  of  any  contravention  of  this 
section  with  reference  to  any  petroleum,  the 
petroleum,  together  with  the  vessels  containing 
and  the  carriage  conveying  the  same,  shall  be 
liable  to  be  forfeited,  and  in  addition  thereto 
the  licensee  by  whom  or  by  whose  servants  the 
petroleum  was  being  hawked  shall  be  liable  on 
summary  conviction  to  a  penalty  not  exceeding 
twenty  pounds. 
Provided  that — 

(1.)  Where  some  servant  of  the  licensee  or 

other  person  has  in  fact  committed  the 

offence,  such  servant  or  other  person  shall 

be  liable  to  the  same  penalty  as  if  he  were 

the  licensee : 

(2.)  Where  the  licensee  is  charged  with  a 

contravention  of  this  section,  he  shall  be 

entitled  upon   information  duly  laid   by 

him  to  have  any  other  person  whom  he 

charges  as  the   actual  offender  brought 

before  the  court  at  the  time  appointed  for 

hearing  the  charge,  and  if  the   licensee 

proves  to  the  satisfaction  of  the  court  that 

ne  had  used  due  diligence  to  enforce  the 

execution  of  this  section,  and  that  the  said 

other  person  had  committed  the  offence  in 

question  without  his  knowledge,  consent, 

or  connivance,  the  said  other  person  shall 

be  summarily  convicted  of  such  offence, 

and  the  licensee  shall  be   exempt  from 

any  penalty. 

Any  petroleum  other  than  that  to  which  the 

Petroleum  Act,   1871,  applies  while  in  any 

carriage  used  for  the  hawKing  of  petroleum  to 

which  the  Petroleum  Act,  1871,  applies,  shall 

for  the  purposes  of  this  section  be  deemed  to 

be  petroleum  to  which  the  Petroleum  Act, 

1871,  applies. 

8.  Any    conditions    annexed   to    a    license 
granted  in  pursuance  of  the  Petroleum  Act, 


1871,  either  before  or  after  the  passing  of  this 
Act,  shall,  so  far  as  they  are  inconsistent  with 
this  Act,  be  void,  but  save  as  aforesaid  nothing 
in  this  Act  shall  affect  the  application  to  a 
licensee  of  the  provisions  of  the  Petroleum 
Act,  1871,  or  of  any  license  granted  there- 
under. 

4.  Where  a  constable  or  any  officer  autho- 
rised by  the  local  authority  has  reasonable 
cause  to  believe  that  a  conlaravention  of  this 
Act  is  being  committed  in  relation  to  any 
petroleum,  he  may  seize  and  detain  sach 
petroleum  and  the  vessels  and  carriage  con- 
taining the  same,  until  some  court  of  summary 
jurisdiction  has  determined  whether  there  was 
or  not  a  contravention  of  this  Act,  and  section 
thirteen  of  the  Petroleum  Act,  1871,  shall 
apply  to  such  constable  and  officer  aa  if  he 
were  the  person  named  in  the  warrant  men- 
tioned in  that  section,  and  as  if  the  seizare 
were  a  seizure  in  pursuance  of  that  section. 

5.  Nothing  in  this  Act  contained  shall  ex- 
tend to  authorise  the  hawking  of  petroleum 
within  the  limits  of  any  municipal  borough  in 
which,  by  any  lawful  authority,  such  hawking 
shall  have  been  or  may  hereafter  be  forbiddcn. 

6.  For  the  purposes  of  this  Act — 

The  expression  "carriage"  includes  any 
carriage,  waggon,  cart,  truck,  vehicle,  or 
other  means  of  conveyance  by  land,  in 
whatever  manner  the  same  may  be  drawn 
or  propelled ;  and 

A  person  shall  be  deemed  for  the  purposes 
of  this  Act  to  hawk  petroleum  if  by  him- 
self or  his  servants  he  goes  about  carrying 
petroleum  to  sell,  whether  going  from 
town  to  town  or  to  other  men's  houses,  or 
selling  it  in  the  streets  of  the  place  of  his 
residence  or  otherwise,  and  whether  with 
or  without  any  horse  or  other  beast  bear- 
ing or  drawing  burden. 

7.  This  Act  may  be  cited  as  the  Petroleum 
(Hawkers)  Act,  1881. 

This  Act  shall  be  construed  as  one  with  the 
Petroleum  Acts,  1871  and  1879,  and  together 
with  those  Acts  may  be  cited  as  the  Petroleum 
Acts,  1871  to  1881. 


Chap.  68. 
Supreme  Court  of  Judicature  Act,  1881. 


▲BSTBACT  OF  THE  ENACTMENTS. 

1.  Shori  title. 

2.  Master  of  the  EolU  to  he  Judge  of  Appeal  only,    * 
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3. 

4. 

5. 

C. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
2o. 

26. 
27. 


Existing  vacancy  in  Gowrt  of  Appeal  not  to  he  filled  up, 

Pr^ident  of  ProbcUe  Division  to  he  an  eaH>fficio  judge  of  Court  of  Appea\ 

New  judge  of  High  Court  instead  of  Master  of  the  Bolls, 

Judge  wider  40  ^  41  Vict.  c.  9. 

BoUs  Court  chambers  and  clerks,  Sfc. 

Title  of  justices. 

Appeals  v/nder  Divorce  Act. 

As  to  appeal  against  decrees  nisi  for  dissolution  or  nullity  of  maniaje. 

Qualificaiion  of  judges  to  sit  on  appeals. 

In  causes  of  urgency,  Sfc.  one  judge  may  officiate  for  another. 

Selection  of  judges  for  trial  of  election  petitions. 

Jurisdiction  of  High  Cowrt  m  registraiion  and  election  cases. 

Quorum  in  Cowrt  of  Criminal  Appeal, 

Proceedings  with  regard  to  nomination  of  sheriffs. 

Presentation  and  swearing  of  Lord  Mayor  of  London. 

As  tofixijig  sessions  of  Central  Criminal  Court. 

Power  to  make  rules  under  39  ^  40  Vict.  c.  69. 

Extension  of  32  ^  33  Vict.  c.  91.  s.  14. 

Notice  of  vacancies  in  offices  of  Supreme  Court, 

Appointment  of  district  registrars. 

Appointments  to  keep  order,  ^c.  in  Eoyal  Courts  of  Justice. 

Powers  as  to  solicitors. 

Chief  Justice  of  England  to  liave  powers  of  Chief  Justice  of  Common  Pleas  and  Chief  Baron  of 

Hie  Exchequer. 
Commissioners  for  acknowledgments  hy  married  wom&i%. 
Powers  to  make  rules  for  practice  of  county  courts. 


An  Act  to  amend  the  Supreme  Court 
of  Judicature  Acts ;  and  for  other 
purposes.  (27th  August  1881.) 

Whereas  it  is  expedient  to  amend  the  con- 
stitution of  Her  Majesty's  Court  of  Appeal, 
and  to  make  farther  provision  concerning  the 
Supreme  Court  of  Judicature  and  the  officers 
thereof,  and  such  other  matters  as  are  herein- 
after mentioned : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Supreme 
Court  of  Judicature  Act,  1881. 

2.  From  and  after  the  passing  of  this  Act 
the  present  and  every  future  Master  of  the 
Rolls  shall  cease  to  be  a  iudge  of  Her  Majestv's 
High  Court  of  Justice,  but  shall  continue  oy 
virtue  of  his  office  to  be  a  judge  of  Her 
Majesty's  Court  of  Appeal,  and  shall  retain 
the  same  rank,  title,  salary,  right  of  pension, 
patronage,  and  powers  of  appointment  or 
dismissal,  and  all  other  powers,  privileges, 
and  disqualifications  now  and  heretofore 
belonging  to  the  said  office  of  Master  of  the 
Rolls  ana  all  other  duties  of  the  said  office 


except  that  of  a  judge  of  Her  Majesty's  High 
Court  of  Justice :  Provided  that  the  present 
Master  of  the  Rolls  shall  not  by  virtue  of  this 
Act  be  subject  to  any  disquahfication  to  which 
he  is  not  hy  law  now  subject,  nor  shall  be 
required  to  act  under  any  commission  of  assize, 
nisi  prius,  oyer  and  terminer,  or  gaol  delivery ; 
and  the  existing  personal  officers  of  the  Master 
of  the  Rolls  shall  continue  to  be  attached  to 
him  and  be  under  his  authority,  and  to  hold 
their  respective  offices  upon  the  same  tenure 
and  in  the  same  manner  in  all  respects  as  if 
this  Act  had  not  passed :  Provided  also,  that 
any  Master  of  the  Rolls  to  be  hereafter 
appointed  shall  be  under  an  obligation  to  go 
circuits  and  to  act  as  a  commissioner  under 
commissions  of  assize,  or  other  commissions 
authorised  to  be  issued  in  pursuance  of  the 
Supreme  Court  of  Judicature  Act,  1873,  in  the 
same  manner  in  all  respects  as  he  would  have 
been  under  the  last-mentioned  Act,  or  any 
Acts  or  Act  amending  the  same,  if  he  had  con- 
tinued to  be  a  judge  of  the  Chancery  Division 
of  the  High  Court  of  Justice. 

3.  The  vacancy  now  existing  among  the 
ordinary  judges  of  the  said  Court  of  Appeal 
shall  not  be  filled  up,  and  the  number  of 
ordinary  judges  of  that  Court  shall  henceforth 
be  five. 

4.  The  President  for  the  time  bein^  of  the 
Probate,  Divorce,  and  Admiralty  Division  of 
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the  High  Court  of  Justice  shall  henceforth  be 
an  ex-officio  judge  of  Her  Majesty's  Court  of 
Appeal  with  the  same  powers,  and  in  the  same 
manner  in  all  respects  as  the  other  ex-officio 
judges  thereof;  he  shall  not  be  entitled  in  the 
said  Court  to  any  precedence  over  any  existing 
judge  to  which  he  would  not  have  been  entitled 
as  a  judge  of  the  Supreme  Court  of  Judicature 
if  this  Act  had  not  passed. 

5.  It  shall  be  lawful  for  Her  M^esty  to 
supply  the  vacancy  in  the  High  Court  of 
Justice,  to  be  occasioned  by  the  removal  there- 
from of  the  Master  of  the  Rolls,  by  the  appoint- 
ment, immediately  after  the  passing  of  this 
Act,  and  from  time  to  time  afterwards,  of  a 
judge,  who  shall  be  in  the  same  position  as  if 
he  had  been  appointed  a  puisne  judge  of  the 
said  High  Court  m  pursuance  of  the  Judicature 
Acts,  1873  and  1875 ;  and  all  the  provisions 
of  the  Supreme  Court  of  Judicature  Acts, 
1873  and  1875,  for  the  time  being  in  force  in 
relation  to  the  qualification  and  appointment 
of  puisne  judges  of  the  said  High  Court,  and 
to  their  duties  and  tenure  of  office,  and  to  their 
precedence,  and  to  their  salaries  and  pensions, 
and  to  the  officers  to  be  attached  to  the  persons 
of  such  judges,  and  all  other  provisions  relating 
to  such  puisne  judges,  or  any  of  them,  with  the 
exception  of  such  provisions  as  apply  to  exist- 
ing judges  only,  shall  apply  to  the  judge 
appointed  in  pursuance  of  this  section,  in  the 
same  manner  as  they  apply  to  the  other  puisne 
judges  of  the  said  High  Court  respectively. 
The  Judge  so  appointed  shall  be  attached  to 
the  Chancery  Division  of  the  said  High  Court, 
subject  to  such  power  of  transfer  as  is  in  the 
Supreme  Court  of  Judicature  Act,  1873, 
mentioned. 

6.  The  power  given  to  Her  Majesty  by  the 
Supreme  Court  of  Judicature  Act,  1877,  to 
appoint  a  judge  of  the  High  Court  of  Justice 
in  addition  to  the  number  of  judges  authorised 
to  be  appointed  by  the  Supreme  Court  of 
Judicature  Acts,  1873  and  1875,  may  be 
exercised  by  Her  Majesty  from  time  to  time, 
so  as  at  all  times  to  make  due  provision  for  the 
business  of  the  Chancery  Division  of  the  High 
Court  of  Justice :  Provided  that  no  such 
appointment  shall  be  made  unless  or  until  the 
number  of  judges  attached  for  the  time  being 
to  the  Chancery  Division  of  the  High  Court, 
other  than  the  Lord  Chancellor,  is,  by  death, 
resignation,  or  otherwise,  reduced  below  five. 

7.  The  Lord  Chancellor  shall  have  power  by 
order  under  his  hand  to  direct  that  the  court 
and  chambers,  heretofore  used  by  the  Master 
of  the  Rolls  as  a  judge  of  the  Chancery 
Division  of  the  High  Court  of  Justice,  shall 


(so  long  as  may  be  necessary  or  conTenient)  be 
used  by  such  judge  of  the  said  Chancery 
Division  of  the  said  High  Court  as  shall  be 
in  any  such  order  in  that  behalf  named ;  and 
the  chief  and  other  clerks,  and  other  officers, 
heretofore  attached  to  the  said  court  and 
chambers  respectively,  shall  (subject  to  any 
rules  or  orders  of  court)  be  and  continue 
attached  to  the  judge  to  be  named  in  any  such 
order,  and,  after  such  court  and  chambers 
shall  have  ceased  to  be  so  used,  to  the  judge 
to  whom  the  business  previously  transacted 
in  such  court  and  chambers  respectively  shall 
be  for  the  time  being  assigned. 

8.  And  whereas  it  is  expedient  to  amend 
section  four  of  the  Supreme  Court  of  Judica- 
ture Act,  1877:  Be  it  enacted  that  the 
exception  of  Presidents  of  Divisions  from  the 
enactment  that  the  judges  of  the  High  Court 
of  Justice  shall  be  styled  justices  of  the  High 
Court  shall  not  apply  to  any  judge  to  be 
hereafter  appointed  who  may  be  or  become 
President  of  the  Probate,  Divorce,  and  Admi- 
ralty Division  of  the  High  Court  of  Justice. 

9.  All  appeals  which,  under  section  fifty-five 
of  the  Act  of  the  twentieth  and  twenty-first 
years  of  Her  present  Majesty,  chapter  eighty^ 
five,  or  under  any  other  Act,  might  be  brought 
to  the  full  court  established  by  the  said  firet- 
mentioned  Act,  shall  henceforth  be  brought  to 
Her  Majesty's  Court  of  Appeal  and  not  to  the 
said  full  court. 

The  decision  of  the  Court  of  Appeal  on  any 
Question  arising  under  the  Acts  relating  to 
oivorce  and  matrimonial  causes,  or  to  the 
declaration  of  legitimacy,  shall  be  final,  except 
where  the  decision  either  is  upon  the  grant  or 
refusal  of  a  decree  on  a  petition  for  dissolution 
or  nullity  of  marriage,  or  for  a  declaration  of 
le^timacy,  or  is  upon  a  question  of  law  on 
which  the  Court  of  Appeal  give  leave  to 
appeal ;  and,  save  as  aforesaid,  no  appeal  shall 
lie  to  the  House  of  Lords  under  the  said  Acts. 

Subject  to  any  order  made  by  the  House  of 
Lords,  in  accordance  with  the  Appellate  Juris- 
diction Act,  1876,  every  appeal  to  the  House 
of  Lords  against  any  such  decision  shall  be 
brought  witnin  one  month  after  the  decision 
appealed  against  is  pronounced  by  the  Court 
of  Appeal  if  the  House  of  Lords  is  then  sitting, 
or,  if  not  within  fourteen  days  after  the  Honse 
of  Lords  next  sits. 

This  section,  so  far  as  is  consistent  with  the 
tenor  thereof,  shall  be  construed  as  one  with 
the  said  Acts. 

10.  No  appeal  from  an  order  absolute  for 
dissolution  or  nullity  of  marriage  shall  hence* 
forth  lie  in  favour  of  any  party  who,  having 
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had  time  and  opporttmity  to  appeal  from  the 
decree  nisi  on  which  such  order  may  be 
founded,  shall  not  have  appealed  therefrom. 

11.  A  judge  who  was  not  present  and  acting 
as  a  member  of  a  divisional  coui-t  of  the  High 
Court  of  Justice,  at  the  time  when  any 
decision  which  may  be  appealed  from  was 
made,  or  at  the  argument  of  the  case  decided, 
shall  not,  for  the  purposes  of  the  fourth 
section  of  the  Supreme  Court  of  Judicature 
Act,  1875,  be  deemed  to  be,  or  to  have  been,  a 
member  of  such  divisional  court. 

12.  In  any  case  of  urgency  arising  during 
the  absence  from  illness  or  any  other  cause  or 
during  any  vacancy  in  the  oflfice  of  any  judge 
of  the  High  Court  of  Justice  to  whom  any 
cause  or  matter  may  have  been  according  to 
the  course  of  the  said  court  or  of  any  division 
thereof  specially  assigned,  it  shall  be  lawful 
for  any  other  judge  of  the  said  court,  who  may 
consent  so  to  do,  to  hear  and  dispose  of  any 
application  for  an  injunction  or  other  inter- 
locutory order  for  or  on  behalf  of  the  judge  so 
absent,  or  in  the  place  of  the  judge  whose 
office  may  have  so  become  vacant. 

13.  The  judges  to  be  placed  on  the  rota  for 
the  trial  of  election  petitions  in  England  in 
each  year,  under  the  provisions  of  the  Parlia- 
mentary Elections  Act,  1868,  or  any  Act 
amending  the  same,  shall  henceforth  be 
selected  out  of  the  Judges  of  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice 
in  such  manner  as  may  be  provided  by  any 
Eules  of  Court  to  be  made  for  that  purpose ; 
and,  subject  thereto,  shall  be  selected  as 
follows;  (that  is  to  say,)  the  judges  of  the 
Queen's  Bench  Division  of  the  said  High 
Court  shall,  on  or  before  the  fourth  day  of 
November  in  eveiy  year,  select,  by  a  majority 
of  votes,  three  of  the  puisne  judges  of  such 
Division  (none  of  whom  shall  be  a  member  of 
the  House  of  Lords)  to  be  placed  on  the  rota 
for  the  trial  of  election  petitions  during  the 
ensuing  year. 

If  in  any  case  the  judges  of  the  said  Division, 
present  at  the  time  of  their  meeting  to  make 
such  selection,  are  equallv  divided  in  their 
choice  of  any  judge  to  be  placed  on  the  rota, 
the  Lord  Chief  Justice  of  England,  or,  in  case 
of  his  absence,  the  senior  judge  then  present, 
shall  have  a  second  or  casting  vote. 

The  choice  of  a  judge  to  fill  any  occasional 
vacancy  upon  the  rota,  or  to  assist  the  judge 
on  the  rota  as  an  additional  judge,  shall  be 
made  in  like  manner. 

The  judges,  who  at  the  time  of  the  passing 
of  this  Act  shall  be  upon  the  rota  for  the  trisd 
of  election  petitions,  shall  continue  upon  such 


rota  until  the  end  of  the  year  for  which  they 
have  been  appointed,  in  the  same  manner  as  if 
this  Act  had  not  passed. 

If  at  the  end  of  the  year  for  which  any  such 
judge  shall  have  been  appointed,  whether 
before  or  after  the  passing  of  this  Act,  any 
trial  or  other  matter  shall  be  pending  before 
him,  either  alone  or  together  with  any  other 
judge,  and  not  concluded,  or  if,  after  the  con- 
clusion of  any  such  trial  or  of  the  hearing  of 
any  such  matter,  judgment  shall  not  have  been 
given  thereon,  it  shall  be  lawful  for  every  such 
judge  to  proceed  with  and  to  conclude  such 
pending  trial  or  other  matter,  and  to  give 
judgment  thereon,  after  the  end  of  such  year, 
in  the  same  manner  in  aU  respects  as  if  the 
year  for  which  ho  was  appointed  had  not 
expired. 

14.  The  jurisdiction  of  the  High  Court  of 
Justice  to  decide  questions  of  law,  upon  appeal 
or  otherwise,  tmder  the  Act  of  the  sixth  and 
seventh  years  of  Her  Majesty,  chapter  eighteen, 
the  County  Voters  Eegistration  Act,  1866, 
the  Parliamentary  Elections  Act,  1868,  the 
Corrupt  Practices  (Municipal  Elections)  Act, 
1872,  the  Parliametary  ana  Municipal  Regis- 
tration Act,  1878,  or  any  of  the  said  Acts,  or 
any  Act  amending  the  same  respectively,  shall 
henceforth  be  final  and  conclusive,  unless  in 
any  case  it  shall  seem  fit  to  the  said  High 
Court  to  give  special  leave  to  appeal  therefrom 
to  Her  Majesty's  Court  of  Appeal,  whose 
decision  in  such  case  shall  be  final  and  con- 
clusive. 

15.  The  jurisdiction  and  authority  in  relation 
to  questions  of  law  arising  in  criminal  trials, 
which,  under  section  forty-seven  of  the  Su- 
preme Court  of  Judicature  Act,  1873,  is  now 
vested  in  the  judges  of  the  High  Court  of 
Justice,  may  be  exercised  by  any  five  or  more 
of  such  judges,  notwithstanding  the  abolition 
of  the  offices  of  Lord  Chief  Justice  of  the 
Common  Fleas  and  Lord  Chief  Baron  of  the 
Exchequer ;  provided  that  the  Lord  Chief 
Justice  of  England  shall  always  be  one  of  such 
judges,  unless,  by  writing  under  his  hand  or 
by  the  certificate  in  writing  of  his  medical 
attendant,  it  shall  appear  that  he  is  prevented, 
by  illness  or  otherwise,  from  being  present  at 
any  court  duly  appointed  to  be  held  for  the 
purpose  aforesaid,  in  which  case  the  presence 
of  the  said  Lord  Chief  Justice  at  such  court 
shall  not  be  necessary. 

16.  The  proceedings  for  the  ordaining  or 
nominating  of  sherifis,  directed  by  an  Act 
passed  in  the  fourteenth  year  of  King  Edward 
the  First,  intituled  **  How  long  a  Sheriff*  shall 
•*  tarry  in  his  Office,"  and  by  another  Act 
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passed  in  the  twenty-fourth  year  of  King 
Greorge  the  Second,  intituled  **  An  Act  for  the 
"  abbreviation  of  Michaelmas  Term,"  to  take 
place  at  the  Exchequer,  shall  henceforth  in 
every  year  take  place  in  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice,  at  the 
same  time  and  in  the  same  manner  as  hath 
been  heretofore  accustomed  in  the  Court  of 
Exchequer. 

17.  The  presentation  and  swearing  of  the 
Lord  Mayor  of  the  city  of  London,  which  has 
heretofore  taken  place  in  the  Court  of  Ex* 
chequer  at  Westminster  after  every  annual 
election  into  that  office,  pursuant  to  charters 
granted  by  Her  Majesty's  Royal  precedessors 
to  the  citizens  of  London,  and  to  the  herein- 
before recited  Act  of  King  George  the  Second, 
shall  henceforth  take  place  in  the  Queen's 
Bench  Division  of  Her  Majesty's  High  Court 
of  Justice,  or  before  the  judges  of  that  Divi- 
sion, at  the  same  time  and  in  the  same 
manner  as  hath  been  heretofore  accustomed  in 
the  Court  of  Exchequer. 

18.  The  power  of  making  general  orders  for 
Exing  the  times  of  holding  sessions  of  the 
Centra]  Criminal  Court  established  by  the  Act 
of  the  fourth  and  fifth  years  of  King  William 
the  Fourth,  chapter  thirty-six,  which  by 
section  fifteen  of  that  Act  was  given  to  any 
eight  or  more  of  the  judges  of  the  Superior 
Courts  of  Westminster,  may  henceforth  be 
exercised  from  time  to  time  by  any  four  or 
more  of  the  judges  of  Her  Majesty's  High 
Court  of  Justice. 

19.  The  power  of  making  Rules  of  Court, 
conferred  by  section  seventeen  of  the  Appellate 
Jurisdiction  Act,  1876,  upon  the  several  judges 
therein  mentioned,  shall  henceforth  be  vested 
in  and  exercised  by  any  five  or  more  of  the 
following  persons,  of  whom  the  Lord  Chan- 
cellor shall  be  one ;  namely,  the  Lord  Chan- 
cellor, the  Lord  Chief  Justice  of  England, 
the  Master  of  the  Bolls,  the  President  of  the 
Probate,  Divorce,  and  Admiralty  Division  of 
the  High  Court  of  Justice,  and  four  other 
judges  of  the  Supreme  Court  of  Judicature  to 
be  from  time  to  time  appointed  for  the  purpose 
by  the  Lord  Chancellor  in  writing  under  his 
hand,  such  appointment  to  continue  for  such 
time  as  shall  be  specified  therein. 

20.  The  provisions  of  section  fourteen  of  the 
Courts  of  Justice  (Salaries  and  Funds)  Act, 
1869,  shall  henceforth  be  applicable  to  all 
officers  of  the  Supreme  Court  of  Judicature 
and  all  officers  in  Lunacy  in  the  same  manner 
and  subject  to  the  same  conditions  as  is  thereby 
enacted  concerning  the  officers  in  the  Courts 


of  Chancery,  Bankruptcy,  and  Admiralty: 
Provided  always,  that  any  order  to  be  made 
by  the  Treasury  as  to  any  officers  not  hereto- 
fore included  within  that  section  of  the  said 
Act  shall  be  made  with  the  concurrence  of 
the  Lord  Chancellor,  and  also  in  the  case  of 
officers  who  are  appointed  by  any  other  peraonfl 
or  person  than  tne  Lord  Chancellor  either 
solely  or  jointly  with  the  Lord  Chancellor, 
with  the  concurrence  of  the  persons  or  person 
having  such  power  of  appointment :  Provided 
also,  that  no  order  made  under  this  Act  which 
would  not  have  been  heretofore  authorised  by 
the  said  section  or  otherwise  by  law  Bhail 
without  his  consent  apply  to  any  officer  holding 
any  office  at  the  time  of  the  commencement  of 
this  Act. 

21.  Upon  the  occurrence  henceforth  of  anj 
vacancy  in  any  office  of  the  Supreme  Court  of 
Judicature  notice  thereof  shall  be  forthwith 
given  to  the  Lord  Chancellor  and  also  to  the 
Treasury  by  the  senior  continuing  or  surviTing 
officer  of  the  department  in  which  the  vacancy 
shall  occur,  and  no  appointment  shall  be  made 
to  fill  such  vacancy  within  the  period  of  one 
month  next  after  the  date  of  such  notice 
without  the  assent  of  the  Lord  Chancellor, 
given  with  the  concurrence  of  the  Treasury ; 
and  the  Lord  Chancellor  may,  if  it  be  neces- 
sary, make  provision  for  such  manner  as  he 
thinks  fit  for  the  temporary  discharge  in  the 
meantime  of  the  duties  of  such  office.  The 
word  *' officer"  in  this  Act  shall  not  include 
the  office  of  any  judge  of  the  Supreme  Court  of 
Judicature. 

22.  And  whereas  by  the  Judicature  Acts, 
1873, 1875,  and  1877,  and  the  Supreme  Court 
of  Judicature  (Officers)  Act,  1879,  no  provision 
is  made  for  the  appointment  of  district 
registrars  of  the  High  Court  of  Justice  other 
than  persons  holding  or  having  held  the  offices 
in  section  sixty  of  the  Supreme  Court  of 
Judicature  Act,  1873,  and  section  thirteen  of 
the  Supreme  Court  of  Judicature  Act,  1875, 
respectively  mentioned:  Be  it  enacted,  that 
if  on  any  vacancy  in  the  office  of  district 
registrar  under  the  said  Acts,  or  upon  the 
appointment  by  any  Order  in  Council  to  be 
hereafter  made  of  any  new  district  within 
which  there  shall  be  a  aistrict  registrar  (unless 
by  such  Order  in  Council  it  shall  be  otherwise 
directed),  it  shall  appear  to  the  Lord  Chan- 
cellor, with  the  concurrence  of  the  Treasury, 
that  from  the  nature  and  amount  of  the 
business  -to  be  transacted  by  such  district 
registrar  it  is  expedient  that  such  office  shoold 
be  conferred  upon  a  person  not  so  qualified  as 
aforesaid,  it  shall  be  lawful  for  the  Lord  Chan- 
cellor, with  the  concurrence  of  the  Treasnrx, 
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to  appoint  to  such  office  any  solicitor  of  the 
Supreme  Court  of  Judicature  of  not  leas  than 
five  years  standing. 

A  district  registrar  shall  not,  either  by  him- 
self or  his  partner,  be  directly  or  indirectly 
engaged  as  solicitor  or  agent  for  a  party  to  any 
proceeding  whatsoever  in  the  district  registry 
of  which  he  is  registrar. 

23.  The  Lord  Chancellor  may  from  time  to 
time,  with  the  concurrence  of  the  Treasury, 
make  regulations  with  respect  to — 

(a.)  The  appointment,  removal,  payment, 
and  duties  of  persons  to  keep  oraer  in  the 
Royal  Courts  of  Justice,  provided  that  no 
such  regulation  shall  afifcct  any  right  of 
appointment  enjoyed  by  any  person  at  the 
time  of  the  commencement  of  this  Act, 
without  his  consent  thereto : 

(ft.)  The  appointment,  removal,  payment, 
and  duties  of  persons  charged  with  the 
care  and  cleaning  of  the  Boyal  Courts  of 
Justice : 

(c.)  Any  other  matters  necessary  or  inci- 
dental to  the  use  or  management  of  the 
Boyal  Courts  of  Justice.  Aiij  remunera- 
tion payable  under  this  section  shall  be 
paid  out  of  money  voted  by  Parliament. 

24.  The  powers  which  by  an  Act  passed  in 
the  session  of  the  sixth  and  seventn  years  of 
Her  present  Majesty,  intituled  "An  Act  for 
"  consolidating  and  amending  several  of  the 
"  Laws  relating  to  Attomies  and  Solicitors 
"  practising  in  England  and  Wales,"  and  by 
section  fourteen  of  the  Supreme  Court  of 
Judicature  Act,  1875,  and  by  the  Solicitors 
Act,  1860,  and  by  the  Solicitors  Act,  1877,  and 
by  any  Act  amending  the  said  Acts  respectivelv, 
are  vested  in  the  Master  of  the  Bolls  jointly 
with  the  Lord  Chief  Justice  of  the  Court  of 
Queen's  Bench,  the  Lord  Chief  Justice  of  the 
Court  of  Common  Fleas,  and  the  Lord  Chief 
Baron  of  the  Court  of  Exchecmer,  or  with  any 
of  them,  or  jointly  with  the  Presidents  of  the 
Queen's  Bench.  Common  Pleas,  and  Exchequer 
Divisions  of  the  High  Court,  or  with  any  of 
them,  shall  henceforth  be  vested  in  the  Master 
of  the  Rolls,  with  the  concurrence  of  the  Lord 
Chancellor  and  the  Lord  Chief  Justice  of 
England,  or  (in  case  of  difference)  of  one  of 
them,  and  anything  required  by  the  said  Acts 
to  be  done  to  or  before  the  said  Lord  Chief 
Justices  and  Lord  Chief  Baron,  or  the  said 
Presidents  jointly  with  the  Ma&ter  of  the  Rolls, 
maybe  done  to  or  before  the  Master  of  the 
Rolls,  the  Lord  Chancellor,  and  the  Lord 
Chief  Justice  of  England. 

Provision  may  be  made  by  the  Master  of  the 
Rolls,  with  the  concurrence  of  the  Lord  Chan- 


cellor and  the  Lord  Chief  Justice  of  England, 
or  (in  case  of  difference)  of  one  of  them,  for 
the  care  and  custody  of  the  Roll  of  Solicitors 
after  the  abolition  of  the  office  of  clerk  of  the 
Petty  Bag. 

25.  Where  by  any  Statute  any  power  is 
given  to  or  any  act  is  required  or  authorised 
to  be  done  by  the  Lord  Chief  Justice  of  the 
Common  Pleas  and  the  Lord  Chief  Baron  of 
the  Exchequer,  or  either  of  them,  either  solely 
or  jointly  with  the  Lord  Chief  Justice  of  the 
Queen's  Bench  or  the  Lord  Chief  Justice  of 
England,  and  either  with  or  without  the  Lord 
Chancellor  or  any  judge,  officer,  or  person, 
«uch  power  may  henceforth  be  exercised  and 
such  act  done  by  the  Lord  Chief  Justice  of 
England;  and  where  by  any  Statute  the 
concurrence  of  the  Lord  Chief  Justice  of  the 
Common  Pleas  and  the  Lord  Chief  Baron  of 
the  Exchequer,  or  either  of  them,  is  required 
for  the  exercise  of  any  power,  or  the  perform- 
ance of  any  act,  it  shall  be  sufficient  henceforth 
that  the  Lord  Chief  Justice  of  England  shall 
concur  therein. 

26.  And  whereas  under  the  Act  of  the  third 
and  fourth  years  of  King  William  the  Fourth, 
chapter  seventy- four,  the  Lord  Chief  Justice 
of  tne  Court  of  Common  Pleas  was  empowered 
to  appoint  such  proper  persons  as  he  should 
think  fit  to  be  perpetual  commissioners  for 
taking  the  acKnowledgments  by  married 
women  of  deeds  to  be  executed  by  them  as  in 
the  same  Act  provided,  and  such  commis- 
sioners were  made  removable  by  and  at  the 
pleasure  of  the  said  Lord  Chief  Justice  ;  and 
by  divers  subsequent  Acts  provision  was  made 
for  further  and  other  duties  to  be  performed 
by  such  commissioners :  And  whereas  the 
present  Lord  Chief  Justice  of  England  was 
before  and  down  to  the  time  of  his  appoint- 
ment to  that  office  Lord  Chief  Justice  of  the 
Common  Pleas,  and  after  his  appointment  to 
be  Lord  Chief  Justice  of  England  no  other 
person  was  appointed  to  be  Lord  Chief  Justice 
of  the  Common  Pleas,  and  that  office  has  since 
been  abolished :  Be  it  enacted  and  declared, 
that  every  appointment  of  any  person  to  be  a 
commissioner  for  taking  such  acknowledg- 
ments and  performing  such  other  duties  as 
aforesaid,  and  every  order  for  the  removal  of 
any  person  from  such  office  of  commissioner, 
which  shall  have  been  made  by  the  present 
Lord  Chief  Justice  of  England  at  any  time 
since  his  appointment  to  that  office,  or  shall 
be  hereafter  made  by  the  Lord  Chief  Justice 
of  England  for  the  time  being,  shall  be  and  be 
deemed  to  have  been  valid  and  effectual  in  the 
law,  to  all  intents  and  purposes  whatsoever, 
in  the  same  manner  as  if  it  had  been  made  by 
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a  Lord  Chief  Justice  of  the  Common  Pleas 
before  the  abolition  of  that  office. 

27.  And  whereas  it  is  expedient  that  the 
jurisdiction  of  county  courts  should  be  ex- 
ercised as  far  as  conveniently  may  be  in  a 
manner  similar  to  that  of  the  High  Court  in 
the  like  cases »  and  doubts  have  arisen  as  to 
the  extent  of  the  powers  of  making  rules  and 
orders  for  regulating  the  practice  of  county 
courts  contained  in  the  Act  of  the  nineteenth 
and  twentieth  years  of  Her  present  Majesty, 
chapter  one  hundred  and  eight,  which  doubts 
it  is  expedient  to  remove :  Be  it  enacted,  that 
the  power  of  making  rules  and  orders  for 
regulating  the  practice  of  county  courts  con- 
tained in  section  thirty-two  of  the  said  last- 


mentioned  Act  shall  be  deemed  to  extend  to 
all  matters  of  procedure  or  practice,  or  relating 
to  or  concemmg  the  effect  or  operation  in 
law  of  any  procedure  or  practice,  in  any  cases 
within  the  cognizance  or  county  courts,  as  to 
which  rules  of  court  have  been  or  might  law- 
fully be  made  by  or  under  the  provisions  of 
the  Judicature  Acts,  1873  and  1875,  and  the 
Appellate  Jurisdiction  Act,  1876,  for  cases 
within  the  cognizance  of  Her  Majesty's  High 
Court  of  Justice;  and  any  rules  heretofore 
made  under  the  provisions  of  the  said  first- 
mentioned  Act,  in  the  manner  and  with  the 
concurrence  thereby  required,  as  to  any  such 
matters  as  aforesaid,  shall  be  deemed  to  be  and 
to  have  been  to  all  intents  and  purposes  valid 
and  effectual  in  law. 


Chap.  69. 
Fugitive  Offenders  Act,  1881. 


ABSTRACT  OF  THE  ENACTMENTS. 


1.  Short  title. 


PART  I. 

Betuhn  op  Fugitives. 

2.  Liability  of  fugitive  to  he  apprehended  and  returned, 

3.  Endorsing  of  warrant  for  apprehension  of  fugitive, 

4.  Provisional  warrant  for  apprehension  of  fugitive, 

5.  Dealing  with  fugitive  wlien  appreliended. 

6.  Return  of  fugitive  hy  warrant. 

7.  Discharge  of  person  apprehended  if  not  returned  within  one  month, 

8.  Sending  hack  of  persons  apprehended  if  not  prosecuted  within  six  months  or  acquitted, 

9.  0 fences  to  ichich  this  part  of  this  Act  applies. 

10.  Towers  of  superior  court  to  discharge  fugitive  when  case  frivolous  or  return  unjust. 

11.  Poller  of  Lord  Lieutenant  in  Ireland. 


PART  II. 

Inter -coLOXiAL  Backing  op  Warrants,  and  Offences. 

Application  of  part  of  Act, 

12.  Application  of  part  of  Act  to  group  of  British  possessions. 

Baching  of  Warrants, 

13.  Baclchig  in  one  British  possession  of  warrant  issued  in  another  of  same  group. 

14.  Return  of  prisoner  apprehended  under  hacked  warrant. 

15.  Baching  in  one  British  possession  of  summoiis,  tjrc,  of  untnesaea  issued  in  another  posaeaaion  of 

same  group. 

16.  Provisional  warrant  in  group  of  British  possessions . 

17.  Discharge  of  prisoner  not  returned  within  one  month  to  British  poaaeasion  of  same  group, 

18.  Sendina  hack  of  ^isoner  not  prosecuted  or  acquitted  to  British  posaeaaion  ofaame  group* 

19.  Refused  to  return  prisoner  where  offence  too  trivial. 
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PART  ni. 

Ti-tdl,  8fc.  of  Offences. 

20.  Offences  committed  on  boundary  of  two  adjoining  British  possessions. 

21.  Offences  com/miited  onjowmey  between  two  British  possessions, 

22.  Trial  of  offence  of  false  swearing  or  giving  false  evidence, 

23.  Supplinental  provision  as  to  trial  of  person  in  any  place. 

24.  Issue  of  search  warrant. 

25.  Removal  of  prisoner  by  sea  from  one  place  to  another. 


PART  IV. 

SUPPLEMEXTAL. 

Warrants  and  Escape. 

26.  Endorsement  of  warrant. 

27.  Conveyance  of  fugitives  and  witnesses. 

28.  Escape  of  prisoner  from  custody. 

Evidence. 

29.  Depositions  to  be  evidence,  and  autlientication  of  depositions  and  warrants. 

Miscellaneous. 

30.  Provision  as  to  exercise  of  jwrisdicHon  by  magistrates. 

31.  Power  as  to  making  and  revocation  of  Orders  in  Covmeil. 

32.  Power  of  legislaiwre  of  British  possession  to  pass  laws  for  carrying  into  effect  this  Act. 

Application  of  Act. 

33.  Applicaiion  of  Act  to  offences  at  sea  or  triable  in  several  parts  of  Her  Majesty's  dominions. 

34.  Application  of  Act  to  convicts. 

36.  Applicatiim  of  Act  to  removal  of  person  triable  in  more  than  one  part  of  Her  Majesty's  dominions. 

36.  Applicaiion  of  Act  to  foreign  jurisdiction. 

37.  Application  of  Act  to,  and  execution  of  warrant  in  United  Kingdom,  Cliannel  Islands,  and  Isle 

of  Man. 

38.  Applicaiion  of  Act  to  past  offences. 


39.  Definition  of  terms. 

40.  Commeiicement  of  Act. 

41.  Repeal  of  Act  in  Schedule. 

Schedule. 


Definitions  and  Repeal. 


An  Act  to  amend  the  Law  with  respect 
to  Fugitive  Offenders  in  Her  Majesty's 
Dominions,  and  for  other  Purposes 
connected  with  the  Trial  of  Offenders, 

(27th  August  1881.) 

Be  it  enacted  by  the  Qneen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Ix>rds  Spiritnal  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  b^  the  anthority  of  the  same,  as  follows ; 
(that  IS  to  say.) 

1.  This  Act  may  be  cited  as  the  Fugitiye 
Offenders  Act,  1881. 


PART  I. 

Retubn  op  Fugitives. 

2.  Where  a  person  accased  of  having  com- 
mitted an  offence  (to  which  this  part  of  this  Act 
applies)  in  one  part  of  Her  Majesty's  dominions 
has  left  that  part,  snch  person  (in  this  Act 
referred  to  as  a  fugitive  fVom  that  part)  if 
found  in  another  part  of  Her  Majesty's  do- 
minions, shall  be  liable  to  be  apprehended  and 
returned  in  manner  provided  by  this  Act  to 
the  part  from  which  he  is  a  fugitive. 

A  fugitive  may  be  so  apprehended  under  an 
endorsed  warrant  or  a  provisional  warrant. 

2.  Where  a  warrant  has  been  issued  in  one  part 
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of  Her  Majesty's  dominions  for  the  apprehen- 
sion of  a  fugitive  from  that  part,  any  of  the 
following  authorities  in  anottier  part  of  Her 
Majesty's  dominions  in  or  on  the  way  to  which 
the  fugitiye  is  or  is  suspected  to  be ;  (that  is 
to  say,) 
(1.)  A  judge  of  a  superior  court  in  such  part ; 

and 
(2.)  In  the  United  Kingdom  a  Secretary  of 

State  and  one  of  the  magistrates  of 

the  metropolitan  police  court  in  Bow 

Street ;  and 
(3.)  In  a  British  possession  the  governor  of 

that  possession, 
if  satisfied  that  the  warrant  was  issued  by  some 
person  having  lawful  authority  to  issue  the 
same,  may  endorse  such  warrant  in  manner 
provided  by  this  Act,  and  the  warrant  so  en- 
dorsed shall  be  a  sufficient  authority  to  appre- 
hend the  fugitive  in  the  part  of  Her  Majesty's 
dominions  in  which  it  is  endorsed,  and  bring 
him  before  a  magistrate. 

4.  A  magistrate  of  any  part  of  Her  Majesty's 
dominions  may  issue  a  provisional  warrant  for 
the  apprehension  of  a  fugitive  who  is  or  is 
suspected  of  being  in  or  On  his  way  to  that 
part  on  such  information,  and  under  such 
circumstances,  as  would  in  his  opinion  justify 
the  issue  of  a  wai-rant  if  the  offence  of  which 
the  fugitive  is  accused  had  been  committed 
within liis  jurisdiction,  and  such  warrant  may 
be  backed  and  executed  accordingly. 

A  magistrate  issuing  a  provisional  warrant 
shall  forthwith  send  a  report  of  the  issue, 
together  with  the  information  or  a  certified 
copy  thereof,  if  he  is  in  the  United  Kingdom, 
to  a  Secretary  of  State,  and  if  he  is  in  a 
British  possession,  to  the  governor  of  that 
possession,  and  the  Secretary  of  State  or 
governor  may,  if  he  think  fit,  discharge  the 
person  apprehended  under  such  warrant. 

5.  A  fugitive  when  apprehended  shall  be 
brought  before  a  magistrate,  who  (subject  to 
the  provisions  of  this  Act)  shall  hear  the  case 
in  the  same  manner  and  have  the  same  juris- 
diction and  powers,  as  near  as  may  be  (inclu- 
ding the  power  to  remand  and  admit  to  bail), 
as  if  the  fugitive  wore  charged  with  an  offence 
committed  within  his  jurisdiction. 

If  the  endorsed  warrant  for  the  apprehension 
of  the  fugitive  is  duly  authenticated,  and  such 
evidence  is  produced  as  (subject  to  the  pro- 
visions of  this  Act)  according  to  the  law 
ordinarily  administered  by  the  magistrate, 
raises  a  strong  or  probable  presumption  that 
the  fugitive  committed  the  offence  mentioned  in 
the  warrant,  and  that  the  offence  is  one  to 
which  this  part  of  this  Act  applies,  the  magis- 
trate shall  commit  the  fugitive  to  prison  to . 
await  his  return,  and  shall  forthwith  send  a 
certificate  of  the  committal  and  such  report  of 


the  case  as  he  may  think  fit,  if  in  the  United 
Kingdom  to  a  Secretary  of  State,  and  if  in  a 
British  possession  to  the  governor  of  that 
possession. 

Where  the  magistrate  commits  the  fugitive 
to  prison  he  shall  inform  the  fugitive  that  he 
will  not  be  surrendered  until  after  the  expira- 
tion of  fifteen  days,  and  that  he  has  a  rignt  to 
apply  for  a  writ  of  habeas  corpus,  or  other  like 
process. 

A  fugitive  apprehended  on  a  provisional 
warrant  may  be  from  time  to  time  remanded 
for  such  reasonable  time  not  exceeding  seven 
days  at  any  one  time,  as  under  the  circum- 
stances seems  requisite  for  the  production  of 
an  endorsed  warrant. 

6.  Upon  the  expiration  of  fifteen  days  after 
a  fugitive  has  been  committed  to  prison  to 
await  his  return,  or  if  a  writ  of  habeas  corpus 
or  other  like  process  is  issued  with  reference 
to  such  fugitive  by  a  superior  court,  after  the 
final  decision  of  the  court  in  the  case, 

(1.)  if  the  fugitive  is  so  committed  in  the 

United    Kingdom,    a    Secretary    of 

State;  and 
(2.)  if  the  fugitive  is  so  committed  in  a 

British  possession,   the  governor  of 

that  possession, 
may,  if  he  thinks  it  just,  by  warrant  under 
his  hand  order  that  fugitive  to  be  returned  to 
the  part  of  Her  Majesty's  dominions  from 
which  he  is  a  fugitive,  and  for  that  purpose  to 
be  delivered  into  the  custody  of  the  persons  to 
whom  the  warrant  is  addressed,  or  some  one 
or  more  of  them,  and  to  be  held  in  custody, 
and  conveyed  by  sea  or  otherwise  to  the  said 
part  of  Her  Majesty's  dominions,  to  be  dealt 
with  there  in  aue  course  of  law  as  if  he  had 
been  there  apprehended,  and  such  warrant 
shall  be  forthwith  executed  according  to  the 
tenor  thereof. 

The  governor  or  other  chief  officer  of  any 
prison,  on  request  of  any  person  having  the 
custody  of  a  fugitive  under  any  such  warrant, 
and  on  payment  or  tender  of  a  reasonable 
amount  for  expenses,  shall  receive  such  fugitive 
and  detain  him  for  such  reasonable  time  as 
may  be  requested  by  the  said  person  for 
the  purpose  of  the  proper  execution  of  the 
warrant. 

7.  If  a  fugitive  who,  in  pursuance  of  this 
part  of  this  Act,  has  been  committed  to  prison 
m  any  part  of  Her  Majesty's  dominions  to 
await  his  return,  is  not  conveyed  out  of  that 
part  within  one  month  after  such  committal, 
a  superior  court,  upon  application  by  or  on 
behalf  of  the  fugitive,  ana  upon  proof  that 
reasonable  notice  of  the  intention  to  makr 
such  application  has  been  given,  if  the  said 
part  is  the  United  Kingdom  to  a  Secretary  of 
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State,  and  if  the  said  part  is  a  BritiBh  pos- 
session to  the  governor  of  the  possession,  may, 
unless  soffioient  cause  is  shown  to  the  con- 
trary, order  the  fugitiye  to  be  discharged  out 
of  custody. 

8.  Where  a  person  accused  of  an  offence  and 
returned  in  pursuance  of  this  part  of  this  Act 
to  any  part  of  Her  Majesty's  dominions,  either 
is  not  prosecuted  for  the  said  offence  within 
six  months  after  his  arrival  in  that  part,  or  is 
acquitted  of  the  said  offence,  then  ii  that  part 
is  the  Uoited  Kingdom  a  Secretary  of  State, 
and  if  that  part  is  a  British  possession  the 

governor  of  tnat  possession,  may,  if  he  think 
t,  on  tiie  request  of  such  person,  cause  him 
to  be  sent  back  free  of  cost  and  with  as  little 
delay  as  possible  to  the  part  of  Her  Majesty's 
donunions  in  or  on  his  way  to  which  he  was 
apprehended. 

9.  This  part  of  this  Act  shall  apply  to  the 
following  offences,  namely,  to  treason  and 
piracy,  and  to  every  offence,  whether  called 
felony,  misdemeanor,  crime,  or  by  any  other 
name,  which  is  for  the  time  being  punishable 
in  the  part  of  Her  Majesty's  dominions  in 
which  it  was  committed,  either  on  indictment 
or  information,  by  imprisonment  with  hard 
labour  for  a  term  of  twelve  months  or  more, 
or  by  any  greater  punishment;  and  for  the 
purposes  of  this  section,  ri^rous  imprison- 
ment, and  any  confinement  m  a  prison  com- 
bined with  labour,  by  whatever  name  it  is 
called,  shall  be  deemed  to  be  imprisonment 
with  hard  labour. 

This  part  of  this  Act  shall  apply  to  an  offence 
notwitl^tanding  that  by  the  Lftw  of  the  part 
of  Her  Majesty's  dominions  in  or  on  his  way 
to  which  the  fugitive  is  or  is  suspected  of 
being  it  is  not  an  offence,  or  not  an  offence 
to  which  this  part  of  this  Act  applies ;  and  all 
the  provisions  of  this  part  of  this  Act,  including 
those  relating  to  a  provisional  warrant  and  to 
a  committal  to  prison,  shall  be  construed  as  if 
the  offence  were  in  such  last-mentioned  part 
of  Her  Majesty's  dominions  an  offence  to 
which  this  part  of  this  Act  applies. 

10.  Where  it  is  made  to  appear  to  a  superior 
court  that  by  reason  of  the  trivial  nature  of 
the  case,  or  by  reason  of  the  application  for 
the  return  of  a  fugitive  not  being  made  in  good 
faith  in  the  interests  of  justice  or  otherwise,  it 
would,  having  regard  to  the  distance,  to  the 
facilities  for  communication,  and  to  all  the 
circumbtances  of  the  case,  be  unjust  or  op- 
pressive or  too  severe  a  punishment  to  return 
the  fugitive  either  at  all  or  until  the  expiration 
of  a  certain  period,  such  court  may  discharge 
the  fugitive,  either  absolutely  or  on  bail,  or 

Vol.  LX. — Law  Jour.  Stat. 


order  that  he  shall  not  be  returned  until  after 
the  expiration  of  the  period  named  in  the 
order,  or  may  make  such  other  order  in  the 
premises  as  to  the  court  seems  just. 

11.  In  Ireland  the  Lord  Lieutenant  or  Lords 
Justices  or  other  chief  governor  or  governors 
of  Ireland,  also  the  chief  secretary  of  such 
Lord  Lieutenant,  may,  as  well  as  a  Secretary 
of  State,  execute  any  portion  of  the  powers 
by  this  part  of  this  Act  vested  in  a  Secretary 
of  State. 


PAET  n. 


LnxB-coLOKiAL  Bacrino  07  Waskants,  and 

Offences. 

Application  of  part  of  AgL 

12.  This  part  of  this  Act  shall  apply  only  to 
those  groups  of  British  possessions  to  which, 
by  reason  of  their  contiguity  or  otherwise,  it 
may  seem  expedient  to  Her  Majesty  to  apply 
the  same. 

It  shall  be  lawful  for  Her  Majesty  fnmr 
time  to  time  by  Order  in  Council  to  direct  that 
this  part  of  this  Act  shall  apply  to  the  group 
of  British  possessions  mentioned  in  the  Order, 
and  by  the  same  or  any  subsequent  Order  to 
except  certain  offences  from  the  application  of 
this  part  of  this  Act,  and  to  limit  the  applica- 
tion of  this  part  of  this  Act  by  such  conditions, 
exceptions,  and  qualifications  as  may  be  deemed 
expedient. 

Backing  of  Warrants. 

13.  Where  in  a  British  possession  of  a  ^onp 
to  which  this  part  of  this  Act  apphes  a 
warrant  has  been  issued  for  the  apprenension 
of  a  person  accused  of  an  offence  punishable 
by  law  in  that  possession,  and  such  person  is 
or  is  suspected  of  being  in  or  on  the  way  to 
another  British  possession  of  the  same  group, 
a  magistrate  in  the  last-mentioned  possession, 
if  satisfied  that  the  warrant  was  issued  by  a 
person  having  lawful  authority  to  issue  the 
same,  may  endorse  such  warrant  in  manner 
provided  by  this  Act,  and  the  warrant  so 
endorsed  shall  be  a  sufficient  authority  to 
apprehend,  within  the  jurisdiction  of  the 
endorsing  magistrate,  the  person  named  in 
the  warrant,  and  bring  nim  before  the 
endorsing  magistrate  or  some  other  magistrate* 
in  the  same  British  possession. 

14.  The  magistrate  before  whoni  a  person 
so  apprehended  is  brought,  if  he  is  satisfied 
that  the  warrant  is  duly  authenticated  as 
directed  by  this  Act  and  was  issued  by  a 
person  having  lawful  authority  to  issue  the 
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same,  and  is  satisfied  dn  oatli  that  the  prisoner 
is  the  person  named  or  otherwise  described  in 
the  warrant,  may  order  such  prisoner  to  be 
returned  to  the  British  possession  in  which 
the  warrant  was  issued,  and  for  that  purpose 
to  be  delivered  into  the  custody  of  the  persons 
to  whom  the  warrant  is  addressed,  or  any  one 
or  more  of  them,  and  to  be  held  in  custody 
and  conveyed  by  sea  or  otherwise  into  the 
British  possession  in  which  the  warrant  was 
issued,  tnere  to  be  dealt  with  according  to  law 
as  if  he  had  been  there  apprehendeof.  Such 
order  for  return  may  be  made  by  warrant 
under  the  hand  of  the  magistrate  making  it, 
and  may  be  executed  according  to  the  tenor 
thereof. 

A  magistrate  shall,  so  far  as  is  requisite  for 
the  exercise  of  the  powers  of  this  section,  have 
the  same  power,  including  the  power  to 
remand  and  admit  to  bail  a  prisoner,  as  he  has 
in  the  case  of  a  person  apprehended  under  a 
warrant  issued  by  him. 

15.  Where  a  person  required  to  give  evidence 
on  behalf  of  the  prosecutor  or  defendant  on  a 
charge  for  an  offence  punishable  by  law  in  a 
British  possession  of  a  ^oup  to  which  this 
part  of  this  Act  applies,  is  or  is  suspected  of 
being  in  or  on  his  way  to  any  other  British 
possession  of  the  same  group,  a  judge,  magis- 
trate, or  other  officer  who  woula  have  lawful 
auUiority  to  issue  a  summons,  requiring  the 
attendimce  of  such  witness,  if  the  witness  were 
within  his  jurisdiction,  may  issue  a  summons 
for  the  attendance  of  such  witness,  and  a 
magistrate  in  any  other  British  possession  of 
tiie  same  group,  if  satisfied  that  the  summons 
was  issu^  by  some  judge,  magistrate,  or 
officer  having  lawful  authority  as  aforesaid, 
may  endorae  the  summons  with  his  name ; 
and  the  witness,  on  service  in  that  possession 
of  the  summons,  so  endorsed,  and  on  payment 
or  tender  of  a  reasonable  amount  for  his 
expenses,  shall  obey  the  summons,  and  in 
default  shall  be  liable  to  be  tried  and  punished 
either  in  the  possession  in  which  he  is  served 
or  in  the  possession  in  which  the  summons 
was  issued,  and  shall  be  liable  to  the  punish- 
ment imposed  by  the  law  of  the  possession  in 
which  he  is  tried  for  the  failure  of  a  witness 
to  obey  such  a  summons.  The  expression 
"summons"  in  this  section  includes  any 
subpoena  or  other  process  for  requiring  the 
attendance  of  a  witness. 

16.  A  magistrate  in  a  British  possession  of 
a  group  to  which  this  part  of  this  Act  applies, 
before  the  endorsement  in  pursuance  oi  this 
part  of  this  Act  of  a  warrant  for  the  appre- 
hension of  any  person,  may  issue  a  provisional 
warrant  for  the  apprehension  of  that  i>erson, 


on  such  information  and  under  such  circum- 
stances as  would  in  his  opinion  justify  tiie 
issue  of  a  warrant  if  the  offence  of  which  such 
person  is  accused  were  an  offence  ponishable 
oy  the  law  of  the  said  possession,  and  had 
been  committed  within  his  jurisdiction,  and 
such  warrant  may  be  backed  and  executed 
accordingly ;  provided  that  a  person  arrested 
under  such  provisional  warrant  shall  be  dis- 
charged unless  the  original  warrant  is  pro- 
ducea  and  endorsed  within  such  reasonable 
time  as  may  under  the  circumstances  seem, 
requisite. 

17.  If  a  prisoner  in  a  British  possession 
whose  retuni  is  authorised  in  pursuance  of 
this  part  of  this  Act  is  not  conveyed  ont  of 
that  possession  within  one  month  after  the 
date  of  the  warrant  ordering  his  retom,  a 
magistrate  or  a  superior  court,  upon  applica- 
tion by  or  on  behalf  of  the  prisoner,  and  upon 
proof  that  reasonable  notice  of  the  intention 
to  make  such  application  has  been  given  to 
the  person  holding  the  warrant  and  to  the 
chief  officer  of  the  police  of  such  possessifMi  or 
of  the  province  or  town  where  the  prisoner  is 
in  custody,  may,  unless  sufficient  cause  is 
shown  to  the  contrary,  order  such  prisoner  to 
be  discharged  out  of  custody. 

Any  order  or  refusal  to  make  an  order  of 
discharge  by  a  magistrate  under  this  section 
shall  be  subject  to  appeal  to  a  superior  court. 

18.  Where  a  prisoner  accused  of  an  offence 
is  returned  in  pursuance  of  this  part  of  this 
Act  to  a  Britisn  possession,  and  either  is  not 
prosecuted  for  the  said  offence  within  six 
months  after  his  arrival  in  that  possession  or 
is  acquitted  of  the  said  offence,  the  goremor 
of  that  possession,  if  he  thinks  fit,  may,  on  die 
requisition  of  such  person,  cause  him  to  be 
sent  back,  free  of  cost,  and  with  as  little  delay 
as  possible,  to  the  British  possession  in  or  on 
his  way  to  which  he  was  apprehended. 

19.  Where  the  return  of  a  prisoner  is  sOughc 
or  ordered  under  this  part  of  this  Act,  and  it 
is  made  to  appear  to  a  magistrate  or  to  a 
superior  court  that  by  reason  of  the  trivial 
nature  of  the  case,  or  by  reason  of  the  appli- 
cation for  the  return  of  such  prisoner  not  being 
made  in  gqod  faith  in  the  intereste  of  justice 
or  otherwise,  it  would,  having  regard  to  ihe 
distance,  to  the  facilties  of  communication, 
and  to  all  the  circumstances  of  the  case,  be 
Unjust  or  oppressive,  or  too  severe  a  punish- 
ment, to  return  the  prisons  either  at  all  or 
until  the  expiration  of  a  certain  period,  the 
court  or  magistrate  may  discharge  the  prisoner 
either  absolutely  or  on  bail,  or  order  that  he 
shall  not  be  returned  until  after  the  expiration 
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of  the  period  named  in  the  order,  or  may  make 
8nch  other  order  in  the  premises  as  to  the 
magistrate  or  court  seems  just. 

Any  order  or  refusal  to  make  an  order  of 
discharge  by  a  magistrate  under  this  section 
shall  be  subject  to  an  appeal  to  a  superior 
court. 


PABT  III. 


Trial,  ^x.  of  Offences. 

20.  AVhere  two  British  possessions  adjoin,  a 
person  accused  of  an  offence  committed  on  or 
within  the  distance  of  five  hundred  yards  from 
the  common  boundary  of  such  possessions  may 
be  apprehended,  tried,  and  punished  in  either 
of  sucn  possessions. 

21.  Where  an  offence  is  committed  on  any 
person  or  in  respect  of  any  property  in  or 
upon  any  carriage,  cart,  or  vehicle  whatsoever 
employed  in  a  journey,  or  on  board  any  vessel, 
whatsoever  employed  in  a  navigable  river,  lake, 
canal,  or  inland  navigation,  the  person  accused 
of  such  offence  may  be  tried  m  any  British 
possession  through  a  part  of  which  such  carriage, 
cart,  vehicle,  or  vessel  passed  in  the  course  of 
the  journey  or  voyage  during  which  the  offence 
was  committed ;  and  where  the  side,  bank, 
centre,  or  other  part  of  the  road,  river,  lake, 
canal,  or  inland  navigation  along  which  the 
carriage,  cart,  vehicle,  or  vessel  passed  in  the 
course  of  such  journey  or  voyage  is  the  boun- 
dary of  any  British  possession,  a  person  may 
be  tried  for  such  offence  in  any  British  posses- 
sion of  which  it  is  the  boundary : 

Provided  that  nothing  in  this  section  shall 
authorise  the  trial  for  such  offence  of  a  person 
who  is  not  a  British  subject,  where  it  is  not 
shown  that  the  offence  was  committed  in  a 
British  possession. 

22.  A  person  accused  of  the  offence  (under 
whatever  name  it  is  known)  of  swearing  or 
making  any  false  deposition,  or  of  giving  or 
fabricating  any  false  evidence,  for  the  purposes 
of  this  Act,  may  be  tried  either  in  the  part  of 
Her  Majesty's  dominions  in  which  such  depo- 
sition or  evidence  is  used,  or  in  the  part  in 
which  the  same  was  sworn,  made,  given,  or 
fabricated,  as  the  justice  of  the  case  may 
require. 

23.  Where  anjr  part  of  this  Act  provides  for 
the  place  of  trial  of  a  person  accused  of  an 
offence,  that  offence  shall,  for  all  purposes  of 
and  incidental  to  the  apprehension,  trial,  and 
pnnishment  of  such  person,  and  of  and  inci- 
dental to  any  proceedings  and  matters  pre- 
liminary, incidental  to,  or  consequential 
thereon,  and  of  and  incidental  to  the  juris- 


diction of  any  court,  constable,  or  officer,  with 
reference  to  such  offence,  and  to  any  person 
accused  of  such  offence,  be  deemed  to  have 
been  committed  in  any  place  in  which  the 
person  accused  of  the  offence  can  be  tried  for 
it ;  and  such  person  may  be  punished  in  ac- 
cordance with  the  Courts  (Colonial)  Juris- 
diction Act,  1874. 

24.  Where  a  warrant  for  the  apprehension  of 
a  person  accused  of  an  offence  has  been  en- 
dorsed in  pursuance  of  any  part  of  this  Act  in 
any  part  of  Her  Majesty's  dominions,  or  where 
any  part  of  the  Act  provides  for  the  place  of 
trial  of  a  person  accused  of  an  offance,  every 
court  and  magistrate  of  the  part  in  which  the 
warrant  is  endorsed  or  the  person  accused  of 
the  offence  can  be  tried  shall  have  the  same 
power  of  issuing  a  warrant  to  search  for  any 
property  alleged  to  be  stolen  or  to  be  other- 
wise unlawfully  taken  or  obtained  by  such 
person,  or  otherwise  to  be  the  subject  of  such 
offence,  as  that  court  or  magistrate  would  have 
if  the  property  had  been  stolen  or  otherwise 
unlawfully  taken  or  obtained,  or  the  offence 
had  been  committed  wholly  within  the  juris- 
diction of  such  court  or  magistrate. 

25.  Where  a  person  is  in  legal  custody  in  a 
British  possession  either  in  pursuance  of  this 
Act  or  otherwise,  and  such  person  is  required 
to  be  removed  in  custody  to  another  place  in 
or  belonging  to  the  same  British  possession, 
such  person,  if  removed  by  sea  in  a  vessel 
belonging  to  Her  Majesty  or  any  of  Her 
Majesty's  subjects,  shall  be  deemed  to  continue 
in  le^al  custody  until  he  reaches  the  place  to 
which  he  is  required  to  be  removed ;  and  the 
provisions  of  this  Act  with  respect  to  the  re- 
taking of  a  prisoner  who  has  escaped,  and  with 
respect  to  the  trial  and  punishment  of  a  person 
guilty  of  the  offence  of  escaping  or  attempting 
to  escape,  or  aiding  or  attempting  to  aid  a 
prisoner  to  escape,  shall  apply  to  the  case  of  a 
prisoner  escaping  while  being  lawfully  re- 
moved as  aforesaid,  in  like  manner  as  if  he 
were  being  removed  in  pursuance  of  a  warrant 
endorsed  in  pursuance  of  this  Act. 


PART  lY. 

SUFFLEKENTAL. 


Warrania  and  Escape. 

26.  An  endorsement  of  a  warrant  in  pursu- 
ance of  this  Act  shall  be  signed  by  the  autnority 
endorsing  the  same,  and  shall  authorise  all  or 
any  of  the  persons  named  in  the  endorsement, 
and  of  the  persons  to  whom  the  warrant  was 
originally  directed,  and  also  every  constable, 
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to  execute  the  warrant  within  the  part  of  Her 
Majesty's  dominions  or  place  within  which  such 
endorsement  is  by  this  Act  made  a  sufficient 
authority,  by  apprehending  the  person  named 
in  it,  and  bringing  him  before  some  magistrate 
in  the  said  part  or  place,  whether  the  magis- 
trate named  in  the  endorsement  or  some  other. 
For  the  purposes  of  this  Act  every  warrant, 
summons,  subpoena,  and  process,  and  every 
endorsement  made  in  pursuance  of  this  Act 
thereon,  shall  remain  in  force,  notwithstanding 
that  the  person  signing  the  warrant  or  such 
endorsement  dies  or  ceases  to  hold  office. 

27.  Where  a  fugitive  or  prisoner  is  autho- 
rised to  be  returned  to  any  part  of  Her  Majesty's 
dominions  in  pursuance  of  Fart  One  or  Fart 
Two  of  this  Act,  such  fugitive  or  prisoner  may 
be  sent  thither  in  any  ship  belonging  to  Her 
M^'esty  or  to  any  of  her  subjects. 

For  the  purpose  aforesaid,  the  authority 
signing  the  warrant  for  the  return  may  order 
the  master  of  any  ship  belonging  to  any  subject 
of  Her  Majesty  bound  to  the  said  part  of  Her 
Majesty's  dominions  to  receive  and  a£ford  a 
passage  and  subsistence  during  the  voyage  to 
such  fugitive  or  prisoner,  and  to  the  person 
having  him  in  custody,  and  to  the  witnesses, 
BO  that  such  master  be  not  required  to  receive 
more  than  one  fugitive  or  prisoner  for  every 
hundred  tons  of  his  ship's  registered  tonnage, 
or  more  than  one  witness  for  every  fifty  tons  of 
such  tonnage. 

The  said  authoritv  shall  endorse  or  cause  to 
be  endorsed  upon  tne  agreement  of  the  ship 
such  particulars  with  respect  to  any  fugitive 
prisoner  or  witness  sent  in  her  as  the  Board  of 
Trade  from  time  to  time  require. 

Every  such  master  shall,  on  his  ship's  arrival 
in  the  said  part  of  Her  Majesty's  dominions, 
cause  such  fugitive  or  prisoner,  if  he  is  not  in 
the  custody  of  any  person,  to  be  given  into  the 
custody  of  some  constable,  there  to  be  dealt 
with  according  to  law. 

Every  master  who  fails  on  payment  or  tender 
of  a  reasonable  amount  for  expenses  to  comply 
with  an  order  made  in  pursuance  of  this  section, 
or  to  cause  a  fugitive  or  prisoner  committed  to 
his  chfikrge  to  be  given  into  custody  as  required 
by  this  section,  shall  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  fifty  pounds, 
which  may  be  recovered  in  any  part  of  Her 
Majesty's  dominions  in  like  manner  as  a  penalty 
of  the  same  amount  under  the  Merchant 
Shipping  Act,  1854,  and  the  Acts  amending 
the  same. 

28.  If  a  prisoner  escape,  by  breach  of  prison 
or  otherwise,  out  of  the  custody  of  a  person 
acting  under  a  warrant  issued  or  endorsed  in 
pursuance  of  this  Act,  he  may  be  retaken  in  the 


same  manner  as  a  person  accused  of  a  crime 
against  the  law  of  that  part  of  Her  Majesty's 
dominiouB  to  which  he  escapes  may  be  retaken 
upon  an  escape. 

A  person  guilty  of  the  offence  of  escaping  or 
of  attempting  to  escape,  or  of  aiding  or  attempt- 
ing to  aid  a  prisoner  to  escape,  by  breach  of 
prison  or  otherwise,  from  custody  under  any 
warrant  issued  or  endorsed  in  pursuance  of  this 
Act,  may  be  tried  in  any  of  the  following  parts 
of  Her  Majesty's  dominions,  namely,  the  part 
to  which  and  the  part  from  which  the  prisoner 
is  being  removed,  and  the  part  in  which  the 
prisoner  escapes,  and  the  part  in  which  the 
offender  is  found. 

Evidence, 

29.  A  magistrate  may  take  depositions  for 
the  purposes  of  this  Act  in  the  absence  of  a 
person  accused  of  an  offence  in  like  manner  as 
ne  might  take  the  same  if  such  person  were 
present  and  accused  of  the  offence  before  him. 

Depositions  (whether  taken  in  the  absence  of 
the  fugitive  or  otherwise)  and  copies  thereof, 
and  official  certificates  of  or  judicial  documents 
stating  facts,  may,  if  duly  authenticated,  be 
received  in  evidence  in  proceedings  under  this 
Act. 

Frovided  that  nothing  in  this  Act  shall 
authorise  the  reception  of  any  such  depositiomi, 
copies,  certificates,  or  documents  in  evidence 
against  a  person  upon  his  trial  for  an  offence. 

Warrants  and  depositions,  and  copies  thereof, 
and  official  certificates  of  or  judicial  documents 
stating  facts,  shall  be  deemed  duly  authenti- 
cated for  the  purposes  of  this  Act  if  they  are 
authenticated  m  manner  provided  for  the  time 
being  by  law,  or  if  they  purport  to  be  signed 
by  or  authenticated  by  the  signature  of  a  judge, 
magistrate,  or  officer  of  the  part  of  Her 
Majesty's  dominions  in  which  the  same  are 
issued,  taken,  or  made,  and  are  authenticated 
either  by  the  oath  of  some  witness,  or  by  being 
sealed  with  the  official  seal  of  a  Secretaiy  of 
State,  or  with  the  public  seal  of  a  British 
possession,  or  with  the  official  seal  of  a 
governor  of  a  British  possession,  or  of  a 
colonial  secretary,  or  of  some  secretary  or 
minister  administering  'a  department  o?  the 
government  of  a  British  possesssion. 

And  all  courts  and  magistrates  shall  take 
judicial  notice  of  every  such  seal  as  is  in  thi:? 
section  mentioned,  and  shall  admit  in  evidence 
without  farther  proof  the  documents  authenti- 
cated by  it. 

Miscellaneous. 

30.  The  jurisdiction  under  Fart  One  of  this 
Act  to  hear  a  case  and  commit  a  fugitive  to 
prison  to  await  his  return  sludl  be  exercised, — 
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(1.)  In  Bngland,  by  a  chief  magistsrate  of  the 
metropolitan  police  courts  or  one  of 
the  other  magistrates  of  the  metro- 
politan police  court  at  Bow  Street ;  and 
(2.)  In  Scotland,  by  the  sheriff  or  sheriff 
substitute  of  the  county  of  Edinburgh ; 
and 
(3.)  In  Ireland,  by  one  of  the  police  magis- 
trates   of   the   Dublin    Metropolitan 
police  district ;  and 
(4.)  In  a  British  possession ,  by  any  judge, 
justice  of  the  peace,  or  other  officer 
having  the  like  jurisdiction  as  one  of 
the  magistrates   of  the  metropolitan 
police  court  in  Bow  Street,  or  by  such 
other  court,  judge,  or  magistrate  as 
may  be  fVom  time  to  time  provided  by 
an  Act  or  ordinance  passed  by  the 
legislature  of  that  possessson. 
If  a  fugitive  is   apprehended  and  brought 
before  a  magistrate  who    has  no    power    to 
exercise  the  jurisdiction    under  this  Act  in 
respect  of  that  fugitive,  that  magistrate  shall 
order  the  fugitive  to  be  brought  before  some 
magistrate  having  that  jurisdiction,  and  such 
order  shall  be  obeyed. 

31.  It  shall  be  lawful  for  Her  Majesty  in 
Council  from  time  to  time  to  make  orders  for 
the  purposes  of  this  Act,  and  to  revoke  and 
vary  any  Order  BO  made,  and  every  Order  so 
made  shall  while  it  is  in  force  have  the  same 
effect  as  if  it  were  enacted  in  this  Act. 

An  Order  in  Council  made  for  the  purposes 
of  this  Act  shall  be  laid  before  Parliament  as 
soon  as  may  be  after  it  is  made  if  Parliament 
is  then  in  session,  or  if  not,  as  soon  as  may  be 
after  the  commencement  of  the  then  next 
session  of  Parliament. 

32.  If  the  legislature  of  a  British  possession 
pass  any  Act  or  ordinance — 

(1.)  For  defining  the  offences  committed  in 
that  possession  to  which  this  Act  or 
any  part  thereof  is  to  apply  ;  or 
(2.)  For    determining    the     court,    judge, 
magistrate,  officer,  or  person  by  whom 
and  the  manner  in  which  any  juris- 
diction or  power  under  this  Act  is  to 
be  exercised ;  or 
(3.)  For  payment  of  the  costs  incurred  in 
returning  a  fugitive  or  a  prisoner,  or 
in  sending  him  back  if  not  prosecuted 
or  if  acquitted,   or  otherwise  in  the 
execution  of  this  Act ;  or 
(4.)  In  any  manner  for  the  carrying  of  this 
Act  or  any  part  thereof  into  effect  in 
that  possession, 
it  shall  be  lawful  for  Her  Majesty  by  Order  in 
Council  to  direct,  if  it  seems  to  Her  Majesty  in 
Council  necessary  or  proper  for  carrying  into 


effect  the  objects  of  this  Act,  that  such  Act  or 
ordinance,  or  any  part  thereof,  shall  with  or 
without  modification  or  alteration  be  reco^ised 
and  given  effect  to  throughout  Her  Majesty's 
dominions  and  on  the  high  seas  as  if  it  were 
part  of  this  Act. 

Application  of  Act 

33.  Where  a  person  accused  of  an  offence  can, 
by  reason  of  the  nature  of  the  offence,  or  of  the 
place  in  which  it  was  committed,  or  otherwise, 
be,  under  this  Act  or  otherwise,  tried  for  or  in 
respect  of  the  offence  in  more  than  one  part  of 
Her  Majesty's  dominions,  a  warrant  for  the 
apprehension  of  such  person  may  be  issued  in 
any  part  of  Her  Majesty's  dominions  in  which 
he  can,  if  he  happens  to  be  there,  be  tried ; 
and  each  part  of  tnis  Act  shall  as  if  the  offence 
had  been  committed  in  the  part  of  Her 
Majesty's  dominions  where  such  warrant  is 
issued,  and  such  person  may  be  apprehended 
and  returned  in  pursuance  of  this  Act,  not- 
withstanding that  in  the  place  in  which  he  is 
apprehended  a  court  has  jurisdiction  to  try 
him: 

Provided  that  if  such  person  is  apprehended 
in  the  United  Kingdom  a  Secretary  of  State, 
and  if  he  is  apprehended  in  a  British  posses- 
sion, the  governor  of  such  possession,  may,  if 
satisfied  that,  having  regard  to  the  place  where 
the  witnesses  for  the  prosecution  and  for  the 
defence  are  to  be  found,  and  to  all  the  circum- 
stances of  the  case,  it  would  be  conducive  to 
the  interests  of  justice  so  to  do,  order  such 

Serson  to  be  tried  in  the  part  of  Her  Majestj^'s 
ominions  in  which  he  is  apprehended,  and  in 
such  case  any  warrant  previously  issued  for 
his  return  shall  not  be  executed. 

34.  Where  aperson  convicted  b^  a  court  in 
any  part  of  Her  M^esty's  dominions  of  an 
offence  committed  either  in  Her  Mi^esty's 
dominions  or  elsewhere,  is  unlawfully  at  large 
before  the  expiration  of  his  sentence,  each  part 
of  iJiis  Act  snail  apply  to  such  person,  so  far 
as  is  consistent  witn  the  tenor  thereof,  in  like 
manner  as  it  applies  to  a  person  accused  of  the 
like  offence  committed  in  the  part  of  Her 
Majesty's  dominions  in  which  sucn  person  was 
convicted. 

35.  Where  a  person  accused  of  an  offence  is 
in  custody  in  some  part  of  Her  Majesty's 
dominions,  and  the  offence  is  one  for  or  in 
respect  of  which,  by  reason  of  the  nature 
thereof  or  of  the  place  in  which  it  was  com- 
mitted or  otherwise,  a  person  may  under  this 
Act  or  otherwise  be  tried  in  some  other  part  of 
Her  Majesty's  dominions,  in  such  case  a 
superior  court,  and  also  if  such  person  is  in 
the  United  Kingdom  a  Secretary  of  State,  and 
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if  he  is  in  a  Britieh  poBseBsion  the  governor  of 
that  possession ,  if  satisfied  that,  having  regard 
to  the  place  where  the  witnesses  for  the  prose- 
cution and  for  the  defence  ai*e  to  be  found,  and 
to  all  the  circumstances  of  the  case,  it  would 
be  conducive  to  the  interests  of  justice  so  to 
do,  may  by  warrant  direct  the  removal  of 
such  ofiender  to  some  other  part  of  Her  Ma- 
jesty's dominions  in  which  ne  can  be  tried, 
and  the  offender  may  be  returned,  and,  if  not 
prosecuted  or  acquitted,  sent  back  free  of  cost 
m  like  manner  as  if  he  were  a  fugitive  returned 
in  pursuance  of  Fart  One  of  this  Act,  and  the 
warrant  were  a  warrant  for  the  return  of  such 
fugitive,  and  the  provisions  of  this  Act  shall 
apply  accordingly. 

36.  It  shall  be  lawful  for  Her  Majesty  from 
time  to  time  by  Order  in  Council  to  direct 
that  this  Act  shall  apply  as  if,  subject  to  the 
conditions,  exceptions,  and  qualifications  (if 
any)  contained  in  the  Order,  any  place  out  of 
Her  Majesty's  dominions  in  which  Her  Ma- 
jesty hafi  jurisdiction,  and  which  is  named  in 
the  Order,  were  a  British  possession,  and  to 
provide  for  carrying  into  effect  such  applica- 
tion. 

87.  This  Act  shall  extend  to  the  Channel 
Islands  and  Isle  of  Man  as  if  they  were  part  of 
England  and  of  the  United  Kingdom,  and  the 
XJmted  Kingdom  and  those  islands  shall  be 
deemed  for  the  purpose  of  this  Act  to  be  one 
part  of  Her  Majesty's  dominions ;  and  a  warrant 
endorsed  in  pursuance  of  Part  One  of  this  Act 
may  be  executed  in  every  place  in  the  United 
Kingdom  and  the  said  islands  accordingly. 

38.  This  Act  shall  apply  where  an  offence  is 
committed  before  the  commencement  of  this 
Act,  or,  in  the  case  of  Fart  Two  of  this  Act, 
before  the  application  of  that  part  to  a  British 
possession  or  to  the  offence,  in  like  manner  as 
if  such  offence  had  been  committed  after  such 
commencement  or  application. 

DefiniUone  and  Repeal. 

39.  In  this  Act,  unless  the  context  otherwise 
requires, — 

The  expression  "  Secretary  of  State  "  means 
one  of  HerMigesty's  Frmcipal  Secretaries 
of  State : 

The  expression  ''  British  possession  "  means 
any  part  of  Her  Majes^^'s  dominions,  ex- 
clusive of  the  United  Kingdom,  the 
Channel  Islands,  and  Isle  of  Man;  all 
territories  and  places  within  Her  Ma- 
jesty's dominions  which  are  under  one 
leg[islature  shall  be  deemed  to  be  one 
British  possession  and  one  part  of  Her 
Mi^esty's  dominions : 


The  expression  '' legislature,^'  where  there 
are  local  legislatures  as  well  as  a  central 
legislature,  means  the  central  legislature 
only: 
The    expression     ''  governor "    means    any 
person     or     persons    administering    the 
government  of  a  British  possession,  and 
includes    the    governor    and    lieutenant 
governor  of  any  part  of  India : 
The  expression  *'  constable  "  means,  out  of 
England,  any  policeman  or  officer  having 
the  like  powers  and  duties  as  a  constable 
in  England: 
The  expression  "  magistrate  "  means,  except 
in  Scotland,  any  justice  of  the  peace,  and 
in  Scotland   means    a  sheriff  or  sheriff 
substitute,  and  in  the  Channel  Islands, 
Isle  of   Man,  and    a  British  possession 
means  any  person    having  authority  to 
issue  a  warrant  for  the  apprehension  of 
persons  accused  of  offences  and  to  commit 
such  persons  for  trial : 
The  expression  "  offence  punishable  on  in- 
dictment'* means,  as   regards  India,  an 
offence  punishable  on  a  charge  or  other- 
wise : 
The  expression  "  oath  "  includes  affirmation 
or  declaration  in  the  case  of  persons  allowed 
by  law  to  affirm  or  declare  instead  of 
swearing,   and  the  expression  ••swear** 
and  other  words  relating  to  an  oath  or 
swearing  shall  be  construed  accordingly  : 
The  expression  "deposition"  includes  any 
affidavit,  affirmation,  or  statement  made 
upon  oath  as  above  defined : 
The  expression  "  superior  court"  means : 
(1.)  In  England,   Her  Majesty's  Court  of 
Appeal  and  BAgh  Court  of  Justice; 
and 
(2.)  In  Scotland,  the  High  Court  of  Justi- 
ciary; and 
(3.)  In  Ireland,    Her   Majesty's    Court    of 
Appeal  and  Her  Majesty's  High  Court 
01  Justice  at  DubUn ;  and 
(4.)  In  a  British  possession,  any  court  having 
in  that  possession  the  like  criming 
jurisdiction  to  that  which  is  vested  in 
the  High  Court  of  Justice  in  England, 
or  sucn  Court  or  judge  as  may  be 
determined  by  any  Act  or  ordinance 
of  that  possession. 

40.  This  Act  shall  come  into  operation  on 
the  first  day  of  January  one  thousand  eight 
hundred  and  eighty-two,  which  date  is  in  una 
Act  referred  to  as  the  commencement  of  thL<« 
Act. 

41.  The  Act  specified  in  the  Schedule  to  this 
Act  is  hereby  repealed  as  from  the  commence^ 
ment  of  this  Act: 
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Provided  that  this  repeal  shall  not  affect — 
(a.)  Any  warrant  daly  endorsed  or  issued, 
nor  anything  duly  done  or  suffered 
before  the  commencement  of  this 
Act;  nor 
(6.)  Any  obligation  or  liability  incurred 
under   an   enactment   hereby   re- 
pealed; nor 
(c.)  Any  penalty,  forfeiture,  or  punishment 
incurred  in  respect  of  any  offence 


committed  against  any  enactment 
hereby  repealed ;  nor 
(d.)  Any  legal  proceeding  or  remedy  in 
respect  of  any  such  warrant,  obli- 
gation, liability,  penalty,  forfeiture, 
or  punishment  as  aforesaid;  and 
any  such  warrant  may  be  endorsed 
and  executed,  and  anylsuch  legal  pro- 
ceeding and  remedy  may  be  carried 
on,  as  if  this  Act  had  not  passed. 


>>»?00- 


SCBEDULB. 


• 

Year  and  Chapter. 

Title. 

6  &  7  Vict.  c.  34     - 

An  Act  for  the  better  apprehension  of  certain  offenders. 

Chap.  70. 
Expiring  Laws  Continuance  Act,  1881. 


▲BSTBACT  OF  THE  ENACTMENTS. 

1.  Short  title, 

2.  Continuance  of  Acta  in  schedule. 

Schedule. 


An  Act  to  continue   various   expiring 
Laws.  (27th  August  1881.) 

Whereas  the  several  Acts  mentioned  in 
column  one  of  the  schedule  to  this  Act 
are,  to  the  extent  specified  in  column  two  of 
that  schedule,  limited  to  expire  on  the  thirty- 
first  day  of  December  one  thousand  eight 
hundred  and  eighty-one : 

And  whereas  it  is  expedient  to  provide  for 
the  continuance  as  in  this  Act  mentioned  of 
such  Acts,  and  of  the  enactments  amending  the 
same: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  liords  Spritual  and  Temporal, 
and  Commons,  in  this   present   Parliament 


assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Expiring 
Laws  Continuance  Act,  1881. 


2.  The  Acts  mentioned  in  column  one  of  the 
schedule  to  this  Act,  in  so  far  as  they  are 
temporary  in  their  duration,  shall,  to  the  extent 
in  column  two  of  the  said  schedule  mentioned, 
be  continued  until  the  thirty*  first  day  of  Decem- 
ber one  thousand  eight  hundred  and  eighty-two, 
and  any  enactments  amending  or  affecting  the 
enactments  continued  by  this  Act  shall,  m  so 
far  as  they  are  temporary  in  their  duration,  be 
continued  in  like  manner. 
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Schedule. 


1. 
Original  Acts. 


2. 
How  £iir  continued. 


3. 
Amending  Acts. 


(1) 
5   &  6  Will.   4.     c.    27.     Linen, 

Hempen,    Cotton,    and     other 

Manufactnres  (Ireland). 

(2) 

3  &  4  Yict.  c.  89.  Poor  Rates, 
Stock  in  Trade  Exemption. 

(3) 

4  &  5  Yict.  c.  35.  Copyhold,  In- 
closore,  and  Tithe  Commis- 
sioners. 


(4) 
4  &  5  Yict.  c.  69.    Application  of 
Highway    Bates    to    Turnpike 
Boads. 

(5) 
10  &  11  Yict.  c.  32.    Landed  Pro- 
perty Improvement  (Ireland). 

(6) 

10  &  11  Yict.  c.  98.  Ecclesiastical 
Jurisdiction. 

(7) 

11  &  12  Yict.  c.  32.  County  Cess 
(Ireland). 

14  &  15  Yict.  c.  104.  Episcopal 
and  Capitular  Estates  Manage- 
ment. 

(9) 
17  &  18  Yict.  c.  102.     Corrupt 

Practices  Prevention. 

ao) 

23  &  24  Yict.  c.  19.  Dwellings  for 


igs 
d). 


Labouring  Classes  (Ireland) 

(11) 

24  &  25  Yict.  c.  109.     Salmon 
Fishery  (England)  Act. 

(12) 

25  &  26  Yict.  c.  97.    Salmon  Fish- 
eries (Scotland). 

(13) 

26  &  27  Yict.  c.  105.    Promissory 
Notes. 


The  whole  Act  so  far  as  it 
is  not  repealed. 


The  whole  Act. 


So  much  as  relates  to  the 
appnointment  of  and  the 
period  for  holding  office 
by  Commissioners  and 
other  officers. 

The  whole  Act. 


As   to  powers  of  Commis- 
sioners. 


As  to  provisions  continued 
by  21  &  22  Yict.  c.  50. 


The  whole  Act 


The  whole  Act  so  far  as  it  is 
not  repealed. 


The  whole  Act  so  far  as  it  is 
not  repealed. 

The  whole  Act. 


As  to  appointment  of  inspec- 
tors, s.  81. 


As  to  the  powers  of  Commis- 
sioners, &c. 


The  whole  Act. 


3  &  4  Yict.  c.  91.  (except 

ss.  18  and  23). 
5  &  6  Yict.  c.  68. 
7  &  8  Yict.  c.  47. 
30  &  31  Yict.  c.  60. 


14  &  15  Yict.  c.  53. 
25  &  26  Yict.  c.  73. 


12  &  13  Yict.  0.  59. 
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1. 


Original  Acts. 


2. 

How  far  contiQued. 


3. 


Amending  Acts. 


(14) 

27  &  28  Vict,  c,  20.  Promissory 
Notes  and  Bills  of  Exchange 
(Ireland). 

(15) 
28&29Yict.c.46.    Militia  Balloto 
Suspension. 

(16) 

28  &  29  Vict.  c.  83.  Locomotives 
on  Boads. 

(17) 

29  &  30  Vict.  c.  52.  Prosecution 
Expenses. 

(18) 

31  &  32  Vict.  c.  125.  Election 
Petitions  and  Cormpt  Practices. 

(19) 

32  &  33  Vict.  c.  21 .  Election  Com- 
missioners Expenses. 

(20) 
32  &  33  Vict.  c.  42.  Irish  Church 


(21) 

34  &  35  Vict.  c.  87.  Sunday  Ob- 
servance Prosecutions. 

(22) 

35  &  36  Vict.  c.  33.  Parliamentary 
and  Municipal  Elections  (Bal- 
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(23) 
38  &  39  Vict.  c.  48.    Police  Ex- 
penses. 

(24) 

38  &  39  Vict.  c.  84.  Betuming 
Officers  Expenses. 

(25)* 

39  &  40  Vict.  c.  21.  Juries  (Ire- 
land). 

(26) 
41  8c  42  Vict.  c.  41.     Betuming 
Officers  Expenses  (Scotland). 

(27) 
43  Vict.  c.    18.     Parliamentary 
Elections. 


The  whole  Act. 


The  whole  Act. 

The  whole  Act  so  far  as  it  is 
not  repealed. 

The  whole  Act. 


The  whole  Act 


The  whole  Act 


So  much  as  relates  to  the 

Seriod  for  holding  office 
y     Commissioners     and 
officers  (s.  9). 

The  whole  Act. 


The  whole  Act 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act  except  so  far 
as  it  continues  any  other 
Act. 


41  &  42  Vict.  c.  58. 
41  &  42  Vict.  c.  77. 
(Part  II.) 


42  &  43  Vict,  c.  75. 


34  &  35  Vict.  c.  61. 


38  &  39  Vict.  c.  40. 
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STATUTES  OF  THE  BEALM. 


[chap.  71. 


Chap.  71. 
Irish  Church  Act  Amendment  Acty  1881. 


AJJSTBA.CT  OP  THE  ENA.CTMEKTS. 


1.  Short  title. 

2.  Dissolution  of  Church  Temporalities  Commission.     Transfer  offroperiy  andpotoers. 

3.  Transfer  of  officers. 

4.  Account  of  church  funds. 


An  Act  to  make  provision  for  the  future 
administration  of  the  Property  and 
the  performance  of  the  Duties  vested 
in  the  Commissioners  of  Church 
Temporalities  in  Ireland. 

(27th  August  1881.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  adyice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  autiiority  of  the  same, 
as  follows  : 

1.  This  Act  may  be  cited  as  the  Irish  Church 
Act  Amendment  Act,  1881. 

2.  On  a  day  to  be  fixed  by  the  Lord  Lieu- 
tenant, by  Oraer  in  Council,  the  Corporation 
of  the  Commissioners  of  Church  Temporalities 
in  Ireland  shall,  notwithstanding  anything 
contained  in  any  Expiring  Laws  Continuance 
Act,  be  dissolyed.  Such  order  shall  not  be 
made  unless  a  corporate  body  under  the  title 
of  "  the  Irish  Land  Commission,"  to  whom  the 

?roperty  vested  in  the  Commissioners  of  Church 
temporalities  may  be  transferred  under  this 
Act,  nas  previously  been  constituted  by  statute. 
On  the  dissolution  of  the  said  Corporation 
the  following  provisions  shall  take  efiect  with 
relation  to  the  property  belonging  to  them  as 
such  Corporation,  and  with  respect  to  their 
powers  under  the  Irish  Church  Act,  1869  : 
(1.)  All  lands,  tenements,  and  hereditaments, 
and  every  estate  and  interest  therein,  and 
all  fixtures  and  furniture  belonging  to  the 
Commissioners  of  Church  Temporalities  in 
Ireland  in  their  capacity  as  such  Com- 
missioners, shall,  without  any  conveyance 
or  assignment  thereof,  be  vested  in  the 
Irish  Land  Commission,  to  be  held  for  the 
same  uses,  trusts,  and  purposes  for  which 
the  same  were  held  respectively  previous 
to  the  paasinff  of  this  Act.    The  house 
No.  24,  Upper  Merrion  Street,  in  the  city 
of  Dublin,  now  occupied  as  an  office  b^  the 
Commissioners  of  Church  Temporalities, 
and  all  fibctures  and  furniture  therein,  may 
be  used  by  tlie  Irish  Land  Commission  for 
any  of  the  purposes  for  which  the  said 


Land  Commission  is  constituted.  The  said 
Irish  Land  Commission  shall  be  entitled 
to  the  benefits  of  all  coyenants,  conditions, 
or  agreements  in  relation  to  the  premises 
so  transferred,  express  or  impliea,  and  to 
maintain  all  actions,  suits,  and  otlier  pro- 
ceedings grounded  thereon  in  their  own 
name ;  and  the  said  Commission  shall  in 
like  manner  be  liable  to  all  poyments, 
reservations,  covenants,  conditions,  and 
agreements,  express  or  implied,  in  respect 
or  the  same  premises  respectively,  as  ndly 
as  the  Commissioners  of  Ghnrcn  Tempo- 
ralities in  L'eland  would  have  been  if  tnis 
Act  had  not  been  passed :  Provided  always, 
that  nothing  herein  contained  shall  affect 
any  action  or  other  proceeding  which  may 
have  been  commenced  before  the  passing 
of  this  Act,  but  the  same  may  proceed, 
with  the  like  consequences  and  rosnlts,  as 
if  this  Act  had  not  been  passed. 

(2.)  .All  moneys,  stocks,  ana  securities  stand- 
ing in  the  name  of  the  Commissioners  of 
Church  Temporalities  in  Ireland  in  the 
books  of  the  Bank  of  Ireland,  shall  be 
entered  in  or  transferred  to  the  name  of 
the  Irish  Luid  Commission,  and  be  subject 
to  the  same  trusts  and  powers  as  the  same 
were  liable  to  before  the  dissolution  of  the 
Commissioners  of  Church  Temporalities ; 
and  the  Governor  and  Company  of  the 
Bank  of  Ireland,  under  instructions  from 
the  Treasury,  are  hereby  authorised  and 
required  to  make  the  aforesaid  entiy  or 
transfer  in  their  books. 

(3.)  All  records  and  documents  in  the  posses- 
sion of  the  Commissioners  of  Church 
Temporalities  at  the  time  of  their  disso- 
lution shall  be  transferred  to  the  Irish 
Land  Commission,  who  shall  retain  such 
of  them  as  are  in  their  opinion  necessary 
for  the  management  of  the  property  trans- 
ferred to  them  under  this  Act.  The  Land 
Commission  shall  preserve  all  such  records 
and  documents,  and  shall  permit  reason- 
able access  to  them,  and  snail  from  time 
to  time  lodge  such  of  them  as  have  ceased 
to  be  necessary  for  the  aforesaid  pnipose 
in  the  Public  Becord  Office  of  Ireland. 

(4.)  Any  obligation,  security,  or  chose  in 
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action  vested  in  the  Commissioners  of 
Glmrch  Temporalities  may  be  proceeded 
upon  by  the  Irish  Land  Commission  in 
their  own  name  as  the  same  might  have 
been  proceeded  upon  by  the  Commis- 
sioners of  Church  Temporalties. 
(5.)  All  the  powers,  anthorities,  and  duties, 
rights,  titles,  and  interests,  vested  in  or 
exercised  by  the  Commissioners  of  Church 
Temporalities  in  Ireland  under  the  Irish 
Church  Act,  1869,  or  any  Act  amending 
the  same,  and  which  are  in  force  at  the 
time  of  the  dissolution  of  the  said  corpo- 
ration, shall  vest  in  and  devolve  upon 
and  be  exercised  by,  the  Irish  Land  Com* 
mission,  who  shall,  for  the  purposes  of 
such  Acts,  be  deemed  to  be  the  successors 
of  the  Commissioners  of  Church  Tempo- 
ralities in  Ireland. 

3.  If  any  person  who  has  been  serving  in 
the  office  of  the  Commissioners  of  Church 
Temporaiities  shall  be  appointed  to  a  situation 
under  the  Irish  Land  Commission,  such  person 
shim  hold  his  situation  in  all  respects  by  the 
same  tenure  and  on  the  same  conditions  as  the 
persons  appointed  to  similar  situations  under 
the  Irish  Land  Commission  without  bavins 
served  in  the  office  of  the  Commissioners  of 
Church  Temporalities  in  Ireland,  except  that 
no  such  person  who  is  qualified  to  receive 
under  the  forty-fourth  section  of  the  Irish 
Church  Act,  1869,  an  annual  sum  on  retire- 
ment from  the  service  of  the  Commissioners 
of  Church  Temporalities  shall  forfeit  his  right 
under  that  section  by  being  appointed  to  a 
situation  under  the  Irish  Land  Commission. 

Notwithstanding  the  dissolution  before  the 
thirty-first  day  of  December  next  after  the 
passing  of  this  Act,  under  the  provision  in  that 
Dehalf  herein-before  containea,  of  the  corpo- 
ration of  the  Commissioners  of  Church  Tempo- 
ralities in  Ireland,  the  Treasurv  may,  if  they 
see  fit,  direct  that  the  salaries  of  the  said  Com- 
missioners, and  of  all  persons  employed  by 
them  on  salary,  and  not  appointed  to  situations 
entitling  them  at  the  same  time  to  receive 
salaries  under  the  Irish  Land  Commission, 
shall  continue,  up  to  the  thirty-first  day  of 
December  next  after  the  passing  of  this  Act, 
to  be  paid  out  of  the  property  transferred  by 
this  Act  to  the  Irish  Land  Commission. 

The  annual  sum  on  retirement  which  any 


person  is  aualified  to  receive  under  the  said 
forly-fourtn  section  of  the  Irish  Church  Act, 
1869,  shall  be  ascertained  immediately  after 
the  passing  of  this  Act,  in  the  manner  pre- 
scribed by  the  said  section,  as  if  the  date  of 
such  person's  retirement  were  the  thirty-first 
day  of  December  next  after  the  passings  of  this 
Act,  and  such  annual  sum  shall  begm  to  be 
paid  from  that  date  to  the  person  entitled  to 
receive  the  same,  provided  that  such  person 
does  not  receive  an  appointment  under  the 
Irish  Land  Commission,  or  any  other  appoint- 
ment of  which  the  salary  or  remuneration  is 
provided  out  of  the  Consolidated  Fund  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
or  out  of  moneys  voted  by  Parliament.  If  any 
person  to  whom  such  an  annual  sum  is  payable 
receives  an  appointment  under  the  Irish  Land 
Commission,  or  an  appointment  of  which  the 
salary  or  remuneration  is  provided  as  last 
aforesaid,  the  payment  of  the  said  annual  sum 
shall  be  subject  to  the  same  conditions  as  if 
it  were  a  superannuation  allowance  or  com* 
pensation  within  the  meaning  of  the  twentieth 
section  of  the  Act  of  the  fourth  and  fifth  years 
of  the  reign  of  His  late  Majesty  King  William 
the  Fourtbi,  chapter  twenty-four,  and  as  if  the 
appointment  which  such  person  has  received 
were  in  rll  respects  an  appointment  in  a 
public  department  within  the  meaning  of  the 
said  section. 

4.  A  separate  account  shall  be  kept  by  the 
Irish  Lana  Commission  of  the  property  1a*ans- 
ferred  to  them  under  this  Act. 

The  Irish  Land  Commission,  with  the  sanc- 
tion of  the  Treasury,  shall  fix,  and  may  from 
time  to  time,  with  the  like  sanction,  vary,  the 
amount  of  such  an  annual  sum  of  money  as  in 
their  judgment  shall  represent  the  average 
annual  cost  of  administering  and  managing 
the  said  property,  and  the  sum  fibced  by  the 
Irish  Land  Commission  shall  be  transferred 
from  the  account  of  l^e  said  property  to  the 
account  of  the  Irish  Land  Commission,  and 
shall  be  in  full  discharge  of  all  payments  due 
to  them  for  the  management  and  adminis- 
tration of  the  said  property  during  the  year  in 
respect  of  which  such  transfer  shall  have  been 
made,  and  every  such  sum  so  transferred  shall 
be  accounted  for  by  the  Irish  Land  Commis- 
sioners as  the  Treasury  shall  from  time  to 
time  direct. 
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[chap.  72, 


Chap.  72, 
Highways  and  locomotives  {Amendment)  Act,  1878,  Amendment  Act^  1881. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Atnendnicnt  of  8. 13.  o/41  ^  42  Vict.  c.  77. 


An  Act  to  amend  certain  provisions 
of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878. 

(27th  August  1881.) 

Whereas  it  is  expedient  to  amend  certain 
provisions  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  (in  this  Act  referred 
to  as  "  the  principal  Act,")  so  far  as  such  pro- 
visions relate  to  the  exemption  of  certain 
places  from  the  levying  or  collection  of  county 
rate: 

Be  it  therefore  enacted  by  the  Qneen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 


and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  From  and  after  the  passing  of  this  Act 
section  thirteen  of  the  prmcipal  Act  shall  be 
read  and  construed  as  though  the  following 
words  were  inserted  therein : 

"  Provided  further,  that  no  part  of  such 
expenses  incurred  from  and  after  the  twenbr- 
ninth  day  of  September  one  thousand  eight 
hundred  and  eighty-one  shall  be  included  in 
any  precept  or  warrant  issued  bv  the  county 
authority  for  the  county  of  Soutnampton  for 
the  levying  or  collection  within  the  Isle  of 
Wight  of  the  county  rate  for  the  said  county.*' 
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34.  An  Act  to  amend  the  Metropolitan  Open 
Spaces  Act,  1877  -  -  -    62 


35.  An  Act  to  amend  the  Law  relating  to 
Coroners  in  Ireland  -  -    Page  67 

36.  An  Act  to  authorise  the  establishment  of  a 
Court  of  Appeal  for  Her  Majesty's  Colony 
of  British  Honduras        -  -  -    69 

37.  An  Act  to  consolidate  the  Alkali  Acts, 
1863  and  1874,  and  to  make  further  provision 
for  regulating  Alkali  and  certain  other 
works  in  which  noxious  or  offensive  gaees 
are  evolved  -  -  -  -    70 

38.  An  Act  to  grant  Money  for  the  purpose  of 
Loans  by  the  Public  Works  Loan  Commis- 
sioners and  the  Commissioners  of  Public 
Works  in  Ireland ;  and  for  other  purposes  re- 
lating to  Loans  by  those  Commissioners    7S 

39.  An  Act  to  provide  for  uniform  Terms  of 
entiy  to  and  removal  from  Houses  within 
Burghs  in  Scotland         -  -  -    83 

40.  An  Act  to  make  farther  provision  in  regard 
to  the  Registration  of  Parliamentary  Voters, 
and  also  in  regard  to  the  taking  of  the  Poll 
by  means  of  Voting  Papers,  in  the  Univer- 
sities of  Scotland  -  •  -    84 

41.  An  Act  for  simplifying  and  improving  the 
practice  of  Conveyancing;  and  for  vesting 
in  Trustees,  Mortgagees,  and  others  various 
powers  commonly  conferred  by  provisions 
inserted  in  Settlements,  Mortgages,  Wills, 
and  other  Instruments;  and  for  amending 
in  various  particulars  the  Law  of  Property ; 
and  for  other  purposes    -  -  -    89 

42.  An  Act  to  suspend  for  a  limited  period,  on 
account  of  Corrupt  Practices,  the  holding  of 
an  Election  of  a  Member  or  Members  to 
serve  in  Parliament  for  certain  cities  and 
boroughs .  -  .  •  .  118 

43.  An  Act  to  extend  the  Superannuation  Act 
Amendment  Act,  1873,  to  certain  persons 
admitted  into  subordinate  situaldoiis  in  the 
departments  of  the  Postmaster-Gteneral,  and 
the  Commissioners  of  Her  Majesty's  Works 
and  Public  Buildings      ...  119 

44.  An  Act  for  making  better  provision  re- 
specting the  Bemuneration  of  Solicitors  in 
Conveyancing  and  other  non-contentioas 
Business  •  .  -  •  -  120 

45.  An  Act  to  amend  the  Pedlars  Act,  1871,  as 
regards  the  district  within  which  a  certificate 
authorises  a  person  to  act  as  Pedlar      -  122 

46.  An  Act  to  amend  the  Patriotic  Fund  Act, 
1867,  and  make  further  provision  respecting 
certain  Funds  administered  by  the  same 
Commissioners  as  the  Patriotic  Fund   -  123 

47.  An  Act  to  amend  the  Law  as  r^;ards  the 
Presumption  of  Life  in  persons  long  absent 
from  Scotland     ....  125 
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48.  An  Act  farther  to  amend  the  Acts  relating 
to  the  raising  of  Money  by  the  Metropolitan 
Board  of  Works;  and  for  other  purposes 
relating  thereto    ...    rage  128 

49.  An  Act  to  farther  amend  the  Law  relating 
to  the  Occupation  and  Ownership  of  Land  in 
Ireland,  and  for  other  purposes  relating 
thereto     -  -  .  -  -  137 

50.  An  Act  to  apply  the  sum  of  Twenty-one 
million  six  hundred  and  ninety-five  thousand 
seven  hundred  and  twelve  pounds  out  of  the 
Consolidated  Fund  to  the  service  of  the  year 
ending  on  the  thirty-first  day  of  March  one 
thousand  eight  hundred  and  eighty- two  161 

51.  An  Act  to  explain  the  Wild  Birds  Pro- 
tection Act,  1880  -  .  -  162 

52.  An  Act  for  providing  Funds  to  defray 
certain  of  the  Expenses  of  the  Boyal  Univer- 
sitj  of  Ireland     ....  162 

53.  An  Act  for  making  further  provision  with 
respect  to  the  Eedemption  of  the  Annuity 
created  under  the  East  Indian  Railway  Com- 
pany Purchase  Act,  1879;  and  fbr  other 
purposes  -  -  -  .  .  163 

54.  An  Act  to  make  further  provision  with 
respect  to  the  Indian  Loan  of  1879        -  165 

55.  An  Act  to  make  farther  provision  respec- 
ting the  National  Debt  and  the  Investment 
of  Moneys  in  the  hands  of  the  National 
Debt  Commissioners  on  account  of  Savings 
Banks  and  otherwise      ...  166 

56.  An  Act  to  apply  a  sum  out  of  the  Con. 
solidated  Fnna  to  the  service  of  the  year 
ending  on  the  thirty-first  day  of  March  one 
thousand  eight  hundred  and  eighty.two,  and 
to  appropriate  the  Supplies  granted  in  this 
Session  of  Parliament     .  -  .  168 

57.  An  Act  to  amend  the  Law  respecting  the 
Regulation  of  Her  Migesty*s  Forces,  and  to 
amend  the  Army  Discipline  and  Regulation 
Act,  1879  -  -  -  -  184 

58.  An  Act  to  consolidate  the  Army  Discipline 
and  Regulation  Act,  1879,  and  the  subse* 
quent  Acts  amending  the  same  -  -  205 

59.  An  Act  for  promoting  the  revision  of  the 
Statute  Law  oy  repealing  various  enact- 
ments chiefly  relatinff  to  Civil  Procedure 
or  matters  connectea  therewith,  and  for 
amending  in  some  resx>ecte  the  law  relating 
to  Civil  iTocedure  ...  274 

60.  An  Act  to  amend  the  Law  of  Newspaper 
Libel,  and  to  provide  for  the  Registration  of 
Newspaper  Proprietors  ...  281 

61.  An  Act  to  prohibit  the  sale  of  Intoxicating 
Liquors  on  Sunday  in  Wales      -  -  285 


62.  An  Act  to  amend  the  Law  relating  to 
Veterinary  Surgeons        -  -    Page  286 

63.  An  Act  for  providing  a  Superannuation 
Allowance  for  the  Auditor  of  the  Accounts 
of  the  Secretary  of  State  for  India  in 
Council  and  his  Assistants  -  -  290 

64.  An  Act  to  remove  certain  doubts  as  to  the 
application  of  section  twenty-four  of  the 
Irison  Act,  1877,  and  enactments  amending 
the  same,  to  the  Central  Criminal  Court 
district     -----  291 

65.  An  Act  to  facilitate  leases  of  land  for  the 
erection  thereon  of  Schools  and  Building 
for  the  promotion  of  Public  Education  m 
Ireland     -  -  -  -  -293 

66.  An  Act  to  amend  the  Law  regulating  the 
Close  Season  for  fishing  for  Pollen  in 
Ireland     -  -  -  .  .294 

67.  An  Act  to  regulate  the  hawking  of  Pe- 
troleum and  other  substances  of  a  like 
nature      -  ...  -  295 

68.  An  Act  to  amend  the  Supreme  Court 
of  Judicature  Acts  ;  and  for  other  pur- 
poses       -----  296 

69.  An  Act  to  amend  the  Law  with  respect  to 
Fugitive  Ofienders  in  Her  Majesty *b  Do- 
minionSy  and  for  other  Purposes  connected 
with  the  Trial  of  Oflfenders         -  -  302 

70.  An  Act  to  continue  various  expiring 
Laws        -----  311 

71.  An  Act  to  make  provision  for  the  future 
administration  of  the  Property  and  theper- 
formance  of  the  Duties  vested  in  the  Com- 
missioners of  Church  Temporalities  in 
Ireland     .  .  -  -  •  814 

72.  An  Act  to  amend  certain  provisions  of  the 
Highways  and  Locomotives  (Amendment) 
Act,  1878  -  -  .  -  316 


The  Acts  contained  in  the  following  List, 
being  Public  Acts  of  a  Local  Character, 
are  placed  amongst  the  Local  and  Per- 
sonal Acts. 

i.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Borough  of  Godalming,  the 
Improvement  Act  District  of  Lytham,  and 
the  Borough  of  Stratford-upon-Avon. 

iii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Gk)vernment  Board  for 
Ireland  relating  to  the  towns  of  Clonakilty, 
Dromore,  and  Navan. 
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Z7.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Q-overnment  Board 
relating  to  the  City  and  Borough  of  Bath, 
the  Local  Government  District  of  Bowness, 
the  Improvement  Act  District  of  Cambridge, 
the  Borongh  of  Derby,  the  Port  of  Hartle- 
pool, and  the  Local  Grovemment  District  of 
Wigton. 

xvi.  An  Act  to  confirm  a  Provisional  Order  of 
the  Local  Grovemment  Board  under  the 
Highways  and  Locomotives  (Amendment) 
Act,  1878,  relating  to  the  East  Biding  of  the 
county  of  York. 

xvii.  An  Act  to  confirm  certain  Orders  of  the 
Local  Government  Board  under  the  provi- 
sions of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  rela- 
ting to  the  Parishes  of  Asgarbv,  Boling- 
broKe,  Boston,  Carrington,  Ohesilbome, 
Frieston,  Hagnaby,  Kareby,  Hundlebj, 
Keal  West,  Leverton,  Lusby,  Mavis, 
Enderby,  Milton  Abbas,  Miningsby,  Ower- 
moigne,  Reithby,  Revesby,  SpiLsby,  Stick- 
ford,  and  Thorpe,  and  to  the  Townships  of 
Asselby,  Balkholme,  Barmby-on-the-Miarsh, 
Bellasize,  Blacktoft,  Cotness,  Eastrington, 
Gilberdike,  Kendal,  Kilpin,  Knedlington, 
Laxton,  Metham,  Nether  Grayeship,  Salt- 
marsh,  Skelton,  and  Yokefleet. 

xviii.  An  Act  to  confirm  a  Scheme  under  the 
Metropolitan  Commons  Act,  1866,  and  the 
Metropolitan  Commons  Amendment  Act, 
1869,  relating  to  Brook  Green,  Eel  Brook 
Common,  Parson's  Green,  and  another 
piece  of  waste  land  adjoining  the  King's 
Boad. 

xiz.  An  Act  to  confirm  the  Provisional  Order 
for  the  Regulation  of  certain  lands  known  as 
Langbar  Moor,  situate  in  the  township  of 
Nesficld-with-Langbar,  in  the  paqish  of 
Ilkley,  in  the  countv  of  York,  in  pursuance 
of  a  report  of  the  inclosure  Commissioners 
for  England  and  Wales. 


An  Act  to  confirm  the  Provisional  Order 
for  the  Regulation  of  certain  lands  known  as 
Beamsley  Moor,  situate  in  the  township  of 
Beamsleys  Both,  in  the  parish  of  Skipton,  in 
the  county  of  York,  in  pursuance  of  the 
rex>ort  of  the  Liclosure  Commissioners  for 
England  and  Wales. 

xxi.  An  Act  to  confirm  the  Provisional  Orders 
for  the  Liclosure  of  certain  lands  called  or 
known  as  Scotton  and  Ferry  Common,  situate 
in  the  parish  of  Scotton,  in  the  county  of 
Lincoln,  in  pursuance  of  a  report  of  the  In- 
closure Commissioners  for  England  and 
Wales. 


xxii.  An  Act  to  confirm  the  Provisional  Order 
for  the  Inclosure  of  certain  lands  called  or 
known  as  Wibsey  Slack  and  Low  Moor 
Commons,  situate  in  the  township  of  North 
Bierley,  in  the  parish  of  Bradford,  in  the 
county  of  York,  m  pursuance  of  a  report  of 
the  Inclosure  Commissioners  for  England 
and  Wales. 

Ixi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Boroughs  of  Berwick-upon- 
Tweed  and  Cheltenham,  the  Urban  Sanitary 
District  of  Folkestone,  the  Rural  Sanitary 
District  of  the  Hendon  Union,  the  Metro- 
polis, and  the  Local  Government  Districts  of 
Redruth,  Swinton,  and  Willington. 

Ixii.  An  Act  to  confirm  certain  Orders  of  the 
Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  as  amended  and  ex.- 
tended  by  the  Poor  Law  Act,  1879,  relating 
to  the  Parishes  of  Bromsgrove,  Claines, 
Dodderhill,  Grafton  Manor,  Hadsor,  Hamp- 
ton Lovett,  Hanbury,  HinUp,  In-Liberties, 
Pelhams  Lands,  baint  Andrew  Saint 
Nicholas,  Saint  Peter,  Salwarpe,  Swines- 
head,  Upton  Warren,  and  Wamaon. 

bdii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Rural  Sanitarv  District  of 
the  Brentford  Union,  the  Bromley  and 
Beckenham  Joint  Hospital  District,  the 
Local  Government  District  of  Burgess  Hill, 
the  Rural  Sanitarv  District  of  the  Uuckfield 
Union,  the  Local  Government  District  of 
Houghton-le- Spring,  the  Special  Drainage 
District  of  Hurstpierpoint,  the  Local  Giovem- 
ment  District  oi  Marple,  the  Stourbridge 
Main  Draina^  Distnct,  and  the  Rural 
Sanitary  Distnct  of  the  Whitehaven  Union. 

Ixiv.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under 
the  Elementary  Education  Act,  1870,  to 
enable  the  School  Board  for  the  United 
School  District  of  Clay  Lane,  Derby,  to  put 
in  force  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Acts  amending  the  same. 

Ixv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  Waterworks  in  the  towns 
of  Bandon  and  Bangor,  and  in  the  Little 
Island  in  the  county  of  Cork. 

Ixvi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Boroughs  of  Halifax  and 
Leeds,  and  the  City  of  Manchester. 

Ixvii.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  under  the 
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provisions  of  the  Gras  and  Water  Works 
Facilities  Act,  1870,  and  the  Public  Health 
Act,  1875,  relating  to  the  Borough  of  Bridge 
north. 

Ixviii.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  relating  to 
the  Borough  of  Birmingham. 

Ixix.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  the  tovfns  of  Ballymena, 
BelmuUct,  and  Enniskerry. 

Izx.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Local  Government  District 
of  Cottingham,  the  Lanchester  Joint  Hospital 
District,  and  the  Improvement  Act  District 
of  Middleton  and  Tonge. 

xcviiL  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Local  Government  Districts 
of  Askcm  and  Athorton,  the  Borough  of 

'  Birmingham ,  the  Local  Government  Districts 
of  Ealinff  and  Hampton  Wick,  the  City  of 
Liverpool,  the  Borough  of  Middlesbrough, 
and  the  Local  Government  Districts  of  Selbj 
and  Shirley. 

xcix.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Local  Government  Districts 
of  Horfield  and  Teignmouth. 

c.  An  Act  to  confirm  the  Provisional  Order  for 
the  inclosure  of  certain  lands  called  or  known 
as  Thurstaston  Common,  situate  in  the  parish 
of  Thurstaston,  in  the  county  of  Chester,  in 
pursuance  of  a  report  of  the  Inclosure  Com* 
missioncrs  for  England  and  Wales. 

ci.  An  Act  to  confirm  certain  Provisional 
Orders  under  the  Land  Drainage  Act,  1861. 

cii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Birmingham,  Tame,  and  Bea 
Main  Sewerage  District,  the  Local  Grovern- 
ment  Districts  of  Cowpen  and  Leigh,  the 
Borough  of  Nottingham,  and  the  Local 
Government  District  of  Bisca. 

ciii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Gas  and  Water  Works  Facilities  Act, 
1870,  relating  to  Brentford  Q^s,  Chichester 
Gas,  Eljr  Gas,  Grays  Thurrock  Gas,  Ilford 
Gas,  Kirkham  Gas,  Northfieet  and  Green* 
hithe  Gas,  Pinner  Gas,  Staines  and  Egham 
Gas,  Stone  Gas,  and  Waltham  Abbey  and 
Cheshunt  Gas ;  and  to  amend  the  Gas  and 
Water  Works  Facilities  Act,  1870.  in  so  far 
as  reliites  to  the  district  of  the  Brentford  Gas 
Company. 
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civ.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  General  Pier  and  Harbour  Act,  1861, 
relating  to  Burghead,  Cart,  Crarac,  Devon- 
port,  Folkestone,  Folkestone  (Central), 
Girvan,  Leven,  Lochaline,  Penarth,  Peter- 
head, Pittenwecm,  Ramsgate,  Sandhavcn, 
Shanklin,  Stomoway,  Weston-super-Mare, 
and  Whitby. 

cv.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Bowrd  of  Trade  under 
the  Tramways  Act,  1870,  relating  to  Bootle- 
cum-Linacre  Corporation  Tramways,  Gravee- 
end,  Kosher  ville,  and  Northfleet  Trim  ways, 
Jarrow  and  Hebbum  and  District  Tram- 
.  ways  Liverpool  Corporation  Tramways  (Ex- 
tension), Manchester  Corporation  Tramways, 
Middlesbrough  Tramways  (Extensions), 
North  Stafibrdshire  Tramways  (Extensions), 
Busholme  Local  Board  Tramways,  Shipley 
Tramwavs,  South  Gosforth  Tramwajrs, 
South  Shields  Corporation  Tramways,  Wool- 
wich and  South-east  London  Tramways,  and 
York  Tramways  (Extensions). 

clxi.  An  Act  to  confirm  the  Provisional  Order 
for  the  Regulation  of  certain  lands  known 
as  Shenfield  Common,  situate  in  the  parish 
of  Shenfield,  in  the  county  of  Essex,  in 
pursuance  of  a  Report  of  the  Inclosure 
Commissioners  for  England  and  Wales. 

clxii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  (Government  Board 
relating  to  the  Local  (Government  Districts 
of  Acton,  Buxton,  and  Crompton,  the  Port 
of  Harwich,  the  Improvement  Act  District 
of  Llandudno,  the  Borough  of  Monmouth, 
the  Local  Government  District  of  Norman- 
ton,  the  Borough  of  Pontefract,  the  Local 
Government  District  of  Wallasey,  the 
Borough  of  Walsall,  the  Improvement  Act 
District  of  Wath-upon-Deame,  and  the 
Local  Board  of  Health  District  of  Woolwich. 

clxii i.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Bou*d  of  Trade  under 
the  Tramways  Act,  1870,  relating  to  Bir- 
mingham and  Western  Districts  G^mwayF« 
Dudley  and  Tipton  Tramways,  Dudley, 
Stourbridge,  and  Kingswinford  Tramways, 
South  Staffordshire  Tramways,  and  Wed- 
nesbury  and  West  Bromwich  Tramways. 

clxiv.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Tramways  Act,  1870,  relating  to  Bristol 
Tramways  (Extensions),  Bury  and  District 
Tramways,  City  of  London  and  Metropolitan 
Tramways,  Lincoln  Tramways,  Lincolnshire 
Tramways,  Rochdale  Tramways,  Shepherd's 
BuHh  and  Hammersmith  Tramways,  and 
Worcester  Tramways. 
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clxv.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  nnder 
the  Gas  and  Water  Works  Facilities  Act, 
1870,  relating  to  Dyserth,  Meliden,  and 
Prestatyn  Water,  Harwich  Water,  Henley- 
on-Thames  Water,  Newport  and  Pillgwenlly 
Water,  Newhaven  and  Seaford  Water,  ana 
Poole  Water. 

clxyi.  An  Act  to  legalise  certain  Marriages 
celebrated  in  the  Chapel  at  Alsager,  in  the 
parish  of  Barthomlej. 

clxTii.  An  Act  to  confirm  a  Provisional  Order 


made  by  the  Education  Department  nnder 
the  Elementary  Education  Act,  1870,  to 
enable  the  School  Board  for  London  to  pnt 
in  force  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Acts  amending  the  same. 

ccxviii.  An  Act  to  explain  and  amend  the  Erne 
Longh  and  Biver  Acts,  1876  and  1879. 

ccxiz.  An  Act  to  make  provision  with  respect 
to  the  Navigation  of  tne  Solent  between  the 
Isle  of  Wight  and  the  Mainland,  in  the 
county  of  Hants. 


LIST  OF  THE  LOCAL  AND  PRIVATE  ACTS. 


LOCAL    ACTS. 


The  Titles  to  which  the  Letter  P.  iBprefiooed  are  Pttblic  Acta  of  a  Local  Charcicter, 


P.  i.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Grovemment  Board 
relating  to  the  Borough  of  Grodalming,  the 
Improvement  Act  District  of  Lytham^  and 
the  Borough  of  Stratford-upon-Avon. 

ii.  An  Act  to  authorise  the  Cambridge  Uni- 
versity  and  Town  Ghwliffht  Company  to 
acquire  additional  land  and  erect  additional 
gasworks,  and  to  raise  further  money. 

P.  iii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  fpr 
Ireland  relating  to  the  towns  of  Clonakilty, 
Dromore,  and  Navan. 

iv.  An  Act  for  making  and  maintaining  a 
Boad  and  Bridge  across  the  Biver  Stour  in 
the  Parish  of  Christchurch  and  County  of 
Southampton. 

T.  An  Act  for  making  a  Bailway  from  Apple- 
dore  to  Lydd,  in  the  county  of  Kent,  and 
for  other  purposes. 

vi.  An  Act  for  rendering  valid  certain  Letters 
Patent  granted  to  James  Hancock  for 
Improvements  in  Bobbin  Net  or  Twist  Lace 
Machines. 

vii.  An  Act  to  authorise  the  Australian  Agri- 
cultural Company  to  borrow  further  moneys 
on  debenture. 


VUl. 


An  Act  for  increasing  the  Capital  of  the 
Hylton  Southwick  and  Monkwearmouth 
Bailway  Company  and  for  other  purposes. 


ix.  An  Act  for  conferring  additional  powers  on 
the  Manchester  Sheffield  and  Lincolnshire 
Bailway  Company  and  for  other  purposes. 

z.  An  Act  for  regulating  the  Capital  of  the 
Colonial  Company  Limited  and  for  other 
purposes. 

zi.  An  Act  to  provide  for  the  Dissolution  of 
the  Lesmahagow  Bailwavs  Guaranteed 
Company,  the  Dundee  and  Perth  and  Aber- 
deen Bailway  Junction  Company,  and  the 
Forth  and  Clyde  Navigation  Guaranteed 
Company,  and  for  the  Conversion  of  the 
Stocks  of  those  Companies  into  Annuities 
Stock  of  the  Caledonian  Bailway  Company ; 
and  for  other  purposes. 

xii.  An  Act  to  extend  the  time  limited  for  the 
compulsory  purchase  of  Lands  and  com- 
pletion of  the  Bailway  and  Works  authorised 
Dy  the  Bamsey  and  Somersham  Junction 
Bailway  Acts  1875  and  1878  and  for  other 
purposes. 

ziii.  An  Act  to  revive  and  extend  the  powers 
of  the  Cleveland  Extension  Mineral  Bailway 
Company. 

ziv.  An  Act  to  make  further  Provisions  with 
respect  to  the  Police  Superannuation  Fond 
of  the  City  of  Liverpool  and  for  other 
purposes. 

P.  XV.  An  Aot  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  City  and  Borough  of  Bath, 


STATUTES  (Local),  44  &  45  VICTORIA,  1881. 


323 


the  Local  Gk>vemment  District  of  Bowness, 
the  Improvement  Act  District  of  Cambridge, 
the  Borough  of  Derby,  the  Port  of  Hartle- 
pool, and  the  Local  Qoyernment  District  of 
Wigton. 

P.  xvi.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  nnder  the 
Highways  and  Locomotives  (Amendment) 
Act,  ISfS,  relating  to  the  East  Biding  of  the 
county  of  York. 

P.  xvii.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the  pro- 
visions of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended 
and  extended  by  the  Poor  Law  Act,  1879, 
relating  to  the  Parishes  of  Asgarby,  Boling- 
broke,  Boston,  Garrington,  Chesilbome, 
Frieston,  Hagnaby,  Hareby,  Handleby,  Keal 
West,  Leverton,  Lusby,  Mavis  Enderby, 
Milton  Abbas,  Mintngsby,  Owermoigne, 
Eeithby,  Bevesby,  Spilsby,  Stickford,  and 
Thorpe,  and  to  the  Townships  of  Asselby, 
Balkholme,  Barmby-on-the-Marsh,  Bellasize, 
Blacktoft,  Cotness,  Eastrington,  Gilberdike, 
Kendal,  Kilpin,  Knedlio^^n,  Laxton, 
Metham,  Nether  Graveship,  Saltmarsh, 
Skelton,  and  Yokefleet. 

P.  xviii.  An  Act  tb  confirm  a  Scheme  under 
the  Metropolitan  Commons  Act,  1866,  and 
the  Metropolitan  Commons  Amendment 
Act,  1869,  relating  to  Brook  Green,  Eel 
Brook  Common,  Parson's  Green,  and 
another  piece  of  waste  land  adjoining  tiie 
King's  Boad. 

P.  xiz.  An  Act  to  confirm  the  Provisional 
Order  for  the  Begulation  of  certain  lands 
known  as  Langbar  Moor,  situate  in  the 
township  of  Nesfield-with-Langbar,  in  the 
parish  of  Ilkley,  in  the  countv  of  York,  in 
pursuance  of  a  report  of  the  Inclosnre 
Commissioners  for  England  and  Wales. 

P.  zx.  An  Act  to  confirm  the  Provisional  Order 
for  the  Begulation  of  certain  lands  known  as 
Beamsley  Moor,  situate  in  the  township  of 
Beamsleys  Both,  in  the  parish  of  Skipton,  in 
the  county  of  York,  in  pursuance  of  the  re- 

f)rt  of    the  Inclosure  Commissioners   for 
ngland  and  Wales. 

P.  xxi.  An  Act  to  confirm  the  Provisional  Or« 
ders  for  the  Inclosure  of  certain  lands  called 
or  known  as  Scotton  and  Ferry  Common, 
situate  in  the  parish  of  Scotton,  in  the  county 
of  Lincoln,  in  pursuance  of  a  report  of  the 
Inclosure  Commissioners  for  England  and 
Wales. 

P.  zidi.  An  Act  to  confirm  the  Provisional 
Order  for  the  Inclosure  of  certain  lands  called 
or  known  as  Wibsey  Slack  and  Low  Moor 


Commons,  situate  in  the  township  of  North 
Bierley,  in  the  parish  of  Bradford,  in  the 
county  of  York,  in  pursuance  of  a  report  of 
the  Inclosure  Commissioners  for  England 
and  Wales. 

xxiii.  An  Act  to  further  extend  the  time  for 
the  completion  of  the  North  and  South 
Woolwich  Subway. 

xxiv.  An  Act  for  reviving  the  powers  and  ex- 
tending the  time  for  the  completion  of  a 
portion  of  the  Bailway  and  Works  authorised 
by  the  Bradine  Harbour  Improvement  Bail- 
way  and  Works  Act  1874  and  fpr  other 
purposes. 

XXV.  An  Act  to  authorise  the  Metropolitan 
Bailway  Company  to  make  part  of  Biiailwaj 
No.  1  authorised  by  the  Metropolitan  and 
District  (City  Lines  and  Extensions)  Act 
1879  to  make  Agreements  with  respect  to 
the  widening  of  part  of  the  Saint  John's 
Wood  Bailway  and  to  raise  additional  Capital 
also  to  authorise  that  Company  and  the  Great 
Western  Bailwav  Company  to  purchase  addi- 
tional Lands  ana  for  other  purposes. 

xxvi.  An  Act  to  extend  and  amend  enactments 
relating  to  the  Company  of  Proprietors  of 
the  Sheffield  Waterworks  and  for  other  pur- 
poses. 

xxvii.  An  Act  for  incorporating  the  Westgate 
and  Birching^n  Gas  Company  and  confer- 
ring powers  on  them  with  reference  to  the 
construction  and  maintenance  of  works  the 
supply  of  Gas  and  otherwise ;  and  for  other 
purposes. 

xxviii.  An  Act  to  authorise  the  Paisley  Water- 
works Commissioners  to  construct  additional 
works ;  and  for  other  purposes. 

ix.  An  Act  to  enable  the  Byker  Bridge  Com- 
pany (Newcastle-upon-Tyne)  to  raise  addi- 
tional Capital  and  to  acquire  Land. 

An  Act  for  conferring  additional  powers 
upon  the  Sevenoaks  Gas  Company,  and  for 
other  purposes. 

xxxi.  An  Act  to  amend  the  Canada  Company's 
Act  of  1856,  and  to  confer  further  powers 
upon  the  Company,  and  for  other  purposes 
relating  thereto. 

xxxii.  An  Act  to  confer  further  powers  upon 
the  Fylde  Waterworks  Company;  and  for 
other  purposes. 

xxxiii.  An  Act  to  extend  the  time  for  com- 
pleting certain  works  in  connexion  with  the 
London  and  Blackwall  Bailway. 

xxxiv.  An  Act  for  the  Abandonment  of  the 
Penarth>  Sully,  and  Barry  Bailway. 

x2 
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XXXV.  An  Act  for  enablinty  the  Eichmond  Gas 
Company  to  raise  additional  Capital,  to  en- 
lai'ge  their  Works,  and  for  other  pnrposes. 

xxxvi.  An  Act  for  making  further  provision 
respecting  the  Capital  and  Undertaking  of 
the  Crystal  Palace  Company  and  for  other 
purposes. 

xxxvii.  An  Act  for  authorising  the  sale  or 
transfer  to  the  Great  Eastern  Railway  Com- 
pany of  the  Undertaking  of  the  East  Norfolk 
jRailway  Company ;  and  for  other  purposes. 

xxxviii.  An  Act  to  incorporate  the  North  Level 
Commissioners  and  to  enable  them  to  lay  an 
additional  tax  on  lands  within  their  district 
and  to  borrow  further  money  to  amend  the 
Nene  Outfall  Acts  and  for  other  purposes. 

xxxix.  An  Act  for  continuing  and  maintaining 
a  United  Constabnlary  Force  in  and  for  the 
University  and  City  of  Oxford. 

xl.  An  Act  to  amend  the  Acts  relating  to  the 
Company  of  Proprietors  of  the  Coventry 
Canal  Navigation ;  and  for  other  purposes. 

xli.  An  Act  for  extending  the  Powers  of  the 
Railway  Passengers  Assurance  Company, 
and  enabling  them  to  grant  Insurances 
against  Liability  for  Compensation  in  respect 
of  Death  or  Injury  occasioned  by  Accident ; 
and  for  other  purposes. 

xlii.  An  Act  to  revive  the  powers  of  the  Ruthiu 
and  Cerrig-y-druidion  Railway  Companv  for 
the  compulsory  Purchase  of  Lands  for  making 
and  to  extend  the  time  for  completing  the 
Railway  authorised  by  the  Ruthin  and 
Cerrig-y-druidion  Railway  Act  1876. 

xliii.  An  Act  to  enable  the  Great  Northern 
Railway  Companv  (Ireland)  to  extend  their 
Railwav  to  Carrickmacross  in  the  county  of 
Monaghan  and  to  Belturbet  in  the  county  of 
Cavan  and  for  other  purposes. 

xliv.  An  Act  to  re-incorporate  with  further 
Powers  the  Hexham  Gaslight  Company 
Limited. 

xlv.  An  Act  to  extend  the  time  for  the  com- 
pletion of  certain  of  the  Tramways  authorised 
oy  the  Saint  Helens  and  District  Tramways 
Act  1879. 

xlvi.  An  Act  for  empowering  the  Gosport 
Street  Tramways  Company  to  extend  their 
authorised  Tramways  and  for  other  pur- 
poses. 

xlvii.  An  Act  for  empowering  the  London  and 
Noi  th- western  and  the  Midland  Railway 
Companies  to  make  anew  Railway  and  other 
Works  at  Market  Harborough  and  for  other 
purposes. 


xlviii.  An  Act  to  confer  {^rtker  powers  upon 
the  Cleator  and  Workington  Junction  Rail- 
wav Company  for  the  extension  of  the 
railways  and  for  other  purposes. 

xlix.  An  Act  for  authorising  the  Mersey 
Docks  and  Harbour  Board  to  acquire  and 
work  vessels  for  the  pilotage  service  of  the 
port  of  Liverpool  to  borrow  moneys  for  that 
purpose  and  to  make  byelaws  for  regulating 
the  division  amongst  pilots  of  pilotage 
earnings  and  for  altering  the  times  of  vaca- 
tion of  office  by  members  of  the  Board  and 
the  times  of  nomination  election  and  ap- 
pointment of  new  members. 

1.  Ail  Act  for  extending  the  limits  of  supply  of 
the  Eastbourne  Waterworks  Company  and 
for  conferring  further  powers  on  the  Com- 
pany for  the  construction  of  works  the 
raism^  of  money  and  otherwise  in  relation 
to  their  undertaking  and  for  other  purposes. 

li.  An  Act  to  empower  the  Penarth  Harbour 
Dock  and  Railwav  Company  to  extend  their 
existing  Dock  ana  to  execute  other  woHdb  in 
connexion  therewith  and  to  raise  additional 
capital ;  and  for  other  purposes. 

lii.  An  Act  for  modifying  the  provisions  re- 
lating to  the  completion  of  works ;  the  bor- 
rowing and  repayment  of  mone^ ;  the 
application  of  dues  and  sums  received  by 
the  Tvne  Improvement  Commissioners ;  and 
for  other  purposes. 

liii.  An  Act  for  conferring  additional  powers 
upon  the  Hyde  Gas  Company ;  and  for  other 
purposes. 

liv.  An  Act  to  confer  further  Powers  on  the 
Burry  Port  and  North-western  Junction 
Railway  Company ;  and  for  other  purposes. 

Iv.  An  Act  to  extend  the  time  for  purchasing 
Lands  and  completing  the  Metropolitan 
City  Lines  and  Extensions. 

Ivi.  An  Act  for  incorporating  and  conferring 
powers  on  the  Alnwick  Gas  Company. 

Ivii.  An  Act  to  enable  the  West  Lancashire 
Railway  Company  to  purchase  certain  lands 
in  the  county  of  Lancaster  and  a  branch 
railway  or  siding  known  as  the  Tarleton 
Branch  Railway  to  raise  further  moneys 
and  to  confer  further  powers  in  relation  to 
their  undertaking  on  the  Company  and  for 
other  purposes. 

Iviii.  An  Act  to  enable  the  Milford  Haven 
Dock  and  Railway  Company  to  lease  their 
Railway  and  Pier  undertaking  and  for  other 
purposes. 

lix.  An  Act  to  authorise  the  construction  of 
a  Railway  at  Burton-on-Trent  by  Messieurs 
Worthington  and  Company ;  and  for  other 
purposes. 
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Ir.  An  Act  for  providing  an  additional  snpply 
of  water  to  Kirkcaldy  and  Dysart  and 
snbnrbs  and  places  adjacent ;  and  for  other 
purposes. 

P.  Ixi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Boronghs  of  Berwick-upon- 
Tweed  and  Cheltenham,  the  Urban  Sanitary 
District  of  Folkestone,  the  Rural  Sanitary 
District  of  the  Hendon  Union,  the  Metro- 
polis, and  the  Local  Government  Districts  of 
Bedruth,  Swinton,  and  Willington. 

P.  Ixii.  An  Act  to  confirm  certain  Orders  of 
the  Local  Government  Board  under  the 
provisions  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  as  amended  and 
extended  by  the  Poor  Law  Act,  1879,  re- 
lating to  the  Parishes  of  Bromsgrove, 
Glaines,  Dodderhill,  Grafton  M^nor,  Hadsor, 
Hampton  Lovett,  Hanbury,  Hinlip,  In- 
Liberties,  Pelhams  Lands,  Saint  Andrew, 
Saint  Nicholas,  Saint  Peter,  Salwarpe, 
Swineshead,  Upton  Warren,  and  Warndon. 

P.  Ixiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Bural  Sanitary  District  of 
the  Brentford  Union,  the  Bromley  and 
Beckcnham  Joint  Hospital  District,  the 
Local  Government  District  of  Burgess  Hill, 
the  Bural  Sanitary  District  of  the  Cuckfield 
Union,  the  Local  Government  District  of 
Houghton-le-Spring,  the  Special  Drainage 
District  of  Hurstpierpoint,  the  Local  Go- 
vernment District  of  Marple,  the  Stour- 
bridge Main  Drainage  District,  and  the 
Bural  Sanitary  District  of  the  Whitehaven 
Union. 

P.  Ixiv.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under 
the  Elementarv  Education  Act,  1870,  to 
enable  the  Scnool  Board  for  the  United 
School  District  of  Clay  Lane,  Derby,  to  put 
in  force  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Acts  amending  the  same. 

P.  Ixv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  Waterworks  in  the  towns 
of  Bandon  and  Bangor,  and  in  the  Little 
Island  in  the  county  of  Cork. 

P.  Ixvi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the    Local    Government   Board  . 
relating  to  the    Boroughs  of  Halifax  and 
Leeds,  and  the  City  of  Manchester. 

P.  Ixvii.  An  Act  to  confirm  a  Provisional 
Order  of  the  Local  Government  Board  under 
the  provisions  of  the  Gas  and  Water  Works 
Facilities  Act,  1870,  and  the  Public  Health 
Act,  1875,  relating  to  the  Borough  of 
Bridgnorth. 


P.  Ixviii.  An  Act  to  confirm  a  Provisional 
Order  of  the  Local  Government  Board  re- 
lating to  the  Borough  of  Birmingham. 

P.  Ixix.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  the  towns  of  Ballymena, 
BelmuUet,  and  Enniskerry. 

P.  Ixx.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Local  Government  District 
of  Cottingham,  the  Lanchester  Joint  Hospi- 
tal District,  and  the  Improvement  Act 
District  of  Middleton  and  Tonge. 

Ixxi.  An  Act  for  extending  the  boundaries  of 
the  burgh  of  Irvine  for  municipal  and  police 
purposes;  for  empowering  the  Corporation 
to  widen  and  improve  streets,  and  to  supply 
gas  and  water ;  and  for  other  purposes. 

Ixxii.  An  Act  to  enable  the  mayor  aldermen 
and  burgesses  of  the  borough  of  Leicester 
to  construct  additional  Flood  Works  and  for 
other  purposes. 

Ixxiii.  An  Act  to  confer  further  powers  on  the 
Lord  Provost,  Magistrates,  and  Town  Council 
of  the  Boyal  Bur^h  and  City  of  Abei'deen, 
for  municipal,  police,  and  other  purposes. 

Ixxiv.  An  Act  for  extending  the  time  for  the 
compulsory  purchase  of  lands  and  for  the 
construction  of  the  works  authorised  by  the 
Cheltenham  Corporation  Water  Act  1878  for 
extending  the  limits  of  water  supply  of  the 
Corporation  and  for  other  purposes. 

Ixxv.  An  Act  to  enable  the  Town  of  Dudley 
Graslight  Company  to  raise  a  further  Sum  of 
Money. 

Ixxvi.  An  Act  to  enable  the  Matlock  Water- 
works Company  to  acquire  additional  land 
to  raise  further  capital  and  for  other  pur- 
poses. 

Ixxvii.  An  Act  to  enable  the  Local  Board  for 
the  district  of  Byton  (Parish),  in  the  county 
of  Durham,  to  acquire  Waters  and  lands  for 
the  purposes  of  their  Water  undertaking. 

Ixxviii.  An  Act  to  authorise  the  Cleator  Moor 
Local  Board  to  construct  Waterworks  for 
the  supply  of  water  to  their  district  and  to 
make  further  provision  for  the  government 
of  their  district  and  for  other  purposes. 

Ixxix.  An  Act  for  the  Abandonment  of  the 
Glencairn  Railway  and  for  authorising  the 
repayment  of  the  money  deposited  for 
securing  its  completion. 

Ixxx.  An  Act  to  incorporate  the  Goole  and 
District  Gras  and  Water  Companv ;  to  enable 
them  to  acquire  the  Gas  Unaertaking  at 
Groole  belonging  to  the  Undertakers  of  the 
Navigation  of  the  Biversof  Aire  and  Calder^ 
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in  the  county  of  York ;  to  construct  Water- 
works ;  and  for  other  purposes. 

Izxxi.  An  Act  for  enabling  the  Local  Board 
for  the  District  of  West  Ham,  in  the  county 
of  Essex,  to  make  certain  alterations  and  to 
maintain  certain  Works  in  and  upon  the 
Embankment  of  the  Northern  Outfall  Sewer 
vested  in  the  Metropolitan  Board  of  Works, 
and  to  enlarge  and  add  to  their  Town  Hall 
and  Offices;  and  for  granting  additional 
powers  to  the  said  Local  Board;  and  for 
other  purposes. 

Ixxxii.  An  Act  to  authorise  the  construction 
and  maintenance  of  a  railway  from  near  the 
Beattock  Station  of  the  Caledonian  Bail  way 
to  Moffat ;  and  for  other  purposes. 

Ixxxiii.  An  Act  for  empowering  the  Colne  and 
Marsden  Local  Board  to  acquire  the  Colne 
Waterworks,  to  construct  additional  water- 
works, to  make  street  improvements,  and  to 
make  better  provision  in  relation  to  the 
disposal  of  the  sewage,  the  holding  of  markets, 
ana  the  good  government  of  the  district,  and 
for  other  purposes, 

Izxxiv.  An  Act  for  extending  the  powers  of 
the  Bingley  Improvement  Commissioners  in 
relation  to  the  supply  of  Water  to  their 
District,  for  empowering  the  Commissioners 
to  make  Street  Improvements,  and  to  make 
further  provision  for  the  Local  Government 
of  the  District  of  the  Commissioners;  and 
for  other  purposes. 

Ixxxv.  An  Act  for  vesting  in  Commissioners 
the  Harbour  of  Burntisland,  in  the  County 
of  Fife  ;  for  improving  and  maintaining  the 
said  Harbour ;  and  for  other  purposes. 

Izzxvi.  An  Act  to  enable  the  Metropolitan 
District  Eailway  Company  to  make  a  junction 
at  West  Brompton  ana  to  confer  other  powers 
on  the  Company. 

Ixaccvii.  An  Act  to  confer  further  powers  on 
the  Chamwood  Forest  Bailway  Company, 
and  to  authorise  a  diversion  of  part  of  their 
authorised  line ;  and  for  other  purposes. 

Izzxviii.  An  Act  to  constitute  a  body  of  Harbour 
Trustees  for  the  management,  maintenance, 
and  regulation  of  the  Harbour  of  Dum* 
barton ;  and  for  other  purposes. 

Ixzxix.  An  Act  for  making  better  provision 
respecting  the  borrowing  of  money  by  the 
Commissioners  of  Sewers  of  the  City  of 
London  for  the  purposes  of  the  Artisana 
Dwellings  Acts  and  for  other  purposes. 

xc.  An  Act  for  further  improving  the  drainage 
hj  the  Biver  Witham,  in  the  County  of 
Lincoln,  and  for  amending  the  Acts  relating 
thereto;  and  for  other  purposes. 


xci.  An  Act  to  authorise  the  London  Chatham 
and  Dover  Bailway  Company  to  construct  a 
Bailway  in  the  County  of  ]^ent  to  be  called 
the  Maidstone  and  Faversham  Junction 
Bailway  and  for  other  purposes. 

xcii.  An  Act  to  confer  further  powers  on  the 
London  Chatham  and  Dover  Bailwav  Com- 
panv  in  respect  of  the  Maidstone  and  Ashford 
]^iiway. 

xciii.  An  Act  to  authorise  the  London  Chatham 
and  Dover  Bailway  Company  to  construct  a 
Bailway  with  a  Bridge  over  the  Biver  Thames 
and  for  other  purposes. 

xciv.  An  Act  to  make  further  Provision  re- 
specting the  Borrowing  of  Money  by  the 
Corporation  of  Kingston-upon-Hull  and  for 
other  purposes. 

xcv.  An  Act  for  authorising  the  Justices  of 
the  Peace  for  the  County  Palatine  of  Lan- 
caster to  construct  Bridges  over  tbe  Bivers 
Lune  and  Croal,  and  to  consolidate  the 
County  Debt ;  and  for  other  purposes. 

xcvi.  An  Act  to  vest  the  undertaking  of  the 
Watford  and  Bickmansworth  Bailway  Com- 
pany in  the  London  and  North-western 
Itailway  Company ;  and  for  other  purposes. 

xcvii.  An  Act  to  confer  further  powers  on  the 
Midland  Great  Western  Bailway  of  Ireland 
Company ;  and  for  other  purposes. 

P.  xoviii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Gk)vornment  Board 
relating  to  the  Local  Grovernment  Districts 
of  Askem  and  Atherton,  the  Borough  of 
Birmingham,  the  Local  Government  Dis- 
tricts of  Ealing  and  Hampton  Wick,  the 
City  of  Liverpool,  the  Borough  of  Middles- 
brough, and  the  Local  Government  Districts 
of  S^by  and  Shirley. 

P.  xcix.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Gk)vemment  Board 
relating  to  the  Local  Gk)vemment  Districta 
of  Horneld  and  Teignmouth. 

P.  c.  An  Act  to  confirm  the  Provisional  Order 
for  the  inclosure  of  certain  lands  called  or 
kaown  as  Thurstaston  Common,  situate  in 
the  parish  of  Thurstaston,  in  the  county  of 
Chester,  in  pursuance  of  a  report  of  the  !■• 
closure  Commissioners  for  England  and 
Wales. 

P.  ci.  An  Act  to  confirm  certain  Provisional 
Orders  under  the  Land  Drainage  Act,  1^1. 

P.  cii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  (Government  Board 
relating  to  the  Birmingham,  Tame,  and  Bea 
Main  Sewerage  District,  the  Local  Grovern- 
ment Districts  of  Cowpen  and  Leigh,  the 
Borough  of  Nottingham,  and  the  Local 
Government  District  of  Bisca. 
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P.  ciiL  An  Act  to  confirm  certain  FroTiaional 
Orders  made  by  the  Board  of  Trade  under 
the  Gas  and  Water  Works  Facilities  Act, 
1870,  relating  to  Brentford  Gas,  Chichester 
Gas,  Ely  Gas,  Grays  Thnrrock  Gas,  Ilford 
Gas,  Kirkham  Gas,  Northfleet  and  Green- 
hi  the  GtM,  Pinner  Gas,  Staines  and  Egham 
Gras,  Stone  Gas,  and  Waltham  Abbey  and 
Gheshunt  Gas ;  and  to  amend  the  Gas  and 
Water  Works  Facilities  Act,  1870,  in  so  far 
as  relates  to  the  district  of  the  Brentford 
Gas  Company. 

P.  civ.  An  Act  to  confirm  certain  Proyisional 
Orders  made  by  the  Board  of  Trade  under 
the  General  Pier  and  Harbour  Act,  1861, 
relating  to  Burghead,  Cart,  Crarae,  Devon- 
port,  Folkestone,  Folkestone  (Ce'ntral), 
Girvan,  Leven,  Lochaline,  Penarth,  Peter- 
head, Pittenweem,  Bamsgate,  Sandhaven, 
Shanklin,  Stornoway,  Weston-super-Mare, 
and  Whitby. 

P.  cv.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Bourd  of  Trade  under 
the  Tramways  Act,  1870,  relating  to  Bootle- 
cum-Linacre  Corporation  Tramways,  Graves- 
end,  Rosherville,  and  Northfleet  Tramways, 
Jarrow  and  Hebburn  and  District  Tram- 
ways, Liverpool  Corporation  Tramways 
(Extension),  Manchester  Corporation  Tram- 
ways, Middlesbrough  Tramways  (Exten- 
sions), North  Stafibrdshire  Tramways  (Ex- 
tensions), Busholme  Local  Board  Tramways, 
Shipley  Tramways,  South  Gosforth  Tram- 
ways, South  Shields  Corporation  Tramways, 
Woolwich  and  South-east  London  Tramways, 
and  York  Tramways  (Extensions). 

cvi.  An  Act  to  confer  further  powers  on  the 
Limerick  and  Kerry  Bail  way  Company,  and 
other  Companies. 

cvii.  An  Act  for  making  further  Provision 
respecting  the  Borrowing  of  Money  by  the 
Corporation  of  Swansea;  and  for  other 
purposes. 

cviii.  An  Act  to  make  provision  for  the 
ment  of  the  debts  of  the  East  London 
way  Company. 

cix.  An  Act  to  incorporate  the  Ipswich  Tram- 
ways Company,  and  to  authorise  the  acqui- 
sition by  them  of  Tramways  in  the  borough 
of  Ipswich,  and  to  empower  them  to  construct 
new  Tramways  ;  and  for  other  purposes. 

ex.  An  Act  for  authorising  the  construction  of 
Works  for  supplying  Sea  Water  to  certain 
parts  of  London  and  other  places ;  and  for 
other  purposes. 

cxi.  An  Act  for  better  supplying  with  Water 
the  borough  of  Beverley,  in  the  East  Biding 
of  the  county  of  York. 


1. 


oxii.  An  Act  to  authorise  the  construction  of  a 
new  Dock  and  other  Works  at  Boston,  in  the 
county  of  Lincoln,  and  for  conferring  further 
Powers  on  the  Mayor,  Aldermen,  and  Bur- 
gesses of  the  borough  of  Boston  in  relation 
to  the  port  and  harbour  of  Boston. 

cxiii.  An  Act  to  amalgamate  the  Montrose  and 
Bervie  Railway  Company  with  the  North 
British  Railway  Company;  and  for  other 
purposes. 

cxiv.  An  Act  to  enable  the  Warehouse  Owners 
Company  Limited  to  issue  transferable  cer- 
tificates and  warrants  for  the  delivery  of 
goods  and  for  other  purposes. 

cxv.  An  Act  to  authorise  the  Hoylake  and 
Birkenhead  Rail  and  Tramway  Company  to 
extend  their  Railway  to  Seacombe ;  to  change 
the  name  of  the  Company;  and  for  other 
purposes. 

cxvi.  An  Act  for  incorporating  the  Woking 
Water  and  Gras  Company;  and  for  other 
purposes. 

cxvii.  An  Act  for  making  a  Railway  from  the 
Aylesbury  and  Buckingham  Railway  at 
Aylesbury  to  the  Rickmansworth  Extension 
Railway  at  Rickmansworth ;  and  for  other 
purposes. 

cxviii  An  Act  to  revive  the  powers  and  extend 
the  periods  for  the  compulsory  purchase  of 
lands  and  for  the  construction  of  tne  Brighton 
and  Dyke  Railway. 

cxix.  An  Act  for  confirming  an  Agreement  for 
the  maintenance,  working,  and  management 
of  the  Undertaking  of  the  Cathcart  District 
Railway  Company  by  the  Caledonian  Rail- 
way Company ;  for  enabling  the  Caledonian 
Railway  Companv  to  contribute  to  and  hold 
shares  in  that  ifndertaking,  to  acquire  the 
remaining  shares  in  the  Busby  Railwaj 
Company,  and  to  provide  a  Hotel  at  their 
Cenlaral  Station  in  Glasgow ;  for  dissolving 
the  Busby  Railway  Company  and  vestLog 
their  Undertaking  in  the  Caledonian  Railway 
Company ;  and  for  other  purposes. 

cxx.  An  Act  to  extend  the  powers  of  the  Stan- 
dard Bank  of  British  South  Africa  (Limited), 
and  for  other  purposes  relating  thereto. 

cxxi.  An  Act  to  extend  the  boundary  of  the 
borough  of  Barrow-in-Furness,  to  empower 
the  Mayor,  Aldermen,  and  Burgesses  of  the 
borough  to  make  Tramways  and  new  Streets, 
to  confer  further  Borrowing  Powers,  to 
make  better  provision  for  the  good  govern- 
ment of  the  borough ;  and  for  other  pur* 
poses. 

cxxii.  An  Act  to  enable  the  Mayor,  Aldermen, 
and  Burgesses  of  the  borough  of  Bradford, 
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in  the  West  Eiding  of  the  county  of  York, 
to  construct  and  maintain  additional  Works 
for  the  storage  and  supply  of  Water,  to 
enlarge  the  Time  for  making  Waterworks 
already  authorised,  to  effect  Public  Im- 
provements, to  enlarge  the  Borough  for 
municipal,  sanitary,  and  school  board  pur- 
poses ;  and  for  other  purposes. 

cxxiii.  An  Act  to  authorise  the  Local  Board 
for  the  District  of  Egremont,  in  the  county 
of  Cumberland,  to  construct  Waterworks 
and  to  supply  Water;  and  for  other  pur- 
poses. 

cxxiv.  An  Act  to  authorise  the  Stirling  Water- 
works Commissioners  to  make  and  maintain 
an  additional  Reservoir  and  other  Works, 
and  to  extend  the  supply  of  Water ;  and  for 
other  purposes. 

exxv.  An  Act  for  empowering  the  Cork, 
Blackrock,  and  Passage  Railway  Company 
to  provide  and  use  Steam  and  other  Vessels ; 
ana  for  other  purposes. 

cxxvi.  An  Act  for  enabling  the  Great  Southern 
and  Western  Railway  Company  to  extend 
their  Railway  to  Baltinglass,  and  to  form 
a  junction  with  the  Limerick  and  Kerry 
Railway  at  Tralee  ;  to  acquire  additional 
Lands  ;  and  for  other  purposes. 

exxvii.  An  Act  for  rendering  valid  certain 
Letters  Patent  granted  to  John  Greene  for 
the  invention  of  improvements  in  the 
manufacture  of  Types  Logotypes  and 
Phrasotypes  and  in  Apparatus  therefor. 

exxviii.  An  Act  for  incorporating  and  confer- 
ring powers  on  the  parts  of  Holland  and 
Sutton  Bridge  Water  Company. 

cxxix.  An  Act  for  conferring  further  powers 
on  the  London,  Chatham,  and  Dover 
Railway  Company ;  and  for  other  purposes. 

czxx.  An  Act  for  making  Tramways  in  the 
county  of  Devon,  to  be  called  •*  The  Exeter 
Tramways  " ;  and  for  other  purposes. 

cxxxi.  An  Act  for  conferring  further  powers 
upon  the  Cheshire  Lines  Committee,  and 
upon  the  three  Companies  represented  upon 
that  committee. 

cxxxii.  An  Act  for  making  a  railway  from 
Canterbury  through  the  Elham  Valley  to 
join  the  Soudi-eastern  Railway  in  the  parish 
of  Cheriton,  in  the  county  of  Kent ;  and  for 
other  purposes. 

cxxxiii.  An  Act  to  enable  the  City  of  Glasgow 
Union  Railway  Company  to  construct  a 
short  new  railway ;  to  abandon  certain 
authorised  railways  ;  to  convert,  consoli- 
date, and  re-arrange  some  of  their  stocks 
and  shares ;  and  for  other  purposes. 


cxxxiy.  An  Act  to  authorise  the  Great  Eastern 
Railway  Company  to  widen  several  of  their 
railways,  to  make  new  railways,  tramways, 
and  works,  and  to  exercise  various  powers 
in  relation  to  their  own  undertaking  and 
capital,  and  the  undertakings  of  other 
companies,  and  for  amending  their  Acts; 
and  for  other  purposes. 

cxxxv.  An  Act  for  conferring  further  powers 
on  the  Lancashire  and  Yorkshire  Railway 
Company  with  relation  to  their  own  under- 
taking and  undertakings  in  which  they  are 
jointly  interested ;  and  for  other  purposes. 

cxxxvi.  An  Act  to  authorise  the  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Com- 
pany to  construct  a  new  railway  and  other 
works,  and  to  confer  further  powers  upon 
that  Company,  and  upon  the  Wigan  Junc- 
tion Railways  Company,  in  connexion  witii 
their  undertakings ;  and  for  other  purposes. 

cxxxvii.  An  Act  to  provide  for  the  restoration 
of  the  Railway  communication  across  the 
Tay,  near  Dundee ;  and  for  other  purposes. 

cxxxviii.  An  Act  to  amend  the  Acts  relating 
to  the  King's  Lynn  Dock  Company,  and  to 
confer  further  Powers  upon  that  Company. 

cxxxix.  An  Act  for  enabling  the  Caledonian 
Railway  Company  to  make  railways  to 
Airdrie  and  other  places  in  the  county  of 
Lanark ;  and  for  other  purposes. 

cxl.  An  Act  to  dissolve  and  re-incorporate 
the  Dublin  United  Tramways  Company 
(Limited),  and  to  amalgamate  therewith  the 
Dublin  Tramways  Company,  Uie  North 
Dublin  Street  Tramways  Company,  and  the 
Dublin  Central  Tramwa3r8  Company;  and 
for  other  purposes. 

cxli.  An  Act  for  empowering  the  London  and 
North-western  Railway  Company  to  make 
new  railways,  and  widen,  idter,  and  improve 
portions  of  their  existing  railways,  and  for 
conferring  further  powers  upon  that  Com- 
pany, and  ,the  Lacashire  and  Yorkshire 
Railway  Company,  and  upon  the  Lanca- 
shire Union  Railways  Company,  in  respect 
of  other  undertakings  in  which  they  are 
jointly  interested ;  and  for  other  purposes. 

cxlii.  An  Act  to  authorise  the  constraction 
and  maintenance  of  a  Dock,  and  oth^ 
Works  in  connexion  therewith,  in  the  pansh 
of  Dagenham,  in  the*county  of  Essex. 

cxliii.  An  Act  to  enable  the  Commissioners  of 
the  Bray  township  to  construct  a  Sea  Wall 
along  the  Esplanade,  and  other  works;  and 
for  other  purposes. 

cxliy.  An  Act  for  making  a  railway  from  the 
London,  Chatham,  and  Dover  JSoilway  to 
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the  borough  of  Gravesend»  and  widening 
and  extending  Church  Street  in  Grravesend ; 
and  for  other  porpoaes. 

cxly.  An  Act  to  authorise  the  construction  of 
Street  Tramways  between  Rotherham  and 
Bawmarsh,  in  the  West  Biding  of  the 
county  of  York ;  and  for  other  purposes. 

cxlvi.  An  Act  for  making  a  railway  between 
Swindon  and  Cheltenham;  and  for  other 
purposes. 

cxlvii.  An  Act  to  provide  for  the  building  of  a 
new  Bridge  over  the  Biver  Tees  and  of 
approach  Koads  thereto  by  the  Corporation 
of  Stockton  and  the  Local  Board  for  the 
District  of  South  Stockton,  and  for  removing 
the  existing  Stockton  Bridge ;  to  enable  the 

i'ustices  of  the  county  of  Durham  and  of  the 
^orth  Biding  of  the  county  of  York  and  the 
Tees  Conservancy  Commissioners  to  make 
contributions  towards  the  expenses  thereof; 
and  for  other  purposes. 

cxlviii.  An  Act  to  enable  the  Metropolitan 
Board  of  Works  to  acquire  certain  rights 
and  interests  in  and  affecting  Hackney 
Commons. 

cxlix.  An  Act  for  conferring  further  powers 
on  the  Grlasgow  and  South-western  Bailway 
Company  for  the  construction  of  Works,  the 
acquisition  of  Lands,  and  the  raising  of 
Money ;  for  authorising  the  discontinuance 
of  the  Paisley  Canal;  and  for  other  pur* 
poses. 

cl.  An  Act  to  confer  further  powers  on  the 
Leeds  Tramways  Company. 

cli.  An  Act  for  conferring  new  and  revived 
and  extended  powers  upon  the  Midland 
Bailway  Company  for  the  construction  of 
Bailways  and  other  Works,  and  the  acquisi- 
tion of  Lands ;  for  vesting  in  the  Company 
the  Undertaking  of  the  Keighley  and  Worth 
Yalley  Bailway  Company;  for  amending 
the  Acts  relating  to  the  Company  and  to  the 
Lessees  of  the  North  and  South  Western 
Junction  Bailway ;  for  raising  further 
Capital ;  and  for  other  purposes. 

olii.  An  Act  to  authorise  the  Corporation  of 
Birkenhead  to  construct  additional  Water* 
works  and  extend  their^  Gasworks,  and  for 
other  purposes  in  relation  to  their  Water 
and  Oia  Undertakings. 

diii.  An  Act  to  consolidate  and  amend  the 
Acts  relating  to  the  borouffh  of  Birken^ 
head;  to  make  a  Bridge ;  and  for  other  pur- 
poses. 

cliv.  An  Act  for  enabling  the  Caledonian 
Bailway  Company  to  make  Bailways  for 
connecting  their  Scottish  Central  Line  at 


Larbert  with  their  Grangemouth  Branch, 
and  with  the  Bailway  to  Carron  Ironworks ; 
and  for  other  purposes. 

civ.  An  Act  to  divide  the  District  of  the  Local 
Board  of  Health  of  Edmonton,  in  the  county 
of  Middlesex ;  and  for  other  purposes. 

clvi.  An  Act  to  confer  further  powers  upon 
the  Great  Northern  Bailway  Company  to 
enable  them  to  acquire  the  Stafford  and 
Uttoxeter  Bailway ;  and  for  other  purposes. 

clvii.  An  Act  for  conferring  further  powers 
upon  the  London  and  North-western  Bail- 
way  Company  in  relation  to  their  own 
Undertaking  and  other  Undertakings  in 
which  they  are  interested  jointly  with  other 
Companies,  and  also  for  conferring  powers 
upon  the  Lancashire  Union  Bailways  Com- 
pany, the  Great  Western  Bailway  Company, 
the  Midland  Bailwav  Company,  and  the 
Oldham,  Ash  ton- under- Lyne,  and  Guide 
Bridge  Junction  Bailway  Company  in  rela* 
tion  to  such  other  Undertakings;  and  for 
other  purposes. 

clviii.  An  Act  for  authorising  the  Sale  of  the 
Undertaking  of  the  Potteries,  Shrewsbuiy, 
and  North  Wales  Bailway  Company. 

clix.  An  Act  to  incorporate  a  Companv  for 
the  construction  of  the  Swanage  Bailway; 
and  for  other  purposes. 

clx.  An  Act  to  confirm  the  creation  and  issue 
of  a  certain  Debenture  Stock  by  the  East 
London  Waterworks  Company. 

P.  clxi.  An  Act  to  confirm  the  Provisional 
Order  for  the  Begulation  of  certain  lands 
known  as  Shenfield  Common,  situate,  in  the 
parish  of  Shenfield,  in  the  county  of  Essex, 
in  pursuance  of  a  Beport  of  the  Inclosure 
Commissioners  for  England  and  Wales. 

P.  clxii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Local  Government  Districts  of 
Acton,  Buxton,  and  Crompton,  the  Port  of 
Harwich,  the  Iniprovement  Act  District  of 
Llandudno,  the  Borough  of  Monmouth,  the 
Local  Government  District  of  Normanton, 
the  Borough  of  Pontefract,  the  Local  Govern- 
ment District  of  Wallasey,  the  Borough  of 
Walsall,  the  Improvement  Act  District  of 
Wath-upon-Dearne,  and  the  Local  Board  of 
Health  District  of  Woolwich. 

P.  clxiii.  An  Act  to  confirm  certain  Pro- 
visional Orders  made  by  the  Board  of  Trade 
under  the  Tramways  Act,  1870,  relating  to 
Birmingham  and  Western  Districts  Tram* 
ways,  Dudley  and  Tipton  Tramways,  Dudley, 
Stourbndge,  and  Kinsswinford  IVamways, 
South  Staffordshire  'A-amways,  and  Wed- 
nesbury  and  West  Bromwich  TramwayR. 
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P.  cbriv.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  nnder 
the  Tramways  Act,  1870,  relating  to  Bristol 
Tramway  (Extensions),  Bnry  and  District 
Tramways,  City  of  London  and  Metropolitan 
Tramways,  Lincoln  Tramways,  Lincolnshire 
Tramways,  Rochdale  Tramways,  Shepherd's 
Bush  and  Hammersmith  Tramways,  and 
Worcester  Tramways. 

P.  clxv.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
the  Gas  and  Water  Works  Facilities  Act, 
1870,  relating  to  Dyserth,  Meliden,  and 
Prestatyn  Water,  Harwich  Water,  Henlev- 
on-Tliames  Water,  Newport  and  Pillgwenlly 
Water,  Newhaven  and  Seaford  Water,  and 
Poole  Water. 

P.  clxvi.  An  Act  to  legalize  certain  Marriages 
celebrated  in  the  Chapel  at  Alsager,  in  the 
parish  of  Barthomley. 

P.  clxvii.  An  Act  to  confirm  a  Provisional 
Order  made  by  the  Education  Department 
under  the  Elementary  Education  Act,  1870, 
to  enable  the  School  Board  for  London  to 
put  in  force  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Acts  amending  the  same. 

cirviii.  An  Act  to  extend  and  amend  the 
powers  of  the  Mayor,  Aldermen,  and  Bur- 
gesses of  the  City  of  Bristol  as  to  the  taking 
of  Dues  and  Charges  for  the  use  of  their 
Docks,  and  to  make  further  provisions  for 
the  accommodation  of  the  Traae  of  the  Port 
of  Bristol ;  and  for  other  purposes. 

cbdx.  An  Act  for  enabling  the  Caledonian 
Railway  Company  to  make  a  Railway 
Siding,  and  acquire  Lands  at  Patrick ;  and 
for  other  purposes. 

clxx.  An  Act  to  authorise  the  construction  of 
Tramways  in  the  counties  of  Middlesex 
and  Essex ;  and  for  other  purposes. 

clxxi.  An  Act  to  provide  for  the  better  local 
government  and  improvement  of  the  borough 
of  Reading,  to  amend  the  Reading  School 
Act,  1867,  and  to  make  further  provision  for 
the  raising  of  money  by  the  corporation  of 
the  said  borough ;  and  for  other  purposes. 

olzxii.  An  Act  to  authorise  the  South  Metro- 
politan Gas  Company  to  purchase  additional 
lands,  construct  new  worlcs,  and  raise  further 
capital,  and  to  amend  their  Acts ;  and  for 
other  puxposes. 

clxxiii.  An  Act  to  authorise  the  Southwark 
and  Deptford  Tramways  Company  to  con- 
struct additional  Tramways ;  to  raise  further 
Capital ;  and  for  other  purposes. 

clxxiv.  An  Act  to  provide  for  the  conservancy 
of  the  River  Meaway,and  for  the  regulation, 
management,  and  improvement  thereof. 


clzzv.  An  Act  for  making  a  Railway  from 
Uxbridge,  in  the  county  of  Middlesex*  to 
Rickmansworth,  in  the  county  of  Hertford; 
and  for  other  purposes. 

clxxvi.  An  Act  to  enable  the  Edinburgh  Street 
Tramways  Company  to  make  and  maintain 
additional  Tramways,  and  to  convert  part  of 
the  Portobello  lines  into  a  double  line  of 
Tramway,  and  to  confer  other  powers  upon 
the  said  Company. 

clxxvii.  An  Act  to  authorise  the  Staines  and 
West  Drayton  Railwav  Compan)r  to  divert 
a  portion  of  their  authorised  Railway  near 
West  Drayton ;  and  for  other  purposea. 

clxxviii.  An  Act  for  extending  the  mnnicipal 
and  police  boundaries  of  the  burgh  of  Oban, 
in  the  county  of  Argyll ;  for  increasing  the 
number  of  magistrates  and  councillors  of 
the  burgh ;  for  regulating  the  management 
and  maintenance  of  roads ;  for  providing 
an  improved  supply  of  water ;  and  for  other 
purposes. 

clxxix.  An  Act  to  make  provision  for  the 
Drainage  of  the  lands  in  the  vidley  of  the 
River  Nar,  in  the  county  of  Norfolk;  and 
for  other  purposes  relating  thereto. 

clxzz.  An  Act  to  change  the  name  of  the 
Dudley  and  Oldbury  Junction  Railway  Com- 
pany; to  confer  further  powers  on  that 
Company  and  on  the  Great  Western  Railway 
Company ;  and  for  other  purposes. 

clxxxi.  An  Act  for  the  transfer  of  the  Powers 
of  the  Kilorfflin  Railway  Company  to  ^e 
Great  Southern  and  Western  Rulway 
Company ;  and  for  other  purposes. 

clxxxii.  An  Act  to  facilitate  the  management 
of  blocks  of  buildings  occupied  in  sections  as 
separate  tenements,  and  the  disposal  of  each 
separate  tenement ;  and  for  that  purpose  to 
incorporate  a  Company  with  powers  of 
management,  and  also  powers  to  erect  and 
promote  the  erection  of  such  buildings,  and 
other  powers. 

clxxxiii.  An  Act  to  authorise  the  North  British 
Railway  Company  to  make  a  Railway  in  the 
counW  of  Cumberland;  to  stop  up  part  of 
the  d-lasgow,  Dumbarton,  and  Helensburgh 
Railway;  to  raise  additional  Capital;  and 
for  other  purposes. 

clxxxi  V.  An  Act  to  authorise  the  Sonth  London 
Tramways  Company  to  construct  additional 
Tramways ;  to  raise  further  Money;  and  for 
other  purposes. 

clxxxv.  An  Act  to  confer  further  powers  on 
the  Whitland  and  Cardigan  Railway  Com- 
pany, and  to  authorise  a  diversion  of  part 
of  their  authorised  line;  and  for  o&ier 
purposes. 
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clzzxvi.  An  Act  for  incorporating  a  Company 
and  anthorising  them  to  make  and  maintain 
a  Dock  Bailway  and  other  works  at  Annan ; 
and  for  other  purposes. 

clxxxrii.  An  Act  for  rendering  yalid  certain 
Letters  Patent  granted  to  Henry  Syed  Smart 
Ck)pland  for  improyements  in  the  formation 
of  roads  or  ways  with  wood  paving  with  or 
without  rails  and  in  apparatus  for  the 
purpose. 

clxxxviii.  An  Act  for  conferring  further  powers 
on  the  Fumess  Railway  Company  tor  the 
construction  of  Works,  the  raising  of  Money, 
and  otherwise  in  relation  to  their  under- 
taking ;  and  for  other  purposes. 

clzzxix.  An  Act  for  incorporating  the  Oxted 
and  Groomhridge  Bailway  Company;  and 
for  other  purposes. 

czo.  An  Act  to  empower  the  Banbury  and 
Cheltenham  Direct  Bailway  Company  to 
raise  further  Money,  and  to  alter  the  levels 
of  a  portion  of  their  authorised  Bailway; 
to  extend  the  time  limited  for  the  con- 
struction of  their  Bailways;  and  for  other 
purposes. 

czci.  An  Act  to  extend  the  Borough  of  Staly- 
bridge,  and  to  confer  further  powers  upon 
the  Corporation  of  that  Borough. 

cxcii.  An  Act  for  enabling  the  Metropolitan 
Board  of  Works  to  construct  new  Bridges 
oyer  the  Thames  at  Putney  and  Battersea, 
with  approaches  thereto;  to  alter  and  re- 
construct Yauxhall  and  Deptford  Creek 
Bridges ;  for  amending  the  Metropolis  Toll 
Bridges  Act,  1877;  and  for  other  purposes. 

cxciii.  An  Act  for  making  a  Bailway  in  Lan- 
cashire, to  be  called  the  Southport  and 
Cheshire  Lines  Extension  Bailway ;  and  for 
other  purposes. 

cxciy.  An  Act  to  authorise  the  construction  of 
a  Bailway  from  the  town  of  Macroom,  in  the 
county  of  Cork,  to  the  town  of  Kenmare,  in 
the  county  of  Kerry ;  and  for  other  purposes. 

cxcy.  An  Act  to  confer  on  the  South-eastern 
Bailway  Company  further  powers  with  refe- 
rence to  their  own  undertakings,  and  those 
of  other  Comx>anies ;  and  for  other  purposes. 

cxcyi.  An  Act  to  authorise  a  deviation  of  part 
of  the  Bosebush  and  Fishguard  Bailway ;  to 
extend  the  time  for  the  compulsory  purchase 
of  Lands  for  and  for  the  completion  of  other 
part  of  that  Bailway ;  to  authorise  the  sale 
or  lease  of  the  Narbetn  Boad  and  Maenclochog 
Bailway  to  the  Bosebush  and  Fishguard  Bail- 
way  Company ;  to  enable  the  last-mentioned 
Company  to  raise  further  Money ;  and  for 
other  purposes. 


oxcvii.  An  Act  to  commute  the  Tithes  in  the 
Parish  of  St.  Botolph  Without,  Aldgate,  in 
the  City  of  London ;  and  for  other  purposes. 

cxcviii.  An  Act  to  authorise  the  construction 
of  a  Dock  and  Bailway  at  Greenwich,  in  the 
county  of  Kent,  to  be  called  •*  The  Green- 
wich Dock  and  Bailway ;"  and  for  other 
purposes. 

cxcix.  An  Act  to  confer  further  powers  on  the 
Lynn  and  Fakenham,  Yarmouth  and  North 
Norfolk,  and  Yarmouth  Union  Bailway 
Companies. 

cc.  An  Act  to  authorise  the  Belfast,  Holywood, 
and  Bangor  Bailway  Company  to  lay  down 
additional  narrow  gauge  rails  on  their  Bail- 
way;  to  raise  additional  Capital;  to  use 
steam  vessels  between  Belfast,  Holywood, 
and  Bangor ;  and  for  other  purposes. 

cci.  An  Act  to  confirm  the  transfer  of  the 
Morayshire  Bailway  to  the  Great  North  of 
Scotland  Bailway  Company;  and  for  other 
purposes. 

ccii.  An  Act  to  confer  further  powers  on  the 
Teign  Yalley  Bailway  Company  in  relation 
to  their  undertaking;  and  for  other  pur- 
poses. 

cciii.  An  Act  to  incorporate  and  confer  powers 
on  the  Manufacturers*  and  Millowners' 
Mutual  Aid  Association  for  facilitating  the 
cleansing  and  preventing  the  pollution  of 
rivers  and  streams  of  running  water. 

cciv.  An  Act  to  grant  further  time  for  the  com- 
pletion of  the  Anglesea  Bridge  authorised  hj 
the  Cork  Improvement  Act,  1875. 

ccv.  An  Act  to  increase  the  number  of  the 
Severn  Commissioners ;  to  regulate  and- alter 
the  construction  of  their  Weirs ;  to  amend 
the  Severn  Navigation  Acts ;  and  for  other 
purposes. 

ccvi.  An  Act  to  provide  for  the  amalgamation 
of  the  Brighton  Gaslight  and  Coke  Company 
with  the  Brighton  and  Hove  General  Gkia 
Company,  ana  to  authorise  the  eaid  Company 
to  purchase  the  undertaking  of  the  Aldring- 
ton.  Hove,  and  Brighton  Gas  Company ;  to 
acquire  lands ;  and  lor  other  purposes. 

ccvii.  An  Act  to  authorise  a  lease  of  the  Kenley 
Waterworks  to  the  Caterham  Spring  Watcor 
Company,  to  increase  the  number  of  directors 
of  the  Company,  and  to  enable  them  to  raise 
further  money ;  and  for  other  purposes. 

ccviii.  An  Act  for  conferring  upon  the  Great 
Western  Bailway  Company  further  powers 
in  connexion  with  their  own  and  other  under- 
takings, and  for  conferring  upon  other  Com- 
panies further  powers  in  connexion  with 
undertakings  in   which   they    are   jointly 
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interested  with  the  Company  ;  for  vesting  in 
the  Company  the  undertaking  of  the  Coleford, 
Monmouth,  Usk,  and  Pontypool  Bailway  Com- 
pany ;  for  extending  the  respective  periods 
now  limited  for  the  completion  of  the  Ross 
and  Ledbury  and  the  Newent  Bailways  ;  for 
the  abandonment  of  the  Fal  Valley  Branch 
Bailway ;  and  for  other  purposes. 

ccix.  An  Act  for  authorising  the  London  and 
South-western  Railway  Company  to  con- 
struct new  Railways  in  the  county  of  Surrey, 
to  extend  their  Lymington  Branch  Railway, 
to  execute  further  works,  and  to  purchase 
additional  lands  for  the  improvement  of  their 
existing  Railways  and  stations ;  to  provide 
for  the  apportionment  of  the  consiaeration 
for  the  purchase  or  lease  of  the  Mid  Hants 
Railway,  and  the  .dissolution  of  the  Mid 
Hants  Railway  Company;  and  for  other 
purposes. 

ccx.  An  Act  to  incorporate  a  Oompanv  for  the 
Construction  of  the  Rotherham  and  Bawtry 
RaUway ;  and  for  other  purposes. 

ccxi.  An  Act  to  authorise  the  Carmarthen  and 
Cardigan  Railway  Company  to  sell  their 
undertaking  to  the  Great  Western  Railway 
Company,  and  for  extending  the  Carmarthen 
and  Cardigan  Railway  to  Newcastle  Emlyn  ; 
and  for  other  purposes. 

ccxii.  An  Act  for  making  a  railway  from  the 
London  and  South-western  Railway  Com* 
pany's  Station  at  Snrbiton  to  the  ^^ulhun 
iJxtension  of  the  Metropolitan  District  Rail- 
way Company  at  Fulham;  and  for  other 
purposes. 


ccxiii.  An  Act  to  transfer  to  the  Belfast  and 
County  Down  Railway  Company  the  Down- 
patrick,  Dundrum,  and  Newcastle  Railway ; 
and  for  other  purposes. 

ccxiv.  An  Act  for  incorporating  the  Belfast, 
Strandtown,  and  High  Holywood  Railway 
Company ;  and  for  other  purposes. 

ccxv.  An  Act  for  incorporating  the  Ballydare, 
Ligoniel,  and  Belfast  Junction  Railway 
Company  ;  and  for  other  purposes. 

ccxvi.  An  Act  to  authorise  the  construction  of 
a  railway  in  the  county  of  Cork,  to  be  called 
the  Clonakilty  Extension  Railway ;  and  for 
other  purposes. 

ccxvii.  An  Act  to  authorise  the  Belfast  and 
Northern  Counties  Railway  Company  to 
construct  branch  lines  of  railway  m>m 
King's  Bog  to  Ballyclare,  and  from  Bally- 
olare  to  Doagh ;  to  extend  the  time  limited 
by  the  Belfast  and  Northern  Counties  Rail- 
way Act,  1878,  for  the  purchase  of  lands  and 
completion  of  the  railway  by  that  Act  aatho- 
risea ;  to  subscribe  towards  the  constraction 
of  a  tramway  at  Carrickfer^s ;  to  erect  or 
subscribe  towards  the  erection  of  Hotels  at 
Fortrush  and  Giant's  Causeway;  to  lend 
money  to  the  Ballymena,  Cushendall,  and 
Redbay  Railway  Company  instead  of  taking 
shares  in  the  capital  of  that  Company; 
and  for  other  purposes. 

P.  ccxviii.  An  Act  to  explain  and  amend  the 
Erne  Lough  and  River  Acts,  1876  and  1879. 

P.  ccxix.  An  Act  to  make  provision  with 
re6X)ect  to  the  Navi^tion  of  the  Solent 
between  the  Isle  of  Wight  and  the  Mainland, 
in  the  county  of  BLants. 
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i»  An  Act  to  authorise  a  certain  charge  on  the 
Estates  of  Bedcastle  and  Tarradale,  in  the 
county  of  Bobs. 

^.  An  Act  to  enable  the  Trustees  of  the  Earl 
of  Hardwicke's  Settled  Estates  to  raise 
money  for  payment  of  his  Debts,  and  for 
vesting  in  such  Trustees  his  Life  Interest  in 
the  Settled  Estates ;  and  also  for  vesting  in 
them  certain  Pictures  and  other  effects  in 
the  Mansion  of  Wimpole  as  Heirlooms ;  and 
for  other  purposes  in  relation  thereto. 

3.  An  Act  to  authorise  the  Trustees  of  the 
deceased  Alexander  Gordon,  of  Ellon,  in  the 
county  of  Aberdeen,  to  sell  certain  lands  to 
pay  debts ;  and  for  other  purposes. 

4.  An  Act  for  giving  effect  to  a  compromise 
of  a  suit  concerning  the  last  Will  ana  Testa- 


ment of  the  late  Christopher  Neville  Bagot 
deceased,  and  for  moditying  certain  of  the 
trusts  of  his  said  Will  affecting  his  Estates 
in  the  counties  of  Galway  and  Boscommon 
in  Ireland. 

5,  An  Act  for  giving  further  effect  to  a  com- 
promise of  certain  opposing  claims  affecting 
the  Croker  Estates  in  the  county  of  Limerick 
in  Ireland. 

6.  An  Act  for  the  better  regulation  of  the 
Hospital  of  Saint  John  the  Baptist,  in  the 
town  of  Bedford,  and  to  provide  for  the 
separation  of  the  rectory  of  the  Parish  of 
Saint  John  the  Baptist,  in  the  town  of 
Bedford,  from  the  Mastership  of  the  said 
Hospital. 
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Note. — The  capital  letters  placed  after  the  chapter  have  the  following  signification : — 

E.  thai  the  Act  reUUes  to  England  (and  Wales,  if  it  bo  extend) . 

Scotland  exclnsively. 
Ireland  exclnsively. 
Wales  exclnsively. 
England  and  Ireland. 
England  and  Scotland. 

Great  Britain  and  Ireland  (and  Colonies,  if  it  so  extend). 
The  Colonies,  or  any  of  them. 

«*«  Several  Public  Acts  of  a  Local  Chsracter  which  have  been  placed  among  the  Local  Acts  are 
included  in  this  Index.  These  Acts  are  distinguished  by  their  Chapters  being  given  in 
Eoman  Numerals. 
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B.  &  S.  „ 
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U.K.     „ 
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C.         ,, 
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Acts  of  Parliament.  See  Ex- 
piring Laws  Continuance, 
Statute  Law  Revision,  &c» 
Turnpike  Acts  Continuance. 

Administration  of  Justice.  See 
Bankruptcy,  &c.  British 
Honduras.  Central  Criminal 
Court.  Conveyancing  and 
Law  of  Property.  Coroners. 
Fugitive  Onenders.  Judicial 
Committee.  Married  Wo* 
men*B  Property.  Newspaper 
Libel,  Ac.  Peace  Preserva- 
tion. Petty  Sessions  Clerks. 
Presumption  of  Life  Limi- 
tation. Protection  of  Person 
and  Property.  Eeformatory 
Institutions.  Solicitors  Re- 
muneration. Statute  Law 
Bevision  and  Civil  Procedure. 
Summary  Jurisdiction.  Su- 
preme Court  of  Judicature. 

Auninistration,  Letters  of. 
See  Customs  and  Inland 
Revenue. 

Alkali,  &o.  Works  Regulation ; 
to  consolidate  the  Alkali 
Acts,  1863  and  1874  (26  &  27 
Yict.  0.  124.  and  37  A  38 
Vict.  0.  43.),  and  to  make 


Cbaii. 


-    clxvi.    E. 


Chftp. 
further  provision  for  regu- 
lating Alkali  and  certain 
other  works  in  which  noxious 
or  offensive  gases  are  evolved  87.  JJJK. 
Alsager  Marriages  Validity; 
to  legalize  certain  Marriages 
celebrated  in  the  Chapel  at 
Alsager,  in  the  pariah  of 
Bar(£oinley   - 

Apprehension  of  Offenders.  See 
Fugitive  Offenders. 

Appropriation  of  Supplies;  to 
apply  the  sum  of  13,764,5072. 
out  of  the  Consolidated  Fund 
to  tiie  Service  of  the  year 
ending  the  3l8t  day  of  March 
1882 ;  and  to  appropriate  the 
Supplies  granted  in  this 
Session  of  Parliament  -    56.    T7.K. 

Arms,  Possession,  Ac.  of;  to 
amend  the  Law  relating  to 
the  carrying  and  possession 
of  Arms,  and  for  the  preser- 
vation of  the  public  peace  in 
Ireland 

Armv  Discipline,  ^be. ;  to  pro* 
viae  during  twelve  months 
for  the  Discipline  and  Regu- 
lation of  the  Army   • 


.    5.    L 


-    9.    T7JL 
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Army  Discipline,  &o.;  to  amend 
the  Law  respecting  the  fiega* 
lation  of  Her  Majesty's 
Forces,  and  to  amend  the 
Army  Discipline  and  Begn- 
lation  Act,  1879  (42  &  43  Vict. 
c.  33.) 

— —  to  consolidate  the  Army 
Discipline  and  Begolation 
Act,  1879  (42  &  43  Yict. 
0.  33.),  and  Acts  amending 
the  same 

Auditor  (India  Office).  Bee 
India  Office. 


Ghap. 


-    57.    U.K. 


-  58.  ujb:. 


Bankruptcy,    Ac;    to   amend 

the    jSankruptcy   Acts    and 

Cessio  Acts  with  respect  to 

the   discharge  of  Bankrupt 

Debtors  in  Scotland,  and  in 

certain  other  reroects  -    22.    S. 

•^—  to  amend  the  taw  relating 

to  the  Official  Staff  of  the 

Court     of    Bankraptcy     in 

Ireland  -  -  -    23.    L 

Beer.    5ee  Customs  and  Inland 

Bevenue. 
Benefices.    See  Incumbents  of 

Benefices. 
Birds   Protection;    to  explain 

the  Wild    Birds    Protection 

Act,  1880  (43  &  44  Yict.  c.  35.)    5L    n.E. 
Births  and  Deaths  Begistration 

Act,  1874.    See  Burial  and 

Begistration  Acts. 
Board  of  Works.    See  Metro- 
politan Board  of  Works. 
Boston  Election.    See  Corrupt 

Practices. 
Brewers  Licences.  £f60  Customs 

and  Inland  Beyenue. 
Bridges    (South    Wales);     to 

enable    County   Authorities 

in  South  Wales  to  take  oyer 

and  contribute  towards  cer* 

tain  Bridges,  and  to  remoye 

doubts  as  to  the  liability  to 

repair  the  highways  oyer  and 

adjoining     certain     bridges 

which  haye  been  rebuilt       -    14.    W. 
British  Honduras ;  to  authorise 

the  establishment  of  a  Court 

of  Appeal  for  Her  Maiesty's 

Colony  of  British  Honduras  -    2&,    0. 
Burial  and  Begistration  Acts; 

to  remoye  doubts  as  to  the 

operation   and   effect  of  so 

much  of  the   Burial   Laws 

Amendment  Act,  1880  (43  4^ 

44  Yict.  c.  41.),  as  relates  to 


Chap, 
the  Births  and  Deaths  Begis- 
tration Act,  1874  (37  &  38 
Yict.  c.  88.)    -  -  -      2.    E. 

Burial  G^rounds  ;  to  amend  the 
Borial  Grounds  (Scotland) 
Act,  1856  (18  &  19  Yict. 
C.68.).  -  -  .    27.    S. 

Canterbury  Election.  See  Cor- 
rupt  Practices. 

Centa*al  Criminal  Court ;  to  re- 
moye certain  doubts  as  to  the 
application  of  section  twenty- 
four  of  the  Prison  Act,  1877 
(40  &  41  Yict.  c.  21.),  and  en- 
actments amending  ^e  same, 
to  the  Central  Criminal  Court 
District         -  -  -    64.    E. 

Certificates  (Pedlars) ;  to  amend 
the  Pedlars  Act,  1871  (34  &  35 
Yict.  o.  96.),  as  regards  the 
district  within  which  a  certi- 
ficate authorises  a  person  to 
act  as  Pedlar.  -  -    45.    IJ.K 

Cessio  Bonorum.  See  Bank- 
ruptcy, &o. 

Charles  Street,  Westminster. 
See  India  Office. 

Chester  Election.  See  Corrupt 
Practices. 

Church  Temporalities  Commis- 
sion. See  Irish  Church  Act 
Amendment. 

Ciyil  Procedure ;  for  promoting 
the  reyision  of  the  Statute 
Law  by  repealing  yarious  en- 
actments chiefly  relating  to 
Ciyil  Procedure  or  matters 
connected  therewith,  and  for 
amending  in  some  respects 
the  law  relating  to  Ciyil  Pro- 
cedure -  -  -    59.    E. 

Clam  and  Bait  Beds.  See  Sea 
Fisheries. 

Conmiissioners  of  Land  Tax. 
See  Land  Tax  Commissioners 
Names. 

Commissioners  of  Works.  See 
India  Office.  Inland  Beyenue 
Buildings.    Superannuation. 

Commons  Inclosure  and  Begu- 
lation.  See  Inclosure,  &c. 
Orders  Confirmation. 

Commons  (Metropolitan).  See 
Metropolitan  Commons  Acts. 

Consolioated  Fund:  to  apply 
the  sum  of  2,500,0002.  out  of 
the  Consolidated  Fund  to  the 
Service  of  the  year  ending 
the  3lBt  day  of  March  1881  •      1.    U.K. 
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Consolidated  Fund :  to  apply  the 
sum  of  13,355.617Z.4«.  2d.  out 
of  the  Consolidated  Fund  to 
the  Service  of  the.  years 
ending  the  3l8t  day  of  March 
1880,  1881,  and  1882  - 

to    apply    the  -  sum    of 

6,975.627/.  out  of  the  Consoli- 
dated Fund  to  the  Service  of 
the  year  ending  the  31st  day 
of  March  1882 

to    apply    the    sum     of 

21,695,712/.  out  of  the  Con- 
solidated Fund  to  the  Service 
of  the  year  ending  the  31st 
day  of  March  1882     - 

to     apply    the    sum    of 


Chap. 


8.    U.K. 


15.     U.K. 


60.    U.K. 


13,764,507/.  out  of  the  Con- 
solidated Fund  to  the  Service 
of  the  year  ending  the  Slst 
day  of  March  188^ ;  and  to 
appropriate  the  Supplies 
granted  in  this  Session  of 
Parliament    - 


-    56.    U.K. 


See  also  National  Debt. 


-    41.     E.  &L 


Conveyancing  and  Law  of  Pro- 
perty; for  simplifying  and 
improving  the  practice  of 
Conveyancing ;  and  for  vest- 
ing in  Trustees,  Mortgagees, 
and  others  various  powers 
commonly  conferred  by  pro- 
visions inserted  in  Settle- 
ments, Mortgages,  Wills,  and 
other  Instruments;  and  for 
amending  in  various  parti- 
culars the  Law  of  Property ; 
and  for  other  purposes 

for  making  Detter  pro- 
vision respecting  the  Be- 
mnneration  of  Solicitors  in 
Conveyancing  and  other  non- 
contentious  Business 

Coroners;  to  amend  the  Law 
relating  to  Coroners  in  Ire- 
land  -  -  -  - 

Corrupt  Practices  (Suspension 
of  Elections) ;  to  suspend  for 
a  limited  period,  on  account 
of  Corrupt  Practices,  the 
holding  of  an  Election  of  a 
Member  or  Members  to  serve 
in  Parliament  for  certain 
cities  and  boroughs  [Boston ; 
Canterbury  ;  Chester ;  Glou- 
cester; Macclesfield;  Oxford; 
Sandwich]      -  -  -    42.    E. 

Court  of  Appeal  for  Honduras. 
See  British  Honduras. 


44.    E.  &  I. 


35.    L 


Chap. 
Court  of  Bankruptcy  in  Ireland. 

See  Bankruptcy,  &c. 
Customs  and  Inland  Revenue ; 

to  grant  certain  Duties    of 

Customs  and  Inland  Revenue, 

to  alter  other  Duties,  and  to 

amend  the  Laws  relating  to 

Customs  and  Inland  Revenue 

[Customs  :       Tea  ;       Beer  ; 

Spirits,  Ac.  Excise :  Brewers 

Licences ;    Spirits  ;   Foreign 

Wines.   Taxes:  Income  Tax; 

Inhabited       House       Duty. 

Stamps :     Probate,    Legacy, 

and  Succession  Duty,  Ac]    -     12.    U.K. 
Customs  (Officers,  Ac.) ;  to  pro- 

vide  for  the  employment  of 

certain  Officers  and  Clerks  by 

the  Commissioners  of   Cus- 
toms -  -  .  -    30.    U.K. 


Drainage  Orders  Confirmation; 
to  confirm  certain  Provisional 
Orders  under  the  Land 
Drainage  Act,  1861  (24  A  25 
Vict.  c.  133.),  relating  to 
Swavesey  and  Fen  Drayton 
(Cambridfire),  and  Feltwell 
and  Methwold  (Norfolk) 


-    ci.    £. 


East  Indian  Railway ;  for  mak- 
ing further  provision  with 
respect  to  the  redemption  of 
the  Annuity  created  under 
the  East  Indian  Railway 
Company  Purchase  Act,  1879 
(42  A  43  Vict.  c.  ccvi.) ;  and 
for  other  purposes     -  -    53.    U.K 

Education.  See  Education  De- 
partment Orders  Confirma- 
tion. Leases  for  Schools. 
Royal  University  of  Ireland. 

Education  Department  Orders 
Confirmation;  to  confirm  a 
Provisional  Order  made  by 
the  Education  Department 
under  the  Elementary  Edu- 
cation Act,  1870  (33  A  34 
Vict.  c.  75.),  to  enable  the 
School  Board  for  the  United 
School  District  of  Clay  Lane, 
Derby,  to  put  in  force  the 
Lancfs  Clauses  Consolidation 
Act,  1845,  and  the  Acts 
amending  the  same  -  <-    Iziv.    £. 

to  confirm  a  similar  Order 

to  enable  the  School  Board 
for  London  to  put  in  force 
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clxyii.    £. 


the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  the  Acts 
amending  the  same   - 

Elections  (Mnnicipal);  to  amend 
the  Municipal  Elections 
Amendment  (Scotland)  Act, 
1868  (31  &  32  Vict.  c.  108.)  -    13.    S. 

Elections  (Parliamentary).  See 
Corrupt  Practices,  Ac.  Uni- 
Tersities  Elections. 

Elementary  Education  Act, 
1870.  See  Education  Depart- 
ment Orders  Confirmation. 

Erne  Lough  and  Eiver ;  to  ex- 

Elain  and  amend  the  Erne 
lOugh  and  Biver  Acts,  1876 
and  1879  (30  &  40  Vict, 
c.  ccxzxyii.  and  42  <&  43  Vict, 
c.ccxzii.)  ... 
Excise.  See  Customs  and  In- 
land Bevenue. 
Expiring  Laws  Continuance ;  to 
continue  various  expiring 
Laws  -  -  -  - 

[For    Acts    continiLcd,    eee 
Table  A,] 


ccxviii.    I. 


70.    U.K. 


11.    E.&S. 


Fisheries ;  to  further  amend  the 
law  relating  to  Sea  Fisheries 
by  providing  for  the  protec- 
tion of  Clam  and  other  Bait 
Beds  •  .  .  . 

*  to  amend  the  law  regpila- 
ting  the  Close  Season  for 
fishing  for  Pollen  in  Ireland  -    66,    L 

Foreign  Wines.  See  Customs 
andlnland  Bevenue. 

Fugitive  Offenders;  to  amend 
the  law  with  respect  to  Fugi- 
tive Offenders  in  Her  Ma- 
jesty's Dominions,  and  for 
other  purposes  connected 
with  the  Trial  of  Offenders  -    69.    U.K. 


Gas  Orders  Confirmation;  to 
confirm  certain  Provisional 
Orders  made  by  the  Board 
of  Trade  under  the  Gas  and 
Water  Works  Facilities  Act, 
1870  (33  &  34  Vict.  c.  70.), 
relating  to  Brentford  Gas, 
Chichester  Gas,  Ely  Gas, 
Gray's  Thurrock  Gas,  Ilford 
Gas,  Kirkham  Gas,  North- 
fieet  and  Greenhitbe  Gas, 
Pinner  Gas,  Staines  end 
Egham  Gas,  Stone  Gas,  and 
mkltham  Abbey  and  Ches- 

Vol.  LX.— Law  Jouh.  Stat. 


67.    U.K. 


Cliap. 
hunt  Gas  ;  and  to  amend  the 

Gas  and  Water  Works  Faci- 
lities Act,  1870,  in  so  far  as 
relates  to  the  District  of  the 
Brentford  Gas  Company       -    ciii.    E. 

Gas  Orders  Confirmation;  See 
also  Local  Grovemment 
Board's  Orders  Confirmation 
(a.) 

General  Pier  and  Harbour  Act, 
1861,  See  Pier  and  Harbour 
Orders  Confirmation. 

Gloucester  Election.  See  Cor- 
rupt Practices. 

Gunpowder,  Use  of,  in  Mines. 
See  Stratified  Ironstone 
Mines. 

Hawkers  of  Petroleum ;  to  re- 
gulate the  hawking  of  Petro- 
leum and  other  subjects  of  a 
like  nature     ... 

Highways.  See  South  Wales 
Bridges. 

Highways  and  Locomotives  Act, 
1878 ;  to  amend  certain  pro- 
visions of  the  Highways  and 
Locomotives  (Amendment) 
Act,  1878  (41  &  42  Vict.  c.  77.)    72.    B. 

See  also  Local  Government 

Board's  Orders  Confirmation 
(Jb). 

Honduras;  to  authorise  the 
establishment  of  a  Court  of 
Appeal  for  Her  Majesty's 
Colony  of  British  Honduras  - 

House  Duty.  See  Customs  and 
Inland  Itevenue. 

Inclosure,  Ac.  Orders  Confir- 
mation; to  confirm  (in  pur- 
suance of  a  Report  of  the 
Inclosure  Commissioners  for 
England  and  Wales)  the  Pro- 
visional Order  for  the  regu- 
lation of  certain  lands  known 
as  Langbar  Moor,  situate  in 
the  township  of  Nesfield- 
with-Langbar,  in  the  parish 
of  Hkley  (York) 

to  confirm  a  similar  Order 


36.    a 


-    xix.    B. 


for  the  regulation  of  certain 
Lands  known  as  Beamsley 
Moor,  situate  in  the  township 
of  Beamsley s  Both,  in  the 
parish  of  Skipton  (York) 
to  confirm  similar  Orders 


XX.    E. 


for  the  inclosure  of  certain 
Lands  known  as  Scotton  and 
Ferry  Common,    situate   in 
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the      parish      of      Scotton 
(Lincoln)         -  -  - 


Chap. 


XXI. 


E. 


Inclosure,  &c.  Orders  Confir- 
mation ;  to  confirm  a  similar 
Order  for  the  inolosure  of  cer- 
tain Lands  known  as  Wibsoy 
Slack  and  Low  Moor  Com- 
mons, situate  in  the  township 
of  North  Bier  ley,  in  the 
parish  of  Bradford  (York)     -    xxii,    E. 

to  confirm  a  similar  Order 

for  the  inclosure  of  certain 
Lands  known  as  Thurstaston 
Common,  situate  in  the  parish 
of  Thurstaston  (Chester)       -    c.    E. 
to  confirm  a  similar  Order 


for  the  regulation  of  certain 
Lands  known  as  Shenfield 
Common,  situate  in  the  parish 
of  Shenfield  (Essex)  -  -    clxi.    E. 

Incumbents  of  Benefices ;  to 
extend  for  a  period  not  ex- 
ceeding three  years  the  term 
fixed  for  the  Itepayment  of 
Loans  granted  by  tne  Gk>yer- 
nors  of  the  Bounty  of  Queen 
Anne  for  the  Augmentation 
of  the  Maintenance  of  the 
Poor  Clergy  to  Incumbents 
of  Benefices   -         .  -  -    25.    E. 

India  Office;  for  providing  a 
Superannuation  Allowance 
for  the  Auditor  of  the  Ac- 
counts of  the  Secretary  of 
State  for  India  in  Council  and 
his  Assistants  -  -    63.    U.K. 

to  authorise  the  Secre- 
tary of  State  for  India  in 
Council  to  sell  a  piece  of 
land  in  Charles  Street,  West- 
minster, to  the  Commis- 
sioners of  Her  Majesty's 
Works  and  Public  Buildings 
for  the  Public  Service  - .     7.    E. 

Indian  Loan ;  to  make  further 
provision  with  respect  to  the 
Indian  Loan  of  1879  -  -    64..    U.K. 

Inhabited  House  Duties.  See 
Customs  and  Inland  Revenue. 

Inland  Revenue.  See  Customs 
and  Inland  Revenue. 

Inland  Revenue  Buildings ;  for 
the  transfer  of  Property 
held  for  the  Use  and  Service 
of  the  Inland  Revenue  to 
the  Commissioners  of  Her 
Majesty's  Works  and  Public 
Buildings  ;  and  .  for  other 
purposes         •  .  .10.    U.K. 


Chap. 
Interments ;    to     amend     the 

Burial    Grounds    (Scotland) 

Act,    1865   (18   &    19  Vict. 

c.  68.)  .  -  .    27.    S. 

Intoxicating  Liquors,  Sale  of; 
to  prohibit  the  Sale  of  Intoxi- 
cating Liquors  on  Sunday  in 
Wales  -  .  .61.    W. 

Ireland,  Acts  relating  exclu- 
sively to.  See — Bankruptcy, 
&c.  Coroners.  Erne  Lough 
and  River.  Irish  Church 
Act  Amendment.  Land  Law. 
Leases  for  Schools.  Local 
Government  Board,  &c. 
Peace  Preservation.  Petty 
Sessions  Clerks.  Pollen 
Fishing.  Protection  of  Per- 
son and  Property.  Public 
Loans.  Reformatory  Institu- 
tions. Royal  University  of 
Ireland.    Tramways. 

Irish  Church  Act  Amendment; 
to  make  provision  for  the 
future  administration  of  the 
Property  and  the  perform- 
ance of  the  Duties  vested  in 
the  Commissioners  of  Church 
Temporalities  in  Ireland       -    71.    I. 

Irish  Land  Act.  See  Land 
Law  (Ireland). 

Ironstone  Mines .  See  Stratified 
Ironstone  Mines. 


Judicature  Acts  Amendment; 
to  amend  the  Supreme  Court 
of  Judicature  Acts;  and  for 
other  purposes  •  -    68. 

Judicial  Committee ;  to  further 
improve  the  Administration 
of  Justice  in  the  Judicial 
Committee  of  the  Privy 
Council  -  -  -      3. 

Justice,  Administration  of. 
See — Bankruptcy,  &o.  British 
Honduras.  Central  Criminal 
Court.  Conveyancing  and 
Law  of  Property.  Coroners. 
Fugitive  Oflenders.  Judicial 
Committee.  Married  Wo- 
men's Property.  ^N^ewspaper 
Libel,  &c.  Peace  Preserva- 
tion. Petty  Sessions  Clerks. 
Presuniption  of  Life  Limita- 
tion. Protection  of  Person 
and  Property.  Reformatory 
Institutions.    Solicitors  Re- 


E. 


U.K. 
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Chap, 
muneration.  Statute  Law 
Revision  and  Criminal  Pro- 
cedure.- Summary  Jurisdic- 
tion. Supreme  Court  of 
Judicature. 

Land  Drainage  Orders  Confirm 
mation ;  to  confirm  certain 
Provisional  Orders  under  the 
Land  Drainage  Act,  1861 
(24  &  25  Vict.  c.  133.),  relat- 
ing  to  Swavesey  and  Fen 
Drayton  (Cambridge),  and 
Feltwell  and  Methwold 
(Norfolk)        -  -       .     -    ci.    E. 

Land  Law  (Ireland) ;  for  further 
amending  the  Law  relating 
to  the  Occupation  and  Owner- 
ship of  Land  in  Ireland ;  and 
for  other  purposes  relating 
thereto  -  -  -    49.    I. 

Land  Tax  Commissioners 
Names ;  to  appoint  additional 
Commissioners  for  executing 
the  Acts  for  granting  a  Land 
Tax  and  other  Rates  and 
Taxes-  -  -  -    16.    E. 

Law  of  Libel  Amendment.  See 
Libel  Law  Amendment. 

Law  of  Property  Amendment. 

See  Conveyancing  and  Law 

of  Property. 
Leases  for  Schools ;  to  facilitate 

leases  of  land  for  the  erection 

thereon  of  Schools  and  Build- 
ings  for    the    promotion    of 

Public  Education  in  Ireland      65.     I. 
Legacy    Duty.      See    Customs 

and  Inland  Revenue. 
Letters  of  Administration.    See  • 

Customs  and  Inland  Revenue. 
Libel    Law    Amendment ;    to 

amend  the  Law  of  Newspaper 

Libel,  and  to  provide  for  the 

Registration    of   Newspaper 

Proprietors     -  -  -    60.     E.  &  I. 

Licensing    Acts    Amendment. 

See  Sunday  Closing  (Wales). 
Life,  Presumption  of;  to  amend 

the  Law  as  regards  the  Pre- 
sumption of  Life  in  persons 

long  absent  from  Scotland    -    47.     S. 
Loans    to     Incumbents.       See 

Queen  Anne*s  Bounty. 
Loans.    See  Local  Government 

Board  (Ireland)    Act,    1872, 

Amendment.      Metropolitan 

Board    of   Works.       Public 

Loans.     Public  Works  Loans. 


Local      QoYemment     Board's 
Orders  Confirmation  : — 

(a)  Oas  and  Water  WorJcs 

FadlUies  Acta,  1870, 

and   Public     Health 

Act,  1875 : 

to  confirm  a  Provisional 


Cliap. 


Order  of  the  Local  Govern- 
ment  Board  under  the  pro- 
visions of  the  Gas  and  Water 
Works  Facilities  Act,  1870 
(33  &  34  Vict.  c.  70.),  and 
the  Public  Health  Act,  1875 
38  &  39  Vict.  c.  55.),  renting 
to  the  Borough  of  Bridg^north    Ixvii. 

(b)  Highways  and  LocO' 
motives  Acts,  1878 ; 
—  to   confirm  a  Provisional 


of  the  Local  Government 
Board  under  the  provisions  of 
the  Divided  Parishes  and 
Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict.  c.  61.),  as 
amended  and  extended  by 
the  Poor  Law  Act,  1879  (42 
&  43  Vict.  12.),  relating  to  the 

Earishes  of  Asgarby,  Boling- 
roke,  Boston,  Carrington, 
Chesilbome,  Frieston,  Hag- 
naby,  Hareby,  Hundleby, 
Keal  West,  Levertori,  Lusby, 
Mavis  Enderby,  Milton 
Abbas,  Miningsby,  Ower- 
moigne,  Reithby,  Revesby, 
Spilsby,  Stickford,  and 
Thorpe,  and  to  the  Town- 
ships of  Asselby,  Balkholme, 
Barmby-on-the-Marsh,  Bella- 
size,  Blacktoft,  Cotness,  East- 
rington,  Gilbcrdike,  Kendal, 
Kilpin,  Ejiedlington,  Laxton, 
Metham,  Nether  Graveship, 
Salt  marsh,  Skelton,  and 
Yokefleet  ... 
—  to  confirm  certain  similar 
Orders  relating  to  the 
Parishes  of  Bromsgi^ove, 
Claines,  Dodderhill,  Grafton 
Manor,     Hadsor,     Hampton 


E. 


Order  of  the  Local  Go- 
vernment Board  under  the 
Highways  and  Locomotives 
(Amendment)  Act,  1878  (41 
&  42  Vict.  c.  77.),  relating  to 
the  East  Riding  of  the  County 
of  York  ...    xvi. 

(c)  Pow  Law  Ads,  1876 
and  1879 : 
—  to  confirm  certain  Orders 


E. 


xvii. 


E. 
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Chap. 
Lovett,  Hanbnry,  Hinlip,  In- 

Liberties,     PelQam      Lands, 

Saint  Andrew,  Saint  Nicholas, 

Saint        Peter,        Salwarpe, 

Swineshead,  Upton  Warren, 

and  Wamdon  -  .    Ixii.    E. 

Local      Grovemment     Board*s 
Orders  Coufirmation — conL 
(d)  Public    Health     Ad, 
1875: 
to   confirm    certain    Pro- 
visional Orders  of  the  Local 
Government  relating  to  the 
Borough  of  Godalming,  the 
Improvement  Act  District  of 
L3rtham,  and  the  Borough  of 
Stratford-upon-Avon-  -    i.    E. 
to  confirm  certain  similar 


Orders  relating  to  the  City 
and  Borough  of  Bath,  the 
Local  Government  District 
of  Bowness,  the  Improvement 
Act  District  of  Cambridge, 
the  Borough  of  Derby,  the 
Port  of  Hartlepool,  and  the 
Local  Government  District  of 
Wigton  -  -  -    XV.    E. 

to  confirm  certain  similar 


Orders  relating  to  the 
Boroughs  of  Berwick-upon- 
Tweed  and  Cheltenham,  the 
Urban  Sanitary  District  of 
Folkestone,  the  Eural  Sani- 
tary District  of  the  Hendon 
Union,  the  Metropolis,  and 
the  Local  Government  Dis- 
tricts of  Redmth,  Swinton, 
and  Willington  •  •    Izi.    E. 

to  confirm  certain  similar 


Orders  relating  to  the  Rural 
Sanitary  District  of  the 
Brentford  Union,  the  Bromley 
and  Beckenham  Joint  Hos- 
pital District,  the  Local 
Government  District  of 
Burgess  Hill,  the  Rural 
Sanitary  District  of  the 
Cuckfield  Union,  the>  Local 
Government  District  of 
Houghton  -  le  -  Spring,  the 
Special  Drainage  District  of 
Hnrstpierpoint,  the  Local 
Government  District  of 
Marple,  the  Stourbridge  Main 
Drainage  District,  and  the 
Rural  Sanitary  District  of 
the  Whitehaven  Union  -    Ixiii,     E. 

—  to  confirm  certain  similar 
Orders  relating  to  the 
Boroughs    of     Halifax    and 


Leeds,  and  tho  City  of  Man- 
chester .  .  . 
Local      Government      Board^s 
Orders  Confirmation — conL 
(d)  Public    Jlealth     Act, 
1875— cont. 

to  confirm  a  similar  Order 

relating  to  the  Borough  of 
Birmingham  - 

to  confirm  certain  similar 


Orders  relating  to  the  Local 
Government  District  of 
Cottingham,  the  Lanchester 
Joint  Hospital  District,  and 
the  Improvement  Act  District 
of  Middleton  and  Tonge 
to  confirm  certain  similar 


Orders  relating  to  the  Local 
Government  Districts  of 
Askern  and  Atherton,  the 
Borough  of  Birmingham,  the 
Local  Government  Districts 
of  Ealing  and  Hampton  Wick, 
the  City  of  Liverpool,  the 
Borough  of  Middlesbrough, 
nnd  the  Local  Government 
Districts  of  Selby  and 
Shipley  -  -  . 

to  confirm  certain  similar 


orders  relating  to  the  Local 
Government  Districts  of  Hor- 
field  and  Teignmouth 
—  to  confirm  certain  similar 
Orders  relating  to  the  Bir- 
mingham, Tame,  and  Rea 
Main  Sewerage  District,  the 
Local  Government  Districts 
of  Cowpen  and  Leigh,  the 
Borough  of  Nottingham,  and 
the  Local  Government  Dis- 
trict of  Risca 

to  confirm  certain  similar 


Orders  relating  to  the  Local 
Government  Districts  of 
Acton,  Buxton,  and  Cromp- 
ton,  the  Port  of  Harwich, 
the  Improvement  Act  Dis- 
trict of  Llandudno,  tho 
Borough  of  Monmouth,  the 
Local  Government  District  of 
Normanton,  the  Borough  of 
Pontefract,  the  Local  Govern- 
ment District  of  Wallasey,  the 
Borough  of  Walsall,  the  Im- 
provement Act  District  of 
Wath-upon-Deai  ne,  and  the 
Local  Bonrd  of  Health 
District  of  Woolwich 

Local     Government      Board*B 
(Ireland)    Orders    Confirma- 


Cfaap. 
Ixvi,    E. 


-    Ixviii.    E. 


R 


xcviii.     £. 


xcix.     E. 


-    cii.    E. 


clxii.     E. 
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tion ;  to  confirm  certain 
Provisional  Orders  of  the 
Local  Government  Board  for 
Ireland  relating  to  the  towns 
Clonakilty,  Dromore,  and 
Navan  ...    iji.    I. 

Local  Government  Board*s 
(Ireland)  Orders  Confirma- 
tion ;  to  confirm  certain  simi- 
lar Orders  relating  to  Water- 
works in  the  towns  of  Bandon 
and  Bangor,  and  in  the  Little 
Island  in  the  county  of  Cork-    Ixv.    I. 

to  confirm  certain  similar 

Orders  relating  to  the  towns 
of  Balljmena,  Bol mallet,  and 
Enniskerry     -  -  .    Ixix.    I. 

Local  Government  Board  (Ire- 
land) Act,  1872,  Amendment; 
to  make  provision  for  the 
payment  by  reduced  Instal- 
ments of  Loans  under  the 
Seed  Supply  (Ireland)  Act, 
1880  (43  Vict.  c.  1.) ;  and  to 
amend  and  explain  the  Be- 
lief of  Distress  (Ireland) 
Amendment  Act,  1880  (43  & 
44  Vict.  c.  14.),  and  the  Local 
Grovemment  Board  (Ireland) 
Act,  1872  (35  A  36  Vict.  c. 
69.)     -  -  -  -    28.    L 

Local  Taxation  Betums ;  to  pro- 
vide for  an  annual  Keturn  of 
Bates,  Taxes,  Tolls,  and  Dues 
levied  for  local  purposes  in 
Scotland         -  -  -    6.    S. 

Locomotives.  See  Highways 
and  Locomotives  Act,  1878. 

Macclesfield  Election.  See  Cor- 
rupt Practices. 

Married  Women's  Property ; 
for  tho  amendment  of  the 
Law  regarding  Property  of 
Married  Women  in  Scotland    21.     S. 

Metallic  Mines ;  to  amend  the 
Law  relating  to  the  use  of 
Gunpowder  in  certain  Strati- 
fied Ironstone  Mines  - 

Metropolitan  Board  of  Works ; 
for  farther  amending  the 
Acts  relating  to  the  raising 
of  Money  by  tho  Metropolitan 
Board  of  Works  ;  and  for 
other  purposes  relating 
thereto 

Metropolitan  Commons  Act ; 
to  confirm  a  Scheme  under 
the  Metropolitan  Commons 
Act,  1866  (29  &  30  Vict.  c. 


.    26.    U.K. 


-    48.    E. 


Chap. 

122.)  and  the    Metropolitan 

Commons  Amendment  Act, 

1869  (32  &  33  Vict.  c.  107.) 

relating  to  Brook  Green,  Eel 

Brook     Common,     Parson's 

Green,   and  another  piece  of 

waste    land    adjoining    the 

King's  Road  ...    xviii.     E. 
Metropolitan  Open  Spaces;  to 

amend  the  Metropolitan  Open 

Spaces  Act,  1877  (40  &  41 

Vict.  c.  35.)    -  -  -    34.    E. 

Mortgages.    See  Conveyancing 

and  Law  of  Property. 
Municipal  Electipns ;  to  amend 

the      Municipal      Elections 

Amendment  (Scotland)  Act, 

1868  (31  &  32  Vict.  c.  108.)  -    13.    S. 

National  Debt;  to  make  fur- 
ther provision  respecting  the 
National  Debt  and  the  In- 
vestment of  Moneys  in  the 
hands  of  the  National  Debt 
Commissioners  on  account 
of  Savings  Banks  and  other- 
wise   -  -  -  -     55.    U.K. 

NewB})aper  Libel  and  Regis- 
tration; to  amend  the  Law 
of  Newspaper  Libel,  and  to 
provide  for  the  Registration 
of  Newspaper  Proprietors     -    60.    E.  A  L 

Newspapers,  Transmission  of; 
for  further  regulating  the 
Transmission  of  Newspapers    19.    U.K. 


Occupation  and  Ownership 
of  Land  in  Ireland ;  to 
amend  the  Law  relating  to 
the  Occupation  and  Owner- 
ship of  Land  in  Ireland ;  and 
for  other  purposes  relating 
thereto  -  -  -    49.    L 

Ofienders  (B^affitive).  See  Fu- 
gitive Offenders. 

Open  Spaces  (Metropolis);  to 
amend  the  Metropolitan  Open 
Spaces  Act,  1877  (40  &  41 
Vict.  c.  35.)    -  -  -    34.     E. 

Oxford  Election.  See  Corrupt 
Practices. 


Parliamentary  Elections.  See 
Corrupt  Practices,  Ac. 
Universities  Elections. 

Patriotic  Fund ;  to  amend  the 
Patriotic  Fund  Act,  1867  (30 
A  31  Vict.  c.  98.),  and  make 
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further  provifiion  respectinj 
certain  Funds   administere 
by  the  same  Commissioners 
as  the  Patriotic  Fund 


Chap. 


-    46.     U.K. 

Peace  Preservation ;  to  amend 
the  Law  relating  to  the  carry- 
ing and  Possession  of  Arms, 
and  for  the  Preservation  of 
the  public  Peace,  in  Ireland  •    6.    I. 

Pedlars  Certificates ;  to  amend 
the  Pedlars  Act,  1871  (34  & 
36  Vict.  c.  96.)  as  re^rds 
the  district  within  which  a 
certificate  authorises  a  per- 
son to  act  as  Pedlar  -  -    45.    U.K. 

Petroleum  Hawking;  to  regu- 
late the  hawking  of  Petro- 
leum and  other  substances  of 
a  like  nature  -  -  -    67.    U.K. 

Petty  Sessions  Clerks ;  to 
amend  the  Law  with  respect 
to  the  payment  of  Clerks  of 
Petty  Sessions  in  Ireland     •    18.    I. 

Pier  and  Harbour  Orders  Con- 
firmation; to  confirm  certain 
Provisional  Orders  made  by 
the  Board  of  Trade  under 
the  General  Pier  and  Har- 
bour Act,  1861  (24  &  25  Yict. 
c.  45.)  relating  to  Burghead, 
Cart,  Crarae,  Devonport, 
Folkestone,  Folkestone  (Cen- 
tral), Girvan,  Leven,  Locha- 
line,  Penarth,  Peterhead,  Pit- 
tenweem,  Bamsgate,  Sand- 
haven,  Shanklin,  Stomoway, 
Weston  -  super  -  Mare,  and 
Whitby  - 

Pollen  Fishing ;  to  amend  the 
Law  regulating  the  Close 
Season  for  fishing  for  Pollen 
in  Ireland      -  -  - 

Poor  Law  Acts,  1876  and  1879. 
See  Local  Government 
Board's  Orders  Confirmation 

(c). 

Post  Ofi^ce ;  to  amend  the  Law 
with  respect  to  the  Acquisi- 
tion of  Land  and  the  Execu- 
tion of  Instruments  for  the 
purposes  of  the  Post  Office   -    20.    U.K. 

for  ftirther  regulating  the 

Transmission  of  Newspapers 

—    See  also  Superannuation. 

Presumption  of  Life  Limita- 
tion ;  to  amend  the  Law  as 
regards  the  Presumption  of 
Life  in  {persons  long  absent 
from  Scotland  -  -    47.    S. 


-    cir.     E.  &  S. 


66.    I. 


19.    U.K. 


Ch»p. 

Prison  Act,  1877.  See  Central 
Criminal  Court. 

Privy  Council;  to  farther  im- 
prove the  Administration  of 
Justice  in  the  Judicial  Com- 
mittee of  the  Privy  Council  -      3.    U.K. 

Probate  Duty.  See  Customs 
and  Inland  Revenue. 

Process,  Service  of.  See  Sum- 
mary Jurisdiction. 

Property,  Law  of.  See  Con- 
veyancing and  Law  of  Pro- 
perty. 

Protection  of  Person  and  Pro- 
perty; for  the  better  Pro- 
tection of  Person  and  Pro- 
perty in 'Ireland        -  -      4.     L 

Provisional  Orders  Confirma- 
tion. See  Education  Depart- 
ment. Gtks.  Inclosure,  &c. 
Land  Drainage.  Local  Go- 
vernment Board.  Local 
Government  Board  (Ireland). 
Metropolitan  Commons. 

Piers  and  Harbours.  Tram- 
wavs      Vvater 

Public  Health  Act,  1875.  See 
Local  Government  Board's 
Orders  Confirmation  (a)  (d). 

Public  Health  (Ireland)  Act, 
1878.  See  Local  Govern- 
ment Board's  (Ireland)  Orders 
Confirmation. 

Public  Loans  (Ireland)  Bemis- 
sion  ;  to  remit  certain  Loans 

f  Tithe     Composition,     &c.] 
brmerly  made    out   of  the 
Consolidated  Fund   -  -    32.    I. 

Public  Works  Loans ;  to  grant 
Money  for  the  purpose  of 
Loans  by  the  Public  Works 
Loan  Commissioners  and 
the  Commissioners  of  Public 
Works  in  Ireland;  and  for 
other  purposes  relating  to 
Loans  by  those  Commis- 
sioners -  -  -    38.    U.K. 


Queen  Anne's  Bounty;  to 
extend  for  a  period  not  ex- 
ceeding Three  Years  the 
term  fixed  for  the  Repay- 
ment of  Loans  granted  by 
the  Governors  of  the  Bounty 
of  Queen  Anne  for  the 
Augmentation  of  the  Main- 
tenance of  the  Poor  Clergy 
to  Incumbents  of  Benefices  -    25.    E. 
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Reformatory  Institutions ;  to 
facilitate  the  building,  en* 
largement,  and  maintenance 
of  Keformatory  Institutions 
in  Ireland      -  -  -    29.    I. 

Registration  of  Births  and 
Deaths.  See  Burial  and 
Registration  Acts. 

Registration  of  Newspaper 
Rroprietors.  See  Newspaper 
Libel  and  Registration. 

Registration  of  Voters.  See 
Uniyersities  Elections. 

Regulation  of  Commons.  See 
Inclosure,  Ac.  Orders  Con- 
&:mation. 

Regulation  of  the  Forces.  See 
Army  Discipline,  &c. 

Relief  of  Distress  (Ireland)  Act, 
1880.  See  Local  Government 
Board  (Ireland)  Act  Amend- 
ment. 

Removal  Terms  (Burghs) ;  to 
provide  for  uniform  Terms 
of  entry  to  and  removal  from 
Houses  within  Burghs  in 
Scotland         -  -  -    39.     S. 

Representation  of  the  People 
(Scotland)  Act,  1868.  See 
Universities  Elections. 

Royal  University  of  Ireland; 
for  providing  Funds  to  defray 
certain  of  the  Expenses  of 
the  Royal  University  of 
Ireland  -  -  •    52.    I. 


Sale  of  Intoxicating  Liquors; 
to  prohibit  the  Sale  of  In- 
toxicating Liquors  on  Sunday 
in  Wales         -  -  -     61.     W. 

Sandwich  Election.  See  Cor- 
rupt Practices. 

Savings  Banks ;  to  make  further 
provision  respecting  the 
National  Debt  and  the  In- 
vestment of  Moneys  in  the 
hands  of  the  National  Debt 
Commissioners  on  account  of 
Savings  Banks  and  other- 
wise   -  -  -  - 

School  Boards.  See  Education 
Department  Orders  Confir- 
mation. 

Schools  (Leases) ;  to  facilitate 
leases  of  land  for  the  erection 
thereon  of  Schools  and 
Buildings  for  the  promotion 
of  Public  Education  in  Ire- 
land   •  •  -  -    65.    L 


55.    U.K. 


Chap. 

Scotland,    Acts    relating    ex- 
clusively to.  iS^ee  Bankruptcy, 

&o.    Burial  Grounds.    Local 

Taxation  Returns.    Married 

Women's   Property.     Muni- 
cipal Elections.  Presumption 

of  Life  Limitation.  Removal 

Terms   (Burghs).    Summary 

Jurisdiction.        Universities 

Elections. 
Sea  Fisheries ;  to  further  amend 

the    Law    relating    to    Sea 

Fisheries    by  providing   for 

the  protection  of  Clam  and 

other  Bait  Beds         -  -     11.     E.  &  S. 

Seeds  Loan  (Ireland)  Act,  1880. 

See  Local  Government  Board 

(Ireland)  Act  Amendment. 
Settlements.  See  Conveyancing 

and  Law  of  Property. 
Solent   Navigation;    to  make 

provision  with  respect  to  the 

Navigation    of    the    Solent 

between  the  Isle  of  Wight 

and    the    Mainland    in    the 

county  of  Hants         -  -    ccxix.     E. 

Solicitors   Remuneration ;    for 

making  better  provision  re- 
specting  the  Remuneration 

of  Solicitors  in  Conveyancing 

and    other    non-contentious 

business  -  -  -    44.     E.  &  I. 

South  Wales  Bridges ;  to  enable 

County  Authorities  in  South 

Wales    to    take   over    and 

contribute    towards    certain 

Bridges,     and     to    remove 

doubts  as  to  the  liability  to 

repair    the   Highways    over 

and  adjoining  certain  Bridges 

which  have  been  rebuilt       -    14.     W. 
Spirits.    See  Customs  and  In- 
land Revenue. 
Stamps.     See  Customs  and  In- 

land  Revenue. 
Statute  Law  Revision  and  Civil 

Procedure ;     for    promoting 

the  Revision  of  the  Statute 

Law  by  repealing  various  en- 
actments chiefly  relating  to 

Civil  Procedure  or  mattcrd 

connected  therewith,  and  for 

amending  in   some  respects 

the  law  relating  to  Civil  Pro- 
cedure -  -  -    59.    E. 
Statutes  Continuance.    See  Ex- 

?iring    Laws    Continuance, 
'umpike  Acts  Continuance. 
Stratified  Ironstone  Mines ;  to 
amend  the  Law  relating  to 
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Chap, 
the   U50    of    Gunpowder    in 
certain   Stratified  Ironstone 
Mines  -  -  -26.     U.K. 

Sacccssion  Duty.  See  Customs 
and  Inland  Revenue. 

Summary  Jurisdiction ;  to 
amend  the  Law  respecting 
the  Service  of  Process  of 
Courts  of  Summary  Jurisdic- 
tion in  England  and  Scotland    24.    E.  &  S. 

to  amend  the  Summary 

Procedure  Act,  1864  (27  &  28 

Vict.  c.  53.)    .  -  -    33.     S. 

Summary  Procedure  Act,  1864 ; 
to  amend  the  Summary  Pro- 
cedure Act,  1864  (27  &  28 
Vict.  c.  53.)    -  .  -    33.    S. 

Sunday  Closing  (Wales) ;  to 
prohibit  the  Sale  of  Intoxi- 
cating Liquors  on  Sunday  in 
Wales  -  •  -    61.    W. 

Superannuation ;  to  extend  the 
Superannuation  Act  Amend- 
ment Act,  1873  (36  &  37  Vict. 
0.  23.),  to  certain  persons  ad- 
mitted into  subordinate  situa- 
tions in  the  depai-tments  of 
the  Postmaster-General,  and 
the  Commissioners  of  Her 
Majesty's  Works  and  Public 
Buildings       -  -  -43.    U.K. 

See  also  India  Ofl&ce. 

Supreme  Court  of  Judicature ; 
to  amend  the  Supreme  Court 
of  Judicature  Acts;  and  for 
other  purposes  -  -    68.    E. 

Surgeons  (Veterinary)  ;  to 
amend  the  Law  relating  to 
Veterinary  Surgeons  -    62.    U.K. 


Taxation,  Local ;  to  provide  for 
an  annual  Return  of  Bates, 
Taxes,  Tolls,  and  Dues  levied 
for  Local  Purposes  in  Scot- 
land   .  -  -  - 

Taxes.  See  Customs  and  In- 
land Revenue. 

Tea  Duties.  See  Customs  and 
Inland  Revenue. 

Tenure  of  Land  in  Ireland.  See 
Land  Law  (Ireland). 

Tithe  Composition,  &c.  See 
Public  Loans  (Ireland)  Re- 


6.     S. 


mission. 
Tramways ;  to  amend  the  Tram- 
ways (Ireland)  Acts,  1860, 
1861,  and  1871  (23  &  24  Vict. 
c.  152.,  24  &  26  Vict.  c.  102., 
and  34  &  35  Vict.  c.  114.)     - 


17.    I. 


Chap. 

Tramways  Orders  Confirma- 
tion ;  to  confirm  certain  Pro- 
visional Orders  made  by  the 
Board  of  Trade  under  the 
Tramways  Act,  1870  (33  &  34 
Vict.  c.  78.),  relating  to 
Bootle-cum-Linacre  Corpora- 
tion Tramways,  Gravesend, 
Rosherville,  and  Northfleet 
Tramways,  Jarrow  and  Heb- 
burn  and  District  Tramways, 
Liverpool  Corporation  Tram- 
ways (Extension),  Manchester 
Corporation  Tramways,  Mid- 
dlesorough  Tramways  (Ex- 
tensions), Korth  Stafford- 
shire Tramways  (Extensions), 
Rusholme  Local  Board  Tram- 
ways, Shipley  Tramways, 
South  G^sforth  Tramways, 
South  Shields  Corporation 
Tramways,  Woolwich  and 
South-east  London  Tram- 
ways, and  York  Tramways 
(Extensions)  -  •  -    cv.    E. 

to  confirm  certain  similar 

Orders  relating  to  Birming- 
ham and  Western  Districts 
Tramways,  Dudley  and  Tip- 
ton Tramways,  Dudley, 
Stourbridge,  and  Kingswin- 
ford  Tramways,  South  Staf- 
fordshire Tramways,  and 
Wednesbury  and  West  Brom- 
wich  Tramways         -  •    clxiii.     £. 

to  confirm  certain  similar 


Orders  relating  to  Bristol 
Tramways  (Extensions),  Bury 
and  District  Tramways,  City 
of  London  and  Metropolitan 
Tramways,  Lincoln  Tram- 
ways, Lincolnshire  Tram- 
ways, Rochdale  Tramways, 
Shepherd's  Bush  andH^- 
mersmith  Tramways,  and 
Worcester  Tramways  -    clxiv.    E. 

Trustees,  Powers  of.  See  Con- 
veyancing and  Law  of  Pro- 
perty. 

Turnpike  Acts  Continuance ; 
to  continue  certain  Turnpike 
Acts,  and  to  repeal  certain 
other  Turnpike  Acts;  and 
for  other  purposes  connected 
therewith       -  -  -31.    E. 


Universities  Elections ;  to  make 
ftirther  provision  in  regard 
to  thfi  Registration  of  Parlia* 
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mentary  Voters,  and  also  in 
regard  to  the  taking  of  the 
Poll  hj  means  of  Voting 
Papers,  in  the  Universities  of 
Scotland 
University  of  Ireland ;  for  pro- 
viding Funds  to  defray 
certain  of  the  Expenses  of  the 
Boyal  University  of  Ireland 

Veterinary  Sargeons ;  to  amend 
the  Law  relating  to  Veteri- 
nary Surgeons 

Voting  at  Elections.  See  Cor- 
rupt Practices.  Universities 
Elections. 

Wales,  Acts  relating  exclusively 
to.  See  South  Wales  Bridges. 
Sunday  Closing. 

Water  Orders  Confirmation  ;  to 
confirm  certain  Provisional 
Orders  made  by  the  Board  of 
Trade  under  the  G«s  and 
Water  Works  Facilities  Act, 


Chap. 


-    40.    S. 


52.    I. 


62.    U.K. 


1870  (33  &  34  Vict.  c.  70.), 
relating  to  Dyserth,  Meliden, 
and  Prestatyn  Water, 
Harwich  Water,  Henley-on- 
Thames  Water,  Newport  and 
Pillgwenlly  Water,  New- 
haven  and  Seaford  Water, 
and  Poole  Water 

Water  Orders  Confirmation ; 
See  also  Local  Grovemment 
Board's  Orders  Confirma- 
tion (a). 

Wild  Birds  Protection ;  to  ex- 
plain the  Wild  Birds  Pro- 
tection Act,  1880  (43  &  44 
Vict.  c.  35.)    - 

Wills.  See  Conveyancing  and 
Law  of  Property.  Customs 
and  Inland  Bevenue. 

Wines.  See  Customs  and  In- 
land Bevenue. 

Women  (Married);  for  the 
amendment  of  the  Law  re- 
garding Property  of  Married 
Women  in  Scotland  • 


Chap. 


clxv.    E. 


61.    U.K. 


-    21.    S. 
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TABLES 


SHOWING 


THE    EFFECT     OF     THE    YEAR'S    LEGISLATION. 


Table  A.— Acts  of  44  &  45  Yict.  (in  order  of  Chapter),  showing  their  effect  on  former  Acts. 

Table  B. Acts  of  former  Sessions  (in  Chronological  Order)  Eepealed  and  Amended  by  Acts  of 

44  &  45  Yict. 


(A.) 
Acts  of  44  &  45  Yict.  (in  order  of  Chapter),  showing'their  effect  on  former  Acta. 


Ch. 


1.  Consolidaied  Fund  (2,600,OOOL)    [U.K.] 

2.  Burial  and  Begistration  Acts  (Dovhts  Re- 
moval)   [E.] 

Amends  43  &  44  Yict.  c.  41.,  Burial 
Laws  Amendment  Act,  1880. 

3.  Judicial  Committee  of  Privy  Council  [U.K.] 

Provides  that  Lords  Justices  of  Appeal 
shall  be  Members  of  Judicial  Com- 
mittee. 

4.  Protection  of  Person  and  Property  {Ireland) 

[I.] 
Continues  Enactments  as  to  Out-door 

Belief  contained  in  43  Yict.  c.  4.  and 

43  &  44  Vict.  c.  14.,  Belief  of  Distress 

(Ireland)  Acts,  1880. 

5.  Peace  Preservation  (Ireland)     [I.] 

Amends  the  law  relating  to  carrying 
and  possession  of  Arms. 

6.  Local  Taxatioji  Returiis  {Scotland)    [S.] 

Provides  for  preparation,  &c.  of  Annual 
Beturns. 

7.  India    Office    {Sale  of  Superfluous    Land) 
[E.] 

Provides  for  Sale  of  Land  in  Charles 
Street,  Westminster,  to  Commis- 
sioners of  Works. 

Exempts  Buildings  erected  on  such 
Land  from  operation  of  18  &  19  Yict. 
c.  122.,  Metropolitan  Buildings  Act, 
1855. 

Applies  21  &  22  Yict.  c.  106.,  India  Act, 
1858. 

Applies  28  &  29  Yict.  c.32.,  India  Office 
Site  and  Approaches  Act,  1865. 

8.  Coyisolidated   Fund    (13,355,617Z.   4«.    2d.) 

[U.K.] 


Ch. 

9.  Anmf '  Discipline  and  BegiUation  (Annual) 

[U.K.] 

Continues  42  &  43  Yict.  c.  33.,  Army 
Discipline  and  Begulation  Act,  1879. 

Amends  said  Act  as  to  Summary  Punish- 
ment; and  repeals  certain  portions 
thereof  relating  to  Corporal  Punish- 
ment, &c. 

10.  Inland  Revenue  Buildings    [U.K.] 

Applies  15  &  16  Yict.  c.  28.,  Works  and 
PubUc  Buildinps  Act,  1852. 

Incorporates  8  &  9  Yict.  cc.  18.,  19., 
Lands  Clauses  Acts,  1845. 

11.  Sea    FisTieries    {Clam    and     Bait    Beds) 
[E.  &  S.] 

Amends    31    &  32    Yict.    c.  45.,    Sea 

Fisheries  Act,  1868. 
Applies  41  &  42  Yict.  c.  73.,  Territorial 

Waters  Jurisdiction  Act,  1878. 

12.  Customs  and  Inland  Revenue    [U.K.] 

Customs : — 
Continues  Duties  on  Tea. 
Alters  Duties  on  Beer:  Amends  and 

applies  39  &  40  Yict.  cc.  35.,  36.. 

Customs  Acts,  1876. 
Applies  43  &  44  Yict.  c.  20.,  Inland 

Bevenue  Act,  1880. 
Alters   Duties    on    Spirits:   Amends 

39  &  40  Yict.  c.  35.,  Customs  Tariff 

Act,  1876. 
Proyisions  as  to  landing  and  shipping 

of  G^ods. 
Incorporates  certain  sections  of  this 

Act  with  39  &  40  Yict  c.  36.,  Cus- 
toms Consolidation  Act,  1876. 
Excise : — 
Amends  43  &  44  Yict.  c.  20.,  Inland 

Beyenue  Act,  1880,  as  to  Brewers' 

Licences. 
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12.  Customs  and  Inland  Revenue — cont. 

Amends  23  &  24  Vict.  c.  129.  and 
28  &  29  Vict.  c.  98.,  as  to  Allow- 
ances  on  Spirits  exported. 

Provisions  as  to  Warehousing  Foreign 
Wine  in  an  Excise  Warehouse: 
Applies  43  &  44  Vict.  c.  24.,  Spirits 
Act,  1880. 

Taxes : — 

G-rants  Duties  of  Income  Tax,  and 
applies  existing  Acts ;  applies,  also, 
32  &  33  Vict.  c.  67.,  Valuation 
(Metropolis)  Act,  1869. 

Amends  Section  13  of  41  &  42  Vict. 
c  15.,  Customs  and  Inland  Eeyenue 
Act,  1878,  as  to  Exemption  from 
Inhabited  House  Duty. 

Amends  Section  53  of  48  &  44  Vict, 
c.  19.,  Taxes  Management  Act, 
1880,  as  to  its  application  to 
Scotland. 

Stamps : — 
Provisions  as  to  Probate  and  Legacy 

Duties,  and  Duties  on  Accounts : 

Alters  Duties  imposed  by  43  Vict. 

c.  14.,  Customs  and  Inlana  Eevenue 

Act,  1880. 
Provisions  as  to  obtaining  Probate, 

&c.  when  gross  value  of  Estate  does 

not  exceed  300/. :    Extends    38  & 

39  Vict.  c.  41.  and  39  &  40  Vict. 

c.  24.,  as  amended  by  39  &  40  Vict. 

c.  70,  Sheriff  Court  (Scotland)  Act, 

1876. 
Cesser  of  Legacy  and  Succession  Duty 

of  11.  per  cent,   in  certain  cases: 

Amends  55  G-eo.  3.  c.  184.,  and  16 

A  17  Vict.  c.  51. 
Amends  33  &  34  Vict.  c.  97.,  as  to 

certain  Instruments  and  Policies. 
Stamp  Duty  on  Stock  Certificates  to 

Bearer  under  38  &  39  Vict  c.  83., 

Local  Authorities  Loans  Act,  1875. 
Stamp  Duties  of  Id,  may  be  denoted 

by  rostage  Stamps,  and  vice  versd. 
Eepeals  Enactments  m  Schedule  ;  viz. : 
3  &  4  Vict.  c.  96.  s.  20.,  Postage 

Duties. 
23  &  24  Vict.  c.  129.,  ss.  2.,  3.,  Spirits : 

Channel  Islands. 
30  &  31  Vict.  c.  23.  ss.  5.,  6.,  &c., 

Customs  and  Inland  Bevonue. 
32  &  33  Vict.  c.  103.,  ss.  3-5.,  9-11., 

Warehousing  of  Wines  and  Spirits. 
39  <&  40  Vict.  c.  35.,  Schedule  in  part. 

Customs  Duties. 
39  &  40  Vict.  c.  36.,  ss.  48.,  110.,  143., 

184.,  187.,  Customs  Consolidation. 


Ch. 

13.  Municipal  ElectioTis  Act  Anumdment  (Scot* 
land)     [S.] 

Amends  31  &  32  Vict.  c.  108.,  as  to  right 
of  voting  of  Females. 

14.  South  Wales  Bridges    [WJ 

Applies  41  &  42  Vict.  77.,  Highways  and 

Locomotives  (Amendment)  Act,  1878. 
Applies  23  &  24  Vict.  c.  68.,  Highways 

(South  Wales)  Act,  1860. 
Applies  43  &  44  Vict.  c.  5.,  County 

Bridges  Loans  Extension  Act,  1880. 
Amends  43  Ceo.  3.  c.  59.,  County  Bridges 

Act,  1803. 
Extends  powers  of  borrowing  under  4  &  5 

Vict.  c.  49.,  County  Bridges  Act,  1841, 

15.  Consolidated  Fund  (6,975,627Z.)     [U.K.] 

16.  Land  Tax  Commissioners  Names    [E.] 

Becites  7  &  8  Ceo.  4.  c.  75.,  and  subse- 
quent Acts  appointing  additional  Com- 
missioners ;  and  provides  that  persons 
named  in  Schedule  deposited  with 
Clerk  of  House  of  Commons  shall  be 
additional  Commissioners  for  England 
and  Wales. 

17.  Tramways  (Ireland)  Acts  Amendment   [I.] 

Amends  23  &  24  Vict.  c."l  qvomwavs 

Amends  24  &  25  Vict.  c.  '^.i^  I860. 

Amends  34  &  35  Vict.  c. 
114. 

18.  Petty  Sessions  Clerks  (Ireland)     [I.] 

Amends  law  with  respect  to  payment  of 
Petty  Sessions  Clerks  in  Ireland. 

19.  Newspapers    [U.K.] 

Eepeals  part  of  Section  6  of  33  <&  34  Vict. 

c.  79.,  Post  Office  Act,  1870. 
For  purposes  of  Act,  Channel  Islands 

ana  Isle  of  Man  deemed  part  of  United 

Kingdom. 

20.  Post  Office  (Land)    [U.K.]_ 

Applies  7  Will.  4  &  1  Vict.  c.  33.,  Post 

Office  (Management)  Act,  1837. 
Applies  7  Will.  4  &  1  Vict.  c.  36.,  Post 

Office  (Offences)  Act,  1837. 
Applies  12  &  13  Vict.  c.  66.,  Colonial 

Liland  Post  Office  Act,  1849. 
Applies  26  &  27  Vict.  c.  43.,  Post  Office 

Lands  Act,  1863. 
Applies  18  &  19  Vict.  c.  58.,  Duchy  of 

Lancaster  Lands  Act,  1855. 

^cf  18  W*  ^  ^'°*'  ^""^       Clauses 
Applies  23  &  24  Vict,  f    f^'  ^^  *"^ 
c.  106.,  J 


1861, 
1871. 


and 
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20.  Post  OiUcc  (Land) — cont. 
Applies  14  &  15  Vict.^ 

c.  70.. 
Applies  23  &  24  Vict. 

c.  97., 
AppUes  27  &  28  Vict. 

c.  71., 
Applies  31  &  32  Vict. 


Railways        (Ire- 
land) Acts,  1851, 
}-  1860,  1864,  and 
Railway      (Tra- 
Terse)  Act,  1868. 

c.  70.,  *^^ 
Repeals  section  22  (with  an  exception) 
of  32  &  33  Vict.  0. 73.,  Telegraph  Act, 

1869. 

21.  Married  Wo7ncn*8  Property  (Scotlaiid)     [S.] 

Amends  40  &  41  Vict.  c.  29.,  Married 
Women's  Property  (Scotland)  Act, 
1877. 

22.  BanTcrtiptcy  and  Cessio  (Scotland)     [S.] 

Amends  19  &  20  Vict.  c.  79.,  Bank- 
ruptcy (Scotland)  Act,  1856. 

Amends  6  &  7  Will.  4.  c.  56.,  Cessio 
bonornm  (Scotland)  Act,  1836. 

Amends  39  &  40  Vict.  c.  70.,  Sheriff 
Court  (Scotland)  Act,  1876. 

Amends  43  &  44  Vict.,  c.  34.,  Debtors 
(Scotland)  Act,  1880. 

23.  Court  of  Banhrupicy  (Ireland)  Officers  and 
Gierke     [I.] 

Amends  20  &  21  Vict.  c.  60.,  Irish  Bank- 
rupt and  Insolvent  Act,  1857. 

24.  Summary  Jurisdiction  (Process)     [E.  &  S.] 

Amends  42  &  43  Vict.  c.  49.,  Summary 

Jurisdiction  Act,  1879. 
Amends  27  &  28  Vict.  c.  53.,  Summary 

Procedure  Act,  1864. 

25.  Incumbents  of   Benefices  Loans  Extension 
[E.] 

Extends  period  for  repayment  of  Loans 
under  the  following  Acts : — 17  Greo.  3. 
c.  53.,  21  Geo.  3.  c.  ^Q,,  7  Geo.  4.  c.  66., 
1  &  2  Vict.  c.  23.,  1  &  2  Vict.  c.  106., 
28  &  29  Vict.  c.  69.,  34  A  35  Vict. 
c.  43.,  35  &  36  Vict.  c.  96. 

26.  Stratified    Ironstone   Mines    (Gunpowder) 
[U.K.] 

Exempts  Ironstone  Mines  from  regula- 
tions as  to  Cai'tridges  under  section  51 
of  35  &  36  Vict.  c.  76.,  Coal  Mines 
Regulation  Act,  1872. 

27.  Burial  Grounds  (Scotland)  Act,  1865,  Amend' 

ment    [S.] 
Amends  18  &  19  Vict.  c.  68.,  Burial 
Grounds  (Scotland)  Act,  1855. 

28.  Local    Government    Board    (Ireland)    Act 
Amendment     [I.] 

Amends  35  &  36  Vict.  o.  69.,  Local  Go- 
vernment  Board  (Ireland)  Act,  1872. 


I 
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28.  Local     Government    Boird     (Ireland)    Act 
Amendment — cont. 

Amends  43  Vict.   c.    1.,   Seed  Supply 

(Ireland)  Act,  1880. 
Amends  43  &  44  Vict.  c.  14.,  Relief  of 

Distress    (Ireland)  Amendment  Act, 

1880. 

29.  Befomnatoi'y  Institutions  (Ireland)     [1.1 

Incorporates  certain  clauses  of  10  i  11 

Vict.  c.  16.,   Commissioners  Clauses 

Act,  1847. 
Applies  31  &  32  Vict.  c.  59.,  Reforma- 

tory  Schools  (Ireland)  Act,  1868. 
Applies   Public  Works  Loans  (Ireland) 

Act,  1877,  and  Public  Works  Loans 

Act,  1879. 

30.  Customs  (Officers)     [U.K.] 

Amends  (virtually)  22  Vict.  c.  26.,  Super- 
annuation Act,  1859. 

31.  Annual  Turnpike  Acts  Continuance    [E.] 

Repeals  and  continues  certain  Local 
Acts  as  set  forth  in  Schedule. 

32.  Public  Loans  (Ireland^  Remission    [1.*] 

Extinguishes  Debts  due  to  Consolidated 
Fund  under  the  following  Acts : — 
4  Geo.  4.  c.  99.,  Tithe  Composition. 
3  &  4  Will.  4.  c.  100.,  1 

1  &  2  Vict.  c.  109.,     \  Tithe  EeUef. 

2  &  3  Vict.  c.  97.,     J 

33.  Summary  Jurisdiction  (Scotland)    [S.] 

Amends  27  &  28  Vict.  c.  53.,  Summary 

Procedure   Act,  1864;  and  this  Act 

construed  therewith. 
Extends  to  Scotland  certain  proyisions 

of  42  &  43  Vict.  c.  49.,  Summaiy 

Jurisdiction  Act,  1879. 
Applies  section  6  of  38  &  39  Vict.  c.  62., 

Summary  Prosecutions  Appeals  (Scot- 
land) Act,  1875. 
Applies  sections  23  and  24  of  31  &  32 

Vict.  c.  123.,  Salmon  Fisheries  (Scot- 

land)  Act,  1868. 
Applies  7  Will.  4.  A  1  Vict.  c.  41.,  Small 

Debts  (Scotland)  Act,  1837. 
Applies  Tweed  Fisheries  Acts. 

,.      Act  to  Proceedings  under  Poet 

Office  Acts  and  Bevenue  Acts. 

34.  Metropolitan  Open  Spaces    [£.] 

Amends  40  &  41  Vict.  c.  35.,  Metro- 
politan Open  Spaces  Act,  1877. 

Applies  18  a  19  Vict.  c.  120.,  Metropolis 
Management  Act,  1855. 

Applies  41  &  42  Vict.  c.  ozxviL,  Corpo- 
ration of  London  (Open  Spaces)  Act, 
1878. 


44  &  45  VICTORIA,  1881. 


349 


Table  A.  —Acts  of  44  <fe  45  Yiot.  (in  order  of  Chapter),  &c.— continued. 


and  1874. 


Ch. 

34.  Metropolitan  Open  Spcuxe—'Cont. 

Applies  26  &  27  Vict.  c.  13.,  Gardens, 

&c.  Protection  Act,  1863. 
Applies  8  &  9  Vict.  c.  18.,  Lands  Olanses 

Act,  1845. 

35.  Coroners  {Ireland)     [I.] 

Bepeals  (in  part)  9  &  10  Vict.  c.  37., 
Coroners  (Ireland)  Act,  1846. 

Applies  21  &  22  Vict.  c.  90.,  Kedical 
Act,  1858. 

36.  Britieh  Honduras  {Court  of  Appeal)     [C] 

Constitutes  Supreme  Court  of  Jamaica 
a  Court  of  Appeal  from  Supreme  Court 
of  British  Honduras. 

37.  Alkali f  Sec.  Works  Regulation    [U.K.] 

Repeals  26  &  27  Vict.^ 

Repeals  31  &  32  Vict.  1^^1863,      18^' 

C.     OUa,  ~ 

Repeals  37  &  38  Vict. 

c.  43.,  ^ 

Applies  39  and  40  Vict.  c.  75.,  Rivers 

Pollution  Act.  1876. 
Applies  10  &  11  Vict.  c.  Ixxi.,  London 

(City)  Small  Debts  Act,  1847. 
Applies  14  &    15  Vict.  o.    57.,    Civil 

JBills  Courts,  Ireland. 
Applies  18  &  19  Vict.  c.  120.,  Metropolis 

Management  Act,  1855. 
Applies  38  &  39  Vict.  c.  55.,  Public 

Health  Act,  1875. 
Applies  30  &  31  Vict.  c.  101.,  Public 

Health  (Scotland)  Act,  1867. 
Applies  41  &  42  Vict.  c.   52.,   Public 

Health  (Ireland)  Act,  1878. 
Applies  34  &  35  Vict.  c.  70.,    Local 

Government  Board  Act,  1871. 

38.  Puhlic  Works  Loans    [U.K.] 

Amends  38  &  39  Vict.  c.  89.,  Public 

Works  Loans  Act,  1875. 
Applies  38  &  39  Vict."]  Public     Works 

c.  89.,  I      Loans     Act, 

Applies  42  &  43  Vict,  f     1875         and 

c.  77.,  J      1879. 

Applies  40  &  41   Vict.  c.   27.,  Public 

Works  Loans  (Ireland)  Act,  1877. 
Remits  interest  on  loan  to  Tralee  Har- 
bour   Commission    (43    &    44   Vict. 

c.  Ixxxv.) 
Remits    sum    expended     on    Monivea 

Drainage  Works  (29  &  30  Vict.  c.  49.) 
Provides  as  to  loan  to  Wicklow  Harbour 

Commissioners. 
Amends  32  &  33  Vict.  c.  77.  and  35  & 

36  Vict.  c.  55.,  Basses  Lights  Acts, 

1869  and  1872. 
Explains  29  &  30  Vict.  cc.  28,  34.,  as  to 


Ch. 

38.  Ptfhlic  Works  Loans— cont, 

loan  for  houses  for  Labouring  Classes 
in  Ireland. 

Removes  doubts  as  to  construction  of 
43  &  44  Viot.  c.  ccvi.,  Mulkear  Drain- 
age District  Act,  1880. 

Confirms  loans  in  43  Vict.  c.  4.,  Relief 
of  Distress  (Ireland)  Act,  1880. 

Grants  1,400,000/.  to  Irish  Land  Com- 
mission. 

39.  Removal  Terms  {Burghs)  {Scotland)    [S.] 

Applies  25  &  26  Vict.  c.  101.,  General 
Police  and  Improvement  (Scotland) 
Act.  1862. 

40.  Univereities    Elections    Amendment    {Scot- 
land)    [S.] 

Amends  31  &  32  Vict.  c.  48. ,  Repre- 
sentation of  the  People  (Scotland) 
Act,  1868. 

Repeals  all  Acts,  <S:;c.  inconsistent  with 
this  Act. 

41.  Conveyancing     and     Law     of     Property 
[B.&L]  J  i^  J 

Repeals  8  &  9  Vict.  c.  119.,  Conveyance 

of  Real  Property  Act,  1845. 
Repeals  s.  48.  of  15  A  16  Vict.  c.  86., 

Equity  Jurisdiction  Act,  1852. 
Repeals  s.  4.  to  9  of  22  <fe  23  Vict.  c.  35., 

Law    of    Property    and     Relief    of 

Trustees  Act,  1859. 
Repeals  s.  2.  of  23  &  24  Vict.  c.  126., 

Common  Law  Procedure  Act,  1860. 
Repeals  part  of  23  &  24  Vict.  c.  145., 

Trustees,  &c.  Act,  1860. 
Repeals  part  of  37  &  38  Vict.  c.  78., 

V  endor  and  Purchaser  Act,  1874. 
Repeals  s.  48.  of  38  &  39  Vict.  c.  87., 

Land  Transfer  Act.  1875. 
Applies  40  &  41  Vict.  c.  18.,  Settled 

Estates  Act,  1877. 
Applies  39  &  40  Vict.  c.  59.,  Appellate 

tfurisdiction  Act,  1876. 
Applies  40  &  41  Vict.  c.  57.,  Supreme 

Court  of   Judicature    (Ireland)  Act, 

1877. 
Affects      the      following      Acts     {see 

Schedule) : — 
1   <&  2  Vict.  c.  110.,  Impnsonment 
for  Debt  Act,  1838. 

("Protection  of 


2  &  3  Vict.  c.  11., 
18  &  19  Vict.  c.  15 


■4 


22  &  23  Vict.  c.  35.,, 

23  &  24  Vict.  c.  38.,^ 


Purchasers 
Acts,  1839 

and  1855. 
Law  of  Pro- 
perty, &c. 
Acts,  1859 

and  1860. 
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41.  Conveyancing  and  Law  of  Property^-^ont. 

23  &  24  Vict.  c.  116.,  Crown  Debts 
and  Judgments  Act,  1860. 

27  &  28  Vict.  c.  112.,   Judgment 
Law  Amendment  Act,  1864. 

28  &  29  Vict.  c.  104.,  Crown  Suits, 
&c.  Act,  1865. 

31    &  32  Vict.   c.   54.,  Judgments 

Extension  Act,  1868. 
5   &   6  Will.  4.  c.   62.,   Statutory 

Declarations  Act,  1835. 

42.  Corrupt  Practices  (Suspension  of  Elections) 
[E.] 

Suspends  Elections  in  the  following 
Cities  and  Boroughs;  viz.,  Boston, 
Canterbury,  Chester,  Gloucester,  Mac- 
clesfield, Oxford,  and  Sandwich. 

43.  Superannuation    [U.K.] 

Extends  36  &  37  Vict.  c.  23.,  Super- 
annuation  Act  Amendment  Act,  1873. 

44.  Solicitors  Remuneration    [E.  &  I.] 

Applies  23  &  24  Vict.  c.  127.,  Attorneys 

and  Solicitors  Act,  1860. 
Applies  29  &  30  Vict.  c.  84.,  Attorneys 

and  Solicitors  (Ireland)  Act,  1866. 
Kestricts  application  of  33  &  34  Vict. 

c.  28.,  Attorneys  and  Solicitors  Act, 

1870. 

45.  Pedlars    [U.K.] 

Amends  34  &  35  Vict.  c.  96.,  Pedlars 
Act,  1871. 

46.  Patriotic  Fund    [U.K.] 

Amends  30  &  31  Vict.  c.  98.,  Patriotic 
Fund  Act,  1867. 

47.  Presumption  of  Life  Limitation  {Scotlund)[S.'] 

Limits  Presumption  of  Life  of  persons 
long  absent  from  Scotland. 

Applies  40  &  41  Vict.  c.  50.,  Sheriff 
Courts  (Scotland)  Act,  1877. 

48.  Metropolitan  Board  of  Works  {Money)    [E.] 

Amends  38  &  39  Vict,  f  Metropolitan 
c.  65.,  1  Board  of  Works 

Amends  43  &  44  Vict.)   (Money)  Acts, 
c.  25.,  L  1875  and  1880. 

Amends  32  &  33  Vict.  c.  102.,  Metro- 
politan Board  of  Works  (Loans)  Act, 
18(»9. 

Applies  Metropolitftn  Board  of  Works 
(Loans)  Acts,  1869  to  1871. 

Applies  Metropolitan  Board  of  Works 
(Money)  Acts,  1875  to  1880. 

Empowers  Board  to  expend  Moneys  for 
purposes  described  in  the  Schedules. 

Applies  24  &  25  Vict.  c.  98.,  as  to 
forgery  of  Metropolitan  Bills. 


Ch. 

49.  Land  Law  {Irelandj    p.] 

Constitutes  a  land  commission  under 
title  of  "The  L*ish  Land  Commi:»- 


sion. 
Amends,  and  in  part  repeals  33  &  34 

Vict.  c.    46.,   35  &  36  Vict.  c.  32., 

Landlord  and  Tenant  (Ireland)  Acts, 

1870  and  1872. 
Applies  43  &  44  Vict.  c.  47.,  Ground 

dame  Act,  1880. 
Applies  27  &  28  Vict.   c.  67.,   Game 

(Ireland)  Act,  1864. 
Applies    10  &    11  Vict.    c.    32.,   &c.. 

Landed  Property  ImproTement  (Ire- 
land) Acts. 
Applies  8  &  9  Vict.l      Lands  Clauses 

c.  18.,  I       Consolidation 

Applies    23    &    24  f     Acts,  ISib  and 

Vict.  c.  106.         J  1860. 

Applies  42  &  43  Vict.  c.  77.,   Public 

Works  Loans  Act,  1879. 
Applies  40  <&   41  Vict.  c.  27.,  Public 

Works  Loans  (Ireland)  Act,  1877. 
Applies  40  &  41  Vict.  c.  56.,  County 

Offices    and    Courts    (Ireland)  Act, 

1877. 
Applies  42  &  43  Vict.  c.   58.,   Public 

Offices  Fees  Act,  1879. 

50.  Consolidated  Fund  (21,695,712?.)     [U.K.] 

51.  Wild  Birds  Protectio7i    [U.K.] 

Amends  43  &  44  Vict.  c.  35.,  Wild  Birds 
Protection  Act,  1880. 

52.  Boyal  University  of  Ireland  [I.] 

Provides  for  payment  of  certain  sum^ 
bj-  the  Commissioners  of  Churcli 
Temporalities  in  Ireland  (accruing  t  j 
them  under  32  &  33  Vict.  c.  42.),  for 
the  purposes  of  the  Koyal  University 
of  Ireland. 

Applies  29  &  30  Vict.  c.  39.,  Exchecjuer 
and  Audit  Act,  1866. 

53.  East     Indian     Railway     (Rcdcmpjtion     if 
Annuities)     [U.K.] 

Amends  42   &  43  Vict.  c.   ccvi.,   Ea^t 

Indian    Railway   Company  Purchusc 

Act,  1879. 
Amends  42   &    43  Vict.   c.   43..    Ea>t 

Indian    Railway    (Redemption-    Acr, 

1879. 

54.  Indian  Loan    [U.K.] 

Repeals  42  &  43  Vict.  c.   45.,   Indian 

Advance  Act,  1879. 
Repeals  42  &  43  Vict.  c.  61..  Ea*t  ImVau 

Loan  (Annuities)  Act,  1879. 
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Table  A.— Acts  of  44  &  45  Vict  (in  order  of  Chapfcer),  Ac— continued. 

Ch. 


Cli. 

54.  Indian  Loan— cont. 

Applies  43  &  44  Vict.  c.  36.,  Savings 

Bank  Act,  1880. 
Applies  38  &  39  Vict.  o.  45.,  Sinking 

Pand  Act,  1875. 

55.  National  Debt    [U.K.] 

Converts  certain  Exchequer  Bonds  into 
permanent  Annuities. 

Applies  3S  &  39  Vict.  c.  45.,  Sinking 
Fund  Act,  1875. 

Removes  Doabts  as  to  certain  invest- 
ments under  43  &  44  Vict.  c.  36., 
Savings  Banks  Act,  1880. 

56.  'Appropriation    [U.K.] 

57.  Begulaiion  of  the  Forces    [U.K.] 

Amends   42  &  43  Vict.  c.  33.,  Army 

Discipline  and  Regulation  Act,  1879. 
Amends  26  &  27  Vict.  c.  57.,  Eegimental 

Debts  Act,  1863. 
Applies   38  &  39  Vict.  c.   69..  Militia 

voluntary  Enlistment  Act,  1875. 
Applies  26  &  27  Vict.  c.  65.,  Volunteer 

Act,  1863. 
Applies  30  &  31  Vict.  c.  110.,  Reserve 

Force  Act,  1867. 
Applies  30  &  31  Vict,  c.  111.,  Militia 

Reserve  Act,  1867. 
Removes     doubts   as   to    Pensions    of 

Soldiers  in  Indian  Forces  under  24 

&  25  Vict.  c.  74. 
Repeals  the  several  Acts  and  portions 

of  Acts  described  in  the  Schedule. 

[These    Enactments  will  he  found  in 

their  chronological  order  in  Table  J?.] 

58.  Amiy  Discipline  and  Begulation    [U.K.] 

Consolidates  42  &  43  Vict.  c.  33.  (Army 
Discipline  and  Regulation  Act,  1879,) 
and  Acts  amending  the  same. 

Repeals  (in  part)  47  Geo.  3.  sess.  2.  c. 
25.,  Half  Pay,  Pensions,  &c. 

Repeals  (in  part)  42  &  43  Vict.  c.  32., 
Army  Discipline,  &c.  (Commence- 
ment) Act,  1879. 

Repeals  (in  part)  42  &  43*  Vict.  c.  33., 
Army  Discipline,  &c.  Act,  1879. 

Repeals  (in  part)  44  &  45  Vict.  c.  9., 
Army  Discipline,  &c.  (Annual)  Act, 
1881. 

Repeals  (in  part)  44  &  45  Vict.  c.  57., 
Regulation  of  the  Forces  Act,  1881. 

't^K  Statute  Law  Revision  and  Oivil  Procedure 
[E.] 
Repeals  (with  Savings)  the  Enactments 
described  in    the   Schedule.      [These 
Enactments  vnll  he  found  in  Table  BJ] 


59.  Statute  Law  Revision  and  Civil  Procedure^^ 
cont. 

Extends  38  &  39  Vict.  c.  77.,  Supreme 
Court  of  Judicature  Act,  1875,  as  to 
Rules  of  Court. 

60.  Newspaper  Libel  and  Registration   [E.  &  I.] 

Applies  42  &  43  Vict.  c.  49.,  Summary 

Jurisdiction  Act,  1879. 
Applies  22  &  23  Vict.  c.  17.,  Vexatious 

Indictments  Act,  1859. 
Applies  14  &  15  Vict.  o.    93.,    Petty 

Sessions  (Ireland)  Act,  1851. 


61.  Sunday  Closing  (Wales)    [W.] 
Applies  35  &  36  Vict.  ^ 

c.  94. 
Applies  37  &  38  Vict. 

c.  49., 


Licensing  Acts, 
1872  and  1874. 


62.  Veterinary  Surgeons    [U.K.] 

Applies  11  &  12  Vict.  c.  43.  and  42  &  43 

Vict.  c.  49.,   Summary  Jurisdiction 

Acts,  1848  and  1879. 
Applies  27  &  28  Vict.  c.  53.,  Summary 

Procedure  Act,  1864. 
Applies  14  &   15  Vict.   c.  93.,  Petty 

Sessions  (Ireland)  Act,  1851. 

63.  India,  Office  Auditor    [U.K.] 

Amends  21  &  22  Vict.  c.  106.,  Govern- 
ment of  India  Act,  1858. 

Applies  22  Vict.  c.  26.,  Superannuation 
Act,  1859. 

Applies  23  &  24  Vict.  c.  89.,  Super- 
annuation Act  Amendment,  1860. 

64.  Central  Criminal  Court  (Prisons)     [E.] 

Amends  40  &  41  Vict.  c.  21.,  Prison  Act, 

1877. 
Amends  42   &  43  Vict.  c.  1.,   Spring 

Assizes  Act,  1879. 
Amends  4  &  5  Will.  4.  c.  36.,  Central 

Criminal  Court  Act,  1836. 
Amends  19  &  20  Vict.  c.  16.,  Central 

Criminal  Court  Act,  1856. 
Amends  25  &  26  Vict.  c.  65.,  Jurisdiction 

in  Homicides  Act,  1862. 
Applies  4  &  5  Will.  4.  c.   36.,  Central 

Criminal  Court  Act,  1834. 
Applies  28  &  29  Vict.  c.  126..  Prison 

Act,  1865. 
Applies  31  &  32  Vict.  c.  24..,  Capital 

Punishment  Amendment  Act,  1868. 

65.  Leases  for  Schools  (Ireland)     [I.] 

Provides  greater  facilities  for  obtaining 
Leases  of  Land  for  erection  of  Schools 
in  Ireland. 
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Ch. 

66.  Pollen  FMing  (Ireland)     [I.] 

Extends  Open   Season  for  fishing   for 

Pollen. 
Applies  32  &  33  Vict.  c.  92.,  Fisheries 

(Ireland)  Act,  1869. 

67.  Petroleum  (Hawhers)     [U.K.] 

Ajnends  34  &  35  Vict.  c.  105.,  Petrolenm 

Act,  1871. 
ConstmeB  Act  with  34  &   35  Yict.  c. 

105.  and  42  &  43  Vict.  c.  47. 


Supreme  Court 
or       Judicature 

'  Acts,  1873, 1875, 
and  1877. 


68.  Supreme  Court  of  Judicature    [E.] 

Amends    36    &    371 

Vict.  c.  66. 
Amends    38    &    39 

Vict.  c.  77., 
Amends    40    &    41 

Vict.  c.  9., 
Amends  42  &  43  Vict.  c.  78.,  Supreme 

Court    of   Judicature    (Offices)    Act, 

1879. 
Amends  20  &  21  Vict.  c.  85.,  Divorce 

Act,  1857. 
Amends  31  &  32  Vict.  c.  125.,  Parlia- 
mentary Elections  Act,  1868. 
Amends  39  &  40  Vict.  c.  59.,  Appellate 

Jurisdiction  Act,  1876. 
Amends  32  &  33  Vict.  c.  91.,  Courts  of 

Justice    (Salaries    and    Funds)    Act, 

1869. 
Amends  6  &  7  Vict.' 

c.  73. , 
Amends    23    &    24 

Vict.  c.  127., 
Amends   40    &    41 

Vict.  c.  62., 
Amends  3  <&  4  Will.  4.  o.  74.,  Acknow- 
ledgments by  Married  Women. 
Amends  19  &  20  Vict.  c.  108.,  County 

Courts  Act,  1856. 
Defines  Jurisdiction  of  High  Court  in 

Registration  and  Election  cases,  28  & 

29  Vict.  c.  36.,  31  &  32  Vict.  c.  125., 

35  &  36  Vict.  c.  60.,  41  &  42  Vict. 

c.  26. 
Amends  24  Geo.  2.  c.  48.,  Abbreviation 

of  Michaelmas  Term. 

69.  Fugitive  Offenders    [U.K.] 

Repeals  6  &  7  Vict.  c.  34.,  Apprehension 

of  Offenders. 
Applies  37  &   38  Vict.  c.  27.,  Courts 

(Colonial)  Jurisdiction  Act,  1874. 


> 


Solicitors     Acts, 
1843, 1860, 1877. 


Ch. 

69.  Fugitive  Offenders — cont. 

Applies  17  &  18  Vict.  c.  104.,  Merchant 

Shipping  Act,  1854. 
Applies  41  &  42  Vict.  c.  67.,  Foreign 

Jurisdiction  Act,  1878. 

70.  Expiring  Laws  Continuance    [U.K.] 

Continues  (as  in  Schedule)  the  following 
Acts,  and  Acts  amending  the  same ; 
viz. : — 

6  &  6  Will.  4.  c  27.,  Linen.  &c.  Manufactures 
(Ireland). 

3  &  4  Vict.  c.  89.,  Poor  Rates  (Stock  in  Trade 
Exemption). 

4  &  6  Vict  c.  85..  Copyhold,  &c.  Ck>mniissions. 
4  &  6  Vict,  c  fi9..  Application  of  Highway 

Rates  to  Turnpike  Eoads. 
10  &  11  Vict.  c.  S2.,  Landed  Property  Improve- 
ment (Ireland). 

10  &  11  Vict.  c.  96.,  Ecclesiastical  Jurisdiction. 

11  &  12  Vict.  c.  S2.,  (k>unt7  Cess  (Ireland). 
14  k  15  Vict,  c  104.,  Episcopal,  kc.  Estates. 

17  A 18  Vict.  c.  102.,  Corrupt  Practices  Preven- 
tion. 

2S  A  24  Vict.  c.  19.,  Dwellings  for  Labouring 
Classes  (Ireland). 

24  &  25  Vict,  c  109..  Salmon  Fishery  (Eng- 
land). 

25  &  26  Vict.  c.  97.,  Salmon  Fisheries  (Scot- 
land). 

26  ft  27  Viot.  c.  105.,  Promissory  Notes. 

27  ft  28  Vict.  0.  20.,  Promissory  Xotes^  ftc 
(Ireland). 

28  ft  29  Vict.  c.  46..  Militia  Ballots  Suspension. 

28  ft  29  Vict.  c.  83.,  Locomotives  on  Roads. 

29  ft  80  Vict.  c.  52..  Prosecution  Expenses. 

81  ft  32  Vict.  c.  125.,  Election  Petitions  and 
Corrupt  Practices. 

82  ft  33  Vict.  c.  21.,  Election  Commissioners 
Expenses. 

82  ft  33  Vict.  c.  42.,  Irish  Church. 

34  ft  35  Vict.  c.  87.,  Sunday  Obsemmce  Pro- 
secutions. 

35  ft  36  Vict.  c.  33..  Parliamentary  and  Muni- 
cipal Elections  (Ballot). 

38  ft  39  Vict.  c.  48.,  Police  Expenses. 

38  ft  89  Vict.  c.  84.,  Returning  OlBcers  Ex- 
penses. 

39  ft  40  Vict  c.  21.,  Juries  (Ireland). 

41  ft  42  Vict.  c.  41.,  Returning  Officers  Ex- 
penses (Scotland). 
43  Vict,  c  18.,  Parliamentaiy  ElectMms. 

71.  Irish  Church  Act  Amendment    [f.] 

Amends  32  &  33  Yict.  c.  42.,  Irish  Church 
Act,  1869. 

Dissolves  Chnrch  Temporalities  (Ireland) 
Commission,  and  transfers  Property 
and  Powers  to  the  Irish  Land  Com- 
mission. 

Applies  4  &  6  Will.  4.  c.  24. ,  s.  20.,  as  to 
Superannuation,  &c. 

72.  Highways  and  Locamotives  Act  Amendment 

Amends  41  &  42  Yict.  c.  77.,  Highways 
and  Locomotives  (Amendment)  Act, 
1878. 
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(B.) 
Acts  of  former  SoBsions  (in  Chronological  Order)  Repealed  and  Amended  by  Acts  of  44  &  45  Yict< 


Act  repealed  or  amended. 


Sobject-matter. 


How  affected. 


Chapter  of 
44  &  45  Vict. 


24  Geo.  2.  c.  48. 

42  Geo.  3.  c.  68.  s.  7.  - 

43  Geo.  3.  c.  69. 

,t       c.  61. 

U  Geo.  8.  c.  54.  ss.  21,  25. 


47  Geo.  3.  sess.  2.  i 
part. 

60  Geo.  8.  0.  87.* 

61  Geo.  3.  0.  75.* 

„        c.  103.* 

62  Geo.  3.  c.  151. 
65  Geo.  3.  c.  184. 
68  Geo.  3.  c.  73.* 

2  4  3  Will.  4.  c.  106. 
8  4  4  Will.  4.  c.  74. 

4  4  5  WilL  4.  c.  36. 

6  4  7  Will.  4.  c.  56, 

7  Will.  4.  4  1  Vict,  c 

8  4  4  Yict.  c.  96.  s.  20 
4  4  5  Yict.  c.  49. 

6  4  7  Vict.  c.  34. 

„  c.  73. 

7  4  8  Vict.  c.  18. 


8  4  9  Yict.  c.  119. 

9  4  10  Yict.  c.  37.  in 

10  4  11  Vict.  c.  37. 

c.  63.  in  part 


25.  in 


29.* 


part 


tf 


15  4  16  Yict.  c.  86.  s.  48 

16  &  17  Yict.  c.  51.    - 

18  4  19  Yict.  c.  68.    - 

19  4  20  Yict.  c.  16.  - 
c.  79.  - 
c.  108.  - 

20  Yict.  c.  1.  B.  1.  in  part 


t9 


tf 


20  4  21  Yict.  c.  60.    - 

„         •  c.  85.    - 

21  4  22  Yict.  c.  106.  - 

22  Yict.  c.  26. 

22  4  23  Yict.  c.  35.  ss.  4^9. 

23  4  24  Yict.  c.  126.  s.  2. 

c.  127.  . 


Abbreviation    of    Michaelmas 

Term. 
Yeomanry  (Ireland) 
Gonnty  Bridges 
Belief  of  soldiers,  sailors,  and 

marines,  4c. 
Yeomanry  and  yolnnteers  (Great 

Britain;. 
Army      -  .  .  . 

V  East  India  Company's  Forces 

>  Half-pay  and  other  allowances 

Legacy  and  Succession  Duty    - 
Begimental  debts,  4c.  - 
Half-pay,  &c.     -  -  - 

Acknowledgments   by  married 

women. 
Central  Criminal  Court 
Cessio  bonorum  (Scotland) 
Foreign  Enlistment 
Postage  Daties  - 
Conntv  Bridges  - 
Apprehension  of  offenders 
Solicitors  Act,  1843 
Courts-martial     in     the    East 

Indies. 
Conveyance  of  Beal  Property    - 
Coroners  (Ireland) 
Limiting  service  in  the  army    - 
Limiting  service  in  the  Boyal 

Marine  forces. 
Equity  Jurisdiction 
Legacy  and  Succession  Duty 
Burial  Grounds  (Scotland) 
Central  Criminal  Court 
Bankruptcy  (Scotland)  - 
County  Courts  Act,  1866 
Limiting  service  in  the  Boyal 

Marine  forces. 
Court  of  Bankruptcy  (Ireland)  - 
Divorce  Act,  1857 
Government  of  India  Act,  1858 
Superannuation — Customs 
Law  of  Property,  4c.     - 
Common  Law  Procedure  Act, 

1860 
Solicitors  Act,  1860 


Amended  - 


Bepealed 
Amended 
Bepealed 

Bepealed 

Bepealed 

Bepealed 

Bepealed 

Amended 
Bepealed 
Bepealed 
Amended 

Amended 
Amended 
Bepealed 
Bepealed 
Amended 
Bepealed 
Amended 
Bepealed 

Bepealed 
Bepealed 
Bepealed 
Bepealed 

Bepealed 
Amended 
Amended 
Amended 
Amended 
Amended 
Bepealed 

Amended 
Amended 
Amended 
Amended 
Bepealed 
Bepealed 


•  I  Amended  - 


68 

57 
14 
57 

57 

57  and  58 

67 

57 

12 
67 
67 
68 

64 
22 
67 
12 
14 
69 
68 
57 

41 
36 
57 
57 

41 
12 
27 
64 
22 
68 
67 

23 

68 
63 
30 
41 
41 

68 


*  So  much  as  is  onrepealed. 
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Act  repealed  or  amended. 


23  &  24  Vict.  c. 
c. 
c. 

25  Vict.  c. 

26  Vict.  c. 

27  Vict.  c. 
>»  c. 

28  Vict.  c. 

29  Vict.  c. 

31  Vict.  c. 
c. 
c. 
c. 
c 

32  Vict.  c. 
c. 
c. 
c. 
c. 


24  & 

25  & 

26  & 


27  & 

28& 
30  & 


it 


31  & 


99 
99 


129.  . 

129.  88.  2,  3. 
145.  in  part 
152.  - 
102.  . 
65.  - 
57.  - 
65.  in  part 

124.  - 
53.  . 
98.    - 

23.  in  part 
34.    - 
98.    . 

110.  in  part 

111.  in  part 
36.    - 

45.  - 
48.  - 
108.  - 

125.  - 


32  &  33  Vict.  c.  42.    - 

„  c.  73.  8.  22.  in 

part. 


99 
If 


0.  77.  - 
c.  91.  - 
c.  102.  - 

c.  103.  in  part 


33  &  34  Vict.  c.  46.  in  part    - 

c.  67.  in  part    - 
c.  79.   B.  6.    in 

part, 
c.  97.    - 

34  &  35  Vict.  c.  86.  ss.  9, 15. 


9> 
99 


0. 96.    - 
c.  105.  - 
c.  114.  . 
35  &  36  Vict.  c.  42.  in  part 

I)  C.  00. 

„  c.  69.    - 


i> 


»> 


c.  76.    . 

86  &  37  Vict.  c.  66.    - 

87  &  38  Vict.  c.  43.    - 

,,  c.  78.  in  part 

88  &  39  Vict.  c.  41.    - 

c.  65.    - 


>> 


>> 


99 


c.  69.  in  part 
c.  77.    - 


Subject-matter. 


Excise — Spirits  exported 
Spirits,  Channel  Islands  . 
Trustees,  &c.  Act,  1860 

y  Tramways  (Ireland)     - 

Jurisdiction  in  Homicides 
Regimental  Debts  Act,  1863 
Volunteer  Act,  1863 
Alkali  Works     - 
Summary  Procedure 
Excise — Spirits  exported 
Customs  and  Inland  Revenue 
Army  Enlistment 
Patriotic  Fund  - 
Reserve  Force  Act,  1867 
Militia  Reserve  Act,  1867 
Alkali  Works     - 
Sea  Fisheries 
Universities  Elections  (Scotland) 
Municipal  Elections  (Scotland) 
Parliamentary   Elections    Act, 

1868. 
Irish  Church  Act,  1869  - 
Post  Office  Telegraphs  - 

Basses  Lights  Act,  1869 
Supreme  Court  of  Judicature    - 
Metropolitan  Board  of  Works 

(Loans). 
Warehousing    of    Wines     and 

Spirits. 
Landlord  and  Tenant  (Ireland) 
Army  Enlistment  Act,  1870 
Post  Office — ^Newspapers 

Stamp  Duties     .  -  . 

Regulation  of  the  Forces  Act, 

1871. 
Pedlars  Certificates 
Petroleum  (Hawkers)    - 
Tramways  (Ireland) 
Landlord  and  Tenant  (Ireland) 
Basses  Lights  Act,  1872 
Local  Government  Board  (Ire- 

lemd). 
Coal  Mines         ... 
Supreme  Court  of  Judicature*  • 
A 1  Kali  Works     .  -  - 

Vendor  and  Purchaser  Act,  1874 
Duties  on  Inventories  (Scotland) 
Metropolitan  Board  of  Works 

(Money). 
Militia    voluntary    Enlistment 

Act,  1875. 
Supreme  Court  of  Judicature   • 


How  a£^ted. 


Amended 
Repealed 
Repealed 

Amended 

Amended 
Amended 
Repealed 
Repealed 
Amended 
Amended 
Repealed 
Repealed 
Amended 
Repealed 
Repealed 
Repealed 
Amended 
Amended 
Amended 
Amended 

Amended 
Repealed 

Amended 
Amended 
Amended 

Repealed 

Repealed 
Repealed 
Repealed 

Amended 
Repealed 

Amended 
Amended 
Amended 
Repealed 
Amended 
Amended 

Amended 
Amended 
Repealed 
Repealed 
Amended 
Amended 

Repealed 

Amended 


Chapter  of 
44  &  45  Vict. 


12 
12 
41 

17 

64 
57 
57 
37 
24  and  33 
12 
12 
57 
46 
57 
57 
37 
11 
40 
13 
68 

71 
20 

38 
68 
48 

12 

49 
57 
19 

12 
57 

45 
67 
17 
49 
38 
28 

26 
68 
37 
41 
12 
48 

57 

68 
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Table  B. — ^Acts  of  former  Sessions  repealed  and  amended— continued. 


Act  repealed  or  amended. 

Subject-matter. 

How  affected. 

Chapter  of 
44  &  45  Vict. 

38  &  39  Vict.  c.  87.  s.  48.       - 

Land  Trannfer  Act,  1875 

Bepealed  - 

41 

c.  89.    - 

Public  Works  Loans 

Amended  . 

38 

39  &  40  Vict.  c.  24.    - 

Daties  on  LiTentories  (Scotland) 

Amended  - 

12 

,,          cc.  35,  36. 

Customs             ... 

Amended  > 

12  and  57 

ft          c.  5*7.     -            • 

Appellate  Jarisdiction   - 
Sheriff  Court  (Scotland) 

Amended  - 

68 

„          c.  70.    - 

Amended  . 

22 

40  A  41  Vict.  c.  9.      - 

Supreme  Court  of  Judicature    - 
Prison  Act,  1877 

Amended  - 

68 

f,          c.  21.    - 

Amended  • 

64 

„          c.  29.    - 

Married     Women's     Property 
(Scotland). 

Amended  - 

21 

„          c.  36.    - 

Metropolitan  Open  Spaces 

Amended  - 

34 

„          c.  62.     • 

Solicitors  Act,  1877 

Amended  • 

68 

41  &  42  Vict.  c.  10.  in  part    - 

Mutiny  Act,  1878 

Bepealed  • 

57 

„          c.  11.    - 

Marine  Mutiny  Act,  1878 

Bepealed  - 

57 

ft          c.  15.  B.  13. 

Inhabited  House  Duty  - 

Amended  - 

12 

II          c.  77.    -           • 

Highways  and  Locomotives 
Spring  Assizes  Act,  1879 

Amended  . 

72 

42  &  43  Vict.  c.  1.      . 

Amended  - 

64 

„           c.  32.  in  part    • 

Army  Discipline,  &c.     • 

Bepealed  - 

57  and  58 

f,          c.  33. 

Army  Discipline,  &c.     - 

Amended  - 

9|  57,  and  58 

,»           c.  43.    • 

East  Indian  Bailway     • 

Amended  • 

53 

tf          c.  45.    • 

Indian  Loan       ... 

Amended . 

54 

„           c.  49.    - 

Summary  Jurisdiction  - 

Amended* 

24 

11          c.  61. 

Indian  Ifoan       .           .           • 

Amended  - 

54 

„          c.  78.    - 

Supreme  Court  of  Judicature   - 

Amended . 

68 

„          c.  covi.  - 

East  Indian  Bailway     • 

Amended  - 

53 

43  Vict.  0. 1.  . 

Seeds  Supply  (Ireland)  • 

Amended  • 

28 

II       c.  14. 

Probate  and  Legacy  Duties 
Belief  of  Distress  (Ireland) 

Amended . 

12 

43  &  44  Vict  c.  14.    - 

Amended . 

28 

M          c.  19.  8.  53. 

Taxes  Mani^ement 

Amended  . 

12 

„          c.20.    - 

Inland  Berenue — Brewers   Li- 
censes. 

Amended  • 

12 

„          c.  25.    • 

Metropolitan  Board  of  Works 
(Money). 

Amended  • 

48 

II          c.  34.    • 

Debtors  (Scotland) 

Amended  - 

22 

II          c.  35.    • 

Wild  Birds  Protection  • 

Amended  . 

51 

11          c.  41.    • 

Burials   .... 

Amended  - 

2 

44  &  45  Vict.  c.  9.  in  part     - 
1,          c.  57.  in  part    -  ' 

1 

j-Army    .... 

Bepealed  . 

58 
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INDEX  TO  THE  PUBLIC  GENERAL  ACTS, 


Table  B. — ^Acts  of  former  Sessions  repealed  and  amended— -^eonltntteci. 


Repeals  effected  by  the  Statute  Law  Revision  and  Cvml  Procedure  Act, 

44  S  45  Vict.  c.  59. 


Act  repealed  by 
44  &  45  Vict.  c.  59.* 


Subject-matter  of  Act  repealed. 


20  Hen.  3.  c.  1. 
62  Hen.  8.  c.  3. 
c.  5. 


>i 


i> 


If 

$9 


f$ 


0.  9.  - 
c.  10.  - 
c.  21.  - 
c.  23.  in  pfc. 

8  Edw.  1.  c.  19.    - 
13  Edw.  1.  c.  2.    - 

„         c.  30.  - 
,,         c.  31.  • 
21  Edw.  1. 

27  Edw.  1. 

28  Edw.  1.  c.  16.  - 

9  Edw.  2.  Stat.  2.  in  pt. 
12  Edw.  2. 
Statutes  of  uncertain  date 


1  Edw.  8.  Stat.  1. 

2  Edw.  3.  c.  2.      - 

4  Edw.  8.  in  pt.  - 

14  Edw.  8.  Stat.  1.  c.  16.  . 
18  Edw.  8.  Stat.  8.  c.  5.    - 
20  Edw.  3. 
8Ric.  2.  . 

11  Ric.  2. 

12  Ric.  2.  c.  10.  in.  pt.    - 

13  Ric.  2.  Stat.  1.  in  pt.   - 
7  Hen.  4.  c.  3.      - 

34  &  35  Hen.  8.  c.  26.  in  pt. 

23  Eliz.  c.  3. 

17  Chas.  2.  c.  7.   - 

29  Ohas.  2.  c.  3.  in.  pt.    - 
12  &  13  Will.  3.  c.  2.  8.  3. 

in  pt. 
9  Anne  c.  25.  s.  7. 

5  Geo.  2.  0.  27.     - 

11  Geo.  2.  c.  19.  s.  23.      - 

12  (Jeo.  2.  c.  27.   - 

43  Geo.  3.  c.  161.  s.  10.  inpt, 
52  Geo.  3.  c.  101.  s.  1.  in  pt. 
1  Will.  4.  c.  7.  SB.  4,  8,  9. 

„        0.  21.  s.  6. 
2&3Will.  4.  c.  33.  inpt. 

3  &  4  Will.  4.  c.  42.  in  pt. 


5  Yict.  c.  5.  in  pt. 


f» 
»> 


tt 


ft 


9t 


t$ 


f> 


tt 


Sf 
it 


The  Provisions  6f  Merton.    Chapter  one. 
The  Statate  of  Marlborough.    Onapter  three. 

Chapter  five. 

Chapter  nine. 

Chapter  ten. 

Chapter  twenty-one. 

Chapter  twenty-three. 
The  Statutes  of  Westminster;  the  First. 

the  Second.    Chapter  two. 

the  Seoond.    Chapter  thirty. 
,,  „  the  Second.    Chapter  thirty-one. 

Statute  of  the  Justices  of  Assise. 
The  Statute  of  Fines  levied. 
Articles  upon  the  Charters.    Chapter  sixteen. 
The  Statute  of  Sheriffs. 
The  Statute  of  York. 
The  Statutes  of  the  Exchequer,  from  "  And  the  treasurer  and 

barons  "  to  "  the  King's  own  debt." 
Statute  the  First. 

Statute  made  at  Northampton.    Chapter  two. 
Statute  made  at  Westminster. 
Statute  the  First.    Chapter  sixteen. 
Statute  the  Third.    Chapter  five. 
Ordinance  for  the  Justices. 
Statute  made  at  Westminster  in  the  Eighth  year. 
Statute  made  at  Westminster  in  the  Eleventh  Year. 
Statute  made  at  Cunbridge  in  the  Twelfth  Year.    Chapter  ten. 
Statute  of  the  Thirteenth  Year. 
Statute  of  the  Seventh  Year.    Chapter  three. 
For  certain  Ordinances  in  the  King  s  Dominions  and  Principality 

of  Wales. 
For  Reformation  of  Errors  in  Fines  and  Recoveries. 
For  more  speedy  and  effectuall  proceeding  upon  Distresses  and 

Avowryes  for^nts. 
For  Prevention  of  Frauds  and  Perjuryes. 
For  the  farther  Limitation  of  the  Crown,  Ac. 

Proceedings  on  Writs  of  Mandamus,  &c. 

Frivolous  and  Vexatious  Arrests. 

Securing  the  Payment  of  Rents,  &c. 

Justices  of  Assize. 

House  Tax. 

Charitable  Trusts. 

Judgments  in  Common  Law  Courts,  &o. 

Proceedinc^s  in  Prohibition  and  Mandamus. 

Service  of  Process  from  Courts  of  Chancery  and  Exchequer. 

Furtiher  Amendment  of  the  Law   and   better  Advancement  of 

Justice. 
Administration  of  Justice. 

*  See  Note  prefixed  to  Schedule  to  the  Act. 
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Table  B. — ^Acts  of  former  Sessions  repealed  and  amended — cotUinued, 


Act  repealed  bj 
44  8c  45  Yict.  c.  59. 


Subject-matter  of  Act  repealed. 


6  &  6  Vict.  0.  54.  s.  18.   - 
6  &  7  Vict.  c.  67.  in  pt.  - 

12  &  13  Vict.  c.  96.  B.  6. 

in  pt. 

13  &  14  Vict.  c.  35.  in  pt. 
15  &  16  Vict.  c.  80.  in  pt. 

,f  c.  86.  in  pt. 

,,  c.  87.  8.  5.  - 

17  &  18  Vict.  c.  78.  s.  5.  - 

C.82.BB.2-5. 


»f 


18  &  19  Vict.  c.  45. 


9f 


l» 


c.  90.  8.  3. 
inpt. 

19  &  20  Vict.  c.  86. 
c.  113.  8.  6. 

in  pt. 

20  &  21  Vict.  c.  77.  in  pt. 

21  &  22  Vict.  c.  27.  in  pt. 

„  c.  95.  in  pt. 

22  &  23  Vict.  c.  6. 


c.  21.  in  pt. 
c.  59.  s.  26. 
inpt. 
23  &  24  Vict.  c.  34.  s.  15. 


ft 


ff 


c.  54. 


fi 


c.  127.  B.  25. 

24  &  2o  Vict.  c.  10.  in  pt. 

25  &  26  Vict.  c.  42.  in  pt. 

„  c.  67.  in  pt. 

„  0.  89.  in  pt. 

26  &  27  Vict.  c.  122.  s.  8. 
28  &  29  Vict.  c.  104.  in  pt. 
30  &  31  Vict.  c.  64. 

c.  68. 


*> 


0.87.88.4,5. 
c.  131. 8.20. 
in  pt. 
31  &  82  Vict.  c.  11. 

c.  40.  6. 11. 

C.    t/V.     B.    / . 

in  pt. 
33  &  34  Vict.  c.  6. 

39  &  40  Vict  c.  ee. 

43  &  44  Vict.  c.  19.  in  pt. 


99 


If 
»9 


} 


Actions  of  Bepleyin  for  Bentcbarge. 

Writs  of  Error  upon  Proceedings  on  Mandamus. 

Admiralty  Oflbnces  Colonial  Act,  1849. 

Proceedings  in  Chancery  in  England. 

Abolition  of  office  of  Master  in  Chancery,  &c. 

Practice  and  procM^eding  in  Chancery. 

Relief  of  Suitors  in  Chancery. 

Administration  of  Oaths,  &c.  in  the  Court  of  Admiralty. 

Administration  of  Justice  in  the  Court  of  Chancery  of  County 

Palatine  of  Lancaster. 
Assimilating  practice  in  County  Palatine  of  Lancaster  to  that  of 

other  counties,  &c. 
Costs  in  Court  of  Exchequer. 

Office  of  Cursitor  Baron  of  Ezcheq[U6r. 

Taking  of  Evidence  in  Her  M^jesty^s  Dominions  in  relation  to 

matters  pending  before  Foreign  tribunals. 
Probates  and  Letters  of  Administration  in  England. 

Procedure  in  the  High  Court  of  Chancery,  &c. 

Enabling  Serjeants,  Barristers-at-law,  Attorneys,  and  Solicitors 

to  practise  in  the  High  Court  of  Admiralty. 
Begulating  office  of  Queen's  Bemembrancer,  &c, 
BaUway  Companies  Arbitration  Act,  1859. 

The  Petitions  of  Bight  Act,  1860. 

Amending  Act  for  abolishing  offices  on  the  Crown  side  of  the 

Court  of  Queen's  Bench,  Ac. 
Amending  the  laws  relating  to  Attorneys,  Solicitors,  &c. 
The  Admiralty  Court  Act,  1861. 
The  Chancery  Begulation  Act,  1862. 
The  Declaration  of  Title  Act,  1862. 
The  Companies  Act,  1862. 
Circuits  of  the  Judges,  &c. 
The  Crown  Suits,  *&c.  Act,  1865. 

Dispatch  of  Business  in  the  Court  of  Appeal  in  Chancery. 
Dispatch  of  Business  in  the  Chambers  of  the  Judges  of  Superior 

Courts  of  Common  Law. 
The  Court  of  Chancery  (Officers)  Act,  1867. 
The  Companies  Act,  1867. 

Dispatch  of  Business  in  the  Court  of  Appeal  in  Chancery. 

The  Partition  Act,  1868. 

The  Judgments  Extension  Act,  1868. 

Extending  jurisdiction  of  the  Judges  of  the  Superior  Courts  of 

Common  Law. 
The  Legal  Practitioners  Act,  1876. 
The  Taxes  Management  Act,  1880. 
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THE  LAW  OF  COPYRIGHT,  IN  WORKS  OF  LITERATQRE  &  ART; 

iKCLusnro  that  of  thb 

Drama^  Musio,  Engraving,  Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful 

Designs ;  together  with  International  and  Foreign  Copyright, 

Wns'  er^  S^nitiTTES  belating  thbrbto,  xsj>  Bbfbbbnobs  to  the  English  autd  Amkrioak  DBciaioirB. 

BY  WALTER  ARTHUR  COPINGER, 

Of  the  Middle  Temple,  Esq.,  Bamster-at-Law,  Author  of  *'  Index  to  Precedents  in  ConTeyancing  ;*'  '*  A  Treatise  on  the 

Custody  and  Production  of  Title  Deeds; "  " Tables  of  Stamp  lyutiee,**  &e. 

Just  published,  in  8ro.,  price  26*.,  doth. 

AND    INSTITUTE    OF   THE    WHOLE    LAW. 

FOB  THE  USE  OF  STUDENTS,  THE  LEGAL  PROFESSION,  AND  TEE  PUBLIC. 


Of  the  Ifiddle  Temple,  Barrister^at-Law,  M.A.  Edin.  and  Ozon.,  and  B.C.L.  Oxon. ;  Editor  of  '*Snell'8  Prindplee  of  Eq^ty, 

with  an  Epitome  of  the  Equity  Practice." 
SsboKD  EDITION,  BEVISBD  AND  GONSIDBRABLY  BNLABGBD. 
"  Mr.  Brown  has  revised  his  Dictionary  and  adapted  it  to  the  changes  effected  by  the  Judicature  Acts,  and  it  now  eon- 
■titutes  a  veiy  useful  work  to  put  into  the  hands  of  any  student  or  artided  derk,  and  a  work  which  the  practitioiier  will 
find  of  Talue  for  reference." — BoUdtor^  Jowmal, 


In  royal  ISmo.,  prioe  4«.,  cloth. 

A  DIGEST  OF  THE  IiAW  OF  PBACTICE 

TJNDSB  THB  JUDIOATTJBB  ACTS  AND  BULES,  and  the  Gases  de- 
cided in  the  Obanoery  and  Gommon  Law  DlYisions  from  Norember  1876, 
to  Aognst  1880.    By  W.  H.  Hastixos  Kblkb,  M.A.,  Barrister-at-Law. . 
In  One  Yoliune,  8to.,  price  S8«.,  cloth. 

FBECEDENTS  OF   PLEADING  TJNDEB 

THE  JUDIQATUBB  AGTB  in  the  Common  Law  Divisions,  with 
Notes  explanatory  of  the  different  causes  of  Action  and  Gronnds  of  De- 
fence ;  an^  an  Introdnctoiy  !nceatise  on  the  present  Bnles  and  Principles 
of  Pleading  as  Ulnstrated  by  the  varions  decisions  down  to  the  present 
time.  By  John  Cxjiininoham,  of  the  Ifiddle  Temple,  Barrister-at-Law, 
and  Mius  Walkkb  Maitihbon,  of  Gray's  Inn,  Barrister-at-Law. 

"  A  work  which,  in  the  compass  of  a  single  portable  yolume,  contains 
a  brief  Treatise  on  the  Pxlnciides  and  Bnles  of  Pleading,  and  a  carefnlly 
annotated  body  (rf  Forms  which  have  to  a  great  extent  gone  throngh 
the  entirely  separate  sifting  processes  of  Chjunbers,  Ooort,  and  Jodges' 
Ghambers,  cannot  fail  to  be  a  most  useful  companion  in  the  Praoti- 
tioner'i  daily  xontine.'*— Xaw  Magasine, 

Lately  published,  in  8to.,  price  10«.  cloth. 

THE   TAXATION   OF   COSTS   IN    THE 

GBOWN  GFITOB.  Comprising  a  collection  of  Bills  of  Costs  in  the 
Tarions  matters  taxable  in  that  Oflloe ;  including  Costs  upon  the  Prose- 
eution  of  Fraudulent  Bankrupts,  and  on  Appeals  from  Inferior  Courts ; 
together  with  a  Table  of  Court  Fees,  and  a  Scale  o(  Costs  usually 
allowed  to  Solicitors  on  the  Taxation  of  Costs  on  the  Crown  Side  of  the 
Qaeen's  Bench  Division  of  the  High  Court  of  Justice.  By  Frbdbbick 
H.  Shobt,  Chief  Clerk  in  the  Crown  Gffice. 

Lately  published,  in  8vo.,  prioe  SS«.,  doth. 

A   CONCISE   TBEATISE   ON   PBIVATE 

INTBBNATIONAL  JUBISPBUDENCB,  Based  on  the  Decisions  in  the 
WngHah  Courts.  By  John  Aldsbsoit  Footb,  of  Lincoln's  Inn,  Barris- 
ter-at-Law :  Chancellor's  Legal  Medallist,  and  Senior  WheweU  Scholar 
of  Intemaaonal  Law,  Cambridge  University,  1878 ;  Senior  Student  in 
jnzfgpmdenoe  and  Boman  Law  at  the  Inns  of  Court  Examination, 
HUazy  Term,  1874. 

In  8to.,  Fourth  Edition/ price  e«.,  doth. 

THE  MABBIED  WOMEN'S  PBOPEBTY 

ACTS,  1870  and  1874.  Their  Bdations  to  the  Doctrine  of  Separate 
Use.  With  Appendix  of  Statutes  and  Forms.  By  the  late  J.  B. 
GBinmB,  BA.  Gxon.,  of  Lincoln's  Inn,  Barrister-at-Law.  Fourth 
IMtrtfin,  by  W.  Grboobt  Wai&br,  of  Lincoln's  Inn,  Barrister-at-Law, 
B.A.,  and  late  Schdar  of  Bxeter  College,  Gxford. 

Just  published,  in  8vo.,  prioe  U,  doth. 

The  I>AW  OF  FBOMOTEBS  OF  PUBLIC 

GOMPANIBS.    By  Nswman  Watis,  of  Lincoln's  Inn,  Barrister-at- 

Iaw 

Second  BdiUon,  8vo.»  price  18«.,  doth. 

A    TBEATISE    UPON    THE     LAW     OF 

IfiCT&ADITION,  with  the  Conventions  upon  the  subject  existing  be- 
tween Bngland  and  Foreign  Nations,  and  the  Cases  decided  thereon. 
Tsij  bdwasd  Glabkb,  of  Lincoln's  Inn,  Q.C. 


In  8to.,  prioe  64.  cloth. 

A  SUMMABY  of  the  LAW  and  PBACTICE 

IN  THB  ECCLBSIABTICAL  GOTJBTS,  for  the  use  (tf  Stadnte  1^ 
Honours  Examination.  By  BuarACB  Smttb,  of  the  Inner  Tmple; 
Author  of  "  A  Summary  of  Company  Law,"  and  "A  Snminary  of  tha 
Law  and  Practice  in  Admiralty.** 

In  8to.,  price  98«.,  doth. 

HALL'S  ESSAY  on  the  BIGHTS  OF  THE 

GBOWN  and  the  PrivUeges  of  the  Subject  in  the  Sea  Shorvi  of  the 
Eealm.  Second  Edition,  revised  and  ootreoted.  with  eztenslvo  AnnotBr 
tions,  and  Beferenoes  to  the  Later  Authorities  in  Wnglaiwl,  Irdaad, 
Scotland,  and  the  United  States.  By  Biohabd  LotxxmLHD  LotBmUtd, 
of  the  Inner  Tonple,  Barrist«-at-Law. 

In  8T0b,  prioe  lOf..  doth. 

A    MANUAL    OF    THE    PBACTICE   OF 

THE  8UPBEHB  COUBT  OF  JtTDIOATUBB  in  the  Qneea'k  B«mIi, 
Gommon  Pless,  Bxdiequer  and  Chancery  Divislona.  Intended  £ar  the 
Use  of  Students.  By  John  Ikdboiaub,  Sdidtor,  Anthor  of  *■  Pd&- 
dples  of  the  Common  Law,"  and  other  works  for  Stodenta. 

*<Not  only  the  Student,  but  the  Frpustitlooer  wOl  flad  thk  IttUe 
volume  of  use."— low  Timet, 

Second  Edition,  in  8vo.,  price  SOi.,  doth. 

PBINCIPLES  OF  THE  COMMON  IiAW. 

Intended  for  the  use  of  Students  and  the  Profesdon.  B^y  Jomr  Imm- 
MAUB,  Solidtor,  Autbor  of  **  Epitomes  of  Leading  Osms,**  and  oCher 
works. 

**  It  Is  very  roadahile ;  and  not  only  stodenti.  Imt  many  nmotttlanen 
and  the  puUio,  might  benefit  by  a  perusal  of  its  pages/*  SoHcUar^ 
Journal, 

Just  published,  Third  Edition,  8vo.,  prioe  5s,,  doth. 

SELF-PBEPABATION  FOB  THB  FINAL 

EXAMINATION :  Containing  a  Complete  Course  of  Study,  with  Sta- 
tutes, Cases,  and  Questions,  and  intended  for  the  use  of  thoae  Artidwl 
Clerks  who  read  by  themsdves.  By  JoHS  InDsaxAus,  SoBdtor. 
Author  of  '*  Manual  of  Precticct,**  ^'Prindjdea  of  Gommon  Law,"  and 
otJber  works* 

In  1  Tot  of  1000  pages,  royal  8vo.,  prioe  4»i.,doth. 

A  TBEATISE   ON  THE  DOCTBINB  OF 

GLTBA  VIBES:  being  an  Investigation  of  the  PrinahOeiwhUli  limit 
the  Oapadties,  Powers,  and  Liabilities  of  GoKpondooa,  uoA  mors 
eqiMolaUy  of  Jdnt-Stock  Gompsniea.  By  Skwabd  Bia€%  ILAi.,  CLJ)., 
London,  of  the  Inner  Temple,  Baxristerat-Law. 

"On  this  doctrine,  first  introduced  in  the  Common  Zaw  Ooaxta  la 
Bast  Anglian  Railway  Co,  y.  IBastem  Counttes  RaUsMSf  Cb^  Baua  on 
Ultra  Vibes  may  be  read  with  advantage.**— JWgtwil  «f  Lobd 
JcBTioi  Bramwkll  in  the  Obm  of  Bosrshed  r*  L»  A  f,  W,  i^.;  Os, 
(L.B.8Q.B.Diy.  141.) 

In  8vo.,  Third  Edition,  prioe  St^^  doth* 

MAYNE'S    TBEATISE    ON    ~ 

Third  Edition.    By  Jorh  D.  Maykb,  of  the  Inner  !tanpk^ 
at-Law,  and  Lomlbt  Bioth,  of  the  Inner  Temple,  0.0. 

"  Few  modem  text-books  have  a  higher  antliaii%  an  *Wlfa^  on 
Damages.'  "^Solieitcr^  Journal, 


V  ^  Catalogue  of  Law  Works,  not  included  in  this  advertisement,  may  be  obtained  gratia  UfiOti  9pfMt$l^ 

to  8TEVEN8  d  HAYNE8. 


London :  STEVENS  &  HATNES,  Law  Publishers,  Bell  Yard,  Ti 
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EDWAHD  BULLOOK,  Babbistib-at.Law. 

5tt  tf)e  Jbu))tnne  eourt  of  gfttliUatutre. 

Court  of  Slppeal, 


ABTHUB  OLEMENT  EDDIS,  H.  LAOT  FBASEB,  WILLIAM  BOBBBT  OOLLTBB, 

ASD  ROBERT  BRUOE  RUSSELL, 
Babbistbb8.at.Law. 
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I^cobate^  WCwstxz  and  ^Htmimdtp  SUtuj^um^ 

GEORGE  OALLAGHAN  and  EDWARD  STANLEY  ROSCOE,  BABRXffTBBS-AT-LAW. 

IFn  t|)(  i^ontion  Court  of  tSanftruptrg 

BEFOBE    THE    CHIEF    JUDGE, 

WILLIAM   HARMOOD    COCHRAN   and   ARTHUR    CORDBRY,  Babbistibb-at.Law. 
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STEVENS   AND   HAYNES'   LAW  PUBLICATIONS. 

Now  ready.    Second  Edition.    1  tl^ck  vol.,  Svo.    42«.  cloth  extra. 

A   MAGISTEEIAL    AND    POLICE    GUIDE. 

BEIKe    THE    STATUTE  LAW,    IHCLVBIKG   THE   8ES8I0H   07  48  VICT.,   1880. 

With  Notes  and  references  to  the  most  recently  decided  Cases,  relating  to  the  Procedure,  Jurisdietioix,  and  Daties  of 
Magistrates  and  Police  Authorities.    With  an  Introduction,  for  the  most  part  re-irritten,  showing  the  Genesal  Srooe- 
dure  before  Magistrates,  both  in  Indictable  and  Summary  Matters  as  altered  by  the  Summary  Jurisdietion  Act,  1879 
together  with  the  Rules  under  the  said  Act 

SECOND  BDmON,  BY 

Hbkbt  C.  Gbeenwood,  Stipendiary  Magistrate,  &  Temple  C.  Mabtin,  Chief  Clerk,  Lambeth  Police  OonrL 

"  Hugistrates  will  find  a  valnable  hand-book  in  '  Greenwood  and  Martin's  Magisterial  uid  Police  Guide,*  of  which  a  fresh  editkm  has  jost  been 
Xmblisbed.'*— T^mef,  January  S7, 1881. 

**  We  are,  moreoyer,  oonTinced  that  no  effort  has  been  spared  by  its  authors  to  render  it  a  thoroughly  ^fident  and  trustwurtly  Guide.'' — Lam 
Journal, 

^Jl  seoond  edition  has  appeared  of  Messrs.  Greenwood  &  Alartin's  valuable  and  oomprdienBiTe  Magisterial  and  PoUoe  Guide,  a  book  wMoh 
Justices  of  the  Peace  should  toke  care  to  include  in  their  libraries." — Saturday  Reviev. 

**  We  have  hexe  our  ideal  law  book.    It  may  be  said  to  omit  nothing  which  it  ought  to  contain."— law  Timet. 


Lately  published,  in  8to.,  price  2 la.  cloth. 

ENGLISH   CONSTITUTIONAL    HISTORY 

From  the  Teutonic  Invasion  to  the  Present  Time.    Designed  as  a  Text-Book  for  Students  and  Others.    By 

T.    F.    a?^S'WEIjIj-Xj^3SrC3-3yCE.AJD,    B.O.Ij. 

Of  Lincoln's  Inn,  Barrister-at^Law,  late  Tutor  on  Constitutional  Law  and  L^gal  History  to  the  Four  Inns  of  Court,  and 
formerly  Vinerian  Scholar  in  the  University  of  Oxford.    Second  and  enlarged  edition,  entirely  revised,  and  in  many  parts 

rewritten. 

'*  We  are  glad  to  see  a  seoond  edition  of  this  valuable  text  book.  Mr.  Taswell-Langmead  has  idways  seemed  to  us  to  meet  very  well  the  require- 
ments of  the  student*  He  is  concise,  comprehensive  and  caicfnl,  and  his  style  is  so  easy  that  the  general  reader  win  find  the  book  by  no  means 
nnattraotiTe.  In  the  present  edition  the  chapter  on  the  BncceeBion  to  the  Crown  has  been  remodelled,  and  the  last  cb^iter  largc^  added  to.  As 
it  now  stands  we  should  find  it  hard  to  name  a  better  text  book  on  Bnglish  Constitutional  History."— 5oiiefA>r/  JovutuU. 


Now  ready,  Vol.  III.,  price  20*.,  boards. 

KESPOBTS  OF  THE  DECISIONS  OF  THE 

JTJDOES  FOR  THE  TRIAL  OP  BLECTION  PETITIONS  IN  ENG- 
LAND AND  IRELAND.  Pursuant  to  the  Parliamentary  Elections 
Act,  1868.  By  Edward  Loughlin  O'Mallsy  and  Hknbt  Habdcastlb. 

*«*  Thit  Volume  contains  the  Decisions  of-  the  Judges  from  August,  1874, 

to  December f  1880. 

%•  Vols.  I.  and  II.  can  still  be  bad. 
Now  ready,  in  8to.,  price  6i.  Bd.,  cloth. 

8EIJP-FEEPABATION    for    the    INTEB- 

MBDIATB  EXAMINATION,  as  it  exists  on  Stephen's  Commentaries. 
Containing  a  complete  course  of  study,  witb  statutes,  questions  and 
adyice,  and  intend^  for  the  use  of  all  articled  clerks  who  nave  not  yet 
passed  the  intermediate  examination.  By  John  Indsbmaub,  Solicitor, 
Author  of  "  Self-preparation  for  the  Final,"  "  Manual  of  Practice," 
*'  Principles  of  Common  Law,"  iui. 

In  2  vols.,  royal  8to.,  price  70i.,  doth  lettered. 

THE     LAW     BELATING     TO      SHIP- 

MASTERS  and  SBAMBN  :  their  Appointment,  Duties,  Powers,  Rights, 
Liabilities  and  Remedies.  By  Joseph  Eat,  Esq.,  M.A.,  Q.O.,  of  the 
Northern  Circuit ;  Solicitor-General  of  the  County  Palatine  of  Durham ; 
one  of  the  Judges  of  the  Court  of  Record  for  the  Hundred  of  Salford. 

In  1  Tol.,  8to.,  price  IBs.,  doth. 

PBIirCIPLES  OF  COKVBYANCING.    An 

Elementary  Work  for  the  Use  of  Students.    By  Hbkbt  0.  Dxams,  of 
Lincoln's  Inn,  Borrister-at-Law,  sometime  Lecturer  to  the  Incorporated , 
LawBodety. 

In  8to.,  price  6«.,  cloth. 

THE  I.AW  BEIiATIIiG  TO  CHABITIES, 

eroecially  with  reference  to  the  VALIDITY  and  CONSTRUCTION  of 

Habitable  bequests  and  gonybyancino.  By  FmumAxti 

M.  WmnEFORD,  of  linooln's  Inn,  Barrister-at-Law. 

In  1  ToL,  8to.,  i»ice  9s.,  doth. 

LEADING    STATITTES    SUMMABISED, 

forthe  use  of  Students.  By  ERinECT  C.  Thomas,  Bacon  Scholar  of  the 
Hon.  Sode^  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford, 
Author  of  "Leading  Cases  in  Constitutional  Law  Briefly  Stated." 


Now  ready,  in  8yo.,  price  18<.,  cloth. 

THE  LAW  and  FBACTICE  BELATIITQ 

TO  PETITIONS  IN  CHANCERY  AND  LUNACY.  Indnding  the 
Settled  Estates  Act,  Lands  Clauses  Act,  Trustee  Act,  Winding-up  Peti- 
tions, Petitions  relating  to  Solidtors,  Inftots,  &c.  With  an  Appendiz 
of  Forms  and  Precedents.  By  Stdnst  E.  Williams,  of  Lincoln's  Twb, 
Barrlster-at*Law. 

"  The  book  is  furnished  with  a  selection  of  forms  and  preoedoita ;  the 
arrangement  of  matter  seems  oonyenient,  and  we  ba,Te  fimnd  it  nsj  to 
oonsult.  We  have  not  obserred  any  important  omlssian  within  the  eeope 
of  the  treatise ;  and  the  writer  deserves  the  praise  of  having  pat  to- 
gether with  some  skill  an  unpretending  work,  whidi  is  at  least  more 
useful  than  certain  larger  law  books  we  know  oV^—SoUdtor^  JcmmaL 

In  1  Tol.,  8to.,  price  ISi.,  doth. 

A    COMPENDITTM    OF    BOMAH    LAW 

FOUNDED  on  the  INSTITUTES  of  JUSTINIAN ;  togeOur  with 
Examination  QueaUons  set  in  the  Univereilgr  and  Bar  BxandnatiaBia 
(with  solutions),  iMid  definitions  of  leading  tenns  in  the  wordB  of  the 
principal  authorities.  By  Oordon  Campbell,  of  the  Inner  Temple, 
late  Scholar  of  Exeter  College,  Oxford ;  MA.  Oxfbrd  and  OamtKldge ; 
Author  of  **  An  Analysis  of  Austin's  Jurl^rudesioe.** 

Third  Edition,  1  vol.,  8vo.,  price  SS«.,  doth. 

THE    PROBATE,   LEGACY,  AND    BUO- 

CESSION  DUTY  ACTS,  Incorporating  the  Cases  to  miah— ^mfn  fit- 
tings, 1876.  By  Alfbid  Hakson,  Esq.,  Comptroller  of  Legacy  sDd 
Succession  Duties. 

In  8vo.,  prioe  6«.,  oloth. 

LEADING  CASES  in  GONSTXTITTIOirAL 

LAW  BRIEFLY  STATED,  with  Introduction,  Bxoozsasn,  nd  Notes. 
By  Ebkxbt  C.  Thomas,  Baoon  Scholar  of  the  Hon.  Sooietgr  at  Qtta*9 
Inn,  late  Scholar  of  Trinity  College,  Oxford. 

In  8vo.,  1878,  price  6«.,  doth. 

A  STJMMABY  OF  JOUTT  STOOX  COM- 

PANIBS'  LAW.    By  T.  Eubtacb  Smus,  Stodent  of  the  Xnnsr  IteaplA. 

"  Law  Students  may  well  read  it ;  tor  Mr.  '^  "•^  ^ '  -   - 

at  the  pains  of  giving  his  antboril^  for  all  h 
of  practice,  as  applied  to  jdnt-stodc  company 
in  solidtors'  ehambers.'*— ^w  Times, 


or 


London :  STEVENS  &  HAYNES,  Law  Publishers,  BeU  Yard,  TemjOB  Bar. 
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Sn  tf)e  ^t^n^t  of  i&orl3r0, 

LIONEL    LANCELOT    SHADWBLL,   Bareistbe-at-Law. 
EDWARD  BULLOOB;  Baerister-at-Law. 
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STEVENS   AND   HAYNES'   LAW  PUBLIGATIONS. 

Now  ready.    Second  Editicnu    1  thick  vol.,  8to.    42a*  doth  extra. 

A   MAGISTEEIAL    AND    POLICE    GUIDE. 

BEIHO   THS   STATUTE  LAW,   IHGLVDIHG  THE   8S88I0H   OF  48  VICT.,   1880. 

With  Notes  and  references  to  the  most  recently  decided  Gases,  relating  to  the  Proeednre,  Jnrisdietion,  and  Datias  of 
Magistrates  and  Police  Authorities.    With  an  Introduction,  for  the  most  part  re-writteny'shoiring  the  Genenl  Brooe- 
dure  before  Magistrates,  both  in  Indictable  and  Summary  Matters  as  altered  by  the  Summary  Jnzisdietion  Act,  1879 
together  with  the  Bules  under  the  said  Act 

SBCOND  BDITION,   BT 

Hbitbt  C.  Obbekwood,  Stapendiary  Magistrate,  &  Tehpls  C.  Mabtih,  Chief  Clerk,  Lambeth  Police  Court 

"  Magistrates  wOl  find  a  yalnable  hand-book  in  <  Greenwood  and  Martin's  Magisterial  and  FoUce  Quide,*  of  which  a  fresh  editioii  has  jnsb  been 
published." — Wm«,  January  S7, 1881. 

**  We  are,  moreover,  oonvinced  that  no  efloirt  has  been  spai^ed  by  its  authors  to  render  it  a  tborooghly  efficient  and  truatwurllqr  GnSde."— Xov 
Journal, 

"A.  second  edition  has  appeared  of  Messrs.  Greenwood  &  Martin's  rahiable  and  oomprehenalTe  Magisterial  and  Folios  Guide,  a  book  viiloh 
Justices  of  the  Peace  should  take  oare  to  include  in  their  libraries." — Saturday  Review, 

**  We  have  here  our  ideal  law  book.    It  may  be  said  to  omit  nothing  which  it  ought  to  contain."— £a«9  Ttmet. 

Lately  published,  in  8vo.,  price  21«.  cloth. 

ENGLISH    CONSTITUTIONAL    HISTORY 

Erom  the  Teutonic  luTasion  to  the  Present  Time.    Designed  as  a  Text-Book  for  Students  and  Others.    Bj 

a?.   F.    TJLS"WEIjXj-Xj-AJlSra-3i^E.AJD,   B.O.Xj. 

Of  Lincoln's  Inn,  Earrister-at^Law,  late  Tutor  on  Constitutional  Law  and  Legal  History  to  the  Four  Inns  of  Gouxt,  and 
formerly  Vinerian  Scholar  in  the  University  of  Oxford.    Second  and  enlaiged  edition,  entirely  revised,  and  in  many  pazta 

rewritten. 

**  We  are  glad  to  see  a  second  edition  of  this  valuable  text  book.  Mr.  Taswell-Langmcad  has  always  seemed  to  us  to  meet  very  well  the  require- 
ments of  the  student.  Ho  is  concise,  comprehensive  aud  careful,  and  his  style  is  so  easy  that  the  general  reader  will  find  the  book  by  no  means 
nnattractive.  In  the  present  edition  the  chapter  on  the  Snccession  to  the  Crown  has  been  remodelled,  and  the  last  chapter  lazgdy  added  to.  As 
it  now  stands  we  should  find  it  hard  to  name  a  better  text  book  on  English  Constitutional  History." — SoUdtcrt  Jovmal, 


Just  published.  Fourth  Edition,  Svo.,  price  12*.,  cloth. 

THE  LAW    OF   FIXTURES,  in  the  principal 

relation  of  landlord  and  Tenant,  and  in  all  other  or  general  relations. 
Fourth  Edition.    By  A.  Buown,  M.A.,  Barrister-at-Law. 

Now  ready,  in  8vo.,  price  2«.  6rf.,  cloth. 

A   COLLECTION   OF  LATIN  MAXIMS, 

literally  translated.  Intended  for  the  use  of  Students  for  all  Legal 
Examinations. 

Now  ready,  in  8vo.,  price  5«.  Qd.,  cloth. 

SELF-PBEPABATION    for    the    INTER- 

MEDIATE  EXAMINATION,  as  it  exists  on  Stephen's  Commentaries. 
Containing  a  complete  course  of  study,  with  statutes,  questions  aud 
advice,  and  intended  for  the  use  of  all  articled  clerks  who  have  not  yet 
passed  the  intermediate  examination.  By  John  Ixueiihaur,  Solicitor, 
Author  of  *'  Self-preparation  for  the  Final,"  •'  Manual  of  Practice," 
**  Principles  of  Common  Law,"  kc. 

In  2  vols.,  royal  8vo.,  price  70^.,  cloth  lettered. 

THE      LAW     RELATING      TO      SHIF- 

MA.BTERS  and  SEAMEN  :  theh*  Appointment,  Duties,  Powers,  Rights, 
Liabilities  and  Remedies.  By  Joseph  Kay,  Esq.,  MA..,  Q.C.,  of  the 
Northern  Circuit ;  Solicitor-General  of  the  County  Palatine  of  Durham ; 
one  of  the  Judges  of  the  Court  of  Record  for  the  Hundred  of  Salford. 

In  1  vol.,  8vo.,  price  IBs.,  cloth. 

PRINCIPLES  OF  CONVEYANCING.    An 

Elementary  Work  for  the  Use  of  Students.  By  Hxxrt  0.  Dkanb,  of 
Lincoln's  Inn,  Barrister-at-Law,  sometime  Lecturer  to  the  Incorporated 
Law  Society. 

In  8vo.,  price  8«.,  cloth. 

THE  LAW  RELATING  TO  CHARITIES, 

especiaUy  with  reference  to  the  VALIDITY  and  CONSTRUCTION  of 
CHARITABLE  BEQUESTS  and  CK)NVBYANCINO.  By  PerdinAKD 
If.  Whitepord,  of  Lincoln's  Inn,  Borristor-at-Law. 

In  1  vol.,  8vo.,  price  9t.,  doth. 

LEADING    STATUTES    SUMMARISED, 

for  the  use  of  Students.  By  Eiutbst  C.  Thomas,  Bacon  Scholar  of  the 
Hon.  Sooiety  of  Gray's  Inn,  late  Scbohu*  of  Trinity  College,  Oxford, 
Author  of  **  Leading  Cases  in  Constitutional  Law  Briefly  Stated." 


Now  ready,  in  8vo.,  prioe  18«.,  cloth. 

THE  LA.W  and  PRACTICE  RELATING 

TO  PETITIONS  IN  CHANCERY  AND  LUNACY.  IndudiDg  the 
Settled  Estates  Act,  Lands  Cltuises  Act,  Trustee  Act>  Winding>np  Peti- 
tious,  Petitions  relating  to  Solicitors,  Infants,  &o.  With  an  Appendix 
of  Forms  and  Precedents.  By  Syd>'bt  E.  WiLZlAKS,  of  Lincoln's  i«», 
Barrister-at-Law. 

"  The  book  is  furnished  with  a  selection  of  fbnns  and  prooedenta ;  ihe 
arrangement  of  matter  seems  convenient,  and  we  have  fkmnd  it  ea^y  to 
consult.  We  have  not  observed  any  important  omiiiion  witUn  tbe  scope 
of  the  treatise ;  and  the  writer  deserves  tbs  pniae  of  ^rfng  pat  to- 
getlicr  \rith  some  skill  an  unpretending  work,  which  is  st  least  more 
useful  than  certain  larger  law  books  we  know  oi,**— Solicitor/  Jimmal. 

In  1  vol.,  8vo.,  price  U#.y  doth. 

A    COMPENDIUM    OF    ROMAN     LAW 

FOUNDED  on  the  INSTITUTES  of  JUSTINIAN;  togetiier  with 
Examination  Questions  sot  in  the  University  and  Bar  n^^wijnatfrmB 
(with  solutions),  and  definitions  of  leading  terms  in  the  woidi  of  the 
principal  authorities.  By  QoBDOir  Campbbu:.,  of  tite  Inner  Temple, 
late  Scholar  of  Exeter  College,  Oxford ;  M JL  Oxford  and  Camtaridgc ; 
Author  of  "An  Analysis  of  Austin's  Jurisprudenoe.** 

Third  Edition,  1  voL,  8vo.,  price  iSs^  eloth* 

THE  PROBATE,  LEGACY,  AND  BUG- 

CESSION  DUTY  AOTS,  Incorporating  the  Casee  to  vtak«^v^  g|.. 
tings,  1876.  By  Alturo  Haxsok;  Esq.,  Comptroller  of  Legnqy  and 
Succession  Duties. 

In  8vo.,  price  6j.,  doth. 

LEADING  CASES  in  CONSTITUTIONAL 

LAW  BRIEFLY  STATED,  with  Introduction,  SxcaraoMS,  and  Note*. 
By  Ernest  C.  Thomas,  Bacon  Scliolar  of  tbe  lion.  Sodt^  of  Qmy'i 
Inn,  Uite  Scholar  of  Trinity  College,  Oxford. 

In  8vo.,  1878,  prioe  U^  dlotfa. 

A  SUMMARY  OF  JOINT  STOCK  COM* 

PANIES'  LAW.  By  T.  Eustacx  Smttb,  Btodeat  of  the  Inner  ItaipleL 
"  Law  Students  may  well  read  it ;  for  Ur.  Smith  bam  wry  wtae^  bo«a 
at  the  pains  of  giving  his  authority  lor  aH  his  statemcsito  of  the  Inir  or 
of  practice,  as  applied  to  joint-stock  eompany  bnalneH  usanfly  tnuancted 
in  soUdton*  ohambera.  **—Zaw  Tisna* 
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TITIiE  DEEDS  :  their  Oostody  and  Pioduetion, 
and  of  other  Documentary  Byidence  at  Law,  in  Bqnftof ,  and  Mattwrn  of 
ConTeyancing.  indnding  Covenants  for  the  PndnetiMi  of  Deeds  and 
Attested  Copies :  with  an  Appendix  of  Preoedenta,  the  Vender  and 
Purchaser  Act,  187i,  &o.  By  W.  A.  Cofzngbb,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  *'The  Law  of  Copyright.** 

In  8yo.,  priee  26«;,  doth. 

THE  IiAW   OF   COMPENSATION 

LANDS,  H0UBB8.  &o.,  under  the  Lands  Glamea,  BefhfejB 
Consolidation,  and  Metropditaif  Aeta,  the  ArtSsasa  and  Labooren 
Dwdlings  Improrement  Act,  1978,  with  a  Poll  OoUeotian  ol  Plonns 
and  Precedents.  Fourth  Edition,  mudi  enlarged,  with  maaj  addi- 
tional Forms,  induding  Precedents  of  BfHi  of  Ooata.  Qy  BlBi  Lbers, 
of  the  Inner  Temple,  Barri8ter-«t*Law. 

In  8vo.,  price  7«.,  doth.        

The  SUCCESSION  LAWS  of  0HBI8TIAN 

COTJKTRIBS,  with  Spedal  Reference  to  the  Law  of  F  ' 
it  exists  in  Bngland.    By  Etbx  Lloyd,  BX,  of  the 
Barrister-at-Law,  Author  of  **  The  Law  of  ' 
Lands  Clauses  ConsolidatI<m  Acts,"  Aw. 

In  1  ToL,  8to.,  price  IBs.,  ekitiu 

A  CONCISE  TBEATISE  on  the  8TATUTB 

LAW  of  the  LIMITATIONS  of  ACfnONB.  WUh  «■  Amndlx  of 
Statutes,  oopiouB  References  to  Bn^^ish,  Xriah.  end  AiQWiaii  Obmb, 
and  to  the  Prench  Code,  and  a  Coploni  Index;.  Bjy  Mmsa  Thokas 
BArariHO,  MJL,  of  the  Inner  Temple,  Ba>rister-e>>LBW, 

In  a  handy  rdume,  prioe  ft.  9d^  doHk 

RAILWAY  FASSENaSBS  Ai  &AUWAY 

COMP ANIBS ;  their  Duties,  Rights,  and  LtataimiM.  Wttjiep  Addenda 
of  Cases  and  Statutes  to  Norember,  1880.  Bf  lOOlB  Avnon 
of  liie  Middle>Temple^  BaxriBler«e-I^w. 

•«•  The  Addenda  can  be  had  stpgnMlfffrtmttk 
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In  870.,  price  2U.  cloth. 

A    COMPENDIUM    OF    THE    LAW    RELATINGh    TO 
EXECUTORS    AND    ADMINISTRATORS, 

With  an  Appendix  of  Statntes,  annotated  by  means  of  references  to  the  text. 

By  W.  GREGORY  WALKJBR,  B.A.,  of  Lincoln's  Inn,  Banister^t-Law,  Author  of  "  The  Partition 

Acts,  1868  and  1876 ;  a  Hannal  of  the  Law  of  Partition  and  of  Sale  in  Lien  of  Partition." 

**  We  highly  approve  of  lir.  Walker's  arrangement.  The  notes  are  fall,  and,  as  far  as  we  have  been  able  to  asoertaiii. 
cazefiillj  and  accurately  compiled.  .  .  .  We  can  commend  it  as  bearing  on  its  &ce  evidence  of  skilfiil  and  caieAil  labour, 
and  we  anticipate  that  it  will  be  fonnd  a  very  acceptable  substitute  for  the  ponderous  tomes  of  the  much-esteemed  and 
valued  Williams." — Law  Times, 


THE 


Hfth  Edition,  in  8vo.,  price  2ds.,  doth. 
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SECOND    EDITION. 

By  ABCHTBALD  BKOWN,  of  the  Middle  Temple,  Barrister-at-Law ;  Author  of  «  A  New  Law  Dietionafy," 

^  An  Analysis  of  Savigny  on  Obligations,"  and  "  The  Law  of  Fixtures." 

*' Barely  has  a  text-book  attained  more  complete  and  rapid  success  than  Snell's  'Principles  of  Equity,*  of  which  a  fifth 
edition  has  just  been  issued.'' — Law  Times, 
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Intended  m  m  lucid  Exposition  of  the  snbject  for  the  tuM  of  Students 
•nd  the  Profeaslon.  By  Bktmoub  F.  Habrib.  B.CL.,  H.A.,  Oxford, 
snthor  of  *<  A  GondM  Digest  of  the  Institntes  of  Oaltu  and  Justinian.'^ 
Beoond  Edition,  revised  by  the  Author  and  F.  P.  Tomlc^son,  of  the 
Inner  Temple,  Borrister-at-Law. 

**The  fttTourable  opinion  we  expressed  of  the  first  edition  of  this  work 
smean  to  have  been  justified  by  ^e  reception  it  has  met  with.  Lookiug 
throngb  this  new  edition  we  see  no  reason  to  modify  the  praise  we  be- 
stowed on  the  former  edition.  The  book  is  one  of  the  best  manuals  of 
Criminal  Law  for  the  Btadent."—SoKcUor^  Journal. 
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Lincoln's  Inn,  Barrister-at-Law. 

**  A  new  edition  has  appeared  of  Mr.  Campbell's  excellent  work  on 
'The  Law  of  Negligence,  in  which  no  pains  have  been  spared  in  collect- 
ing oases,  and  the  style  of  which  is  dear  and  eaBj,"— Saturday  Review. 

In  8ro.,  price  7<.  Sd.,  doth. 

THE  IiAW  of  USAGES  and  CUSTOMS : 

A  Practical  Iaw  Txact.    By  J.  H.  Balvoub  Bbownb,  of  the  Middle 
Temple,  Bairister-at-Law,  Begistiar  to  the  Baiiway  Commissioners. 
In  8vo.,  price  6#.,  doth. 

THE  PARTITION  ACTS.  1868  and  1876 ; 

A  Hannal  of  the  Law  of  Partition  and  of  Sale  in  Lieu  of  Partition ; 
with  the  Dedded  Cases,  and  an  Appendix  containing  Dedrees  and 
Orden.  By  W.  Obbqobt  Waxjcsb,  cd  Lincoln's  Inn,  Barrister-atrLaw, 
BJL,  and  late  Scholar  of  Exeter  College,  Oxford. 

In  8to.,  price  U.  doth. 
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Now  ready.  Second  Edition,  prioe  16«.  doth. 
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OF  BANKBT7PTCY.  With  an  Appendix,  containing  the  Bankruptcy 
Act,  1M9  ;  General  Rules  of  1870, 1871, 1878  and  1878  ;  Forms  of  1870 
and  1871 ;  Scale  of  Costs ,  Debtors  Act,  1869 ;  Debtors  Act,  1878 ;  and 
Bills  of  Sale  Act,  1878.  Second  Edition.  By  Edward  T.  Baldwin, 
M.A.,  of  the  Inner  Temple,  Barrlster-at-Law. 


In  1vol.,  Bvo.,  price  14».,  doCh. 
TITLE  DEEDS  :  their  Oastody  and  Production, 
and  of  other  Documentary  Eridenoe  at  Law,  in  Bq^l17,  and  Miatfeeni  of 
ConveyBQci'^fir,  Indndlng  Ooyenants  for  the  Pkodnction  of  Deeds  and 
Attested  Copies ;  with  an  K^pp^o^^  of  Precedents,  tbe  Vflndor  and 
Purchaser  Act.  1874,  &c  By  W.  A.  Copxxosb,  of  the  lOddle  Temple, 
Barrister-at-Law,  Author  of  '*The  Law  of  Oopj^gUL" 

In  8to.,  price  S5«.,  doth. 

THE   LAW    OF   COMPENSATION 

LANDS,  HOUBES,  &c,  under  the  Lands  danses,  Ballwaye 
Consolidation,  and  •  Melanopolitaa  Acts,  the  Artisans  and 
Dwdlings  Improrement  Act,  1875,  with  a  Full  Odleotion  of 
and  Precedents.    Fourth  Edition,  much  enlarged,  with  many 
tlonal  Forms,  induding  PreoedentB  of  Bills  of  Costs.   Biy  Bm 
of  tbe  Inner  Temple,  Barrister-at-lAW. 

In  8va,  prioe  7«.,  oloth. 

The  SUCCESSION  LAWS  of  CHBIBTIA3t 

COUNTRIES,  with  Special  Reference  to  the  lam  of  PrimogeDttare  aa 
it  exists  in  England.  By  Btrb  Lloio,  B.A^  of  the  Imur  Tampiey 
Barrister-at-Law,  Author  of  "  The  Law  of  OompenMtinn  mder  tbe 
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A  CONCISE  TBEATISE  on  the  STATUTB 

LAW  of  the  LIMITATIONS  of  ACrriON&  With  aa  Appendix  of 
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In  a  handy  Tdame,  prioe  U,  6<i.,  eloth. 

BAILWAY  FASSENGEB8  9t  RAILWAY 

COMPANIES ;  their  Duties,  Rights,  and  liabOitieB.  With  en  Addenda 
of  Cases  and  Statutes  to  November,  1880.  fiy  Lcnna  Abtbub  Goodbti^ 
of  the  Middle  Temple,  Baniaterat-Law. 

*«*  The  Addenda  can.  U  had  uparat^,  price  Is, 

"  Mr.  Goodeve's  little  book  is  a  oondse  epitome  of  the  Acta,  "By- 
laws,  and  Gases  relating  to  passengers  and  their  pcKBOoal  luggage.  It 
is  dearly  written,  and  the  reader  is  able  ipeedtty  eaoo^  to  isd  maj 
point  upon  which  he  desires  to  infonn  himseU.**— / 
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